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Case No. 39576

)

) Subcase No. 27-11375

) JOINT REPLY BRIEF

The signatories of the 1990 Fort Hall Indian Water Rights Agreement, the

Shoshone-Bannock Tribes, the United States, the State of Idaho, and the Committee of

Nine of Water District 01, (hereinafter “the Signatory Parties™), by and through their

counsel of record, submit this Joint Reply Brief.
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I ARGUMENT

Respondents base their opposition to the Blackfoot River Equitable Adjustment
Settlement Agreement (“EA Agreement”) on two assertions. First, that the EA
Agreement results in a 45,000-46,000 AFY “cap” on Respondents’ water rights', and
second, that it constitutes or requires an amendment to the 1990 Fort Hall Indian Water
Rights Agreement and Partial Final Consent Decree Determining Rights of the Shoshone-
Bannock Tribes to the water in the Upper Snake River Basin (hereinafter referred to
together as the “Consent Decree”). Both of these assertions are erroneous.

The EA Agreement does not impose a de facto “cap” on Respondents’ water
rights. Rather, as intended by the Consent Decree, the EA Agreement recognizes that
out-of-priority diversions permitted by provision 27-11375.x.d will in some years exceed
45,000 AFY and provides for an equitable adjustment to the Tribal water right in those
instances. Thus, what the Respondents characterize as a “cap” is in fact a trigger for
consideration of an equitable adjustment pursuant to provision 27-1 1375x.d.2

There is no need to amend the Consent Decree because the EA Agreement does
not change but rather implements provision 27-11375.x.d. of the Consent Decree.
Approving the EA Agreement no more requires an amendment to the Consent Decree

than approving the performance of other obligations required by the Consent Decree,

! The Response Brief in Opposition to Joint Motion impermissibly makes arguments on behalf of
the Basin 27 Water Users as a whole. As parties to subcase no. 27-11375, Respondents may object to the
EA Agreement based upon alleged harm to their individual water rights, but should be precluded from
advancing arguments on behalf of Basin 27 Water Users as a whole.

2 In the April 23, 2012 Joint Status Report Re: Motion for Enforcement, the Signatory Parties
advised the Court that “the question of whether the 45,000 afy estimate of non-Indian surface water use
from the Blackfoot River is being exceeded is one which will vary from year-to-year, depending on a
number of unpredictable factors, including the weather and the Blackfoot River water users’ needs for
irrigation water. Consequently, the parties have been exploring a system to “smooth out” fluctuations in
supply and demand in a manner consistent with the spirit of the 1990 Fort Hall Indian Water Rights
Settlement Agreement. The parties have agreed in principle upon an approach that utilizes the Blackfoot
Water Management Plan as a foundation and a credit and debit accounting system to ensure that Blackfoot
non-Indian water users can continue to divert the historic cumulative volume diverted of (sic) their water
rights while at the same time providing water to the Shoshone-Bannock Tribes in the event the cumulative
volume diverted exceeds 45,000 AFY.”
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such as the creation of the Blackfoot River Water Management Plan or the required
accounting.

A. The EA Agreement is Consistent With the Subordination Provision .x.d of
Water Right No. 27-11375

Respondents assert that the EA Agreement “caps” the amount of water they can
divert under their water rights. Respondents’ concerns illustrate a fundamental
misunderstanding of the extent of the subordination provided for in provision 27-
11375.x.d. of the Consent Decree, and a lack of understanding of the concept of “Primary
Volume” and the role it plays in the equitable adjustment.

1. Provision 27-11375.x.d Allows Basin 27 Water Users to Continue to
Divert Out-of-Priority That Amount of Water They Had Historically
Put to Beneficial Use Under Their Decreed Water Rights Prior to
January 1, 1990

The purpose of provision 27-11375.x.d of the Consent Decree was to subordinate
the Tribal water right to Basin 27 state-created natural flow water rights decreed in the
SRBA to the extent of historic beneficial use under those rights occurring prior to
January 1, 1990—not to provide the Basin 27 Water Users with an open-ended ability to
expand their water diversions in the future.

Provision 27-11375.x.d provides that “persons diverting natural flow from the
Blackfoot River prior to January 1, 1990, whose rights are decreed in the SRBA, will
continue to receive that full legal entitlement under state law.” (emphasis added). The
plain language of this provision requires that the term “full legal entitlement” be defined
consistent with the Idaho water law. A water right holder, in Idaho, is not entitled to
divert more water under a water right than can be put to beneficial use. Am. Falls
Reservoir Dist. No. 2 v. Idaho Dept. of Water Res., 143 Idaho 862, 880, 154 P.3d 433,
451 (2007). Accordingly, the Basin 27 Water Users are not entitled to divert under the

27-11375x.d subordination provision more than their actual beneficial use.
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As discussed in the Memorandum in Support of Joint Motion for Approval of the
Equitable Adjustment Settlement Agreement (“Memorandum™), the Signatory Parties’
intent, as expressed in the September 1,1989 term sheet, was to hold the Basin 27 Water
Users “harmless” to the extent of their “present diversion.” Memorandum at 3.
Provision 27-11375.x.d, consistent with the intent of the term sheet, defined “present
diversion” as that amount of water diverted under the Basin 27 water rights prior to
January 1, 1990.

The subordination of the Tribal water right was necessary because the junior
Basin 27 water rights would have been subject to curtailment but for the subordination of
water right no. 27-11375. This was so because during most of the irrigation season there
is insufficient natural flow of the Blackfoot River Basin to satisfy the Tribal water right
as well as the Basin 27 Water Users’ rights. Contrary to Respondents’ contention, the
subordination provision was not an open-ended subordination allowing the Basin 27
Water Users to expand their use in the future. Rather, the subordination provision was
carefully crafted to preserve the status quo for the Basin 27 Water Users while
recognizing the Tribes’ senior right to the natural flow of the Blackfoot River Basin. As
outlined below, the EA Agreement is entirely consistent with the balance struck in the
1990 Fort Hall Indian Water Rights Agreement and the 27-11375.x.d subordination
provision.

2. The “Primary Volume” Is Not a “cap” on the Basin 27 Water Users’
Diversions

Respondents’ assertion that the EA Agreement does not provide the protection
required by provision 27-11375.x.d. is rooted in a misunderstanding of the mechanics of
the EA Agreement. Respondents’ confusion begins with a lack of understanding

regarding the nature and meaning of the term “Primary Volume.” As detailed in the

Affidavit of David Shaw {[ 23, the term “Primary Volume” refers to the cumulative

annual volume of Blackfoot River Basin natural flows diverted by the Basin 27 Water
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Users during the irrigation season as a direct result of being allowed to divert Blackfoot
River Basin natural flow ahead of the Tribes as provided for by provision 27-11375.x.d.
Not all diversions from the Blackfoot River under Basin 27 water rights take water that
would otherwise accrue to the Tribal water right. Specifically, water diverted on the
shoulders of the irrigation season, injected Snake River water diverted from the Blackfoot
River, and water diverted when the Tribes are not exercising water right no. 27-11375, do
not affect the Tribal water right and, therefore are not counted in the determination of the
Primary Volume for purposes of the equitable adjus‘cment.3 For this reason, total Basin
27 water diversions are substantially more than the Primary Volume in many years. For
example, in 2011, the Blackfoot Watermaster’s Annual Report shows that total Basin 27
Water Users diversions were 55,296 AFY, but the Primary Volume was 12,542 AFY*
This data refutes any assertion that the 45,000 AFY is a “cap” on the Basin 27 Water
Users diversions. Rather, Primary Volume is used to identify those Basin 27 water
diversions that count toward the determination of whether the estimated 45,000 AFY of
cumulative diversions has been exceeded and thereby triggering consideration of the need
for an equitable adjustment.’

Respondents’ assertion that, in the event there are no remaining credits to offset
diversions of Primary Volume, the Tribes may refuse to request Equitable Adjustment
Water and seek curtailment of Basin 27 water rights misconstrues the EA Agreement.
The intent behind the EA Agreement is precisely the opposite—to the extent that credits
or Equitable Adjustment Water are available to offset Primary Volume diversions in
excess of the 45,000 AFY trigger, they will Be used to offset Basin 27 Water Users’

Primary Volume diversions in excess of 45,000 AFY.

Shaw Affidavit at § 23.
4 Shaw Affidavit at § 25.
3 The Basin 27 Advisory Committee participated actively in the creation of the Blackfoot River

Management Plan, which contains the methodology for calculating the Primary Volume and its relevance
to the 45,000 AFY trigger. Additionally, representatives from the State and the Committee of Nine have
offered to provide Respondents with technical information as needed in order to clarify any questions
Respondents might have about the way the EA Agreement operates.
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3. The EA Agreement Creates a Mechanism for Making an Equitable
Adjustment to the Tribal Water Right When Basin 27 Users’
Cumulative Primary Volume Diversions Exceed 45,000 AFY

Respondents argue that they expect “actual diversion to eventually exceed 60,000
AFY on a long term basis.” Response Brief at 10. Therefore, they argue, the EA
Agreement does not adequately protect their rights as required by Provision 27-
11375.x.d. Respondents, however, have offered no evidence to support this assertion or
to counter the Shaw Affidavit.

It is unclear from Respondents’ Brief whether their expectation that actual
diversions will exceed 60,000 AFY on a long-term basis refers to total diversions under
their water rights, or to Primary Volume diversions under their rights. If Respondents
mean their total diversions will be 60,000 AFY, they have failed to demonstrate a flaw
with the EA Agreement because, as the Shaw Affidavit discusses, Primary Volume is
used for purpose of the equitable adjustment.® The Results of Blackfoot Annual
Accounting Model, attached hereto, illustrates that the EA Agreement recognizes that
total diversions have and will continue to exceed 45,000 AFY in many years.

To the extent that Respondents are asserting that they expect their Primary
Volume diversions to exceed 60,000 AFY on a long-term basis in the future, they are
impermissibly seeking to expand the subordination provided for in provision 27-
11375.x.d. As discussed above, the subordination of the Tribal water right allows
diversions under Basin 27 natural flow water rights to the extent of historic beneficial use
occurring prior to January 1, 1990. The Blackfoot River Annual Accounting Model’,
indicates that, over the past 36 years, Primary Volume diversions by Basin 27 Water
Users have exceeded the 45,000 AFY trigger in only seven years and only twice have

they exceeded 60,000 AFY. Even in those years, the mechanism provided by the EA

6 Shaw Affidavit at 9 22-30.

’ The Blackfoot River Annual Accounting Model was created by the EA technical group. Shaw
Affidavit at §29. The model simulated the water supply and water use in the Blackfoot River for the
period 1976-2011. Id.
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Agreement would have allowed the Basin 27 Water Users to continue to divert natural
flow from the Blackfoot River to the extent of their historic beneficial use without being
subject to curtailment.®

The EA Agreement accounting mechanism would have even allowed the Basin 27
Water Users to continue to divert Blackfoot natural flow in a four year period in which
the 45,000 AFY trigger wa§ exceeded four years in a row. In the years 1983 to 1986, the
Primary Volume was 56,989 AF, 63,603 AF, 47,263 AF and 62,385 AF, respectively.
Despite these large Primary Volume numbers, the Blackfoot River Annual Accounting
Model indicates that the EA Agreement would have allowed the Basin 27 Water Users to
continue to divert the amount of water they used prior to January 1, 1990.

In summary, Respondents have offered no evidence that Primary Volume
diversions have in the past or will in the future regularly exceed 60,000 AFY. Moreover,
Respondents have presented no evidence to refute Mr. Shaw’s Affidavit, and can show
no basis in fact for their contention that the EA Agreement prevents them from diverting
their full legal entitlement. Respondents’ primary argument thus rests on the premise that
they intend to regularly divert much more water under their decreed rights than they have
ever done in the past. This argument misapprehends what they are legally entitled to
under both Idaho law and the Consent Decree. The EA Agreement protects the Basin 27
Water Users to the extent of their historic beneficial use prior to January 1, 1990, just as
provided for by the Consent Decree. Accordingly, Respondents have failed to establish

either a legal or factual basis for their objections to the EA Agreement.

B. Approval of the EA Agreement Neither Constitutes Nor Requires
Amendment of the Consent Decree

See also Shaw Affidavit at § 31.
? The Basin 27 Water Users have previously expressed concern that currently unused Basin 27
water rights may resume use in the future and thereby increase the amount of Blackfoot natural flow
diversions. As discussed in paragraph 37 of the Shaw Affidavit, the EA Agreement mechanism accounts
for the impact of resumption of use under these rights.
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Approval of the EA Agreement neither constitutes nor requires amendment of the
Consent Decree. By its plain language, the Consent Decree included the obligation to

negotiate the EA Agreement:

In the event this estimate [45,000 AFY] of the amount of existing
diversion under state created water rights is exceeded as a result of the
decree in the SRBA, the parties shall negotiate an equitable adjustment.

Performance of the terms of a contract cannot be construed to require amendment of the
underlying contract. Were it so, the creation of the Blackfoot River Water Management
Plan, in satisfaction of Article 8.3 of the 1990 Fort Hall Indian Water Rights Agreement,
would require amending the Consent Decree, as would the State’s Motion for
Accounting, in fulfillment of the obligation to perform an accounting of the water rights
benefitting from the protection of provision 27-11375.x.d.

The EA Agreement was contemplated by the Signatory Parties upon the drafting
of the Fort Hall Agreement and was expressly foreseen by this Court when the Consent
Decree was issued. 1° To argue that the performance of the explicit obligation required
by provision 27-11375.x.d necessitates setting aside the Consent Decree under Rule 60(b)
runs counter to the plain language of the decree itself, which clearly provided notice that
such an EA Agreement may need to be submitted to the Court. Further, in the extensive
discussion during the hearing of the potential need for an EA Agreement, there is
absolutely no mention of setting aside the Consent Decree.

The same examination of the Hearing Transcript shows no contemplation that the
Signatory Parties would be required to seek legislative approval for an EA Agreement, as
provided by the amendment provision to the Fort Hall Agreement. In light of the Court’s

specific questioning as to the method by which the Signatory Parties would bring the EA

10 At the hearing on the proposed Consent Decree, the SRBA Court stated: “[I]t seems to me that the
parties do intend that this court essentially maintain continuing jurisdiction over those matters which in
all likelihood will require some adjustment as noted in the proposed consent decree.” Reporter’s
Transcript, Hearing on the Proposed Consent Decree on 1990 Fort Hall Water Rights Settlement
Agreement, pp. 143-44.
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Agreement before the Court, it is clear that the parties did not contemplate that setting
aside the Consent Decree would be necessary.!! Indeed, in six years of litigation and
negotiation surrounding this issue, there is no record that the Signatory Parties or the
Court ever contemplated the need to set aside the Consent Decree in order to gain this
Court’s approval of the negotiated resolution of an equitable adjustment to the Tribal
water right.

The EA Agreement represents the Signatory Parties’ performance of one of
multiple obligations created by the Consent Decree. It is consistent with the original
language of provision 27-11375.x.d and represents the Signatory Parties’ exhaustive
efforts to maintain the balance struck in the Consent Decree between recognition of the
Tribal water rights and preventing injury to state-based water rights, which was a
fundamental precept of the Fort Hall Agreement.'? Implementation of the EA neither
constitutes nor requires amendment of the Consent Decree.

II. CONCLUSION

The EA Agreement is consistent with the plain language and the intent of the
Consent Decree. It causes no injury to third-party water rights; but rather, recognizes the
protection afforded to Basin 27 Water Users, while providing the Tribes with water in
fulfillment of the obligation set forth in provision 27-13375.x.d. For the reasons cited

above and in the Joint Motion, the Signatory Parties request that this Court issue an order

H See Reporter’s Transcript, Hearing on the Proposed Consent Decree on 1990 Fort Hall Indian
Water Rights Settlement Agreement, pp.143-49.

12 Despite assertions to the contrary, the Basin 27 Water Users were included in the negotiation
discussions that lead to the creation of the EA Agreement. As noted in the Joint Status Report re:
Equitable Adjustment Proposal dated December 17, 2012, the Signatory Parties presented the proposed
settlement to the Basin 27 Water Users and attempted, over the course of several months, to address the
Basin 27 Water Users’ concerns regarding the EA Agreement. See also Joint Status Report re: Motion for
Enforcement, April 23, 2013. A member of the Basin 27 Water Users’ Advisory Board also represented
to the Court that discussions regarding the EA Agreement had been occurring “over the past several
months” and that the Basin 27 Water Users “were given the opportunity to become a party to and agree
to what was being presented . . . .” Reporter’s Transcript, Status Conference on Motion for Accounting
Water Right No. 27-11375 (December 18, 2012).
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approving the EA Agreement, consistent with provision .x.d of water right no. 27-11375

of the Fort Hall Consent Decree.

Respectfully submitted this 21st day of February, 2013.
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