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DISTRICT COURT - SRBA
Fifth Ju%cial District
County of Twin Falls - State of Idaho
, NOV 21 2012
Bruce M. Smith, ISB#3425
MOORE SMITH BUXTON & TURCKE, CHTD. By
950 West Bannock Street, Suite 520 : Clerk
Boise, ID 83702 Deputy Cerk

Telephone: 208-331-1800
Facsimile: 208.331-1202

Email: bms@msbtlaw.com
Attorney for J. R. ALLEN/ALLEN RANCH LLP
IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)

)

) Subease No: 65-23481

)

) AFFIDAVIT OF J.R. ALLEN IN
In Re Snake River Bagin Adjudication ) SUPPORT OF MOTION|TO FILE
Case No. 39576 ) LATE CLAIM

)

)

)

)

)

)
STATE OF IDAHO )

) ss.

County of Ada )

COMES NOW, I. R. ALLEN and declares as follows:

1. My name is J.R. Allen. I am over the age of 18 and I make the following statement

based on my own personal knowledge.
2. I have previously filed an Affidavit in this matter in support of my motion to filc a

late claim, A copy of my original affidavit is attached as Exhibit “A”.

AFFIDAVIT OF J. R. ALLEN IN SUPPORT OF MOTION TO FILE LATE CLAIM - Page 1:




2012-11-21 13:34 MOORE SMITH BUXTON 208 331 1202 »> 2087362121 P 4/22

3 On Thursday, November is, 2012, T went to the Valley County éheriﬁ's Office
based on a call to my son from the Sheriff’s office, The Sheriff’s office had infomied my son that
the Sheriff’s office had a report on its previous investigation of my reports that sordieone had besn
damaging my irrigation diversion in Rock Creek.

4, I'had previously asked the Sheriff’s officc if they had a report, but the staff person
could not find any. |

5. On Thursday, I met with Brandy Husky of the Sheriff’s office who provided me
with a copy of Valley County Sheriff’s Officc Report #1101898. A copy of the report is attached as
Exhibit “B”, This is an accuratc copy except for the shading on the document which resulted from
my highlighting certain lines,

6. Jim Bunce and Sandra Chess have objected to my filing a late claim.

7. The Sheriffs report in the entry for July 8, 2011 confirms that the Sheriff's office
had spoken with John Westra of the Department of Water Resources, who confirmed that I had
water rights in Rock Creck and could divert at the location which I have claimed|and to which
Bunce and Chess have objected.

8. The report also documents the Sheriff's office’s investigation of the damage donc to
my diversion and the Sheriff’s observation that sufficient water allowed to go down Rock Creek to
serve downstream water rights.

9., The Sheriff’s office also gave me a CD of pictures the Sheriff's ozfﬁcc had taken

using a trai] camera to photograph my diversion. Attached are the pictures from the Sheriff's office

|
computer attached as Exhibit “C”. The report indicates the Sheriff’s office confirmed that the

woman in the pictures at my diversion is Sandra Chess.

AFFIDAVIT OF J. R. ALLEN IN SUPPORT OF MOTION TO FILE LATE CLAIM - Page 2
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10. I would have provided this Sheriff's report in support of my motion to file a late
claim but was unaware that the report had been prepared. [ only learned of the report when the

Sheriff’s office contacted my son.

AFFIDAVIT OF J. R. ALLEN IN SUPPORT OF MOTION TO FILE LATE CLAIM - Page 3
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2012-11-21 13:34 MOORE SMITH BUXTON

DATED this Q &ﬁay of November, 2012,

J.R. Allen

SUBSCRIBED AND SWORN to before me this __a'l__ day of November, 2012

NGQTARY PUBLIC FOR IDAHO

Residing at: Boise, Idaho
My Commission Expires: 08/08/2018

AFFIDAVIT OF J. R, ALLEN IN SUPPORT OF MOTION TO FILE LATE CLAIM - Page 4
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CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the forcgoing AFFIDAVIT OF J. R.
ALLEN was this R { day of November, 2012 scrved upon the following individuals and in the

corresponding manner:
Idaho Department of Water Resources X__ US Mail
Western Region Hand Delivered
2735 Airport Way Faxed
Boise, Idaho 83705-5082 Emailed
Sandra M. Chess US Mail
1200 Lizaso Ave X___ Hand Delivered
Boise, Idaho 83709 Faxed

Emailed
James T. (Jim) Bunce —X_ USMail
PO Box 890 Hand Delivered
Cascade, Idaho 83611-0890 Faxed

Emailed

AFFIDAVIT OF J. R. ALLEN IN SUPPORT OF MOTION TO FILE LATE CLAIM - Page §
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MOORE SMITH BUXTON & TURCKE, CHTD,
950 West Bannock Street, Suite 520

Boise, 1D 83702

Telephone: 208-331-1800

Faesimile: 208-331-1202

BRUCE M, SMITH, 1SB #3425
hins@msbtiaw.com

Attorney for J. R. ALLEN/ALLEN RANCH LLP
IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND POR THE COUNTY OF TWIN FALLS

)

)

) Subcase No: 65-23481

)

) AFFIDAVIT OF J.R, ALLEN IN
In Re Snake River Basin Adjudication ) SUPPORT OF MOTION TO FILE
Case Na. 39576 ; LATE CLAIM

)

)

)

)

) -
STATE OF IDAHO ;

83,

County of Ada )

COMES NOW, J, R. ALLEN and declaves as follows:

I, My name is J.R. Allen. | am over the age of 18 and [ make the following stalement

basad on my own pérsonal knowledge.

2, 1 am the gencral pariney in Allen Ranch LLP, Through the partnership, 1 own @

sanch in Valley County, 1daho, near Lake Cascade. The ranch is primarily a cattle ranch on which

AFFIDAVIT OF J, R, ALLEN [N SUPPORT OF MOTION TO FILE LATE CLAIM
Page |

EXHIBIT "A"



2012-11-21 13:35 MOORE SMITH BUXTON 208 331 1202 »> 2087362121 P 9/22

my father and grandfather and [ have historically run caitle and now lease grazing rights to other
ranchers for grazing,

3 My father ancl my grandfather ran the ranch before me. The family ownership dates
Lo about 1913 when the land was homesteaded.

4 Allen Ranch has water right 65+3111X which was decresd in the Snake River Basin
Adjudication for 2.7 cfs Tor Irrigation of 83 acres during the period 4/15-10/15. The Snake River
Basin Adjudication decreed ripht came from a claim filed in the Payette adjudication, The Payette
Claim came from rights established under the 1930 Allen v Withers decree, | belicve my
grandfother helped file the Payette claim. Atlached as Exhibit 1 is a copy of the Payette cluim from
Ideho Department of Water Resounrees records,

5. The Payctte Adjudication elaim did not include livestock as a use because, as |
understand, livestock use was not required in the Payette adjudication, Flowever livestock watering
lias always been a use on the ranch since my family stated it.

6. The ranch has an upper arca on the north end of the ranch that we call the Home
Place, There is a ridge between the northern part of the ranch and the southern part.

7 The rench has always been irrigated since it was homesteaded, As far back us T can
remember, the northern part of the ranch, the Home Place, was irigated from what was known as
Little Rock Creek, The southern part of the ranch was irrigated from Rock Crock. Because Rock
Cresk has greater flows, my grandfuther and his friends constructed 4 diversion and ditch 1o convey

water from Rock Creck to Little Rock Creek. This has always been referred to ag the Upper

Diversion,
8. The reason water is conveyed in Little Rock Creek through the Upper Diversion is

AFFIDAVIT OF J. R. ALLEN IN SUPPORT OF MOTION TO FILE LATE CLAIM
Poge2

EXHIBIT "A"
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because physically water from Rock Creek cannot be conveyed to the Home Place from Jower
reaches of Rock Creel because that would require water to yun uphHl, The Upper Diversion has
been in place since at least 1915 ~ 1920

9, In the 1950's, my father sold off some of the ranch and conveyed a portlon of the
water right to the purchasers.

10.  The sold off part of the ranch was subdivided into lots and sold to individual
homeowners, In the past few years some of the homeowners have begun to complain about the
watering of the livestock and the diversion of water from Roek Creek to Little Rock Creek for
irrigation of the Flome Place.

1. The watering of livestock and conveyance of water from Rock Creek to Little Rock
Creek through the Upper Diversion lo irrigate the Home Place has been ongoing and continuous
since long before any lots were sold or houses built,

12 Attached as Exhibit 2 is a éourt Decree from 1931 that dealt with a dispute that
came out of the 1930 Allen v. Withers Decree, This Decrae in paragraph 2 referenoes the Upper
Diversion as being in existence in 193 1. Exhibit 3 is a map from the same case showlng the Upper
Diversion ditch that conveys water from Rock Creek to Little Rock Creek.

13, Because of the complaints from some of the homeowners about the diversion and
use of water, the idaho Department of Water Resources began looking at the records regarding 65-
311X as well as 65-3111 A, which was a split from the original right. Water vight 65-3111A is held
by the homeowncrs assoclgtion for the area that was sold off. The Idaho Department of Water
Resourees review showed the points of diversion for both rights were incorrect in the Snake River

Basin Adjudication records.

ARFIDAVIT OF J. R, ALLEN IN SUPPORT OF MOTION TO FILE LATE CLAIM
Paged

EXHIBIT "A"
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14.  The Idaho Department of Watsr Resources hes dirccted that while the points of
diversion for those two rights are corrected, that sufficient water be left in Rock Creal to satisfy 65-
3111A, This amount is .05 cfs. There is sufficient flow in Rock Cresk to allow the late claim as
well as fulfill the .05 cfs for 65-3111A, If thers is insufficient flow, I have agresd to allow that
amount to continue down Rock Creek so that the homeowner’s association right is met. The Jate
claim only involves an additional .14 cfs for livestock, Because the ranch was a homesiead,
watering of livestock ocourred yoar round, That can still occur today

15.  The late claim does not sock increased diversion rate, increased areas or an carlier
priority date.

16. Howasver the actual historical use of water on the ranch is also different from the
period of use as decreed in 65-3111X. Irrigntion, depending on any given year, starts as carly as
March 15 and continues after QOctober |5, sometimes to as late a8 November 30. I irrigate as early
and late as possible in order to get the best pasturs and grazing conditions 1 can, This is the actual
historical use for as far back as I can remember and is the basis for the late claim,

17.  Sandra Chess and Jim Bunce, lwo homeowners, have objected to my motian to file
a late ¢laim, 1 had my attorney check Idaho Department of Water Resources water right records and
both Ms. Chess and Mr, Buncs have groundwater rights, Neither has a water right in Rock Creck or
Little Rock Creek. Thelr main objections appear to be based on their prefercnce for the aesthelics
of water i1t Rock Creek and their objection to my watering of livestock. I believe both Ms, Chess
and Mr. Bunce both bouglit their lots and/or built their homes after the use of wator by the ranch
had been in existence since at least the 1920's, Since they have groundwater rights, not rights in
rock Creek ot Little Rock Creek 1 do not understand how they can be injured by allowing my late

AFFIDAVIT OF J, R. ALLEN IN SUPPORT OF MOTION TO FILE LATE CLAIM
Paged

EXHIBIT "A"
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claim to be filed. Even If the late claitm were recommended and decresd, they would not be injured.
Their water rights from the [daho Departiment of Water Resources records ave attached as Exhibit 4,

18,  Attached as Exhibit 5 i5 a leiter from Dave Tuthill at Department of Water
Resources explaining that livestock rights were not included in the Payette adjudication,

19, Attached as Exhibits 5 and 6 are letters from Pat Healey and Clayton Simpson,
people who have worked on the imigation ditches on the mnch over many years. These letters
describe maintenance work done on the Upper Diversion that conveys water from Rock Creek 1o
Little Rock Creek to irrigate the Home Place.

Further your affiant saysth not,

DATED this 4th day of September, 2012.

SUBSCRIBED AND SWORN to before me this 4th day of September, 2012,
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AFFIDAVIT OF J. R, ALLEN IN SUPPORT OF MOTION TO FILE LATE CLAIM
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CERTIFICATE, OF SERVICE

T'hereby certify that a true and corvect copy of the foregoing AKFIDAVIT OF J. R. Allen
weg this ___ day of Scptember, 2012 served upon the following individuals and in the

corresponding manner:
ldaho Department of Water Resources US Mail
Western Region X__. Hand Delivered
2735 Airport Way Faxed
Boisc, Idaho 83705-5082 Emailed
US Mail

Sandra M. Chess X__ Hand Deliversd
1200 Lizaso Ave Faxed
Boise, Idaho 83709 Emailad

x __ US Mail
James T, (Jim) Bunoe Hand Delivered
PO Box 890 o, Faxed
Cascnde, Idaho 836110890 — Emailed
Allen Ranch, LLP — US Mail
C/0 J.R. Allen _X__ Hand Delivered
2624 8. Inglenook P — Faxed
Meridian, ID 83642 — Emailed
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EXHIBIT 1

AFPIDAVIT OF J. R, ALLEN IN SUPPORT OF MOTION TO FILE LATE CLAIM

}
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" Valley County Sheriff’s Office
.o Report # 1101898

' w

. On 06-19-1] I was advised by diepatch that John Allen was having problems with somsone destroying his
% diversion dam and diverting water from his canal, I was advised that en 06-10-1] Cpl. Copperi had taken
v -pbomomomdutohbcingdauwmin.

et mived on scene and met wih Jobn Allen a0d his rnch hand Asron Folmick, They showed me tho area
i m:mdumyumdmn»wnmmmdimu.nummdmmms«mw
OfﬁurHuVeywimthequtServiculsocnm:up:othemlphmmbeduwmandmencleared.

v lwundvindbyOfﬁearH:ncytlmuﬂtwumwswumm.butmuitbdmwwam
;_-- XL fmansgoment company and was managsd by Dwight Jividen.
Qi On 07-08-1 I spoks with Jobn Westrathe regiomal Manager of State of Kisho Department of Watee

[ Rmtmmdbemtedd:nulcnhadmmﬂglxqmmkmekandﬂulmﬁoudmhewdimung
S mu.Westnmladmeﬂwumbduduumﬂbyhmwminfhemw
mmﬂmm-mmmmmmwmm aler it
T s docatian GPS owerdinatos wrap atach

fie .. OnO7-L5-11 ¥ spoke with Brucs Smith, Allen's o » and discussed what paper work bad been filed aod
Indvhedhimofwhnmchu-lft'sOfﬂeewudoing.

i sponaoﬂmamd:minth:wmlwexnmdynwemtlmphmmdhw:dvisedofdwm
Y information. .

o On 08-14-11 I drove up to the diversion dam and Photographod it Nothing had been tampered with or

VR moved since the last time I was there.

AU -bnOl-‘ZS-llCpt.CoppuundImetwithAlthr.mdSr.nttbeShuiﬂ":Ofﬂounddleyldvinddm

someone had interfered wilhdlcdivmiondmapin.AumIr.mMMhephmmpheditmm
roplaced the dam, bnuuwﬂmwummmﬁnghdowntbmcmlwﬂunmhmm. Allen's uge
this mmkﬁmlhe&mﬂeﬂeldnhngdwmudeofcmkwvw.

I photograpbed the croek and diversion dam. Later that day Cpl. Coppexi and I returned o the area and
plmdamﬂmmmfndngﬂwdivadmdm.lmmwwwviudmmofm
probiems we were facing and he stated that they had sdvised #ll the owners that bave called that Alles has
waterrights mrmmwmmmmm Wmmmqﬂy;hsmmmm;h
: Wwater o travel down streary 1o fill 2 2 polypipe; Which'provides wates-for some residence, He.stated that
o $Jlen had theright 10-the rest of the'waterin:the crook. N

_ At thls point and every other time Y have responded tothis location Allon bas been allowing far more watee
. mmm-mtivel-dowmnmhanudymofwawﬂbﬁngevmbeyonddupoimomw
T 2" poly pipe (this is after it has boon filled.)

"Whileinvuduﬁngthisll'oundu“ﬁghtblmpipe(dowumhmhﬂ"polypipuimh)hadbeen
plmdinlhemnispipamdimﬁngmbapivmmidcm. owned by Ford, and was being
o mdmﬁllnpondheMdcmMWummdeMwmtammequﬁiuunnm

' uldngwntunnd!omwﬂupipeﬁomhuu&?ordhndp!uedhpudomnlﬁchinﬂwmkw

downloaded the pictures from the camera and on mouplcmmwua-fuuuemadinginmmuw
the diversion dam. The female was taking pictures of the diversion dam, but did not appear to damage: iz,

EXHIBIT .HB" Page 1 of 1
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Valley County Sheriff's Office
Report # 1101898

This appeared & be the same femals that Allen i suspocting of damaging and /for removing the diversion
dam, according to his description of her. Positive identification will try to be made using the photograph.

No further damage has been teported to the diversion dam at this time. A copy of this report will be filed
until further reports are made or more information is made available.

The female on the video was identified as Sandra Chess by her driver’s license photo provided by dispatch.
EVIDENCE:

1. DIGITAL PHOTOS

2. DIGITAL PHOTOS TAKEN BY ALLEN

3. DIGITAL PHOTOS FROM TRAIL CAMERA

4. LETTERS FROM STATE OF IDAHO DEPARTMENT OF VYATER RESOURCE

L
Cpl. Tom Cimbalik 2Ly
Valley County Sheriff's Office 10-20-2011

Page20f2
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