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RECEIVED

DEC 14 2012

DEPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

In RE SRBA

Case No. 39576

State of Idaho

) AFFIDAVIT OF MICHAEL D.
) ALLEN
)
)
) Subcase No. 73-12037
) (Sullivan)
)
)
). ss.

County of Twin Falls )

I, MICHAEL D. ALLEN, being first duly sworn upon my oath, hereby depose and state:

1. I'am a competent adult over the age of eighteen years, and the statements made

herein are based on my own personal knowledge of the events described.

2. Attached to this Affidavit are true and correct copies of the following documents:

Exhibit 1 -

Exhibit 2 -

Exhibit 3 -

Exhibit 4 -

Exhibit 5 -

Exhibit 6 -

Exhibit 7 -

Notice of Claim to a Water Right Acquired Under State Law
Water Right No. A73-10014 (Nov. 27, 1989);

Notice of Claim to a Water Right Acquired Under State Law
Water Right No. 73-12037 (Nov. 27, 1989);

Notice of Claim to a Water Right Acquired Under State Law —
Water Right No. 73-12038 (Nov. 27, 1989);

IDWR’s Preliminary Recommendation of Water Rights Acquired
Under State Law. Water Right No. 73-12037 (Aug. 31, 2006);

IDWR’s Correspondence dated Dec. 6, 2006 to Robert P. Sullivan

Standard Form 1 - Objection to Water Right No. 73-12037
(Dec. 6, 2007);

Standard Form 1 - Objection to Water Right No. 73-12038
(Dec. 19, 2007);
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Exhibit 8 - IDWR’s — Standard Form 5 — Stipulated Elements of a Water
Right — Water Right No. 73-12038 (March 2009);

Exhibit 9 - 1. IDWR’s Special Master Report filed June 25, 2009

2. Partial Decree Pursuant to 1.R.C.P. 54(b) for Water Right
73-12038

3. Notice of Special Master’s Recommendation Water Right(s):
73-12038

4. Certificate of Mailing

5. Order of Partial Decree (Decreeing 3.2 C.F.S. to Water Right
No. 73-12038) (August 6, 2009);

Exhibit 10-  IDWR’s Correspondence dated March 10, 2010 to
Curt R. Thomsen;

Exhibit 11-  Order of Partial Decree — Subcase 73-12037 (June 30, 2010); and
Exhibit 12-  First Amended Complaint — Robert P. Sullivan v. Robert P.
Dreyer, State of Idaho, Fifth Judicial District, Blaine County
(Case No. CV-2010-889).
- . 11—
DATED this /2 day of December, 2012.

Il

Michael D. Allen

NOTARIAL OFFICER

STATE OF WYOMING )
) ss.
COUNTY OF LINCOLN )

12575

The foregoing was subscribed and sworn to before me on this day of

T UMWhe” 2012 by MICHAEL D. ALLEN

WITNESS my hand and official seal.

e A

£

g TRACY MATTHE NOTARY PUBLIC 4

2 County of ‘ Stale of y
{ Lincoln Wyoming )
; My Commission Expires Septamber 26, 2013 3 7
i e N e T AT o N

" Notarial Officer
My Commissions Expires: 6{—';?« le 015
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CERTIFICATE OF SERVICE

I certify that on the /)y day of December, 2012, I mailed the original and copies of this
form, including all attachments, to the following via US Mail -1¥ Class, postage prepaid and
addressed as follows:

(Original)

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.O. Box 2707

Twin Falls, ID 83303-2707

(Copies)

Director of IDWR

IDWR Document Depository
PO Box 83720

Boise, ID 83720-0098

Chief of Natural Resources Division
Office of the Attorney General

PO Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment & Natural Resources Div.
550 West Fort Street, MSC 033

Boise, ID 83724

Curt M. Thomsen

Thomsen Stephens Law Offices
PO Box 600
Challis, ID 83404

o7 el

Michael D. Allen

In Re: SRBA Case No. 39576; Subcase 73-12037
AFFIDAVIT OF MICHAEL D. ALLEN
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In RE SRBA - Case No. 39576
(Subcase No. 73-12037 — Sullivan)

EXHIBIT 1



*N THE DISTRICT COURT OF THE FIFTH

JUDICIAL DISTRICT OF

THE STATE OF IDAHOQ,
IN AND FOR THE COUNTY OF TWIN FALLS

N RE THE GENERAT ADJUDICATION CIVIL CASE NUMBER: 39576
CF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTENM.

[ 9]

10.

A73-10014

Ident. Number: A73-10014
bate Received: 11,/27,1989

Receipt No: OO Ao

Received By: ot f A,

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

Name : M. LINDEN WRING 208-876-4404
Address: H.C. 62 BOX 1130

ELLIS, 1ID 83235
Date of Priority: MAY 10, 1911

source: BIG CREEK Trib. to: PAHSIMEROI RIVER

Point of Diversion:

Township Range Section 1/4 of 1/4 of 1,4

Lot County
13N 24E 21 SE

S5E NE CUSTER
Description of diverting works:

CONCRETE HEADGATE TO EARTHEN CANAL (FIRST DIV. ON CREEKX)

Water is used for the following purposes:

Purpose

From To C.F.S8 {or) A.F.4.
IRRIGATION

03/15 12,01 9.600
Total Quantity Appropriated is:
9.600 C.F.s. (and/or) A.F,A,

Total consumptive use ig 1200.0 Acre Fret Per Annum.

Non-irrigation uses:
NONE

Place of Use:

Township Range Section 1/4 of 1,4 Lot

Use Acres
13N 24E 19 SW NE IRR 40.0
SE NE IRR 40.0
NW SE IRR 40.0

Section Acres 120.0
Page 1 Date: 11,/27/89
CEXHIBIT |
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10. Place of Use: Continued

Township Range Section 1/4 of 1,4 Lot

Use Acres
13N 24E 20 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 40.0
SW NW IRR 40.0
SE NW IRR 40.0
Section Acres 280.0
21 NW NW IRR 40,0
SW NW IRR 40.0
Section Acres 80.0
Total Acres 480.0

11. Place of use in counties: CUSTER, LEMHT

12. Do you own the broperty listed above as place of use? vES

13. Other water Rights Used:
NONE

l4. Remarks:
THIS CLAIM IS BASED ON A COMBINATION OF DECREED RIGHTS AS LISTED
BELOW:
73-00020 1.60 crsg
73-00021 4.60 CFs
73-00024 3.40 CFs

TOTAL 9.60 CFs

THE WATERS HAVE HISTORICALLY BEEN DIVERTED AND USED BEYOND THE
SUGGESTED IRRIG. SEASON OF 4/1 TO 11,1,

15. Basig of Claim: DECREED
Case Number:
Court :
Decree date:

Decree Plaintiff Vs Decree Defendant

AT73-10014 Page 2 Date: 11,/27,/89




16, Signature(s)

(a.) By signing below, I/We acknowledge that 1
understand the forp entitled "How You will receive notice in the Snake River

Basin Adjudication. ™ (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

/We have received, read and

s

"\’/‘ 7oy e
Number of attachments: / /mwg%)
—

For Individuals:

I/We do solemnly swear or affirm that the Statements contained in the
foregoing document are true and correct. ‘

Signature of Claimant(s): gﬁlnﬁfﬁgdmﬂ ZW,&w;w
State of Idaho )
. ) S8
County of (Muéiﬁuf ) e L
: Sl Ty e—
Subscribed and sworn (or affirmed) before me ghls =7 day
4
e y o g
of Moy, 19 57 (e 2t Py

Notary Public
Seal - ‘ .
Residing at “I)\*/;f«ﬁ Lo ¥ .EJ—\'

4

. -/ <G
My Commission Expires (g/?:v“??

A73-10014 Page 3 bate: 11,/27/89
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In RE SRBA — Case No. 39576
(Subcase No. 73-12037 — Sullivan)

EXHIBIT 2



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DI
IN AND FOR THE COUNTY OF T

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

STRICT OF THE STATE OF IDAHO,
WIN FALLS

CIVIL CASE NUMBER: 39576

Ident. Number 73-12037
Date Received: 11/27/1989
Receipt No: MC005256

Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE ILAW

1. Name of Claimant (s)

DAWN M SULLIVAN Phone: (208)931-2305
ROBERT P SULLIVAN

5537 E MORADA LN

STOCKTON CA USA 95212

GARNEY B HALL Phone: (BO5) 489-6983
VICTORIA F HALL
1955 OAK Wy

ARROYO GRANDE CA USA 93420

2. Date of Priority: 05/10/1911

3. Source: BIG CREEK Trib. to: PAHSIMEROI RIVER

4. Point of Diversion:
Township Range Section

13N 24E 21 SE SE NE

5. Description of diverting works:

CONCRETE HEADGATE TO EARTHEN CANAI (FIRST DIV.

6. Water is used for the following purposes:

Purpose From
03/15 12/01

IRRIGATION

7. Total Quantity Appropriated is:
6.4 C.F.s.

8. Total consumptive use:

9. VNon-irrigation uses:

73-12037 02/24/2005

1/4 of 1/4 of 1/4 Lot

County Type

CUSTER

ON CREEK)

C.F.8. (or) A.F.A
6.4

y=




19. Place of use:

Township Range Section
13N 24EF 19
13N 24E 20

1/4 of 1/4
SW NE
SE NE
NwW SE
NW NE
SW NE
NE NW
SW NW
SE NW

11. Place of use in counties: CUSTER, LEMHT

12. Do you own the property listed above as place of

13. Other Water Rights Used:

14. Remarks:

15. Basis of Claim: Decreed

73-12037

02/24/2005

Lot

Use
IRRIGATION

IRRIGATION
IRRIGATION

Section Acres
IRRIGATION
IRRIGATION
IRRIGATION
IRRIGATION
IRRIGATION

Section Acres

Total Acres

use? Yes

Acres

40
40
40

120
40
40
40
40
40

200

320

s8]



In RE SRBA — Case No. 39576
(Subcase No. 73-12037 — Sullivan)

EXHIBIT 3



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

1. Name of Claimant (s)
BIG CREEK RANCH LLC Phone: (208)726-4276
PO BOX 3823
KETCHUM ID USA 83340
2. Date of Priority: 05/10/1911
3. Source: BIG CREEK Trib. to: PAHSIMEROI RIVER
4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot
13N 24E 21 S5E SE NE
5. Description of diverting works:
CONCRETE HEADGATE TO EARTHEN CANAL (FIRST DIV.
6. Water is used for the following purposes:
Purpose From To
IRRIGATION 03/15 12/01
7. Total Quantity Appropriated is:
3.2 C.F.S.
8. Total consumptive use:
9. Non-irrigation uses:
10. . Place of use:
73-12038 02/24/2005

CIVIL CASE NUMBER: 39576

Ident. Number 73-12038
Date Received: 11/27/1989
Receipt No: MO05256

Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

County Type

CUSTER

ON CREEK)

C.F.S. (or) A.F.A
3.2

3




Township Range Section 1/4 of 1/4

13N 24E 20 NE
SE
13N 248 21 NW
SW

NE
NE

NW
NW

11. Place of use in counties: LEMHI, CUSTER

Lot

Use

IRRIGATION
IRRIGATION

Section Acres

IRRIGATION
IRRIGATION

Section Acres

Total Acres

12. Do you own the property listed above as place of use? Yes

13. Other Water Rights Used:

1l4. Remarks:

15. Basis of Claim: Decreed

73-12038

02/24/2005

Acres

40
40

80

40
40

80

160



In RE SRBA — Case No. 39576
(Subcase No. 73-12037 — Sullivan)

EXHIBIT 4



PRELIMINARY RECO]

RIGHT WUMBER;
NAMME AND ADDRESS,

S0URCE:

QUANTITY:

PRIORITY DATE:
POINT OF pIVERSIUN:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

MHMENDNITON o WHT

73-12037

DAWN 1 SULLIVAN
5537 E MORADA LIy
STOCKION ©n 95212

ROBERY p SULLIVAN
5537 B MORADA LN
STOCKTON Ccn 95217

GAIWEY B HALL
1955 onx wy
ARROYO GRAWDE CA 93420

VICTORIA F HBALL

1955 OAK Wy
ARROYO GIANDE Ch 93470

BIG CREEK
4.600 Crg
05/10/1911

'TL3N R24E 821 SESENE Within cf)

PURPOSE OF USE

IDAHO DEPARIMENT Dp WA
13

08/31/2006
ER RESOURCES

R RIGUIS NACQUIRED UNDER sTaT

E LAW

TRIBULTARY: PAHSIMEROT RIVER

STER Counky

EFERIOD OF USH

DTTLY
IRRIGATION U4/01 10/31 4.600 Crg
ARRIGATION Within CUSIER Counby
TI3IN R24E 820 NWNE L.40 A3 R24E 520 SWHE 38.00
T13 R24E 820 TN b .50 T3 R24E 820 SENW <4U.UU
84.9 ACHES TOIAL

OTHER'PRDVISIDNS HECESSARY FOR DEFIMITION OR ADWINISTRATION OF 1HLIS WNIER RIGHT:

EXPLAVNTORY MATERINAL:

This partial decree is sulyjec
the definition of the rights
rights as way be ultimately dg
later than the entry of a Finh
Code.

BASILS OF CLAIM -

Decredd

to such yeneral provisions necessary for
r for the efficient administration of the water
termined by the Courlt at a point in Lime no

1 unified decree. Seclion 42-1412(G6), Idaho




In RE SRBA — Case No. 39576
(Subcase No. 73-12037 — Sullivan)

EXHIBIT 5



State of Idaho
DEPARTMENT OF WATER RESOURCES

i 322 East Frqnt Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700  Web Site: www.idwr.idaho.gov.

JAMES E, RISCH
Governor

KARL J. DREHER
December 6, 2006 Director

ROBERT P SULLIVAN
9537 E MORADA LN
STOCKTON CA 95212

Re:  Snake River Basin Adjudication (SRBA)
Preliminary Recommendation #73-12037

Dear Mr. Sullivan,

| appreciate the dilemma you face reconciling the deed you have for the property
you acquired and the water rights recommended by IDWR for the property. Mr. Wring
filed Claim 73-10014 in 1989 asserting the water right represented the combination of
water rights described in a prior decree of Maelzer v. Smith adjudicated in 1921. | have
enclosed a copy of Mr. Wring's claim and the pertinent page from the 1921 decree. As
a further aid, | have enclosed a map showing the property described for each of the
1921 water rights of interest as well as the places of use of the recommended water
rights for you and your neighbor.

You will see illustrated on the map former water rights 73-20 (1.6 cfs or 80
miners inches) and 73-21 (4.6 cfs or 230 miners inches) correspond to the water rights
and the properties of you and your neighbor. However, former water right 73-24 (3.4 cfs
or 170 miners inches) lies about a mile west of your properties. The division of the
Wring property was along the same lines as the former owners of 73-20 and 73-21. No
record has been produced that shows 73-24 was transferred or conveyed to the
property you and your neighbor own. Nothing in any of the deeds described any
specific water right or amounts of water for the property other than yours referring to 73-
10014. As aresult, 1.6 cfs has been recommended to 73-12038 for your neighbors,
and 4.6 cfs has been recommended to 73-12037 for your property. The difficulty is the
records of water rights from 1921 forward do not overcome the disparate ownership of
water rights claimed. Mr. Wring clearly filed a claim for a total of 9.6 cfs. Finding 9.6 cfs

is appurtenant to the land claimed has not been possible from the records discovered to
date.

IDWR has a responsibility to investigate the claim and make a recommendation
to the SRBA Court based on the available records including the prior decree. The Court
has the sole authority to confirm the water rights that have been claimed. Submitting
the Director's Report of recommendations is not the last straw. You can continue to

5




Robert P, Sullivan
December 6, 2006
Page 2 of 2

research the matter after the Director's Report is issued and your objection, if any, is
filed. IDWR is always open to seftling contested water right recommendations before

the Court when new information becomes available to eliminate extensive litigation,
hearings, and trial.

Mr. Sullivan, | would suggest communicating with water master Ted O’Neal (876-
4260) in the Pahsimeroi River basin for the records and reasons for the delivery of
water from the creek for your property. Also, combing the county records could be a
source for any possible conveyance of the third water right 73-24 that may have

become appurtenant to your property. |look forward to further correspondence and
communication as you uncover new information.

Sincerely,

Donald V. Shaff, MPA
Adjudication Bureau Chief

Enclosures
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REPARTIENT -
WATER BESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DESTI.

HE D (T OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF T

WIN FALLS
In Re SRBA ) A Subeage 73-12037
) {Ingert waier nght nuiaben)
Case No. 39576 )
e ) STANDARD FORM 1

OBIECTION
Please fill in the following information:

B. NAME AND ADDRIS& OF PERSON OBJECTING
MName: ___ROBERT P. AND DAWN M. SULLIVAN .
Address: 5537 EAST MORADA LANE e i
__STOCKTON, CALIFORNIA 95212 N
Daytime Phone: 209-464-8772
Neme & Address of Anormey, ifany:
.

CLAIMANT OF WATER UGHT AS LISTED IN BIRECTOR'S REPORT

Name:  ROBERT P. & DAWN M. SULLIVAN/GARNEY B. & VICTORIA F.
Address: 5537 EAST MORADA LANE HALL

STOCKTON, CALIFORNIA 95212

SELObjection Page |
Amendad Vi e/97
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Subscribed and sworn ta (or affirmed) before m

3

this 2{”’”‘ day of {.""@ﬂ’”;;’ d

Date Montlh

0 Robert P Solliven

Name of Signeris)
(2)

Name of Signer(s)

Ly —

algna!um of Notary Pubtic

OPTIONAL e
Thowgn the informalion in this seclion is not required by law. it may prove valuable to persong relying on the documer: an
traudulent removal and reattachment of this form lo another document. |

Description of Attached Document I

Title or Type of Docnment_,Sﬁf_‘nd[u’i&l_ﬁ)ffmg.%dz_@’&_ e Lk ,

Document Date; Number of Pages:

Signer(s) Other Than Named Above:

CHES SIS e R

G &
2402 Prod. No. 5814

sworth, CA 81313
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RECEIVED
DEC 19 ZAw-

DEPARTMENTOF
WATERREROHRAFES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA A. Subcase 73-12038

Case No. 39576 STANDARD FORM 1

OBJECTION

Please fill in the following information:

B. NAME AND ADDRIESS OF PERSON OBJECTING

Name: David A. Laalz and Natalie M., Luatz,
Address: 704 Wenonah Av,
Oak Park, IL 60304

Daytime Phone:  (708) 955-5626

Name & Address of Attorney, if any:
James P. Speck

SPECK & AANESTAD

A Professional Corporation

PO Box 987

Ketchum, D §3340

C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR’S REPORT

Nane: David A. Laatz and Natalie M. Laatz

Address: 704 Wenonah Av.
Oak Park, IL 60304

SF.1 - Objection

Amended 10/16/97 Page |




D. I objeci (o the following clements us recommended in (he Directors Report, (Please
check the appropriate box(es)).
I. i Name and Address

Should be:

2 0 Source
Shouid be:
3 ,Eﬂ Quantity

Should be: 3.2 ¢fg

4, 0 Priority Date
Should be:
5 ] Point(s) of Diversion

Should be;

6. O Iustream Flow Description
Should be:

7. U Purpose(s) of Use
Should be:

8. ] Period of Year
Should be:

9. M Place of Use

Should be: T.13., R.24E., B.M., Custer County, Section 20: NENE - 204,
SENE -40A; Scction 21: NWNW - 20A, SWNW - 30A; 110A total
10. 1 object because:

. This water right should not exist.

O This water right was not reconunended, but should be recommended with the
elements described above.

E. REASONS SUPPORTING OBJECTION(S):

SF.1 - Objection

Amended 10/16/97 Page 2



k. VERIFICATION (Must be completed)

State of ldaho )

) S8,
County of Blaine )

Tames P. Speck. being first duly sworn, upon oath, deposes and says:

That Tam the party/claimant filing this objection, as defined by L.C. § 42-1401A(1) and (0),
or that 1 am the attorney for the party/claimant objecting and that T have read this objection, lnow

its contents and believe that the statements are truc to the besl of my knowledge.

{(Signature of person filing objecuon)

(: ] /Sr ( LC/@/

(Artomt.yfwumg in 1epr /mmauvc capacity)

Subscribed and syt {%“l:m gl&pe on: &Cw/ / 7% Sl

o

,. \, nun'.' (LA

- %‘, e & "'",.

5':&‘ & 5 ﬂ‘,,vy %
ENF LOTARY Y%
K :
EE eee  PEE
R N
3 % PrpaNT S AL, }‘/EAMW—

.

L e, ,.~‘F Notaw/Pub];Eydam
) DA Residing at x,e

My Commission expires

SF.1 - Objection
Amended 10/16/97

Page 3



INSTRUCTIONS FOR MAILING

You must mail the objection Lo the Clerk of the Courl, FAX filiugs will not be accepted.

You must alsa send a copy Lo all of the parties listed below in the Certificate of Mailing.

G.

x

CERTIFICATE OF MAILING

I certily that on December (g, 2007, I mailed the original and copies of this objection,

including all attachments, (o the following persans:

L.

ha

[9S]

Onginal to:

Clerk of the District Court
Snuke River Basin Adjudication
253 Third Avenue North

P.O. Box 2707

Twim Falls, Idaho 83303-2707

One copy Lo the claimant of the water right at the following address:

Name: David A. Laatz and Natalie M, Laatz
Address: 704 Wenonah Av.
Oak Parlk, IL 60304
Capies to:

IDWR Document Deposiotory
PO Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attomey General
Slate of ldaho

P. O. Box 44449

Boise, Idaho 83711-4449

United States Deparliment of Justice
Environment and Natural Resource
Division

550 West Fort Street, Box 33
Boise, Idaho 83734

Signatute of Objecto;ﬁ(r attorney mailing on
Objector’s behalf

SF.1 - Objection
Amended 10/16/97

Pape 4



In RE SRBA — Case No. 39576
(Subcase No. 73-12037 — Sullivan)
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SPECK & AANESTAD

A PROFESSIONAL CORPORATION

ATTORNEYS
120 EAST AVENUE
JAMES P, SPECK POST OFFICE BOX 987
DOUGLAS J. AANESTAD KETCHUM, IDAHO 83340
March 11, 2009

Clerk of the SRBA District Court
P. O. Box 2707

Twin Falls, ID 83303-2707

Re:  Subcase No. 73-12038 / David and Natalie Laaiz

To the Clerk of the Court:

HEwvIDiv Do

MAR 12 2009

EPARTMENT OF
WATER RESOURCES

TELEPHONE
(208) 726-4421
FACSIMILE
(208) 7260752

Enclosed please find an original and a copy of a Standard Form 5 for water right number
73-12038, claimed by David and Natalie Laatz. Please file the sF5, file-stamp the copy and
return it to me in the self-addressed envelope mcluded in this mailing for that purpose.

Thank you for your time and attention to this matter. Please let me know if you have any

questions or require further information.

Sincerely yours,

SPECK. & AANESTAD
A Professional Corporation

By:Q i WM‘%’L.

Jehmifer Pinkefjlo

Assistant to James P. Speck

Enclosure

ccw/encl:  David Tuthill, IDWR
Christopher Bromley, IDWR
Client




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 73-12038

Case No. 39576
STANDARD FORM 5

STIPULATED ELEMENTS OF A
WATER RIGHT

Sl S S e N N N

This form is used to re

port the stipulated elements of one water right acquired
under state law

and/or one federal reserved water right. Submission of this form will not
automatically result in the issuance of a partial decree. The Presiding Judge or Special
Master will conduct any hearing necessary to determine whether the facts, data, expert
opinions and law Support the issuance of a partial decree for the water right.

The parties agree that the Snake River Basin Adjudication Court has jurisdiction
of the parties and subject matter to enter a partial decree for this water right; that they
have been served with sufficient process, according to the law; and that they have
appeared, prosecuted, and defended their positions with regard to this water right dispute.

The parties and IDWR agree and stipulate that the elements of this water
right should be described per the atlached. The parties and IDWR have further
indicated their concurrence by initialing each of the attached pages.

CLAIMANTS/OBJECTORS:
David & Natalie Laatz,

g"f)fﬁ:ﬁé S 704"
Jar

5S Specl%Attomey Date

IDWR Concurrence:

¥ ==

= ‘ alka
Nathaniel Arave / / . Date Chris Bromley Date

Senior Water Resource Agent Deputy Attorney General
Attorney for IDWR

STANDARD FORM 5 — Water Right No. 73-12038



IDAHQ DEPARTMENT OF WATER RESQURCES

RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

3/04/09

RIGHT NUMBER: 73-12038

NAME AND ADDRESS: DAVID A LAATZ

704 S WENONAH AV
OAK PARK IL 60304

NATALIE M LAATZ
704 S WENONAH AV
ORK PARK IL 60304

TRIBUTARY: PAHSIMEROI RIVER

SOURCE : BIG CREEK
QUANTITY : 3.20 3—6 CFS
PRIORITY DATE: 05/10/1911

POINT OF DIVERSION:

T13N R24E 521 SESENE Within CUSTER County

PURPOSE AND

PERIOD OF USE:
PURPOSE OF USE PERIOD OF USE
IRRIGATION

04/01 10/31

PLACE OF USE: IRRIGATION in CUSTER County

T13N R24F 820 NENE 16.00 T13N R24E S20

T13N R24E 521 WA 8.50 T13N R24E 821

36+8 96.5 ACRES TOTAL

Pt T

A

QUANTITY

i’?G’

SENE

SWHW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

3.20 CFS

This partial decree is subject to such general provis‘%or_ls necessary for

the definition of the rights or for the efficient admlnlstrg‘tlox} of'the watex
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. GSection 42-1412 (6) , Idaho

Code,

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

Standard Form 5 73-12038



CERTIFICATE OF MAILING

Lcertify that on M Arclh 1]

this form, including all attachments, to the following
and/or copies, postage prepaid and addressed as follows:

1.

Original to:

» 2009, I mailed the original and copies of
persens by mailing the original

CLERK OF THE DISTRICT COURT

SNAKE RIVER BASIN ADJUDICATION
253 THIRD AVENUE NORTH

P.0.BOX 2707

TWIN FALLS, IDAHO 83303-2707

DAVID A LAATZ
NATALIE M LAATZ
Represented by:
JAMES P. SPECK
SPECK & AANESTAD
120 EAST AVENUE
PO BOX 987
KETCHUM, ID 83340

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

(] Pl

Signature /éf person ({{ attorney mailing form

STANDARD FORM 5 — Water Right No. 73-12038



In RE SRBA — Case No. 39576
(Subcase No. 73-12037 — Sullivan)

EXHIBIT 9



Fifth Judicial Districy
RECEIVED County of Twin Falls - State of itaho
e 2 T OLELE 0y
JUN 26 2009 | 0N 25 209 |
DEPARTMENT OF e
WATER RESOURCES BY e
M
Clayk
| By oo

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

) Subcase 73-12038

In Re SRBA ) (Laatz)
)

Case No. 39576 ) SPECIAL MASTER REPORT
)

Findings of Fact

The Director of the Idaho Department of Water Resources filed his Director’s Report,
Irrigation & Other Uses, Reporting Area 23, Basin 73 on January 25, 2007. He recommended
claim 73-12038 to David and Natalie Laatz, 704 S. Wenonah Avenue, Oak Park Illinois, 60304,
for 1.6 cfs from Big Creek to irrigate 36.8 acres in Custer County from April 1 to October 31
with a priority date of May 10, 1911, based on a decree.

The Laatzes filed an Objection on December 19, 2007, ‘obj‘ecting to quantity and place of
use. On March 12, 2009, the Laatzes, with IDWR’s concurrence, filed a Standard Form 5
agreeing t0 3.2 cfs to irrigate 96.5 acres. r

Conclusions of Law
The Laatzes are entitled to a partial decree adjudicating a water right as described in the

SI-5 and the attached Special Master Reconunendation Jor Partial Decree for Water Right 73-
12038.

DATED June 25, 2009, ﬁ? 7 g g

TERRENCE A. DOLAN
Special Master
Snake River Basin Adjudication

SPECIAL MASTER REPORT

G\BASIN FOLDERSWIRR\73MRR\12038.doc Page 1




In Re SRBA

Case No. 39576

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT O
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALL

PARTIAL DECREE PURSUANT TO
I.R.C.P. 54(b) FOR

I

NAME AND ADDRESS:

SOURCE:

QUANTITY:

PRIORITY DATE:
POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

Water Right 73-12038

| ”B';Té”?%“ib"f“&”jﬁﬁ?’?@;qm
Fifth Judiciaj District
County of Twin Falls - State of [dah,

JUN 25 2009
—— T

Cler

THE

By

DAVID A LAATZ
NATALIE M LAATZ

704 S WENONAH AV
OAK PARK, IL 60304

BIG CREEK  TRIBUTARY: PAMSIMEROI RIVER
3.20 CFS
05/10/1911

TL3N R24E S21 SESENE Within Custer County

PURPOSE OF USE PERIOD OF USE QUANTITY
Irrigation 04-01 TO 210-31 3.20 CF8
Irrigation Within Custer County
T13N R24E S20 NENE 16.0 SENE 40.0
521 NWNW B.5 SWRW 32.0

96.5 Acres Total

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

With respect to the issues determined b

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS COR FOR THE EFFICIENT

ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY

DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE

ENTRY OF A FINAL UNIFIED DECREE. I.C. SECTION 42-1412(6).

RULE 54 (b) CERTIFICATE

with Rule S4(b), I.R.C.P., that the court has determined that thexe is no just reason

final judgment and that the

judgment upon which execution may iseue and an appeal may bhe taken as provided by the

y the above judgment or order, it is hexeby CERTIFIED, in accordance

for delay of the entry of a

court has and does hereby direct that the above Jjudgment or order shall be a final

Idahe Appellate Rules.

John M. Melanson

Presiding Judge of the
Snake River Basin Adjudication

RECOMMENDATION

JUN 2 5 2009

o 2 AN

SPECIAL FLERTRn

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. S4(b)

Water Right 73-12038

File Number: 00216

PAGE 1
Mar-25-2009



DISTRICT COUNT - arph ]
Fifth Judiclal District
Counly of Twin Falls - State of Idaho

!
JUN 25 2008

By

Clark

I Dimstily Clutk
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA NOTICE OF ISSUANCE OF

SPECIAL MASTER'S

Case No. 39576 RECOMMENDATION

LN

Watexr Right(s): 73-12038

On June 25, 2009, Special Master TERRENCE A. DOLAN
issued a SPECIAL MASTER'S RECOMMENDATION for the above subcase (8)
pursuant to SRBA Administrative Order 1 (AO1), Section 13a.

Pursuant to SRBA Administrative Order 1, Section 13a, any party
to the adjudication including parties to the subcase, may file a Motion
to Alter or Amend on or before the 28th day of the next month.

Failure of any party in the adjudication to pursﬁe or participate
in a Motion to Alter or Amend the SPECTAL MASTER'S RECOMMENDATION

shall constitute a waiver of the right to challenge it before the
Presiding Judge.

DATED June 25, 2009. %

DIANA K DELANEY
Deputy Clerk

NOTICE OF ISSUANCE PAGE 1
06/25/09



d@EﬁE?EOUHT-éREA
Fifth Judicial Districi
Caunty of Twin Falls - State of Idaho

By

——
Clark

Deiity Claris

LN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISwiics OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA CERTIFICATE OF MAILING

Case No. 39576

M St et

Water Right(s): 73-12038

CERTIFICATE OF MAILING

I certify that a true and correct copy of the SPECIAL MASTER'S
REPORT, SPECIAL MASTER'S RECOMMENDATION FOR PARTTAL DECREE and NOTICE
OF ISSUANCE OF SPECIAL MASTER'S REPORT AND RECOMMENDATION were malled

on June 25, 2009, with sufficient first-class postage prepaid to
the following:

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

DAVID A LAATZ

NATALIE M LAATZ
Represented by:

JAMES P. SPECK

SPECK & AANESTAD

120 EAST AVENUE

PO BOX 987

KETCHUM, ID 83340

Phone: 208-726-4421

DIANA R-PRLANEY
Deputy Clerk

PAGE 1
CERTIFICATE OF MAILING : _ 06/25/09



RECEIVED IR e re—
AUS g Count g;T¥1nggiﬁ§al DSistrict
; 7 2009 ¥ | y of Twin Falis - Stale of I’daho
DEPARTMENT OF
ATER RE
R RESCURCES l AUG - 6 2009 {
|
By .
IN THE DISTRICT COURT OF THE FIFTH JUDI( e

:
:
=
| =

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS /

In Re SRBA ORDER OF PARTIAL DECREL

)
)
Case No. 39576 ) Subcase No. 73-12038
) (Laatz)
)

On June 25, 2009, a Special Master’s Report and Recommendation was filed for the
above-captioned water right. No Challenges were filed 1o the Special Master’s Report and
Recommendation and the time for filing Challenges has now expired.

Pursuant to LR.C.P. 53(e)(2) and SRBA Administrative Order 1 , Section 131, this Court
has reviewed the Findings of f‘act and Conclusions of Law contained in the Special Master’s
Report and Recommendation and wholly adopts them as ité own.

Therefore, IT IS ORDERED that the above-captioned water right be decreed as set forth
in the attached Partial Decree Pursuant to LR.C.P. 54 (b).

DATED (Q// ZMMJA /. : 72”7 :

JORN M.IMELANSON
Presiding’Judge
Snake River Basin Adjudication

ORDER OF PARTIAL DECREE Page 1



IN THE DISTRICT CQURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN_FALLS

 OSTRICT Co0R 5
. OURT-gRppa~™
PARTIAL DECREE PURSUANT TO ) Fifth Judiciat i > 1BA
I.R.C.P. 54(b) FOR /r““:;;;”6/0f7$v Udnnal[hSt”Ct h‘w—*‘7

Water Right 73-12038 l
{
i

In Re SRBA

Case No. 38576

|
[
{
|

NAME AND ADDRESS: DAVID A LAATZ
NATALIE M LAATZ
704 5 WENONAH AV
OAX PARK, IL 60304

SOURCE: BIG CREEK TRIBUTARY: PAHSIMEROI RIVER

QUANTITY: 3.20 CFs

PRIORITY DATE: 05/10/1911

POINT OF DIVERSION: T13IN R24E 821 SESENE Within Custer County

PURPOSE AND

PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
Irrigation 04-01 TO 10-31 - 3.20 cCrs

PLACE OF USE: Irrigation . Within Custer County
T13N R24E 820 NENE 16.0 SENE 40.0

521 NWNW @a.s SHNW 32.0
96.5 Acres Total

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THLS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
HECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURYT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINNL UNIFIED DECREE. T.C. SECTION 42-1412(6) .

RULE 54 (b) CERTIFICATE

With respect to the issues determined by the above judgment or oxder, it is hereby CERTIFIED, in accordance
with Rule 54 (b), I.R.C.P., that the court has determined that there 1s no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as provided by the Idaho Appellate Rules.

J M. Melanson

residing Judge of the
SEEE River Basin Adjudication

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P, 54 (b) PAGE 1
Water Right 73-12038 File Number: 002186 . Jul-01-2009



IN THE DISTRICT COURT OF THE FI

STATE OF IDAHO,

In Re SRBA

Case No. 39578

I certify that a true and corr
54 (b)

PURSUANT TO I.R.C.P.
on August 06, 2009,
to the following:

DIRECTOR OF IDWR
PO BOX 83720
'BOISE, ID 83720-0098

DAVID A LAATY
NATALIE M LAATZ
Represented by:
JAMES P. SPECK
SPECK & AANESTAD
120 EAST AVENUE

PO BOX 987
KETCHUM, ID 83340
Phone: 208-726-4421

CERTIFICATE OF MAILING

[PV

2009 AUG 06 PM 02:00
DISTRICT COURT - SRBA
TWIN FALLS CO., IDAHO
FILED '

FTH JUDICIAL DISTRICT OF THE

IN AND FOR THE COUNTY OF TWIN FALLS

CERTIFICATE OF MAILING

Water Right (s):

CERTIFICATE OF MAILING

JULIE MURPHY
Chief Deputy

73-12038

ect copy of the PARTIAI, DECREE
for WATER RIGHT 73-12038

with sufficient first-class postage prepaid

was mailed

Clerk

PAGE 1
08/06/09



In RE SRBA — Case No. 39576
(Subcase No. 73-12037 — Sullivan)

EXHIBIT 10



State of Idaho
DEPARTMENT OF WATER RESOURCES

322 East Front Street » P.O.Box 83720« Boise, Ydaho 83720-0098
j Phone: (208) 287-4800 » Fax: (208) 287-6700 « Web Site: www.idwr.idaho.gov

C. L. “BUTCH” OTTER
Governor

GARY SPACKMAN
Interim Director

March 10, 2010

CURT R THOMSEN
PO BOX 600
CHALLIS ID 83226

RE: Snake Riyer Basin Adjudication (SRBA) Subcase 73-12037
Your Client(s): Robert and Dawn Sullivan, Garney and Victoria Hall

Dear Mr. Thomsen,

I'am responding to your letter dated lanuary 14, 2010. Thank you for getting me that information for
review so quickly. |apologize that it has taken me so long to get back to you.

I'have reviewed the information you submitted and feel that there is enough evidence to support that
additional acreage was historically irrigated under this water right. "

e

For your review, | am enclosing a DRAFT revised recommendation along with a map outlining the
proposed amended place of use.

Inyour January 14, 2010 letter, you asked if I could explain why the Department can only support a
diversion rate of 4.6 cfs. In short, the additional 1.8 cfs claimed above the 4.6 cfs that was
recommended, is claimed to be from a decreed right 73-24 described in Maelzer v. Smith adjudicated in
1921. This water right was not decreed to your client’s property and IDWR does not have evidence
showing it was transferred from the decreed place of use to your clients ground. For your convenience |
have enclosed a letter dated December 6, 2006, where Donald Shaff addresses this issue with Mr.
Sullivan. Perhaps that letter will help explain the Departments stance.

Please look over the information enclosed. If your clients agree with the revised recommendation, we

can circulate settlement documents for signature. As always, please feel free to contact me with any
questions.

Sincerely, =

Craig L. Saxton

Water Right Supervisor
Adjudication Bureau
craig.saxton@idwr.idaho.gov

Wi/

Enclosure(s)




In RE SRBA — Case No. 39576
(Subcase No. 73-12037 — Sullivan)

EXHIBIT 11



RECEIVED

JU ‘ DISTRICT CCURT - 6RBA
Lot 2010 Fiith Judicia} Distrist
_ DEPARTMENT OF County of Twin Falls - State of idalio ;
WATER RESOURCES . v
JUN 30 2010 /
By N A
//) ek

, Dkeuller
IN THE DISTRICT COURT OF THE FIFTH JUDICIAT DISTRICT GF THE 7

STATE OFIDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) ORDER OF PARTIAL DECREE
‘ )
Case No. 39576 ) Subcase No. 73-12037
) (Sullivan & Hall)
)

On May 25, 2010, a Special Master’s Report and Reconunendation was filed for the
above-captioned water right. No Challenges were filed to the Special Master’s Report and
Recommendation and the time for filing Challenges has now expired.

Pursuant to LR.C.P. 53(e)(2) and SRBA Administrative Order 1 , section 131, this Court
has reviewed the Findings of Fact and Conclusions of Law contained in the Special Master’s
Report and Recommendation and wholly adopts them as its own.

Therefore, IT IS ORDERED that the above-captioned water ri ght be decreed as set forth
in the attached Partial Decree Pursuant to LR.C.P. 54 (b).

DA'fED /QW hy, ,“9)01, A4
L/

ERICY]. WILDMAN
Presiding Judge
Snake River Basin Adjudication

I/

ORDER OF PARTIAL DECREE Page |



' PURBOSE AND
_PERIOD OF USE:

" PLACE OF USE:

In Re SRBA -

POINT OF DIVERSION:

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE  COUNTY OF TWIN FALLS

Case No, 39576

S E——

NAME AND  ADDRESS: DAWN ¥ SULLIVAN
s R *  ROBERT P SULLIVAN
“BO BOX 205
SWAN VALLEY, ID
K . . GARNEY B HALL
’ : © . VICTORIA F HALL®
1855 OAK WY

'.ley R24E 821

PURPOSE OF USE
Irrigation
Irrigation
T13N R24E 5189
520

268.0

f

83449

_Acres Total

FARTIAL DECREE PURSUANT TO.

I.R.C.E. 54(b) FOR

Fi

" Water Right 73-12037.

D(ST{“V‘T EE0

ith Jud rmi

iStH )

County of Tmn R ch S ate of id’]'m

JUN 3 8 2010

‘l‘ﬂ‘:“ ;7~ £$y<f

ARROYO GRANDE, CA 93420
SQURCE: (BIG‘CRﬁEk'»:TRIBﬁ?ARY: ﬁ%nsx&énqx RIG#R
:QUANfITY:::> Ta.g0 cps ‘ ‘ B
PRIORITY pAT;:f ,105/10/1911

.~ SESENE Within Custer County

 QUANTITY
4,60 CFS

" PERIOD OF USE.
. 7.04-01 TO 10-31

- SWNE 40.0

SENE 40.0 .
NUSE 33.0 o
NWNE 15.0 SWNE 38.0
NENW 22.0 ° SHNW 40.0
SENW o

40.0

* OTHER .PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER "‘RIGHT:

" THIS PARTTAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
WECESERRY FOR THE DEFINITION QOF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF 'THE WATER RIGHTS AS MAY BE ULTIMATELY
" DETERMINED BY THE COURT AT A POINT IN TIME NO LATER, THAN THE

ENTRY OF A FINAL UNIFIED DECREE.

With respect to the issues determined by the above judgment or ordexr, it is hereby CERTIFIED,

I.C:. SECTION 42-1412 (6} .

RULE 54 (b) CERTIFICATE

Within Custer County

in accordance

with Rule 54 (b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a

final judgment and that the court has and does hereby direct that the above judgment or o
judgment upon which execution may issue and an appeal may be taken as provided

SRBA PARTIAL bECREE PvRSUANT TGO I.R.C.P.
Water Right 73-12037 File Number:

54 (b)
00116

er shall be a final
Appellate Rules.

Eric J. dman
Presiding Judge of the

. Snake River Basin Adjudication’

PAGE 1
May-26-2010




V,lfDIRECTOR OF:. IDWR
7 ."PO BOX 83720 s e
V'BOISE 1D 83720 0098 Lo

7. CERTIFICATE OF.MATLING

.ﬁito Lhe follOW1ng

"DAWN M SULLIVAN

"' "ROBERT P. & DAWN' M SULLIVAN
* ROBERT: P SULLIVAN"

.Represented by

“ . CURT R' THOMSEN "

* THOMSEN : STEPHENS LAW OFFICES
 .PO BOX 600 P
" CHALLIS, - 83404 L i
phone:f208~879—5655_1,-.:~

. GARNEY B HALL ,

VICTORIA F HALLf
1955 OBK WY

" ARROYO GRANDE, CA.’ 934200

- Phone: ‘805-489-6983 .,

. Ta SRR
K ‘ ST

IN THE DISTRICTﬁCOURT F THE FIFTH JUDICIAL DISTRICT OF*THE‘
STATE: OF.IDAHO IN AND FOR THE COUNTY OF TWIN EALLS'”~

CERTIFICATD OF MAILiNG

R certlfy(thatia’true“and correct copy of the PARTIAL DECREE
iPURSUANT LTOLT . R C P Sé(b) for WATER RIGHT 73 -12037:. was malled "
on 'June= 30 2010 w1th suff1c¢enL flrst class postage prepald

.1';2010 JUN 30 PM oz 00.
~DISTRICT. COURT --.SRBA
i UTWIN® FALLS' co IDAHO
‘::PILED o

gL L PAGE 1 el
JULIE MURPHY*"' .j*06/30/10 jj;
Chlef Deputy Clerk S




In RE SRBA — Case No. 39576
(Subcase No. 73-12037 — Sullivan)

EXHIBIT 12



FILED sizpzs
Michael D. Allen (ISB No. 7727) ' \ JUNG 6 201 M

Sanderson Law Office
P.O. Box 159 Jolynn Drage, Clark District
Afton, WY 83110 Court Blaine County, Idaho
(307) 885-1776

Fax (307) 885-1961

Attorney for Plaintiffs Robert P. Sullivan,
Dawn M. Sullivan, Garney B. Hall, and
Victoria F. Hall

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF BLAINE

ROBERT P. and DAWN M. SULLIVAN, )
husband and wife, and GARNEY B.and )
VICTORIA F. HALL, husband and wife. )

) Case No. CV-2010-889
Plaintiffs, )
)

Vs. ) FIRST AMENDED COMPLAINT

)
ROBERT P. DREYER. )
' )
)
Defendant. )
)

COME NOW, Plaintiffs, Robert P. Sullivan, Dawn M. Sullivan, Garney B. Hall and
Victoria . Hall, by and through their attorney, Michael D. Allen, and pursuant to Rule 15(a) of
the Idaho Rules of Civil Procedure, hereby files its First Amended Complaint in the above matter
without Jeave of the Court, no responsive pleading having yet been filed.

Plaintiffs complain and for causes of action allege:

Robert P. Sullivan, et al v. Robert P. Dreyer
Civil Action No. CV-2010-889
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GENERAL ALLEGATIONS

1. Defendant, Robert P. Dreyer, is to the best of Plaintiffs’ knowledge, an individual

residing in Blaine County, Idaho and within the jurisdiction of this Court, and was served with a

summons and copy of the original complaint in this proceeding on March 21, 2011.

2. In 2003 Plaintiffs began negotiations with Dreyer for the purchase of certain real

property (the Property) owned by Dreyer. A material consideration in the negotiations was the
existence of 320 inches of water rights appurtenant to the Property. 320 inches is the equivalent
0f 6.4 CF'S (Cubic Feet per Second) of water.

3. Dreyer entered a contract and executed a Warranty Deed conveying the Property,
along with water rights consisting of “320 inches with a priority date of 5/10/1911, No. A37-
10014” to the Plaintiffs on September 16, 2003. A copy of the Warranty Deed is attached hereto
as Bxhibit A. Dreyer was paid in full the agreed contract amount of $220,000.00 for the sale of
the Property and water rights.

4. As part of the proceedings of the General Adjudication Of Rights To The Use Of
Water From The Snake River Basin Water System, the initial Notice Of Claim To A Water Right
Acquired Under State Law dated March 17, 2005, submitted by the Plaintiffs provided that the
quantity of water appropriated for use by the Plaintiffs on the property purchased {rom Dreyer
was 0.4 CFS.

5. On August 31, 2006, the Idaho Department of Water Resources (IDWR) made a

Preliminary Recommendation of Water Rights Acquired Under State Law, as pertaining to water

right number 73-12037 on the Property the Plaintiffs purchased from Dreyer. IDWR’s
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Preliminary Recommendation stated the Property had only 4.6 CFS (equivalent to 230 inches) of

waler rights for the total Property.

0. The Plaintiffs timely objected to IDWR’s recommendation of August 31, 2006,

maintaining they had purchased water rights from Dreyer pursuant to water right No. A37-10014

providing for 320 inches (6.4 CFS) on the Property as stated in the Warranty Deed from Dreyer.

7. On December 6, 2006, IDWR. sent Plaintiff Robert Sullivan a letter in which

Donald Shaff, IDWR’s Adjudication Bureau Chief, explained to Robert that he could only find

evidence of 4.6 CFS of water rights appurtenant to the Property.
8. IDWR sent Plaintiffs a letter on January 26, 2007, notifying them that it had

recommended {o the Snake River Basin Adjudication (SRBA) that 4.6 CFS be decreed to water
right 73-12037 appurtenant to the property ihe Plaintiffs purchased from Dreyer. The Plaintiffs
timely objected to IDWR’s January 26, 2007 reconmumendation.

9. On April 5, 2007, Plaintiff Robert Sullivan forwarded to Dreyer IDWR’s
preliminary determination of the Property’s appurtenant water rights. Sullivan asked Dreyer to
correct the problem.

10.  The District Court administering the SRBA sent a letfer to the Plaintiffs on
November 30, 2007, stating that water right number 37-10014 is owned by Larry and Kathrine
Whittaker pursuant to a November 27, 2000 Partial Decree. The Whittakers, not the Plaintiffs or
Dreyer before them, are the owners of the water right specified in the Warranty Deed conveying
the Property to the Plaintiffs.

1. After subsequent SRBA proceedings, Curt R. Thomsen, acting as Plaintiffs’

altorney, wrote Dreyer on September 30, 2009, to inform him that seemingly only 230 inches
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(4.6 CFS) of water were transferred to the Plaintiffs, and that Dreyer may have retained 90 (1.8

CFS) inches in his name on property still in his possession. Thomsen requested that Dreyer take

the necessary steps to convey the remaining 90 inches to Plaintiffs.

12. Dreyer did not and has not attempled to transfer any water rights that remained in

his possession following the initial sale of the Property to ensure the Plaintiffs have 320 inches of

walter.
13. Following subsequent SRBA proceedings, on May 9, 2010, the Plaintiffs, with
IDWR’s concurrence, filed a Standard Form 5 stipulation to a walter rights decree of 4.6 CFS

over 268 acres of the Property the Plaintiffs purchased from the Dreyer under water right mumber
73-12037.

14, On May 25, 2010, a Special Master’s Report and Reconmmendation was filed for

waler right number 73-12037 appurtenant to the Property, recommending it be decreed at 4.6
CI'S over 268 total acres.

15. An Order of Partial Decree for water right number 73-12037, adopting the Special
Master’s Recommendation, was entered on June 30, 2010.

FIRST CAUSE OF ACTION: MISTAKE OF FACT

16. Plaintiffs reallege and incorporate paragraphs 1 through 15 as though the same
were set forth here in full.

17. When Plaintiffs and Dreyer executed the Warranty Deed conveying the Property,
both parties believed 320 inches of water ri ghts ran appurtenant to the Property under water right

number 37-10014 or that Dreyer owned this water right and had the ability to transfer such.
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18. The quantity of water rights transferred with the property was a material and

fundamental element of the contract, which the Plaintiffs relied on whep agreeing to the purchase

price.

19. Plaintiffs discovered on November 30, 2007, that water right 37-10014 belonged

to Larry and Kathrine Whittaker and not to Dreyer or the Plaintiffs. According IDWR’s

determinations, the water rights running appurtenant to the Property are designated as number

73-12037.

20.  The SRBA issued a partial decree, adjudicating water right number 73-12037 at

4.6 CT'S (230 inclies) over 268 acres of the Property on June 30, 2010,

21. Asaresult of the parties’ mutual mistake of facts as to the quantity of water rights

appurtenant to the Property and ownership of the waler rights stated in the Warranty Deed from
Dreyer, the contract for the purchase of the Property should be reformed to reflect a reduced

purchase price.

22. Plaintiffs paid Dreyer the full contract amount as agreed for the Property and 320
inches (6.4 CFS) of waler rights. The Property’s value with only 4.6 CFS (230 inches) is
reduced in an amount in excess of $10,000 to be proven a trial.

SIECOND CAUSE OF ACTION: RESTITUTION / UNJUST ENRICHMENT

23. Plaintiffs reallege and incorporate paragraphs 1 through 22 as though the same
were set {orth here in full. -

24, Plaintiffs paid Dreyer the agreed contract amount in {ull for the Property and

water rights based on the mutual mistake that 320 inches (6.4 CIS) of waler rights were
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conveyed with the Property. Only 4.6 CFS (230 inches) have been conveyed, and, therefore, 1.8

CES (90 inches) less then that agreed to by the parties was conveyed to the Plaintiffs

25. Dreyer has been mistakenly overpayed by approximately $48,000.00 and

Plaintiffs are entitled to restitution from Dreyer. The value of the water rights was not separately

stated from the land value in the purchase agreement between Dreyer and the Plaintiffs and

therefore Plaintiffs base this restitution amount on the anlicipated rental value of 1.8 CFS of
waler over a 5 year period if leased through the Water Supply Bank managed by the Idaho Water
Resource Board. Assuming the current default rental rate of $14 per acre-foot, after subtracting
administrative  fees, the annual rental value would be approximately  $9,600.00 and
approximately $48,000.00 over a five (5) year period.

WHEREFORE, Plaintiffs pray this Court for J udgment as follows:

1.

The parties’ conlract pertaining to the sale and purchase of the Property and

appurtenant water rights be modified to reflect the value of the Property with only 4.6 CFS (230

inches);
2. That Dreyer make restitution to the Plaintiffs in the amount $48,000.00;
3. Reasonable attorney fees be paid to Plaintiffs pursuant to Idaho Code §§ 12-120

and 12-121;
4. A reasonable attorney’s fee in the sum of $2,500.00 if a default judgment is
enlered against defehdants, but otherwise to be set by the Court, and;

5. For such other and further relief as the Court deems just and equitable.
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TRD
DATED this day of June, 2011.

Michael D. Allen (ISB No. 7727)
Sanderson Law Office

P.O.Box 159

Afton, WY 83110

(307) 885-1776

Fax (307) 885-1961

Attorney for Plaintiffs Robert P. Sullivan,
Dawn M. Sullivan, Garney B. Hall, and
Vicioria F. Hall

CERTIFICATE OF SERVICE

I hereby certify that on thisjw day of June, 2011, a true and complete copy of the
foregoing document was delivered to the following by U.S. mail, postage prepaid:

James P. Speck, Esq.

Speck & Aanestad, a Professional Corporation
P.O. Box 987

Ketchum, Idaho 83340

%4@

Tracy Iauhev/ Legal Assistant
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ROBERT P. DREYER, an unmarrled man
Return to W

GRANTOR(s), do(es) hereby GRANT, BARGAIN, SELL and CONVFY unto

ROBERT P. SULLIVAN and DAWN M. SULLIVAN, husband and wife and
GARNEY B. HALL and VICTORIA F, HALL, husband and wife

GRANTEE(s) whose address is: 5537 E. Morada Lane, Slockton, CA 95212

4

the following described real properly in Cusler Gounly and Lemhi County ldéhq to wit:

SEE EXHIBIT “A” ATTACHED HERETO AND MADE A PART HEREOF

TJOGETHER WITH THE FOLLOWING DESCRIBED WATER RIGHTS:

320 Inches with a priority date of 5/10/1911, No. A37-10014

Subject To: Taxes, easements established or of record, restrictions and encumbrances of record, righta

reserved In federal palents, state or rallroad deeds, building or use restrictions, building and zoning
regulations and ordinances of any governmental unit.

TO HAVE AND TO HOLD said premises, with their appurtenances unto the said Grantee and to the Grantee's

heirs and assigns forever. And the sait Grantor does hereby covenant fo and with the said Grantee, that the
Grantor is the owner in fee simple of sald premises; that they are free from all encumbrances except as
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On this% L day of September in the year 2003, before me, the undersigned, personally appeared ROBERT P,
DREYER known or identified to me io be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that she/he/lhey executed the same.
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Notary Public
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\ ~thel M. Peck, Clerk o0
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LEGAL DESCRIPTION
EXITIBIT *A°

TOWNSHIP 13 N., RANGE 24 I£., B.M., CUSTER COUNTY, IDAHO.
SECTION 19: ALL OF TIIE S1/2NE1/4; ALL OF THE NW1/48E1/4
SECTION 20: ALL OF THE SW1/4NIE1/4 AND THE S1/2NW1/4 AND
ALSO ALL OF THAT PART OF THE NE1/MNW1/4 AND THE NW1/4NT.1/4
LYING SOUTH OF BIG CRERIS.
TOWNSHIP 13 N., RANGE 24 I, B.M., LEMHI COUNT&;’, IDAMO.
SECTION 20: ALL OF THAT PART OF THE NEI/ANWI1/4 LYING AND
BEING ON THE NORTI AND EAST SIDE OF BIG CREEIGAND ALSO, ALL

OF THAT PART O THE NW1/ANE1/4 LYING AND BEING ON THE NORTII
AND EAST SIDE OF BIG CREFEIS.



