SISTRICT COURT - SRBA | Q
Fifth Judicial District L
County of Twin Falis - State of Idaho | \
MOORE SMITH BUXTON & TURCKE, CHTD. SEp -4 2012 \/ \ \ /)
950 West Bannock Street, Suite 520 . "\ 0
Boise, ID 83702 By — O\ 01
Telephone: 208-331-1800 . 7)
Facsimile: 208-331-1202 Depyty Clerk \

BRUCE M. SMITH, ISB #3425
bms(@msbtlaw.com

Attorney for J. R. ALLEN/ALLEN RANCH LLP
IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)

)

) Subcase No: 65-23481

)

) AFFIDAVIT OF J.R. ALLEN IN
In Re Snake River Basin Adjudication ) SUPPORT OF MOTION TO FILE
Case No. 39576 ) LATE CLAIM

)

)

)

)

)

)
STATE OF IDAHO )

) ss.

County of Ada )

COMES NOW, J. R. ALLEN and declares as follows:

1. My name is J.R. Allen. I am over the age of 18 and I make the following statement
based on my own personal knowledge.
2. [ am the general partner in Allen Ranch LLP. Through the partnership, I own a

ranch in Valley County, Idaho, near Lake Cascade. The ranch is primarily a cattle ranch on which
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my father and grandfather and I have historically run cattle and now lease grazing rights to other
ranchers for grazing.

3. My father and my grandfather ran the ranch before me. The family ownership dates
to about 1913 when the land was homesteaded.

4. Allen Ranch has water right 65-3111X which was decreed in the Snake River Basin
Adjudication for 2.7 cfs for irrigation of 83 acres during‘the period 4/15-10/15. The Snake River
Basin Adjudication decreed right came from a claim filed in the Payette adjudication. The Payette
Claim came from rights established under the 1930 Allen v Withers decree. 1 believe my
grandfather helped file the Payette claim. Attached as Exhibit 1 is a copy of the Payette claim from
Idaho Department of Water Resources records.

5. The Payette Adjudication claim did not include livestock as a use because, as I
understand, livestock use was not required in the Payette adjudication. However livestock watering |
has always been a use on the ranch since my family started it.

6. The ranch has an upper area on the north end of the ranch that we call the Home
Place. There is a ridge between the northern part of the ranch and the southern part.

7. The ranch has always been irrigated since it was homesteaded. As far back as I can
remember, the northern part of the ranch, the Home Place, was irrigated from what was known as
Little Rock Creek. The southern part of the ranch was irrigated from Rock Creek. Because Rock
Creek has greater flows, my grandfather and his friends constructed a diversion and ditch to convey
water from Rock Creek to Little Rock Creek. This has always been referred to as the Upper
Diversion.

8. The reason water is conveyed in Little Rock Creek through the Upper Diversion is
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because physically water from Rock Creek cannot be conveyed to the Home Place from lower
reaches of Rock Creek because that would require water to run uphill. The Upper Diversion has
been in place since at least 1915 — 1920.

9. In the 1950°s, my father sold off some of the ranch and conveyed a portion of the
water right to the purchasers.

10. The sold off part of the ranch was subdivided into lots and sold to individual
homeowners. In the past few years some of the homeowners have begun to complain about the
watering of the livestock and the diversion of water from Rock Creek to Little Rock Creek for
irrigation of the Home Place.

11.  The watering of livestock and conveyance of water from Rock Creek to Little Rock
Creek through the Upper Diversion to irrigate the Home Place has been ongoing and continuous
since long before any lots were sold or houses built.

12.  Attached as Exhibit 2 is a Court Decree from 1931 that dealt with a dispute that
came out of the 1930 Allen v. Withers Decree. This Decree in paragraph 2 references the Upper
Diversion as being in existence in 1931. Exhibit 3 is a map from the same case showing the Upper
Diversion ditch that conveys water from Rock Creek to Little Rock Creek.

13.  Because of the complaints from some of the homeowners about the diversion and
use of water, the Idaho Department of Water Resources began looking at the records regarding 65-
3111X as well as 65-3111A, which was a split from the original right. Water right 65-3111A is held
by the homeowners association for the area that was sold off. The Idaho Department of Water
Resources review showed the points of diversion for both rights were incorrect in the Snake River

Basin Adjudication records.
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14. The Idaho Department of Water Resources has directed that while the points of
diversion for those two rights are corrected, that sufficient water be left in Rock Creek to satisfy 65-
3111A. This amount is .05 cfs. There is sufficient flow in Rock Creek to allow the late claim as
well as fulfill the .05 cfs for 65-3111A. If there is insufficient flow, I have agreed to allow that
amount to continue down Rock Creek so that the homeowner’s association right is met. The late
claim only involves an additional .14 cfs for livestock. Because the ranch was a homestead,

watering of livestock occurred year round. That can still occur today

15. The late claim does not seek increased diversion rate, increased areas or an earlier
priority date.
16. However the actual historical use of water on the ranch is also different from the

period of use as decreed in 65-3111X. Irrigation, depending on any given year, starts as early as
March 15 and continues after October 15, sometimes to as late as November 30. [ irrigate as early
and late as possible in order to get the best pasture and grazing conditions I can. This is the actual
historical use for as far back as I can remember and is the basis for the late claim.

17. Sandra Chess and Jim Bunce, two homeowners, have objected to my motion to file
a late claim. | had my attorney check Idaho Department of Water Resources water right records and
both Ms. Chess and Mr. Bunce have groundwater rights. Neither has a water right in Rock Creek or
Little Rock Creek. Their main objections appear to be based on their preference for the aesthetics
of water in Rock Creek and their objection to my watering of livestock. I believe both Ms. Chess
and Mr. Bunce both bought their lots and/or built their homes after the use of water by the ranch
had been in existence since at least the 1920’s. Since they have groundwater rights, not rights in

rock Creek or Little Rock Creek I do not understand how they can be injured by allowing my late
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claim to be filed. Even if the late claim were recommended and decreed, they would not be injured.
Their water rights from the Idaho Department of Water Resources records are attached as Exhibit 4.

18.  Attached as Exhibit 5 is a letter from Dave Tuthill at Department of Water
Resources explaining that livestock rights were not included in the Payette adjudication.

19. Attached as Exhibits 5 and 6 are letters from Pat Healey and Clayton Simpson,
people who have worked on the irrigation ditches on the ranch over many years. These letters
describe maintenance work done on the Upper Diversion that conveys water from Rock Creek to
Little Rock Creek to irrigate the Home Place.

Further your affiant sayeth not.

DATED this 4th day of September, 2012.

J. R/Xllen

SUBSCRIBED AND SWORN to before me this 4th day of September, 2012.

NOTARY PUBLIC FOR IDAHO
Residing at: Boise, Idaho
My Commission Expires: \Wene /9 205
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CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing AFFIDAVIT OF J. R. Allen .
was this __ day of September, 2012 served upon the following individuals and in the
corresponding manner: |

Idaho Department of Water Resources US Mail
Western Region x__ Hand Delivered
2735 Airport Way Faxed
Boise, Idaho 83705-5082 Emailed
US Mail
Sandra M. Chess x __ Hand Delivered
1200 Lizaso Ave Faxed
Boise, Idaho 83709 Emailed
x  US Mail
James T. (Jim) Bunce Hand Delivered
PO Box 890 Faxed
Cascade, Idaho 83611-0890 Emailed
Allen Ranch, LLP US Mail
C/O J.R. Allen X Hand Delivered
2624 S. Inglenook P1 Faxed
Meridian, ID 83642 Emailed

)<

Brugé M. Smith
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MARY R, ALLY )
D. K, ALLzd )
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ve- ) DE33ES
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We No WITHERG )
BAW LITALLS )
Dafyndants)

FINDINGS ond SOUCLLIBICHY

of
CLAATLE LR of DLOLAAATION

Re: DISTRIBUIGON ARD Wik OF WATIR

BHHHE PN DLLRY (r b BRENT P LB BRE

The complaiut of Defendent VITIULS in tho clove crtitled action with ref-
orence to the disiriluvion on¢ uso of reater :nder the docreo: After ox-
anination on the ground and fron the tostiimony of the pladatiff ~nd the
defendant in tho shouve entiiled setion, togetler with that of other par-
ties having knowlodge of tho fectz, this dopariment has arrivod at the
following findings-of~lect end conclusions as to the rirhts, duties, and

cbligntiona of the rospective portics, to-wit:

1. That the Otato Commissionor of Hoclumation of the Liete
of Idalko is tho public official having jurisdiction over
the distribution and diversion of the water upder and

pursuant to the terms of tho decree herain;
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Thot inaamueh as at the prescit tive Llero are only
about 40 inebos of weter La iOCK SRS at Flaintliff
ALLRGY s upper diversion, wxaoreas as had a prior de-
creo for 160 inehss, Defendaut %WITHELS hae mo right
nor istesrest in or 0 thus neturel £low o NUCH CRUEK
at this time;

chat LISILE RCCE CREIX 1s not & trivutary of AUCK CRIZK
ond that Defendant WITHERS bLes a pricr right under the
desres to divert and use ell of tis water ¢f LITILE
FUCK CREEX up to the emount of his decres, lo-wit: 0
miner's inches;
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such diversion would not damoge onother approprietor;
That in this instance the .divcrslon of weter froa the
specilic trect of land to whieh it wuas decrecd to
Pleintiff ALLRM for uso upen other lind would be &
damare to Defondent VITRERS for the reason that in
rozuler course end Lncldent t5 the irrigetion of

such land sald WITHERS now receives tho benefit of

the usc of the retura flow, secpage, ead percolstivg
weters from the irrigation of the land to which it

was doereed, of which uso he would be deprived by

puch change of placo of use;
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nA change of plrco of wsa ol the cater will not b
penitted whore tu do eo would rlasage enothes ap-
sropriator,t dsll ~vi~  JBleciiisd {22 ldeho BEG)

8, 'That one WISLEY FARTLLY, who uos atbmaptod to Glvert, and
in fuet hed m:'l:“'.ully dlvertod, woter {ron LITILE RCK CRETK
to lirigete what fs ymen uo the WURTIHGTON lands, voe not,
nor was nise prodecessor-in-interent. @ party to the =bovo

N entliled uotlon, and the records of thin ofilce do not dio-
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iion hs i liebla to prasocuticn for unlesful diversion
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thie time thio dupmriment deosires to ¢e2ll njeoin) attantion to the fol=

loning provisiors ol the decrce:

':IV'.
oreto, thelr agente, sarvants, en-
11 persons acting in their behalf,
] _or on belelf of either of them, be porpatually enjoined Lrom
in any maoner dnterforing vith the rirhie of tho other par-
k tiep hereto to the uee of suid weters, and in any woaner in-
g . terfering with the éiiches, canale, latoruls, or other means
of diversion or distribution of gald waters;

That each of the pertiss b
ployeos, 8UCCESEOIS,. end ©
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Thot tbe partiocs to whom riginis urs haroln allotted and tnelr
pucogssore=in-interost shull, at their osn cost und eapense,
instell and maiatoin sultuble nud erficiont hesapatos, col=
trolling woiks, und measuRing coviee6 L duelr rosgective
points of diverusion from tho siroors Irom which waler in di-
vertod by tims, and ull vobesd Loroln allotted und decreod
shul) be meusured ut suld points of diversion; suid works
and dovives shall Lo built, iusialled aud wainwalined in ag-
coxduaec with plans und speciiications 0 Ve approved Ly tleo
ofHcird caarged by law wiih ive duly vi cupervising tuv dis-
tributlon o. wutes} oll guch deviges wimil be of such douign
eg to accurutoly 1easwss «ho wator diverteuj all sued Leads
gates, coutiol Workt, LenEuLLg devicus Ll guugen uhsll, ot
all times, bo sudjeet to 1uspec tion by ey purty bereto and
by the public officiels or watermnslors having jurisdiction
over tho dlstridbution and alversion oy the waters, ond nu
dan or oiuer vbstyuction 1o tie notwrsl flow of eitbur ol

the streams ivom vhich water in tuken shull be rainiuined so
ce tu divert watler ircm <ho clburmuel cheruoi except ilrough
ditohos, capals or othey worke provived with puch headgntes,
control vorks, end meapuring devices; cach of the mriios
perctu io heveby perpotuslly onjuined rrum viverting from

the chapnel of elther of geio Btroans uny water to any ddtch, .
concult oy other devite uut proviGed with such hesogutes,
oonsrul waike ord messuring devices.”

Under end purcusal to the terns and conditious of the decree and of

Boction H0L7, Idebe Complict Swulules, ub waontee by Chapter 19

{Seunto Liill Xo. 21), Seerion laws ol 1527, &ll purtios-ip-iniercst
are horeby edvissd and potified to provide suitable healgpties, col-
t1vl worke, nuuturing coviees, snd guges; teiling in vhich, ection
will bo %eken by thiu departucat puruuuut to Lhe veris of ths above

seoiion ol tho luw.

pated, this 25th Cuy of Hay, 1031
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Commius‘ioner of Becl@gxtion

To: D. K. ALLEN
ge: W. N, WITUELS
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Water Right Report

IDAHO DEPARTMENT OF WATER RESOURCES

Water Right Report

9/2/2012

WATER RIGHT NO. 65-17056

[ Owner Type | Name and Address
Current Owner [[LAWRENCE J CHESS

Current Owner [[SANDRA M CHESS
1200 LIZASO AVE
BOISE, ID 83709
208-850-8933

Original Owner||JANE RONCHETTI
Original Owner||W J RONCHETTI
2309 TERRACE
CALDWELL, ID 83605
||(208)459-3513

Priority Date: 10/19/1982

Basis: Decreed

Status: Active
Source Tributary
GROUND WATE

.Beneﬁcial Use|From| To

DOMESTIC [|1/01

|Total Diversion

12/31}j0.02 CFS
0.02 CFS

Location of Point(s) of Diversion:

[GROUND WATER

[NWSE|

Sec. 03

Township 13N|[Range 03E

VALLEY County|

http://www.idwr.idaho.gov/apps/ExtSearch/RightReportAJ.asp?BasinNumber=65& SequenceNumb....

Page 1 of 2
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Water Right Report Page 2 of 2

Place(s) of use:

Place of Use Legal Description. DOMESTIC VALLEY County

i 5l

Conditions of Approval:

T_m_ct"Acres

Acresum

t|| Tract ||Acres||Lot Tract
NWSE]|

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOT EXCEED 13,000 GALLONS
PER DAY.

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT IS NOT A
DETERMINATION OF HISTORICAL BENEFICIAL USE.

PARCEL NO. RP 000990010050A

Dates:

Licensed Date:

Decreed Date: 11/20/1998

Enlargement Use Priority Date:

Enlargement Statute Priority Date:

Water Supply Bank Enrollment Date Accepted:
Water Supply Bank Enrollment Date Removed:
Application Received Date:

Protest Deadline Date:

Number of Protests: 0

Other Information:

State or Federal: S

Owner Name Connector: AND
Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Civil Case Number:

0Old Case Number:

Decree Plantiff:

Decree Defendant:

Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:

Mitigation Plan: False
l Close ’

http://www.idwr.idaho.gov/apps/ExtSearch/RightReportAJ.asp?BasinNumber=65& SequenceNumb... 9/2/2012



Water Right Report

IDAHO DEPARTMENT OF WATER RESOURCES
Water Right Report

9/2/2012

WATER RIGHT NO. 65-17976

Owner Type | Name and Address I
Current Owner||ISABEL A BUNCE

Current Ownerj)JAMES T BUNCE
2306 GRANDEE ST
BOISE, ID 83704
(208)375-8882

Priority Date: 05/31/1983
Basis: Decreed

Status: Active
| Source Tributary|
GROUND WATER||

.Beneﬁcial Use|([From| To |IDiversion Rate|Volum

DOMESTIC |1/01 [[12/31}j0.04 CFS

Total Diversion| 0.04 CFS

Location of Point(s) of Diversion:

[GROUND WATER][SWNE]Sec. 03][Township 13N

Range 03E

VALLEY County

Place(s) of use:

Place of Use Legal Description: DOMESTIC VALLEY County

Page 1 of 2
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Water Right Report Page 2 of 2

Township|Range|lSection| Lot|| Tract [|Acres ILot Tract“Acres| Lot|Tract||Acres/|LotliTract cres|
3N Jo3E |3 SWNE |

Conditions of Approval:

"1 ] 13|[THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOT EXCEED 13,000 GALLONS
' PER DAY.
11 THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT IS NOT A

DETERMINATION OF HISTORICAL BENEFICIAL USE.

PARCEL NO. RP000050020560A PROPERTY ALSO KNOWN AS LOT 56, ALLENS 4TH
SUBDIVISION #2.

Dates:

Licensed Date:

Decreed Date: 11/27/1998

Enlargement Use Priority Date:

Enlargement Statute Priority Date:

Water Supply Bank Enrollment Date Accepted:
Water Supply Bank Enrollment Date Removed:
Application Received Date:

Protest Deadline Date:

Number of Protests: 0

Other Information:

State or Federal: S

Owner Name Connector: OR
Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Civil Case Number:

Old Case Number:

Decree Plantiff:

Decree Defendant:

Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:

Mitigation Plan: False

hitp://www.idwr.idaho.gov/apps/ExtSearch/RightReportAJ.asp? BasinNumber=65& SequenceNumb... 9/2/2012
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-009¢
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE

May 4, 2001 Governor

KARL J. DREHER
Director

Dear Basin 65 water user.

This letter is to inform you that you may be eligible to file a stockwater claim with the Idahg
Department of Water Resources (IDWR) in connection with the Snake River Basin Adjudication
(SRBA) IDWR is sending this letter to water users in Basin 65 who might have relied upon the non-
irrigation season stockwater provision in the Payette Adjudication. This provision states:

“When stockwater is not a specifically mentioned use for a right that includes
irrigation, a reasonable flow is implied and included for the watering of livestock during
the non-irrigation season.”

In another basin, the Idaho Supreme Court struck down general provisions that contained
similar language The non-irrigation season stockwater language quoted above was not included in the
General Provisions for Basin 65 because of the Idaho Supreme Court’s ruling.

IDWR recognizes that in reliance on the non-irrigation season stockwater language in the
Payette Adjudication, water users might not have filed stockwater claims in the SRBA to cover the
non-irrigation season period. Individuals who historically watered livestock during the non-irrigation -
season without a separate stockwater claim might desire to file a new stockwater claim with IDWR

To be eligible for a new non-irrigation season stockwarer claim:

I You must have actually and historically watered livestock during the non-irrigation
season without a separate stockwater right.

2 You must have filed a surface water irrigation claim in both the Payette
Adjudication and the SRBA

3 You must not have filed a stockwater claim with the surface weter irrigation claim

If you meet these three requirements, you may file a Notice of Claim form for stockwater with
IDWR  To have a timely filing you must file this claim with IDWR by May 25, 2001. IDWR will
waive filing fees for these stockwater claims if filed before this deadline Failure to file your claim in a
timely manner may prevent you from claiming it in the future Notice of Claim forms are available on
IDWR’s website at www.idwr.state id.us/info/water/srba/forms.htm or from any IDWR office.
Claimants can call IDWR, Western Region at (208) 334-2190 to make an appointment if they need
assistance filling out a Notice of Claim form.

,, Sincerely,

fa‘n«’r&u

David R. Tuthill, Jr., P_E!
Adjudication Bureau Chief
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