IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE QOF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A43-10013
Date Received: 2/28/1989
Receipt No: 5006400
Received By: oC C

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: ELBERT L. DURFEE 208-824-5566
Address: P.O BOX 187
ALMO, ID 83312
OR
Name : E. BRUCE DURFEE 208-824-5566
Address: P.O BOX 187
ALMO, 1ID 83312
2. Date of Priority: APR 01, 1951
3. Source: STYNES CREEK Trib. to: ALMO CREEK

4, Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
15s 24E 16 SW NW NW CASSIA

5. Description of diverting works:
OPEN DITCH

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
IRRIGATION 04,01 11,01 1.000
7. Total Quantity Appropriated is:
1.000 Cc.F.S. (and/or) A.F.A.
8. Total consumptive use is 200.0 Acre Feet Per Annum.

9. Non-irrigation uses:
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10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
158 24E 16 NW SE IRR 40.0
SW SE IRR 40.0
Section Acres 80.0
Total Acres 80.0

11. Place of use in counties: CASSIA
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
ALMO WATER CO.

14. Remarks:
PORTIONS OF THIS WATER IS FROM WASTE WATER FROM STYNES CREEK
USER'S.

15. Basis of Claim: BENEFICIAL USE
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16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake Rivel
Basin Adjudication." (b.) I/We do do not wish to receive and paj
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): fgwu ﬁ% Date: -/ffcé 2?/72

Date:

State of Idaho )

) SS.
County of 77 (Wan QQQQ )

Subscribed and sworn (or affirmed) before me this Qﬁz{gL day

B e oo

Seal —

Residing at | yr— ;Da_QO:,
My Commission Expires lQLA» 7 so2/
7

A43-10013 Page 3 Date: 02/28/89

MICROFILMED
MAR 0 4 1993



STATE: OF IDAHO

IDAHO DEPARTMENT OF HEALTHAND WELEARE

;));-_/‘ &' COOPERAT!VE CENTERFOR HEALTH STATISTICS
) CERTIFICATE OF DEATH
DATE FILED: NOVEMBER 13, 1995 STATE FILE NUMBER: 95-06803

DECEDENT: ELBERT LORENZO DURFEE

DATE OF DEATH: NOV. 06, 1995 PLACE OF DEATH: ALMO, IDAHO

DATE OF BIRTH: FEB. 12, 1906 PLACE OF BIRTH: IDAHO

AGE: 89 YEARS SEX: MALE VETERAN? NQ

MARITAL STATUS: MARRIED SPOUSE (MAIDEN): GRACE AFTON ROOKER

SOCIAL SECURITY NUMBER: SRR RESIDENCE: ALMO, IDAHO

FATHER: LORENZO DURFEE

FATHERS BIRTHPLACE: UTAH

MOTHER (MAIDEN): ANNA ABBY BRUESCH
MOTHERS BIRTHPLACE: NEW MEXICO

MORTUARY: PAYNE MORTUARY BURLEY, IDAHO
MORTICIAN: JOSEPH W. LARSEN DISPOSITION: BURIAL
CERTIFYING CORONER: PAUL B. YOUNG AUTOPSY: NO
1. CAUSE or DEATH, UNDERLYING CAUSE LAST: INTERVAL
METASTATIC CANCER OF THE COLON 5 MONTHS

2. OTHER CONDITIONS CONTRIBUTING TO DEATH BUT UNRELATED TO ABOVE CAUSES:
NONE LISTED
MANNER OF DEATH: NATURAL

Wy W
By 1

I certity ihat ihis s a irug ana correct reoroduction or aostract of an official
“acerd tled with *he IDAHO “COPEAATIVE CENTER FOR HEALTH STATISTICS.

NOVEMBER 14, 1995

- S ‘%ﬂ(/%m
Gl 2 DATE ISSUED- ~ : 4

i TIANE SCSAITH
. State Regisirar
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STATE OF IDAHO y
IDAHO DEPARTMENT OF WATER RESO 2
NOTICE OF CHANGE OF WATER RIGHT OWNE

oyt

Please print or type. Attach pages with additional information. Instructions are on the back of this page.
Incomplete forms will be returned.

Water Right No(s).:

@ _A Y3 0355 A43 )00/ Auz 02550
,44/3—00/9’?} —00337, 02 05%F | ~o2200, o2/~ cn o)

The following REQUIRED information must be submitted with this form:

A. A copy of the most recent DEED, TITLE POLICY, CONTRACT OF SALE or other legal document indicating your
ownership of the property and water rights or claims in question, WITH ATTACHED LEGAL DESCRIPTION.

AND
B. PLAT OF PROPERTY or SURVEY MAP showing the location of the place of use of the water right(s) or claims(s).
(These are usually attached to your deed or on file with the county.)

OR

C. If your water right or adjudication claim is for ten or more acres of irrigation, you must submit a USDA Farm Service
Agency AERIAL PHOTO with lrTigated acres outlined and point(s) of diversion clearly marked. The AERIAL PHOTO
should be submitted in place of the PLAT OF PROPERTY or SURVEY MAP.

Name and Address of Former ElbherT L D wife<c
Owner/Claimant .
Alus T, 833 /2
New Cwner/Claimant(s) f @ race. or _ Sear R. D u C ‘Ft(
Name Connector (Check one): [land, []or, { ] and/or .
New Mailing Address Po RBax /&7 o Pa BC,’X )
City, State and ZIP Code A s T $23/2
New Telephone Number R8) _R24~SSCE BRL¥=SS 3¢

Date you acquired the property

claim(s) need to be split between owners, If necessary, attach additional pages. If a water right or adjudication claim is
being split and you are not sure how to identify your portion of the original right or claim, please contact the nearest IDWR
office for assistance.

Number of acres you irrigate with this water right Number and type of stock

Diversion rate in CFS Number of homes you acquired _ Other uses

P

Signature of New Owner(s) Z é/ﬁﬁ/,{ o g)ég/,g(,
or Claimant(s)

Corporations or other Organizations must submit a list of directors and/or officers demonstrating authority to sign form.

For Snake River Basin Adjudication Claims: Please attach a Notice of Appearance completed by your attorney, if you wish
TDWR to correspond with him or her for all matters refated to vour claims.

L S 2 P RELT NP S e e



—

. _d4te of Ildaho

DEPARTMENT OF WATER RESOURCES

Southern Region, 222 shoshone St. East, Twin Falls, Idaho 83301 (208) 736-3033

CECIL D. ANDRUS December 5, 1991 R. KEITH HIGGINSON

Governor Director

A43-10013

ELERERT L. DURFEE

E. EBRUCE DURFEE

F.0 ROX 187

ALMO In 83312

RE: Evidence of Priority *RESPONSE DEADLINE#*
FEBRUARY 3, 1992
RERRRAARARRRA AR khd

Dear Claimant:

The Notice(s) of Claim identified with the number shown above your
name on the mailing label has been filed in the Snake River Basin
Adjudication (SRBA). The Notice(s) indicate your water usage is based
on "Beneficial Use" or a "Statutory Claim". Water rights of this type
are established by the historical use of water, dating back to when
water was first used for the purpose claimed. The date of first use,
known as the priority date, has not been confirmed by a License,
Decree or Permit. The Department will soon conduct reviews &/or field
exams for the claims in your area. Since the priority date of a
beneficial use water right can not be confirmed by field examination,
proof must be provided supporting the priority date you have claimed.

The Department will not recommend the Notice(s) be decreed by the
court as claimed if no evidence of a priority date is submitted.

Please find enclosed a computer printout of your Notice(s) and the
pamphlet entitled "Evidence of Priority". The pamphlet describes the
types of evidence required and suggests which documents will fulfill
this requirement. I direct your attention to the two sections
entitled "what Kind of Evidence is Required" and "Some Examples of
Documents Which May Be Evidence of the Priority Date".

Please submit the required evidence supporting the priority date(s) by
February 3, 1992, referencing all documents with the corresponding
Notice number(s). If you have any questions not covered by this
letter or the enclosed pamphlet, please contact this office.
Respectfully submitted,

Allen Merritt, P.E.

Water Rights Supervisor

Enclosures
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AFFIDAVIT

STATE OF IDAHO )
COUNTY OF CASSIA )

Elbert L. Durfee, being first duly sworn, deposes and
says: that he was a resident of Almo, County of Cassia, State or
Idaho, during the years from February 12, 1906 to the date of this
affidavit. I hereby testify that I began using the water from

Stines creek on the West Half Southeast Quarter (W 1/2 /4) in
Section Sixteen (16), Township fifteen (15) South, Ran wenty-
four (24) East of the Boise Meridian, +he first of Apri 5&// and

have used it each spring up to the present date on the same land in
the amount of one cubic foot per second.

E/MLENVZ}L L. 04@1&/

Elbert L. Durfee

SUBSCRIBED AND SWORN to before me this ;Z day of
Ld2elcttyg , 19 22

AL

MICROFILMED
MAR 0 4 1993



05/09/2001
NOTICE OF ERROR
REPLY
Please type or print clearly, fill out this form completely and mail.

Return this reply form to IDWR by the deadline date printed below if you want IDWR to change your
recommendation or you want to let IDWR know that you agree with its recommendation.

YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS: June 15, 2001
Water right number: 43-10013

E BRUCE DURFEE

PO BOX 187

ALMO ID 83312

Telephone Number: (208)824-5566

1. Describe the portion of the proposed recommendation with which you disagree (e.g.
priority date, period of use, source):

2 Describe the changes you wish to make in the proposed recommendation:
3. Give a brief explanation as to why you disagree with these portions:

é I AGREE with this proposed recommendation: no changes need be made.

DATE: CP - ﬁ’ = OF SIGNATURE Z ,é/&//ﬁa 6&-1/4,
Please print your name: £ /\_} yeacte Z_)Qf&’-/;?—f

IDWR Regional Office, 1341 Fillmore St, Suite 200, Twin Falls, ID 83301, 2087363033

57



11/17/2000
IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 43-10013
NAME AND ADDRESS: E BRUCE DURFEE
PO BOX 187

ALMO, ID 83312

SOURCE: STINES CREEK TRIBUTARY: ALMO CREEK

QUANTITY: 0.5 CFs

PRIORITY DATE: 04/30/1970

POINT OF DIVERSION: T15S R24E S16 SENENW Within CASSIA County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE BERIOD OF USE QUANTITY
IRRIGATION 04-01 10-31 0.50 CFs
PLACE OF USE:
IRRIGATION Within CASSIA C
T15S R24E S16 NWSE 40 T15S R24E Sl6 SWSE 40

80 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE
EFFICIENT ADMINISTRATION OF THE WATER RIGHTS AS MAY BE
ULTIMATELY DETERMINED BY THE COURT AT A POINT IN TIME NO LATER
THAN THE ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6),
IDAHO CODE.

THIS RIGHT IS SUBJECT TO REGULATION BY THE WATERMASTER OF
WATER DISTRICT 43D.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use

USE OF THIS RIGHT IS COMBINED WITH WATER FROM ALMO WATER
COMPANY .

Water Right 43-10013 t



Idah’' Department of Water Res .rces

RECOMMENDED PLACE OF USE
. TWP 158, RNG 24E, SEC 16
RIGHT: 43-10013 Data entry on July 3, 2000

®  RECOMMENDED POINT OF DIVERSION

RECOMMENDED PLACE OF USE A
D SECTION LINES GIS PLACE OF USE PRESENTATION
1987/1988 NAPP AERIAL PHOTOGRAPHY

E QUARTER/QUARTER LINES DATA ENTRY BY VIKIE HANCOCK




RECOMMENDATION NOTES

From: Vikie Hancock 11/17/00
Regarding: Claim 43-10013

There is some controversy about the claimant’s right to the use of Stines Creek.
It is apparent that the conveyance works that [ documented can also be used to
convey the water of Almo Creek onto this property. It should be noted that this
property is within the claimed boundary of Almo Water Company, however it
was not included in the original late-1800 decrees or the 1918 license, but only
the statutory claim filed in 1983. The diversion works that I observed were
clearly set up to intercept any water flowing in Stines Creek at the time of my
visit.

Stines creek was dry at the time of the field exam in August. The capacity of
the ditch that conveyed water across the top of the 80 acre POU was estimated
to be not more than .5 cfs. It had not been cleaned in some time (see photos in
file). I am adjusting my recommended diversion rate to .5 cfs.

This right cannot be recommended with the claimed priority date of 1951. A
court decision in 1970, Almo Water Company - v - Ivan Darrington, clearly
listed all the users of Stines Creek at that time, and claimant’s predecessor was
not among them. See file for copy of decree.

Due to the separate administration of this creek and the adjustment of priority
date and diversion rate proposed by my recommendation, I believe that this
claim can be recommended. See file for injury analysis.



May 25, 2000

10:30 am
Almo School, Almo Idaho

MEETING WITH MEMBERS OF ALMO WATER COMPANY

Members in attendance: David May, Bud Ward, Ted Tracy, William Tracy, Larry
Henson, Brent Jones, Gary Jones, Ivan Darrington, Bruce Durfee, Cordell
Sheridan, and AWC President Doug Ward. I exchanged pleasantries with Neil
Durfee and watermaster Curtis Durfee outside the building, but neither
attended the meeting.

The meeting was called to order by Doug Ward and [ was introduced. I had
previously met all but David May and Bud Ward in the course of investigating
individual water right claims in the Adjudication.

I began with a brief history of the Almo Water Company, as I had come to
understand it from my research. I passed around copies of the Almo Creek
portion of the Jobe Adams Decree, the 1918 license and 1983 statutory claim
and showed my copy of the Deed signed by the original founders of AWC
conveying their individual water rights to the company.

I presented an overlay showing the original decreed acres, the acres licensed
under a 1918 priority date and the acres claimed by statutory claim in 1983. 1
explained that the priority date on the stat claim - 1918 — was not reasonable
since those acres were not included in the Jobe Adams. I said that the priority
date of the water represented by the stat claim would necessarily have to be
sometime after 1928, and I explained the lack of substantiation of either acres
or diversion rate on a statutory claim. There was no further discussion in
regard to providing proof of priority. It was noted that if 1” per acre were
allowed, the total cfs claimed in the adjudication would actually allow for more
acres irrigated within the boundary of the company. Some members then
pointed out areas on the GIS layout presentation that they felt could be
included in the irrigated acres. There were also areas marked irrigated that
some present agreed were not irrigated and should be deleted. I encouraged
anyone who felt he saw errors in the boundary or areas marked as irrigated to
point them out, and made notes on the GIS layout accordingly.

The first specific issue discussed was the claim filed by Curt Durfee on decree
number 43-00374. AWC also filed on this claim. Those present said that it had
always been known that -00374 was a duplicate of decree -00387, and that
only the number of shares represented by -00387 had ever been delivered to
the property. I said that if it was a duplicate, then only -00387 was valid and



that no one should get the diversion rate represented by ~00374. Those present
agreed.

The next issue discussed was in regard to the springs that Curt Durfee filed a
claim upon (A43-10076). Some of those in AWC feel that the springs are
tributary to Almo Creek and so belong to Almo Water Company per the
language in the original deed dated in 1907. It was stated that, as long as the
water from the springs flooded through Durfee’s fields and into Almo Creek it
had at least been available to users in the company, but when he started
pumping out of the pond, there was some objection to that. We discussed the
fact that one of the springs was right next to Almo Creek and that it’s not
known if the springs even existed prior to the extensive irrigation, or if they did
why they weren’t mentioned in any of the decrees. It was noted that none of the
decrees were consistent about what they included and what they left out. I told
those at the meeting that if I recommended Curt’s claims to the springs, they
could file an objection in the SRBA court and present evidence to the judge that
the claims weren’t valid because of the deed, or for any other reason. I pointed
out that there were adjudication filings on other springs within the AWC
boundaries.

There were some questions about the stat claim by Bruce Durfee on Stines
Creek (43-10013). Iread aloud the section in the 1970 AWC vs Darrington
decision that stated that there were no other users on Stines Creek except the
parties named in the lawsuit. Since Bruce Durfee’s father was not listed as a
user in 1970, I questioned the 1951 priority date he claimed. Bruce stated that
they were users in 1970 and fielded some questions from those present about
the ditch used. It became apparent that the ditch used could also convey water
from Almo Creek and at one time had, but Durfee said that he didn’t use his
Almo water on the marginal lands up there at all anymore. The members
dropped the subject at this point, and so did I.

I brought up the Matthews license 43-02586 claimed in the adjudication by the
Conservation Fund, and gave Doug Ward a copy of the agreement that was
entered into by Matthews as a result of the AWC protest to their license. 1
mentioned that this agreement also discusses the Belnap decree 43-00373,
which also seemed to be a duplicate right. Doug indicated that he would look
into ownership of the license, and asked me to send a copy of the 1907 AWC
Deed, also.

After the meeting I met with Ted Tracy to discuss the J.E. Tracy claims and also
with Brent Jones.

Vikie Hancock
Sr. Water Resource Agent
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" which cause was entitled Almo Water Company, an Idaho corporation, William
W. Bruesch and Virginia Bruesch, husband and wife, Zenith Taylor and
Colleen Taylor, husband and wife, Neil Durfee, abachelor, Ivan Darrington

- and Barbara Darrington, husband and wife,” and Arthur Taylor, plaintiffs, vs.

Higginson, State Reclamation Engineer, Glen Jones and Doris Jones, husband

' and wife, Arley Cahoon and Edna Cahoon, husband and wife, defendants, and

4

Jonorable Sherman J. Bellwood, Judge of the above-entitled District Court,

¥

' sitting at Burley, Cassia County, Idaho, within said district, the plaintiffs

Company, et al, duly filed ‘their complaint in equity in the above-entitied Court,

[BackE - L “EQ
- UL 7 g

Depart; e sy 44

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTHICT Ol" Tsf
STATE OF IDAHO, IN AND FOR TIII COUNfY OF CASSTA |
% %k % '

ALLMO WATER COMPANY, an Idaho )

corporatiox_l, et al, ) ) Civil No. 8968
‘ 2 Plaintiffs, 2 1
vs. ; D ECREE
IVAN DARRINGTON, Watermaster of ;
Water District 8-E, et al, )
Defendants. 3

ok ok % % % %k

* WHEREAS, On the 8th day of July, 1969, the plaintiffs, Almo Water

Ivan Darrington, as WaterMaster of Water District 8-E, Owen Jones,

Richard Jones and Norma Jones, husband and wife, Louis Fames, R. Keith

‘
"WHEREAS, Thereafter due ind regular service of the summons was
made upon all parties mentioned in said complaint by personal service thereon

as shown by the records and file in said action, ang

WHEREAS, The ahove entitled cause came on for hearing before the

being represented by A. H. Neilson, John Coleman, and Robert C. Paine and
the defendants being represented by Lawrence H. Duffin, except that defendant
R. Keith Higginson, was represented by William D. Collins, Assistant

Attorney General who did not appear at said trlal The evidence in said

cause was duly subnutted and a transcript of the oral evidence was taken and

the exhibits offered by the various parties were duly transmitted to the Court
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for consideration, and the Court having taken said cause under advisement,
and being fully advised in the premises, did on the 18th day of March, 1970,
file its decision in writing directling the entry of a decree in accordance with
the views expressed therein.
NOw, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED:
I. o

arc the owners

2
3
4
5
6 .
o &y 0010 William W. and Virginia Bruesch, husband and wife,
8 of all of the waters of Sythe Creek for the irrigation of the following described
9

lands in Cassia County, Idaho: A Gratham Creek (3ec 7/s/69)
10 S1/2 -NR 1/4, NW 1/4 - NE 1/4, NW 1/4 - NW 1/4 of
Section 20; E 1/2 - NW1/4, wi/2 - NE 1/4, SE 1/4,
11 NE 1/4, and N 1/2 -SE 1/4 of Section 20; N 1/2 - SwW 1/4,
_ NW 1/4 -SE 1/4 of Section 21; all in Township 15 South,
c 19 Range 24, E., B.M,
‘13 _ I,
14 William W, and Virginia Bruesch, husband apd wife, Zenith and
15 Colleen Taylor, husband and wife, Arthur Taylor, Ivan and Barbara _
" *6 Darrington, husband and wife, and Neil Durfee are the owners of all of the
f 17 waters of Stine Creek for the irrigation of the following described lands in

18 Cassia County, Idaho:

A3 Ofeid William w, & Virginia Bruesch: Nw 1/4 - NE 1/4, S1/2-NE1/4, N1/2-SE1/4/

20 and SE1/4-SE1/4 of Section 18, all in Township 15 South, Range 24 E.B. M.

‘voo CF7452 Zenith & Colleen Taylor; NW1/4-SE1/4, SE1/4-SE1/4 of Section 17; N1/2 -
29 NE1/4 of Section 21; N1/2-NW 1/4 of Section 21; NE1/4-NE1/4 of Section 20;
all in Township 15 South, Range 24 E, B, M.

23
W3 05}#3 Arthur Taylor; Ivan & Barbara Darrington: W1/2-w1/2 and NE1/4-SW1/4 of
= ; :
25 || | Section 17, all in Township 15 South, Range 24 E. B, M,

, P&ﬁ, T Neil Durfee: S1/2-NE1/4 of Section 21, Township 15 South, Range 24 E, B, M,
~ iR ] 4 — Zuriee; 5,
of °

27 | e IIT. ,
) . & ! ! ’i
o8 |l o S The waters of Stine and Sythe Creeks are not tributary to Almo
1V g ;  Creek or any other stream and the defendant watermaster of Water District

' 3 ||  8-E, and the defendant State Reclamation Enginecr, ar

¢ to be enjoined from

& 81 interferlng with the flow of Sythe and Stine Creeks and from measuring the

" a9 Same, ¢

s
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- 1]
[ - y
.lJ;
1 A IV.
> 2 QW Defendant Louis Eames is the owner of 1.6 cubic
3 ||[feet per second (80'inches) of the waters of Almo Creek, to:
4 ||be diverted from North Almo Creek, for the irrigation of the
5 ||SW 1/4 of the NW 1/4 of Section 13; SW 1/4 NE 1/4, SE 1/4 NE
,; 6 ||1/4, SE 1/4 NW 1/4, of Section 14 all in To&hship 15 South,
3 i
7 |[Range 24 East, Boise Meridian, in Cassia County, Idaho, with
y 8 ||the right to have the same supplemented to the extent of 1.6
, P |lcubic feet per second (80 inches) to be diverted from Edwards
10 ||Creek for the same lands, this right being supplementary and
11 [jnot additional. Priority date is March 17, 1879.
12 . V.
\\
13 The water master of‘District 8~E shall fill said Louis
14 |[Cames water right from the North Fork of Almo Creek through
15 |jhis diversion therefrom, subject, however, to any water-
1l |[exchange agreements made between the said Louis Lames and
17 |lothers., : :
18 Dated this 29th day of April, 1970.
r %\/WL 9@(0
£bvv/ ,4K—IL2L14/
20 Judge, Blstrlct Court,
21 .
i
22
51021
23 .
' tave ~t ldaha 1oy wf Tava
o + . o Navenvy sertde that thie cmadramoant was hiadl tnr rarard of ten raed ot
" Q'\ 2‘* ;l' 4 lﬂmﬂl at 3,"__ molag aact | 4 B oined
\‘ ‘.- 25 T AL ke e ﬁ M. this a2 day of AD. 1970 in my offica ena
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E DISTRICI COURT OF THE FIFTH JUDICIAL UISTRICT

- IN
_,A{Z\ OF THE STATE OF IDAHO, IN AND FOR B
-\ SASSIA.... COUNTY. -
. 2 \ CIVIL 110. 8965

ALMO WA'TER COMPANY, an Idaho
corporation, ct al.,

DECISION
Plaintiffs,
\vs.

IVAN DARRINGTON, Water Master of '
Water District B8-E, ct al.,

Defendants. /i

This matter came on for trial before the court without a jury
on March 3rd, 1970. The trial concluded the following day. Plaintiffs
were represcnted by A, H. Nielson, John Colecman, and Robert C. ﬁainc.
Defendants werc represented by Lawrence li, Duffin, except that defendant
R. Keith lligyinson, who did‘QPt appear at trial, was represented by
William D. Collins, assistant attorney general, who did not appear at
trial. If counsel desire, the fo}lowing may be treéted as findings of“.
fact and conclusicns of law,

In Cassia County, Idaho, Almo Creeck runs south-southeast, Edwards
Creck runs south-southcast, Stines Creck runs ecast-southeast, and Sythe
(Scythe) Creek runs east-southeast, all in Township 15 Soﬁth, Range 24
East, Boise Meridian, and elsewhere. Edwards Creek lies east of Almo
Creek., Stines and Sythe Creeks lie west of Almo Creek. In'1879, at a
point near the center of the north boundary of Section 9, Almo Creek
was caused to divide by_a man-made channel which runs between Almo
Creck and Ldwards Creek. This man-made channcl:is variously referred
to as "North Almo," "North Fork of Almo,” and tﬂc "Taylor ditch;" anl
what was the main Almo.channel below this diversion is commonly referred
to as "South Almo" and "South Fork of Almo."

Water rights on Almo Creek were first adjudicated in this court
|

: prior to February 29, 1892. [See Kirk et al. v. Bartholcmew et al., '

.+ 3 Idaho 367, 29 Pac. 40.])

Another adjudication was commenced May 20,,;1922; it was entitled

Albion-Idaho Land Company vs. Jobe Adams ct al. in U.S. District Court

r. at Boise, Idaho. A decree, commonly referred to as the “"Jobe Adams
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Decree," was signed on October 18, 1928, and filed October 23, 1928,
as Deccree No. 992.‘ This decrece was affirm;d Ly the Circuit Court of
Appecals of the Ninth Circuit on October 21, 1930 (39 F. 2d 37]. Motion
to amend the decrece was filed October 5, 1943, but it failed (58 F.Supp.
579); however, this motion had noth}ng to do with any rights involved
in the case at hand, and is included for:pistorical reference purposes
only.

The Jobe Adams decree adjudicated the following water right, amoag
othoru; fnulun Bdwards 1679 Mar. 17 1.6 s.f. To be diverted from
North Almo Creek" for the irrigation of SW 1/4-NW 1/4 of Scction 13, and
SE 1/4-NW 1/4, S 1/2-NE 1/4 of Section 14, all in Township 15 South,
Range 24 E., B.M. Also decreed was a supplemental (not additional) right
to 1.6 s.f. from Edwards Creck for the same lands.

In 1935 tﬁe defendant, Louis Eames, became and now is theée successor
in interest of llelen Edwards. ™

The Jobe Adams decree adjudicated the following water right, among
others: "William Jones Mary Ann Jones 1840 Apr. 1 7 s.f. To be
diverted from Edwards Creek" for the irrigation of El/2-Sw 1/4, SW 1/~
: sW 1/4 of Section 13; W 1/2-SE 1/4, W 1/2-8NE 1/4, W 1/2 of Section 24;

NE 1/4-NE 1/4, S 1/2-NE 1/4, SE 1/4-SE 1/4 of Section 23; all in Town-
ship 15 South, Range 24 E., B.M,
The defendants, Richard, Norma and Owen Jones are the successors in
interecst of William and Mary Ann:Joncs. They have additional water, 1880
priority, 'rom North Almo Creck. ' ‘

The defendants, Glen and Doris Jones, Arley and Edna Cahoon, have
water rights in North Almo Creek which have a priority inferior to that
of defendant Louis Eames. Thelplaintiff, Almo Water Company, an Idahc
.corporaﬁion, has numerous water rights, 1879 and subsequent, in Almo
Creek and its tribuparies, including the North Fork of Almo Creek.

The crcckslheretofore mentioned now are, and for many years have beern
Iin Water District 8-E. Annually a watermaster is clected for Uiutriét
8-E to perform those duties prescrlbcd by statute, including the delnv—

B
eries of water to users in accordance w1th their priorities and adjual-

‘cated righ=ts.




North Almo (or North Fork o.. Taylor Ditch) is an artificial crc(k,
constructed by man. At the division of the main Almo Creck a deovice
ﬁas been constructed which will permit the watermaster to permit the
main Almo to flow in its natural channel (South Almo}, or the water-

master may divert the flow down the Nortﬁ Fork. This diversion may

be accomplished at will, subject to availgbility of wa£cr. The North
Fork will not tranqu;t water to the lands of Louis,@ames without a

" diversion point on the Nor;h Fork. Defendant Lames has a ditch from

the bank of the North Fork to his lands but it would require sowme re-
construction or "cleaning" for lack of use. Additionally o cut would

be required in” the bank and a device constructed to divert the water.

If Defepdant LEames took his water this way he would be unable to irrigate
all the lanaus ﬁc'prcscntly irrigates.

Plaintiff, Almo Water Csmpgny, has constructed some ditches or
"canals" for the purpose of utilizing the waters of the main Almo. One
such canal takes off from the main Almo in Scction 4 and runs southerly
between sections 9 and 10, 16 and 15, and then cuts sSouthcastoerly across
..section 22, Somewhere in the southwest corner of scction 10 this canal
'branches off easterly to ﬁdwards Creek, above the Lames mreasuring device
in Edwards Creek.

Water is turned in and out of the North Fork to satisfy certain of
the rights of the defendants Jones, and when the water drops to th print
where there is not sufficient to fill these rights, then the Hortﬁ Tor k
is closed, dry, to fill prior rights on the Almo Creck. When the Horth

Forklis opened to the waters of Almo Creek, the followinyg rights flow:

Ida Cahoon ’ 60 inches : 1880
llelen Edwards . ' 80 inches oo 1879
Jegse Jones ; 60 inches 1880
William Jones ‘ 350 inches 1880. \

~——

oY Lkes
550 inches
During thig time there also io sufficient water in Ldwards Creek to
satisfy the lelen Edwards right of 80 inches, 1U79 priority, and Louis
i

Eames draws his,water.from Edwards Creek.

Since 1935.when Louis Eames succeeded to the llelen Edwards right,
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defendant Lames has received his 80 inches of 1079 water from the Jonos'
7 s.f. (350 inches) of 1880 Edwards Crcek water, and Jones' have received
e Eames' 80 inches of 1879 Almo Creek water as demonstrated in the pre-
ceding paragraph. [There was an exception in 1969 when the 80 inches
,of Eames' 1879 water was diverted to thecicanal above menticned and trans;
ported to Edwards Creek and there delivered to the Lames property. The
watermaster opecrated in this manner on orders from lhe State Reclamation
Engineer, a defendant in this action.] Richard Jones and Louis Lames,
since 1935, have understood and agreed upon the exchange above referred
to. During all that time Eames has actually taken his water from Edwards
Creek, by cxch;nge with Jones, except for 1969 when the water was brought
to Edwards Creek by the Aimo Water Company canal.

Edwards Creck is not connected to Almo Creek except by the company

AN

canal above referred to which flows from Almo Creeck into Ldwards Creck.

bDefendant Louis Eames owns 1=]1/2 shares in Almo VWater Company a1 d
by virtue thereof is entitled to and uses some company water.

Water District 8-E has been in existence since prior to 1940 and
has had a watermaster every year. The watermaster controls the diversions
and deliveries of waters from Almo Creek (including rorth and South Forks)
and Edwards Creek. When Almo Creek falls below 200 inches the watermaster
ceases to function and the usérs rotate the use of the strecam. Vhen
Edwards Crecek falls belowABO inches thq watermaster diverts availablg
water from Almo Creek into Edwards Creek to bring it Qp to 80 inches.

The waters of Almo Creek, Edwards Creek, Stine aﬁd Sythe Crecks are
necessary for the irrigation of| hay grasses and gasture, and for the
watering of livestock,

RL: Stine & Sythe Crecks

For more than 60 years William W. Druesch and Virginia DBruesch,

il [}

husband and'wife,:and their predecessors in interest, have used all of
the waters of Sythe Creek for the irrigation of the following described
lands in Cassia.County, Idahb: S 1/2-NE 1/4, NN'L/4-NE 1/4, BW 1/4%8W 1/4

of Section 20; E 1/2-NW 1/4, W 1/2-NE 1/4, SE 1/4, NE 1/4, and ¥ 1/2-SZ 1/.

of Section 20; N 1/2-5W 1/4, NW 1/4-SE 1/4 of Section 21; all in Township




15 South, Range 24, E., B. M,

The Jobe Adams decree inferentially, if not specifically, adjudicates
Sythe Creck to be a tributary of Almo Creek. The fact of the matter is
that Sythe Crcck never rcachesn Almo Creck; it is used up, and has been
for said period of years. The ugsers of Sythe Creck have used the same
openly, notoriousiy and by claim of right, and still do. ‘The Jobe Adams
decree also adjudicaéed; on Sythe Creek, the followiﬁg water right:

"Geo. 5. Graham, Apr. 30, 1881, 1.5 s.f." as a part of the water rights

of the Almo Water Company. The Almo Water Company never has asserted

any claim to any of the waters of Sythe Creek. The Watermaster of Distric:
g-1 has nover exercisced any control, nor attempted to exercise any control,
over the waters of Sythe Creek. The waters of Sythe Creek have never

been measured nor included within the computations of water rights of

Almo wéter Company Oxr any othef'user.

For more than 60 years William W. Bruesch and Virginia Bruesch,
husband and wife, and their predecessors in interest, Zennith Taylor
and Colleen Taylor, husband and wife, and their predecessors in interest,
Arthur Taylor, Ivan Darrington and Barbara pDarrington, husband and wife,
and their predecessors in interest, and Neil Durfee and his proeaccessors
in interest, rave used all of the waters of Stine Creek for the irrigation

of the following described lands in Cassia County, Idaho: ’

William W. + Virginia Bruesch: NW 1/4-NC 1/4, S 1/2-NE 1/4, N 1/2-~SE 1/4,
and SE 1/4-SE 1/4 of Section 18, all in Township 1% South, Range 24 E.B.H.
Zennith & Collecen Taylor: NW 1/4-SE 1/4, SE 1/4-SE 1/4 of Section.l7;

1

N 1/2-N& 1/4 of Section 21y N 1/2—Nw 1/4 of Scctinn 21; HE 1/4-NE 1/4 of

Section 20; all in Township 15 South, Range 24 E.B.M.

Arthur Taylor; Ivan & Darbara Darrington: W 1/2-W 1/2 and NE 1/4-SW 1/4

of Section 17, all in Township 15 South, Range 24 E.B.M.
. i
Neil Durfee: S 1/2-NE 1/4 of Section 21, Township 15 South, Range 24 'E.B.2.
The Jobe Adams decree inferentially, if not specifically, adjudicates

,S;ine Creek to be a tributary of Almo Crecck. Th?.fact of the matter is

that Stine Creck ncvef reaches Almo Creeck; it is used up, and has becn'

‘for said period of years. The users of Stine Creek have used the same .
Lo . . N S




openly, notoriously and by claim of right, and still do. No other user
in the Almo Creck system has ever asserted any claim to any of the waters
of Stine Crecek. The Watermaster of District 8-E has never cxercised

any control, nor attempted to exercise any control, over the waters of
Stine Creck. The waters of Stine Creek have never been measured nof
included within the computations of watef rights in the Almo Creek

system,

The above named users of all of the waters of Stine Creek have their
own mecthods of diversion and distribution which is not apparent to thc
Court.

The users of Stine and Sythe Creeks many years ago were issued
diluted shares in the Almo Water Company. The users of Stine and Sythe
Creeks have never participated in the business of Almo Water Company,
and have never been assessed\for any purposes of the Almo Water Company,
except that they have financially participated in some of the litigation
in which the Almo Water Company has been involved. Uor do the users
of Stine and Sythe Creeks participate in the clection of waternasters
for District B-E or the payments for his services. There is no evidence
that the predecessor-users of Stine and Sythe Creeks were parties’ to the
Ilitigation which produced the Jobe Adams decree, with the exception of
Geo. D. Gr:ham, heretofore mentioned. ‘

CONCLUSIONS

1. Louis Eames is the owner of 1.6 cubic feet per sccond (éo inches;
of the waters of Almo Creek, to he diverted from North Almo Creck, for the
irrigation of SW 1/4-HW 1/4 of Section 13; SW l/A-NE 1/4, SE l/4-&ill/4,
SE 1/4-NW 1/4, of Section 14; all in Township 15 South, Range 24 E,, B.lM.,
.1n Cassia County, Idaho, with the right to have the same supplemented to
;the extent of 1. 6 cubic feet per second (80 inches) to be diverted from

Y

Edwards Creek for the same lands, this rlght being supplementary and,not

additional. Priority date is March 17, 1879.

2. The Watermaster of District 8-E should deliver Louis Eames'

water through a North Almo Creek diversion facility furnished by Louis

Eames, subject, however, to any water~exchange agreements made by the

s

Isaid Louis Eames and others.




3. William W. and Virginia Bruesch, husband and wife, are the
owners of all the waters of Sythe Creek for the irrigatioﬁ of the larnds
described at the bottom of page 4 and top of page 5 hercof, in Cassia
County, Idaho.

4, William W. and Virginia Bruesch, husband and wife, Zennith
and Collecen Taylor, husband and wife, Arthur Taylorw,Ivan.and Barbara
Darrington, husband and wife, and Neil Durfee are the ovners of all of
the waters of Stine Creek for the irrigation of their respective lands
described on page 5 hereof, in Cassia County, Idaho.

5. The defendant Watermaster of Water District 8-1, and the
defendant State Reclamation LEnyineer, are to be enjoined f{rom interfering
with the flow 6f Sythe and Stine Creeks and from measuring the same.

6. Judgment and Decree, prepared and submitted by plaintiffs’

counsel, should enter accordingly.

Dated March 18th, 1970.

JudgL, UldLrlQL LouxL \

cc: A. H. Nielson
John Coleman

Lawrence H. Duffin
William D. Collins

L
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Field Exam Notes

Field Exam Date: 08-26-1999
Claim No: A43-10013

Agent: Vikie Hancock

Claimant Bruce Durfee accompanied me on the Field Exam.

This claim is for a diversion of 1 cfs from Stines Creek. It is based upon
Beneficial Use. All the water from Stines Creek is diverted upstream in Section
7, T15S, R24E, by users with earlier priority dates. At the location of the
claimant’s diversion in Section 16 however, there is again water in the Stines
Creek channel in the early spring, and this is the only time that it is available
for the claimant’s use. Mr. Durfee agreed with my speculation that the water
that shows up in the Stines Creek channel is partly the result of runoff from the
pastures to the west, and partly the result of additional runoff from the hillside
to the north of the channel downstream of the upper diversion. Claimant also
captures the runoff from the pastures to the west of him in section 17 and uses
that to irrigate his 80 acres..

The diversion works consist of a permanent dam across the Stines Creek
channel that diverts any water in the channel to a ditch that runs south
roughly along the line separating the W %z and E % of section 16. This ditch
lies to the west of the claimant’s western fence line, and captures and conveys
any runoff water as well as Stines water. The water is then flooded east onto
the place of use by means of rock and earth check dams. Claimant states that
any water that runs off the place of use ends up in the Hof ditch and thus into
the Almo Water Co. system and eventually Almo Creek. The Hof Ditch lies east
of the claimant’s property, and is part of the AWC conveyance works.

The place of use is used for cattle pasture, and looks marginally irrigated. As
claimant explained, he uses whatever water he can capture when it’s available
to water the pasture in the spring to increase soil moisture and grow more
forage for his cattle.

Users upstream on Stines Creek believe that Bruce Durfee should not have filed

a right to Stines Creek, but that his right should more accurately be called a
wastewater right. Based upon my siting of an actual diversion on the Stines
Creek Channel and the conveyance ditch to the claimed POU, I believe that &g <
claim on Stines Creek is correct.



FIELD NOTES
TWP 158, RNG 24E,

Claim No(s): 43-10013 Section 16
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FIELD NOTES

STINES SPRING- TWP 15S, RNG 24E
gLQI/M NO(S): A43-10013, A43-04116 SEC 15, 16
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CONVERSATION MEMO

Date:
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6/9/94
COMMUNICATION DOCUMENTATION

Claim No.STEED HEARING

This form is to be used to document public record information requests regarding
any SRBA claim or claims. The form may also be used to document IDWR

communications requesting information regarding any SRBA claim or claims when the
request is not made in writing or the claim verification report is not readily
available to document the request. This form is to be filed in all relevant
claim files or a central office file.

IDWR Employee/Agent__Frank Hitchcock

OOOOOOOOOOOOOOOOOOOOOOOOOOOOOOO OO0
September 8, 1997 1:34pm

NAME: RE:
OLEN WARD-UPPER RAFT RIVER RECORDS FOR USAGES RELATED
STEED/REEDSPRINGS-HEARING.

WALK-IN AT 9:20-CW-WANTED ALL USAGES "LICENSES'" FOR BRUCE DURFEE,
KENT DURFEE, BRENT JONES AND BILL JONES.

DISCUSSED HIS PROTEST RE: STEED USAGES AND FLOWS FROM THE STEED
ACRES.

REVIEWED BASIN 43 SEL/ALPHA CLAIMS RECORDS FOR UPPER RAFT RIVER
CLAIMS ASSIGNED TO FH AND DID AN AJS58 QUERY FOR THE CLAIMS OF THE
NOTED PEOPLE. COLLATED BY NUMBER AND PUT COPIES OF THE NAME LISTS
USED WITH EACH SET.

WARD CALLED BACK AT 11:42 TO CONFIRM THE JONES CLAIMS BEING PULLED.
HE STOPPED IN SHORTLY AFTER NOON TO PICK UP THE PROOFS LEFT FOR HIM
AT THE FRONT DESK.



