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ISSUANCE OF SPECIAL MASTER’S
RECOMMENDATION ON REFILL
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)
)
)  ISSUE
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The United States, Bureau of Reclamation, by and through its attorney of record,
hereby files this motion for a Special Master’s recommendation on the refill issue in the subcases
listed on Attachment A.

On July 27, 2012, this Court issued an Order on Motions for Partial Summary
Judgment (“Order”) in these subcases. The Court’s Order addressed a remark proposed by the
State addressing Reclamation’s ability to refill American Falls and Palisades Reservoirs. The

Court’s Order held that “[t]he licenses for American Falls and Palisades Reservoirs contained no
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such remark and the SWC correctly pointed out the State has no one-fill rule,” and that “[t]he
State's refill remark is not necessary to define and/or efficiently administer the American Falls
and Palisades Reservoir irrigation storage rights.” Order 18. The Court explained that any
remark that merely restated Idaho water law “is not necessary to define, clarify or administer
irrigation storage rights, especially where there are variations between reservoirs and their
licenses.” /d. Although the Court did not expressly address the United States’ proposed refill
remark, its reasoning effectively precludes the United States’ proposed remark as well. First, the
Court ruling on the State’s proposed remark effectively rejected the idea that a single remark
could be appropriate because of the “variations between reservoirs and their licenses.” Second,
the Court’s recognition that definitions for fill and refill are better made by legislators than the
judiciary applies as strongly to the remark proposed by the United States as it does to that
proposed by the State. /d. As a result the United States views the Court’s Order as effectively
ruling that no refill remark is appropriate and fully resolving the “refill” issue.’

AO1 § 9(d) provides “water right claim which has not had full resolution of every
element of the right” may be submitted to the Presiding Judge if “the Special Master,
simultaneously with the filing of the report, certifies to the Presiding Judge that there has been an
express determination that there is no just reason for delay for submission to the Presiding
Judge.” Therefore, the United States moves this Court to enter a Special Master’s
recommendation holding that no refill remark is necessary to define or effectively administer

these water rights.

! As the Court’s Order acknowledges in its April 19, 2007 Objections the United States’ proposed a refill
remark. Order at 2. The United States no longer supports that remark. Thus, to the extent the Court did not intend
to proscribe the United States’ proposed remark, the United States withdraws its request for that remark.
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Both this Court and the State have recognized the value of a Special Master’s
Recommendation once a significant issue is resolved. As the State pointed out in seeking a
recommendation on the elements related to the hydropower storage rights at issue in these
subcases, a Special Master’s Recommendation on the refill issue “will provide the parties finality
on the matter and narrow the issues remaining in th[ese] subcase[s] that may go to trial.” Motion
for Issuance of Special Master’s Recommendation at 2 (Sept. 29, 2011). Further it will help the
parties’ ongoing settlement discussions by “clearing the field of issues that are no longer in play
in this proceeding.” Id. This Court concurred in thé value of a recommendation and granted the
State’s motion. Order Granting Motion for Issuance of Special Master’s Recommendation (Jan.
12, 2012).

Given the potential for protracted negotiations and/or litigation on the other issues
in these subcases, there is no just reason to delay submission of the refill issue to the Presiding
Judge. That rationale is even more appropriate here than in the hydropower context because two
Motions addressing refill are already pending before the Presiding Judge. Petition to Designate
Basin-Wide Issue, Subcase No. 00-39576 (June 8, 2012); Motion to Consolidate Issue Regarding

“Refill” of Bureau of Reclamation Storage Rights, Subcase No. 00-91017 (July 11, 2012).

DATED this<Z() day of August, 2012.
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CERTIFICATE OF SERVICE

I certify that on August ZC) , 2012, I served true and correct copies of the foregoing
THE UNITED STATES’ MOTION FOR ISSUANCE OF SPECIAL MASTER’S
RECOMMENDATION AS TO REFILL ISSUE as follows:

via FedEx mail and facsimile:

Clerk of the District Court (original + 22 copies)

Snake River Basin Adjudication
253 Third Avenue North

Twin Falls, ID 83303-2707
Phone: 208-736-3011

Fax: 208-736-2121

via First Class U.S. Mail, pre-paid:

C.Thomas Arkoosh
Capitol Law Group, PLLC
P.O. Box 2598

Boise, ID 83701-2598

John K. Simpson

Travis L. Thompson

Paul L. Arrington

Barker, Rosholt & Simpson, LLP
P.O. Box 485

Twin Ealls, ID 83303-0485

James C. Tucker
Idaho Power Company
P.O.Box 70

Boise, ID 83707

Adam T. Devoe

Brownstein Hyatt Farber Schreck, PC
410 17™ Street, Suite 2200

Denver, CO 80202

W. Kent Fletcher
Fletcher Law Office
P. O. Box 248
Burley, ID 83318

Roger D. Ling

Ling Law Office

P.O. Box 623

Rupert, ID 83350-0623

Josephine P. Beeman
Beeman & Associates
409 W. Jefferson St.
Boise, ID 83702

Randall C. Budge

Candace M. McHugh

Racine, Olson, Nye, Budge & Bailey, Chtd.
P.O. Box 1391

Pocatello, ID 83204-1391

Chief, Natural Resources Division
State of Idaho

Office of the Attorney General
P.O. Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment and Natural Resources Div.
550 West Fort Street, MSC 033

Boise, ID 83724

THE UNITED STATES’ MOTION FOR ISSUANCE OF SPECIAL MASTER’S
RECOMMENDATION AS TO REFILL ISSUE — Page 4



Director of IDWR
Idaho Water Center
P.O. Box 83720
Boise, ID 83720-0098

Jerry R. Rigby

Rigby Andrus & Rigby
P.O. Box 250

Rexburg, ID 83440-0250
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; / David W. Gehlert
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American Falls Subcases

Attachment A

Palisades Subcases

01-02064

01-02064A
01-02064B
01-02064C
01-02064D
01-02064E
01-02064F
01-02064L
01-10042

01-10042A
01-10042B
01-10053A
01-10190
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01-02068
01-02068D
01-02068E
01-02068F -
01-02068M
01-02068Y
01-10043
01-10043A
01-10043E
01-10191
01-10389
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