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IN THE DISTRICT COURT OF THE FIFTH JUDICTAL DISTRICT OF THE -
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

Subcase No. 00-91017

REPLY TO STATE OF IDAHO’S
RESPONSE TO MOTION TO
EXPEDITE HEARINGS

e e Nt S St S s

L INTRODUCTION

The Black Canyon Irrigation District, New York Irrigation District, Pioneer

Irrigation District, Payette River Water Users’ Association, and the Boise Project Board of

Control (“Petitioners”), by and through their respective counsel of record, hereby submit

this Reply to the State of Idaho’s Response to the Petitioners Motions to Expedite the
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hearing of the Petition to Designate Basin Wide Issue and Motion to Consolidate. In its
Response, the State makes a substantial effort to argue that expeditious designation of the
Basin Wide Issue and consolidation of the “refill” question is not necessary because the
proposed Basin Wide Issue posed by the Petitioners is something very different than the
question posed by the State in its Motion for Summary Judgment heard on July 12, 2012,
in sub-case no, 01-2064. This Reply is intended only to refute this position of the State. All
other matters addressed in the State’s Response will be addressed at oral argument.
I ARGUMENT

In the proceedings on the Motion to File Amicus Brief in the Basin 01 sub-cases, the
Petitioners were allowed the opportunity to file their initial Amicus Brief, which the State
opposed in substance under the guise of making a procedural objection.! The Special
Master granted the Motion for Leave to File the Amicus Brief, but after a request by ‘the
State for further clarification, denied the Petitioners an opportunity to reply to the State’s
substantive opposition to its argument, which included at least 300 pages of affidavit
exhibits.> Therefore, the Summary Judgment proceedings, which could decide the refill
izssue that clearly has the potential to affect statewide administration and management of
all storage water rights in the state, will be decided on an incomplete record, without the
Petitioners or other affected parties having an opportunity to defend their rights.

The opening position on “refill” of the State of Idaho in its initial brief for Summary
Judgment states:

Idaho law requires that storage “refill” be subordinate to all existing and

future water rights because priority “refill” would result in decreeing un-
quantified, open-end rights to “excess” water. The State’s “refill” remark

"1 See State Idaho’s Response to Motion For Leave fo File Amicus Brief, filed in the Basin 01 sub-cases June 20,
2012,
2 See Order Clarifying Order on Amicus Motions, Sub-cases 01-2064, et al., date June 27, 2012.
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satisfies Idaho law and is consistent with historic reservoir operations and
water rights administration.®

In response to this startling position the Petitioners filed their Petition to Designate
Basin Wide Issue requesting that this Court take up the question, “[dJoes Idaho law require
a remark authorizing storage rights to ‘refill’ space vacated for flood control?” When one
compares the State’s position in its opposition to the Motions to Expedite, and the basin
wide issue identified by Petitioners, it becomes evident that the State’s argument that its
summary judgment motion and the Petition do not present the same issue for resolution
lacks merit.*

Alternatively, the State takes the position that even if the proposed basin wide issue

and the State’s summary judgment motion regarding “refill” do present the same issue,

then “[a]ll potentially interested parties will have the opportunity to seek modification of
the Special Master’s decision, and to challenge it before the Presiding Judge, if they
disagree with it or believe it prejudices their interests.”” In Footnote 12 in the State’s
Response to the Motions to Expedite the State admits that the Petitioners are confined to
the incomplete record created in the Basin 01 proceedings, but then argues that is
appropriate given Petitioners’ failure to become engaged earlier in the Basin 01
proceedings.’

First, this Court should take note of the State’s Motion for Summary Judgment filed
in January 2012, wherein the State points out that between 2007 and January 2012 the

parties to those sub-cases participated in private “protracted negotiations,” and that as of

*See Memorandum in Support of State of Idaho’s Motion for Partial Summary Judgment, sub-cases 01-2064 et al,
February 21, 2012, p. 3.
‘; See State of Idaho’s Response to Motions to Expedite, p. 12,
Id.
‘1d.
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January 2012, “the factual record, and the law of the case ha[d] been sufficiently developed
that the summary judgment issues,” were then capable of being decided on summary
judgment.7 The State then described the summary judgment motion issues as “threshold
matters that must be addressed to establish an orderly and efficient path for developing
and resolving any remaining points of dispute.”® The State’s own representations
undermine its’ argument that the Petitioners were dilatory and waited until the “11™ hour”
to make their concerns known. The State did not articulate its troubling “refill” position
until it filed its memorandum in support of the Motion for Summary Judgment on
February 21, 2012.

Second, the Petitioners in their Motion to Consolidate provided sixteen examples
from the State of Idaho’s briefing on Summary Judgment and in the Amicus proceedings
which demonstrate that the issues to be resolved on Summary Judgment in the Basin 01
proceedings; and the Basin Wide Issue proposed in this proceeding are not significantly
different. A review of the State’s position on summary judgment and in the Amicus
proceeding in the Basin 01 sub-cases demonstrates that the Petitioners’ concerns about the
potential impacts resulting from the Special Master’s determination on summary judgment
are not “speculative” but will have concrete impacts on the administration of Petitioners’
water rights in Basins 63 and 65.°

Furthermore, the State’s argument that taking up the Petition to Designate Basin
Wide Issue and the Motion to Consolidate expeditiously undermines the docket sheet
process fails, The Petitioners’ have provided notice of both the Motion to Consolidate and

the Motions to Expedite consideration of both the Petition to Designate and the Motion to

ZSee State of Idaho’s Motion for Summary Judgment, sub-cases 01-2064, et al, filed January 25, 2012, p. 3.
Id

? State of Idaho’s Response to Motions to Expedite, p. 13.
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Consolidate to all parties listed for service on the docket sheet certificate of mailing. In
fact, since the Petition to Designate was filed nine (9) Notices of Intent to Participate,
representing thirty (30) parties have been filed in the action. Significantly more parties
than those to the Basin 01 sub-cases have made their intent to participate in this Basin
Wide Issue known, should it be designated, and the State’s argument that expeditious
consideration is unwarranted lacks merit.

Expeditious designation of the Basin Wide Issue will provide all potentially
interested parties an opportunity to be heard on the “refill” issue before the matter is
decided in only the context of the Basin 01 sub-cases on the limited record allowed to be
developed there. The “refill” issue raised in the context of the Basin 01 sub-cases does not
pose only speculative harm, but has the concrete potential to undermine administration of
already decreed storage water rights in Basins 63 and 65. Lastly, the procedural history as
articulated by the State demonstrates that Petitioners were not dilatory in their attention to
this issue., The State did not articulate its position concerning this issue until it filed its
Summary Judgment memo in the Basin 01 sub-cases in late February 2012.

For these reasons, Petitioners request that this Court Grant the Motions to Expedite
and take up the Petition to Designate Basin Wide Issue and the Motion to Consolidate at
this time.

Dated this 26" day of July, 2012.

BARKER ROSHOLT & SIMPSON LLP McDEVITT & MILLER, LLP
‘ o C:. “‘\_"”\.
S B TN T
~Shelley M. Davis Charles F. McDevitt AN

Attorneys for Boise Project Board of Control Attorneys for Black Canyon Irr. Dist.
And New York Irrigation District
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MOFFATT THOMAS BARRETT
ROCK & FIELDS, CHTD.

//A:b\>/

8cott L. Campbell
Attorneys for Pioneer Irr. Dist.
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CERTIFICATE OF SERVICE

I hereby certify that on the 26™ day of July, 2012, I served a true and correct copy of the
foregoing REPLY TO STATE OF IDAHO’S RESPONSE TO MOTIONS TO EXPEDITE
on the person(s) listed below, by facsimile, and electronic mail if available. Filed with the

SRBA Court via Facsimile:

Idaho Department of Water Resources
P.O. Box 83720

Boise, ID 83720-0098

Fax: 208-287-6700

Gregory W, Moeller
Jerry R, Rigby

P.O. Box 250

Rexburg, ID 83440-0250
Fax: 208-376-0768

Randall C. Budge
Candice M. McHugh
P.O. Box 1391
Pocatello, ID 83201
Fax: 208-232-6109

Idaho Attormey General’s Office
Natural Resources Division
P.O. Box 44449

Boise, 1D 83711-4449

Fax: 208-854-8071

Josephine P. Beeman
409 W. Jefferson St.
Boise, ID 83702
Fax: 208-331-0954

A. Dean Tranmer

P.O. Box 4169
Pocatello, Idaho 83201
Fax: 208-239-6986

W. Kent Fletcher
Fletcher Law Office
P.O. Box 248
Burley, ID 83318
Fax: 208-878-2548

U.S. Bureau of Reclamation
Regional Director, PN Region
1150 N. Curtis Rd., Ste. 100
Boise, ID 83706-1234

Fax: 208-378-5019

U.S. Department of Justice

Division of Env, & Natural Resources
550 W, Fort Street, MSC 033

Boise, 1D 83706-1234

Fax: 208-334-9375

Kent Foster

Robert L. Harris

P.O. Box 50130
Idaho Fallg, ID 83405
Fax: 208-523-9518

James C. Tucker
Idaho Power Company
P.O. Box 70

Boise, 1D 83707

Fax: 208-388-6936

C. Tom Arkoosh
P.O. Box 32
Gooding, ID 83330
Fax: 208-424-8874

Roger D. Ling
P.O. Box 623
Rupert, ID 83350
Fax: 208-436-6804

John K. Simpson. Travis L. Thompson
Paul L, Arrington

Barker Rosholt & Simpson

P.O. Box 485

Twin Falls, ID 83303-485
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IDWR Document Depository
P.O. Box 83720

Boise, ID 83720-0098

Fax: 208-287-6700

Ron Kerl

Cooper & Larsen

151 N. 3" Ave., 2™ Floor
P.O. Box 4229

Pocatello, ID 83205-4229
Fax: 208-235-1182

Christopher Meyer

Jeffrey Fereday, Michael C. Creamer
Givens Pursley LLP

601 W, Bannock St.

P.O. Box 2720

Boise, ID 83701-2720

Fax: 208-388-1300

Michael B. White

Hecla Mining Company

6500 N. Mineral Dr., Ste. 200
Coeur d’Alene, ID 83814-8788
Fax: 208-769-7612

Angelo L, Rosa

Capitol Law Group, PLLC
P.O. Box 32

301 Main Street

Gooding, ID 83330

Fax: 208-934-8873

Charles F, McDevitt
McDevitt & Miller
420 Bamnock St.
P.O. Box 2564
Boise, ID 83701
Fax: 208-336-6912
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Fax: 208-735-2444

David Heida
Arkoosh Law Offices
301 Main St.

P.O. Box 32
Gooding, ID 83330
Fax: 934-8873

Michael P. Lawrence
Givens Pursley LLP
P.O. Box 2720
Boise, ID 83701
Fax: 208-388-1300

Adam T. Devoe

David G, Scott

Brownstein Hyatt & Farber PC
410 17" Street, 22" Floor
Denver, CO 80202

Fax: 303-223-1111

Terry G. Hogue
Hogue & Dunlap
P.0O. Box 460
Hailey, 1D 83333
Fax: 208-788-4230

William G. Myers Ill

Holland & Hart LLP

101 S. Capitol Blvd., Ste. 1400
P.O. Box 2527

Boise, ID 83701-2527

Fax: 208-343-8869

C. Timothy Hopkins

John D. Hansen

428 Park Ave.

P.O. Box 51219

Idaho Falls, ID 83405-1219
Fax: 208-523-4474
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Elizabeth P. Ewens

McQuaid Bedford & Van Zandt
221 Main St., 16™ Floor

San Francisco, CA 94105

Fax: 916-447-3512

Norman M. Semanko

Idaho Water Users Association
1010 W. Jefferson St., Ste. 101
Boise, ID 83702

Fax: 208-344-2744

Gray A. Young

Terry Uhling

J.R. Simplot Company
999 Main St., Ste. 1300
P.O. Box 27

Boise, ID 83707-0027
Fax: 208-389-7464

Edward A. Lawson

Lawson Laski Clark Pogue PLLC
675 Sun Valley Rd., Ste. A

P.O. Box 3310

Ketchum, ID 83340

Fax: 208-725-0076

David J. Cummings
100 Agency Road
P.O. Box 305
Lapwai, ID 83540
Fax: 208-843-7377

David F. Shirley
William A. Parsons
137 W, 13% gt
P.O. Box 910
Burley, ID 83318
Fax: 208-878-0146

William F. Bacon
P.Q.Box 306

Fort Hall, ID 83203
Fax: 208-237-9736

2083446034

Dylan B. Lawrence

Scott L. Campbell

101 8. Capitol Blvd., 10® Floor
P.O. Box 829

Boise, ID 83701-0829

Fax:; 208-385-5384

Bruce M. Smith

Moore Smith Buxton & Turcke
950 W. Bannock, Ste, 520
Boise, ID 83702

Fax: 208-331-1202

Ron Leydet

P.O. Box 521

Mountain Home, 1D 83647

No service possible—no address or fax # listed

Don B. Miller

Native American Rights Fund
1506 Broadway

Boulder, CO 80302

Fax: 303-443-7776

Justin May

May Sudweeks & Browning LLP
1419 W. Washington

Boise, ID 83702

Fax: 208-342-7278

Charles J. Olson

RT 1 Box 777E

Mountain Home, ID 83647

No service possible—no address or fox # listed

Erika Malmen

1111 W, Jefferson St., Ste. 500
P.O. Box 737

Boise, ID 83702-0737

Fax: 208-343-3232
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