IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication

of the Rights to the Use of Water
from the Snake River Basin

Water System

Case No. 34-11580 -0001

The State of Idaho, ex rel.
R. Keith Higginson in his
official capacity as Director
of the Idaho Department of
Water Resources,

RESPONSE TO OBJECTION

Petitioner,
vs.

The United States; the State

of Idaho; and all Claimants to
the use of water from the Snake
River Basin Water System,

R N N N I N N I N I )

Respondents.
I. GENERAL INFORMATION
1. Person responding to objection:
Name: R. KEITH HIGGINSON, DIRECTOR

Address: IDAHO DEPARTMENT OF WATER RESOURCES
P.O. BOX 44449
BOISE, ID 83711-4449
Briefly describe your interest in this water right:

IDWR is required to file a response to an objection to part
I of the director’s report pursuant to I.C. section 42-1412(2).

(Over)
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2. Person who filed obijection:

Name: GORDON FULTON
Address: STAR RT
MACKAY ID 83251

3. If this response is filed by an attorney:
Attorney Name (s): A. LYNNE KROGH-HAMPE
Attorney Address: DEPUTY ATTORNEY GENERAL(S)

IDAHO DEPARTMENT OF WATER RESOURCES
P.O. BOX 44449
BOISE, ID 83711-4449

Attorney Phone No.: (208) 327-7900

IT. STATEMENT OF THE RESPONSE

1. |X| Name and Address: I respond to the objection concerning
the name and/or address of the owner of the water right.

2. |X| Source: I respond to the objection concerning the source
of water.

3. |X| Quantity: I respond to the objection concerning:

3a. |X| The total gquantity of water used in cubic feet

per second.

4. |X| Priority Date: I respond to the objection concerning the
priority date.

5. |X| Points of Diversion: I respond to the objection concerning
the legal description of the point(s) of diversion.

6. |X| Instream Flow: I respond to the objection concerning the
legal description of the beginning and ending points of
the instream flow.

7. |X| Purposes of Use: I respond to the objection concerning
the purpose(s) of use.
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8. |X| Period of Year: I respond to the objection concerning the
period of year when water is used or is necessary for the

purpose stated.

9. |X| Place of Use: I respond to the objection concerning:
9a. |X| The legal description of the place of use.
10. |X| Consumptive Use: I respond to the objection concerning the

annual volume of consumptive use.

11. |X| Remarks: I respond to the objection concerning the
"remarks" listed with the water right.

12. |X| Water Right Recommendation: I respond to the objection
concerning:

12a. IZI This water right being recommended at all.

14. |X|] Other: I respond to the objection concerning:

CLAIM TO RIGHT BASED ON RESERVATION UNDER
FEDERAL LAW

REASONS SUPPORTING EACH BOX CHECKED

In response to Statement of the Objection items 1, 2, 3,

- 3.a, 4, 5, 6, 7, 8, 9, 9.a, 10, 11, 12, 12.a and 14, and all

allegations of the objection regarding these items, IDWR responds
as follows.

The director’s report recommends certain water rights to the
objector, as shown in the director’s report.

This right was claimed and recommended based solely upon
appropriation under state law, and not based on reservation under
federal law.

IDWR conducts a limited investigation of small domestic and
stockwater claims (as defined by Idaho Code section 42-111).

IDWR generally does not field examine small D&S claims; IDWR’S
recommendations of small stockwater claims to the U.S. Forest
Service established by beneficial use in Basin 34 were based on
maps and other documentation provided by USFS.

IDWR generally does not require proof of priority date for
small D&S claims based on beneficial use. However, rights to the
use of surface water from the Big Lost River and tributaries were
adjudicated in Utah Construction Co. v. Abbott, Equity No. 222
(D.E.Id. 1923); the source of water for this right is tributary

(Over)
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to the Big Lost River; and the United States was a party to that
case. The United States is therefore precluded by the doctrine of
res judicata from asserting a beneficial use priority the same as
or earlier than the date of the decree, March 15, 1923.

The burden rests with the United States to prove the right,
and on the objector to prove the objection, in accordance with
these parties’ respective burdens of proof.

CHANGES TO THE DIRECTOR’S REPORT

See attached List of Recommended Water Rights Acquired
under State Law.

|X| Check here if you are submitting documents. Please list
each document by the title and number of pages. You may
use additional pages if necessary:

No. of

Pages
Notice of Claim No. A34-11580 2
RECOMMENDED WATER RIGHT ACQUIRED UNDER STATE LAW 1
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VERIFICATION (Must be Completed)

State of IDAHO

County of ADA

David B. Shaw, being first duly sworn, upon oath, deposes
and says:

That R. Keith Higginson, in his official capacity as
director of the Idaho Department of Water Resources, is a party
to this proceeding, as defined by I.C. 42-1401A(1) and (7); that
I am the Adjudication Bureau Chief for IDWR and am authorized by
R. Keith Higginson, in his official capacity as director of IDWR,
to verify this response; and that I have read the foregoing
response, know its contents and that the statements contained
therein are true to the best of my knowledge and belief.

Signature of person filing response

By: ;4 $é2&0@/ ﬁzS?/ b&wmﬂ(,
(Attorney signirg in
representative capacity)

Subscribed and sworn to before me this ﬁfzk:day of /iZLZq//
1993. —

e,

Notary Public fer Idaho

Residing at:{f%hﬁ&ﬁ— z7=2

My Commission expires: Jf—/4— /9GY7

(Over)
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CERTIFICATE OF MAILING

I hereby certify that on the g?gxday of Ll ,
1993, I mailed the original and copies of the fbredoing
response, including all attachments, to the following persons,
by mailing the original and/or true and correct copies, postage
prepared and addressed as follows:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.O0. Box 2707

Twin Falls, Idaho 83303-2707

2. One copy to the owner of the water right, and you must £ill in
the following information:

Name: US DEPT OF JUSTICE

Address: ENVT & NAT RESOURCES DIV
K J HAUGRUD/G GARVER/D ZANE
550 W FORT ST BOX 33
BOISE ID 83734

3. One copy to the party who filed the objection, or if repre-
sented by an attorney, to their attorney; and you must £ill
in the following information:

Name: GORDON FULTON
Address: STAR RT
MACKAY ID 83251

A %zmﬁi, Krogh - Haunpc
Signatutre of Réspondent or attorney
mailing on Respondent’s behalf
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM Ident. Number: A34-11580
THE SNAKE RIVER BASIN WATER SYSTEM Date received:

Receipt No:

Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: UNITED STATES OF AMERICA (USDA-Forest Service)
Address: 324 25th Street Phone (801) 625-5360
Ogden, Utah 84401
2. Date of Priority: 05/01/1876
3. Source: UNNAMED SPRING Trib. to: WILLOW CR

4., Point of Diversion:

Township Range Section Tract Lot County
10 N 22 E 27 NWNE CUSTER
5. Description of diverting works: POND

6. Water is used for the following purposes:

Elevation/
Purpose . From To ) C.F.5. (or) A.F.A. (or) Well Depth
STOGKWATER - May.1l oet.3l  0.02 000 o
7. Total Quantity Appropriated is: 0.02 C.F.s. / 0.00 A.F.A.
8. Total consumptive use is: de minimus
9. Non-irrigation uses: CATTLE Livestock Numbers: 468

10. Place of Use:

Township Range Section Tract Lot County
10 N 22 E 27 NWNE CUSTER
Purpose of use: STOCKWATER Acres Irrigated:

11. Place of use in counties: CUSTER

A34-11580 Page 1



7 °9e4q 08STI-wEV

‘mIeTo yons yoeo 103 poaiInbai eolasmy Jo se3eags peaiun

aya Buijusseaadea jusSe pezIioyane sy3z Jo aInleudls IY3z S9INITISUOD 19339 Yons
uo uollemITIIE pur °inleuldlSs 9yl -9OTAISS 3S8I04 ‘2aIN3TnoIady Jo jusmaieds(q
*§°n 9Yya Jo swied 8yl SuipaemioF 193397 ® 03 JULWYOEIJ® UR ST WIOJ STYIL

WeTH-2L2-20C
£990-%%00Z "0°Q ‘uo3lBurysepm
€99 xo0d '0°d
UoT3098 UOI3EITIT] TeIaUdH
UOTSTAT(Q S92INn0Say JEBINIEBN PUB JUSWUOITAUY
901asny Jo jusmaiedaq °S°n
Iaaxes K213J09H
pnidney sqoep
:M0T9q SSaIppe 9Yya 3B STENPIATIPUT
aya o3 pe[TeW °q PINOYs JUBETE) 9Y3l 03 I03031TJ 3yl Aq peJrew =q 03
me] Aq paiinbei seoTiou IV ‘uoIlledIpn{py urseg IaaTy ojeug a2yl o3l Jurureiiad
sI9jjem B U ‘90TAda§ 3so10] ‘9in3Tno1iady Jo jusmyaedsq sy3 jussoidexa
TII» @o13snp Jo jusmaiedag s93e3§ pa3Tun a9yl eyl uaaTd Lgaxay ST 82I30N
19% $TON 3usWmloTTV
08STT-#€ :°ON BUITT4 °3®lS I=3BM ¥MAL
0 6100 O ST 8TZOY0LT 90 %0 QI PA0O9Y 3DTAIIF IS3104]
AJOISIH ¥DOISEAIT 1SFH0J TVNOILVN SITIVHD :se3eq £3T10Tad
SITIVHD :3sa104 TeBUOTIIEN

uoTjemIOIUT {oUIABIIY

NOILVOITddv/dsn TVIDIJANIL mre1d Fo stseg ¢TI
/00/00 :EI1Vd NOILVOIT1ddV

avnd 3d HVYod

isyaemay ‘HI

INON :posn say3Ty xe3ep 19yao ‘€1

SEX josn jo 9aoeld se saoqe paist] K3isdoad ay3 umo nok oq °C1



0 6TO00ST8TZO¥OLTIOSOP0 = dI QIODHI HDIAMES LSHYOA

CINHWNLOTTIV HHL NIHLIM MD0LS 40 ¥HdWON JHL X9 ddESQ

ATIVIDIAINAE ¥HILUM 40 ALILNVYNO HHIL OL QALIWIT Hd TIVHS INIWLOTIY
ONIZYED HWYS HHL OL NOWWOD SIHOIY ¥HHLO ANY JHOI¥ SIHL : SMIVINEYT

HNMN LTS HZTTY NOTL

JILYMMDOOLS dSn A0 HOV'Id

HNMN LZS HZZY NOTL
‘NOISYHAIQ 40 INIOA

HILIYD 897 'YHLVYMIDOLS
$SHSN-NOILYDIVAI -NON

S4dD co- ALIINYNO TYLOL
P6€£C-T0P¥8 LO NIADO
LEHALS HLSZ $Z¢€
HOIAYES ISHIOA ¥AsN HPNOJYHL
SN IVIDIJANAId SdD 20- TEeO0T—F0—S0 JIIVYMIDO0LS 9L8T/10/50 DNILOY '¥DIYIWY 40 SHILYLS CHIINN
AEHID MOTIIM AYYINGTIAL ONI¥dSs :dD¥Nos
WIYID AILIINYNO OL WO¥4a J50 40 dsodind d1vY0a SSHIAAY 3 HJWUN
J0 SISVd WONIXYIN gsn 40 doI¥dd ALTI0T™d
¥-¥ HDYd MYT HLYLS ¥HANN IEYINODVY SLHOIY VILYM qAANINWODHH

€66T-ST-1INL :HIVYA SHOYUNOSHY JHILYM 40 INIWILIVAIA OHVAIL

08STI-PE

dNSS8SIY






