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UNITED STATES
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SECRETARY
WASHINGTON 25, D, G

e 30 1R

‘Déar M. Swidler:

As mdica.’ced in previous correspondence, this Department has hed under

. consideration the preparation of sulteble comments and recommendations

with respect to the appliceticn of the Idsho Power Company for a 1i-
cense under Project Ni 58 fopr the Pacilities heretofore constructed ‘
e Snaoke

* by the power company on River in Ideho st American Falls,

af Shoshone Falls, and ab Upper Selmbn Falls, together with cerbain
described transmission faeilities. The time permitted the Depertment
to look into this matter, which involves a history of complicated
arrangements with the Ideho Power Company prior bo and including the
time of the first eomctment of the Federal Water FPower Act in 1920,
is a.pprecla.ted.

The mfaroelectric insta.lla:bmns sought %o be licensed by the Ideho L
Power Company under Project No. ‘2258 mre loceted in part on Federal .

. lands regerved for use in ‘commection with Federal reclamation projects | i
. which are the responsibility of this Department. Specifically, the \
. hydroelectric plant at American Falls is locabed in pert .on public

lends sud on lends scaulred by the Deportment foi. the construc’aion of

the Amwerican Falls Reservolr, a feature of-the Minidoka Federal Reclamation
Project, and water storéd in that project for project uses is in;t’ringed
upon by ‘the installa:bion proposed ‘o be ljicensed by .the: Tdaho Power
Company. The hydroelectric stations at Shoshone ¥alls and at Upper

Saimon Falls as shown on the drawing submitted by the Idaho Power

Company s application as being lands owned by the campany. include ,
public lands of the United States. Descripbions of the public lands
involved will be transmitted st an early date. No suthorization has

been given fer ocecupancy of the Federal lands in tguestion.

The Amerjcen Falls installation of the Idaho Power Company is immediately
downstream from the American Falls storage project of the United States -
which was constructed in 1926, The impoundwent of the water in the N
forebay of the Ideho Fower Campany's plant becks up to and infringes
upon the downstresm toe of the American Falls Dam of the United States, !
To evacuate all the stored water from the active storage capacity of |
fmerican Fells Reservoir.of the United Steteg requires the lowering

of ‘the forebay élevabien of Wwater in.the plant constructed by the Idsh
Power Company. In these circumstances, to p‘rotect the ::.ntegrity of J
operation of the Federal reclamstion project which is_ g-re 53 bility
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of th:.s ‘Department, it is essen‘aia.l that the license conkain eppro-
priste provisions with respect to the requirements of the Idsho Power
Company in cooneétion with its operation of the Americen Falls pla.n'b
constructed by it.

Tt is therefore the view of this Departwent thet the Idsho Power
Compary as a condition to the issimnee of the license be directed to
obtain from this Depertment with respect to the American Falls power-
plant an aypropmate opera'hn.ng egreement which. should include the
following:

1, The compaty shall cperate its facilities
at American Fells in such a manner as not to inter-
fere with the release of water by the Govermment
at Americen Falls Dem, and vhen required by the
Upited Stebes, acting through this Department, the
company shall draw down the elevatlon of water in
jts forebay pool sufficiently to permit the waters
to flow from the Govermment's American Falls Dam into
theé forebay of the. power company's instellation. at
rates of flow reqmred for irriga.t:.on operations as
determined by this Departmen‘b. '

2. The povwer compa.ny shall agree for itself,
its successors and mssigns, that &)1 rights for -bhe
use of water for power purposes heretofore or here-
after acquired for the development of power st the
- company's site, shall be bheld and considered at all
times inferior and subordinete to all rights hereto-
fore or hereafter acquired by the United States or
other parties for irrigastien or other beneficinl uses.

3. 'The company shall cooperate with the United
States Department of the Inberior, Bureau of Reclemation,
in making the maximm justifiable development of the
pover resources of the site. BSuch coopera’hmn shall
inelude: (a) the use of the company's water embitle- .
ments together with other water releases at Ameriean
Falls Dam for operation of the -euthorized Government
powerplant, or (b) the use of ‘Government end other
water releases togebher with the compsny's water en-
titlements for operation of the company's plant &t
Americen Falls Dam in whatever combinabions from time

. to time ag will max:.mize the production of electricity
ot this site., Udder such arrapgement the compeny would
receive the seme emount of energy from the combined




pperations as it could heve produced &t its om
plant (without using the water developed by the
Goverrment) as debermined by the Sedrétary of the

_ Interior. The arrangements should include provision
that prior to the construction and operation of the
authorized Government powerplant st American Falls
Dam, the compauy, upon the request of the Becretary
of the Interior, shall, generate for the United States |
electrical epergy using the water embitlements of the
United States provided in the coptract made between
the Government end the company in June of 1923 (a copy
of that contract is attached). The electric energy -
so produced for the United States should.be furnished
4o the United Stetes at a noipinal voltege of 46 kilo-
volts or such other voltege as may be.agreed upon by
the Secretery of the Imterior and the company ai the
American Fells substabion eof the ccdmpeny or &% the
Michand Fiats pimping plent subgtation of the United
States in the following amounts: (a) during the period
Arril 1o Octeber 31 for cperation of the irrigation
pumping instellations up to a maxiyum rete: of delivery
of 19,000 kilowstts, and (b) during the period November 1
to March 31 for purposes Gescribed in articles 19 and

' 23 ¢f the contraét: of June 1923 up to a meximm- rate of
delivery of 10,000 kilowatis. The arrengement would
contain provisions for reimbursement to the company for
the use of ite generating facilities at a rate per Idlo-
wett-hour which wowld cover a retable portion of the
compeny's hydroelectric production expenses prescribed
and recorded under the Federal Power Cemmission uniform
system of accounts, accounts Nos. 535 to 545, inclusive.

The foregeing provisions of an operating agreement with the Idesho Pover
Company are the minimm essentials needed to protect the operebing in~ -
tegrity and fipanciel investment of the United States in the existing
Americen Falls Reservoir Federsal Reclamation Project upon which the

. Tdaho Power Company bas located its constructed Americen Falls plant.
The cotts of the project include pot only $1,000,000 which wes pald  °
to the Idsho Power Compeny by the United States for inmterference with
the Compeny's alleged power rights at American Falls, but also includes
the cost, of proviging special penstocks through the dem for the compeny's
use in developing the capabilities of the power site at Americen Falls.
Thé company, without consulting with this Department, or so far as i

. ¥nown, with the Federal Powéer Commigsion, determined om its’own motion
not to ubilize these specially constructed penstotks, but the compsny
proceeded to build the plapt for which it is now required o have a
license. The Government's project st American Falls from its authoriza-
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' .tion in.1920 has included a power ingtellation which powerplant was
. remuthorized by the. Copgress in 1950 {64 Stat. 1083). Under items 1
and 2 above, the company would be requiréd to provide a return to the
United States of thé energy from the water rights-which. were purported.ly
sold to the United States by the compa.ny wider the 1923 agreement.
Also, it would provide & commitment by ‘the company to subordinate its
entitlements at American Falls to the prineipal purpose for which the
storage refervoir st American Falls was constructed, that is, for the

_irrigetion of arid lands in the State of Idsho. Supporting details
conecerning the provisions of the 1923 contract and the englneering
facts concerning the water entitlements involved will be provided in
a supplepental communication.

The Shoshone Falls plant of the Idaho Power Company proposed to be
licensed under Application No. 2258 is jmmedistely Gownstremm from
the Twin Falls plent of the company which was licensed under Project

* No. 18. The Twin Falls plent, like the Shoshone Falls plant, involves N

the utilization of public lands of the United States. The Shoshone
plant is located downstresm from Milner Dem, the conbrol poivt for the
utilization of the wabters of the Shake River for development of publie -
“lands of the United States Ethrough irrigatlon. The Idaho Power 'Company
officials bave been repeatedly advised, beginning with the egrly negotia-
tions toncerning the development of stored sater for irrigation st
American Fulls, that the best developmept of thé wabters of the Spake
Riyep require there be no power develomments below Milner Dew which

rely upon £lows of wa.tar pa.st Milner Dam for power produc't:r.on. The .
United States, acting throwgh this Dapartment, has constructed upstrean
from Milner & reservoir system in excess of U4,500,000 acre-feet, all

of which is operated with the objective of conserving the weter to
minimize spills past Milner Dem. This matter wes the subject of ex-
tended negotiations with the Idsho Power Company in comnection with .
the issuance of the license under Project No. 18 at the Twin Falls site.
Tn view of this long history of the obvious nesd for the conseérvation

of water above Milner Dam, and in view of the many public statements

of the officiels of the Idsho Power Company, including those made to
your Commission in connection with the issuance of the license in the
Hells Canyon reach of the Spake River, there should be no objection,

and it is in the public m'berest,rtha.t the licepse for the Shoshone
Falls plant should clearly subordinate the water supply for that _'plan'b
te the use of water for development of irrigated areas upstream.’ Accord-
ingly, it i$ recommended that eny license combain provisions along these
lines: ’

“The power compspy shall agree for itself, its
SUCCEBSOTE. and essigns, that all rights for the
use of wabter for power purposes heretofore or’




heresfter acquired for the development of power
at the company's site, siall be held and considered
at sll times inferior snd subordipete to all rights:
heretofore or hereafter dcquired by ~the United States

or other parbigs for jrrigition or other bemeficial
uses.” ’ .

The Upper Salmon Fmlls development is also located downstresm from o
the Milner Dem and its water supply should also be clearly subordinate Lx
to upstreanm irrigation development. This Depertment bas underwey an
extensive program of investigations and project proposals which will
provide further multiple purpose storage and irrigation development
in the Snake River Basin ebove Mllrer Tem, These include, of course,
the Burns Creek Project, the Fremont Project, and others. We are pre-
pared to provide the Comsission with detsiled. information concerning -
these presently recommended and potentisl irrigation developnents.

The records availsble to this Department indicate thab the projects of

_4he Idaho Power Company, described in Project Wo. 2258 were in exisbence

ot Americen Falls and Shoshone Falls prior 40 1920 and the Upper Salmon
FElls installetion was undertaked in 1937. A5 these projects involve
Sthe unmuthorized use of the public lands of the United Stetes,(it 18 'y
“pppropriste to comment with respect to the ferm of license. I% is \' X

et

a,

recomménded thet the license as issued nob exceed the 50-year period \
from the “bime of first epactment of the Federal Water Power Act or 1
Prom the beginming.of construction by the compasy, whichever is later.'
This recommendation” is particularly appropriate in order to discourage
further unguthorized entry on public lands for the construction of bydro-
electric stations and not to give sdvantege to coppanies which do 50.
‘Our records indicate that the Ideho Power Company had notice of the
exishtence of the applicability of the provisions of the Federal Power
act in.connection with these specific projects. An application for &
prelimivary permit at Upper gelmon Falls was made to the Pederal Power
Commission on June 17, 1920 (Pro_jec.jt No. 19). Also, the 1923 conbract
vhich wes negobvisted with the Tdsho Power Compeny officials during 1919
and 1920 contains & specific article (Article 36% which provides thet
the execution of the contract was not to relieve the Ydaho Power Caupany
of its responsibility to comply with the provisions of the Federal Water
Power Act with respect to obtaining Yicenses st the American Falls site
and downstresm sites on the Speke River. Article 36 reads as follows:

"o weiver of rights of Federal Power Commission or State.
The execubion of Ghis contract shall not be construed

as weiving any euthority, Jurisdiction or coptrol which

the Federal Power Commission may bave over. the Company

or ite assigos ab American TFslls or elsewhere, and the
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| Sheehorie E?llﬁ, a8 mi

‘the section of river betweep the dfvension and the wpstream powerhouse.

approval of this contract by ¥. G. Swendsen Rec.
-Coam, 'Representing fhe State &f Idsho sball not
be consbrubd #s Walving or. abriﬁging gy lawful -
amsﬁictim, em';hority, or’ cortrol. which such ‘ . - P
officer of *ﬁﬁe, Soate «OF Iaého way have over theé, 4 .
waters of thé Btate or tﬁe Issuing ‘of permlta ) g Iy
certificates or- 3mc2nses therébo. N

transmigsion lines. included in 'l;his preaec’c are &n essent:.s.l /‘]
pa.r’b of the .major transmiseion. grid- for which this Depertment has |
made arrengements to wheel posipr,- through e relatively recent conbre '&

with +the Idrho.Power Cmpany,. Ye therefore fequest thet eny llcense v
that might be. issued recognize’ and protech the basic elements of these n-?
vheeling arrangements , end provide JEhat, the applicamt. will, Huring e
the term of the liecenge;:meke. i-bs. tré-nsmission Pacilities mvalleble &, >

for the wheeling of Governmnént 1 power on ‘such terms and conditions as -
may be mutuaaly aata.sractmry- te. the appla.can'bs a.nd the Department o

arggs, a.re resident specias, princi-~
wi:icb"eg-e L piemente with stocked £ish released
B a " 4 & Eoﬂﬂ t,'n‘cm,t fishery At =

pEeuins below th_. diye {gg_ A &)
Shoshong Fa&ls ,gnd'.émer;i.cg:n'

There
are no a.nadrommus a‘,‘;l.ah a X h.the th:fe.e deva],opmen‘bs. Except
for & short section.of ’che river helcxw American Balls Dam, the streem

is open to ﬂshing* throu@bo;xb the year and is mall ubilized by fishermen.

Existing fish i‘acilities inclwie-la,dde:rs st the two diversion dams
7 .Spaenty The ladder at the downstresm
diversion provides eccess for rainbow trout to spewning groupds 1n

The ladder at the tzpper divergien. recei'ves 1it’ble use,

P.eak-power releaaes of upstream deve opments resu]:b in mcrea.ses of
streamflow which are nob-adl passe.d_, “thrgugh the regec‘b spillway at
3e Tpper-Salmen Falls ‘deyelopiisnt. . ~Whis causes an ineremse in £low
over the upper diversion’ ﬁam, excessiye flow thraugh the figh ladder, ;
and. siﬁe—spﬂls f:nem 'hhe .c&n&},— ‘b.ﬁi g0 the lpper poverhouse. Jn, v/
addition to belng & hizard to: ﬁashemgn,~ .guch. flows. adversely-affect -

ﬁsh apd wildlife hebitak by ereaj‘.ing' nnatai)le water copditions. Emergency’
closure of gates centroliing floms -0 -gefiérator penstocks ereites similar
codditions, although the reaect spillway at the powerhouse relesses

most of these flowe. 'The hazard to fishermen is greatest below this

g
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. point beceuse of the large volume of weter thet is relessed. The
chanfiel below the spillway has “been fenced 6 exclude £ishérmen from
this section. Sipns wainhing fifiermen thit & sudden ineréase in
weter levels in the river-uay deeur. une{cpec'bedly have also been in-

gtalled along the river’ by the’ cdmpany.

Fish and wildlife resources wold berieflt 1f surplus’ upstresm releases, !
which overflow facilities aseoniated with the upper powerhcuse, could -

be aiverted through one or two outlets imto one river charmel. This

could be accomplished by either enlarging the rejéct spiliway and
f passing addltional flows fhirough the present gtructure, or by releasing:
. . Flows through s gate in the chpal pedr the’diversion dam. To prevent
P " - side-spills from the canel, the wall for about one-half mile upstrean

. from the powerhouse would bave to be focressed in heigkt by ebout 12

inches to makch the rémaining. poitign upstream.

Falls develoment ares is

‘gt Miider Bem, &bout 2 miles
‘irrigation rEtwrn flows

& Spake River sbresmflow in the Shoshene
affeched by heavy irripetion Givers: ‘
up,s’breamfrﬁm_ Shosm y ~j-.....‘ . r‘.';-‘ - g -

. contribute significap _dimonts, and there 4 = sizaple stresmflow at-
" Shoshone. Fells. - Dufing noimel Frows, all water it diverted through,
Shoshone Falls dgvelopment. Bischarge from the
y i8b ver. chepnel and -is° adequate
When fEeility repairs

g

.

J the powerhouse:gh the: She
powerplant is made QHIECH

to maintain PiSH In HEiE
. are being madk g Shos

pén pekervolrs -aré cperated o
ough "Ehé-poierplent to the river
P repais ‘wontinied for extended periods, ad-
verse effects on the fishefy below EHbshore Palls development would .

4 such losges, &b outiet -dtrugture should be -provided| ' /

result. To avold & |
to release unuséd water ‘$rto the rivér chapnel for fish. At no bime |
should thls flow be interripted Por- g period lopger than six hours.
Construction of roads to the powerhouse bas improved the access for

@ fighing in thip sectied 6f Snedke "Rier.

Exbreme Tluctubtions and periods bf véry low stresmflow downstresm '
from American Falls Dem have resultéd. in substantial fich losses. The
o+ company hes deepened  the stream ehannel {mmediately downsbtream from the
’ powerplant to provide & sanetuary for fish during periods of minimm
relesges, The tompany ‘algo his insballed lights near the channel to
gbtract fish ihto the. deepel water When' low flows occur ab night.

No formal megstiabions YEgardibe’ fisk ‘and wildlife resources associated -
with the develépment§ haveé evér been conducted between the company

apd conservation agencies. The Fdsho Department of Fish ‘apd Game &nd
4he Tdaho Power Colrpail ‘have infermally pgreed that, in the interest
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of econcmy, 1t is consldered unneééssary to operate the fish ladder
at the divérsion dam &t upper Salwon Falls, during the périod from

March 1 to Beptember -1 of edcl Yesr: .MNegotiations are.planned be- pd

tweén conservation agencies ang thé: “Burehn-6f Reclamation in an
* atbempt’ $o £ind a method for. roviding sigtained flovs below. American
Fells Dem. If susteined flows eould be mmta.ined below the Ideho
Power Cemipany developments ) a.aﬂi*hiona.l bgnafi:hs to fish and wildlife
résources would resul‘b.

Ring-necked pheasant, valley quail,. muskrats, mink, and numerows
species of waterfowl ishablt the thick cover on islends and shore-
lines of Soake River within the: preaect aréess. Wildlife resources

are not sigm_f‘ica.rrt.ly ai’fected by the campany's operations except ab
‘the Uppehr Salmon Falls develapmen’b Where wildlife habitat is subject :

to inundation es g repult of flow inereg.ses oyver the diversion dam.

This opemting procedure preélu&en ﬁ&e of ‘bhe ares by nesting waberfowl.

‘ -

project, it is- recemmeuded 'bhaﬁ, -3,

provisions, -the fcllcm;ug speciel cend:.tlons be ineluded in any license
issued for this prm;ject' 2 .

mmes m.-' :Eish pmtectwe '.,/\)4‘
ﬂe-ﬁ.ges axrd support, 115 Tes. -.fm:' Brdiificial .
propegation and shall ol clifiily Wit such reasonable

st

! dlt*j,on 1‘/9 the apprapria’ce L-farm "

modificttions oF +the pmfect sbrietures a.nd operations / :

in the ‘Interest of £ish 1ife, prov:[ded that such
modifications shall be reasenably censistent with
the pr:mary pm'pose of the Pproject end nek. undtﬂ.y
impsf:t;t £he: pliyer” velde  of - the,projefct ag may be pre-
rived herbufter yy ilis:f fi%;i_tm of the Intérior
Hitrauent b0 Section. 18 HE4he Act) upon consultation
vith the Licensee, the Gemnission, and the Idaho

Depart;men:z ot F,ish amd -Galie, , [

- -

(2) ‘The Llcensee shall consiruct, maintain, and 3
o;pergxte, orf-£halT ‘grivangs Lo ﬁhe eonétruetion, main- )’ &
tene.nce, -and Qera.tion 6% ‘such protective. devigces | ,}r
(exelusive of fefilities vilch may be preseribed by

the. Secret&ry’ of the Foterfer :gx:rsmirb to Bection 18

of the Act) and shall: :cenfily with such reasonable
medifiedtions &f pr‘éaect stiuctures and operation in -
the interest ‘of tish and wildlife resources, provided

thivt such modificatioris shall be repsonably corsistent
with the primary purpgsa of the project gand not unduly
impaiy the power value of the project, as msy be pre-




“warning device desigpned to alert anyome immediately -~

scribed hereafter by the Commission upon its own
motion or upon the recommend&tion of the Seeretery
of the Interior or the Idsho Department of Fish and

" Game .after- notice and opportunity for hear:\.ng and

upon & finding based ok substantiel evidenee that
such modifications are necessary and desirable, and
consistent with the provisions of the Act.

(3) Wwhenever the United States shall desire, in
connection with the project, to construet fish -
handling facilities or to improve existing fish
handling facilities at its expense, the Licensee | =~
shell permit the United States or its designatea .7 /
agency to uge, free of cost, such of Licensee's e
lends and intérests in lands, reservoirs, waterways,
and project works as may be reasonsbly required to
camplete such fisbh bandling facilities or such im- ul
provements thereof. In additlon; after notice and
opportunity for bearing, the Licensee shall modify

the project opera.tlon as may be prescr:.bed by the

Ccmmssion, consistent with the primary purpose’ of

-the project, in order bo permrb the maintenance and

operation of the fish handling facilities constructed
ot improved by the Usited Btates urnder the provisions
of this article. This article shall nét be inter-
preted to place apy oblipation om the United States
to construct or improve fish bandling facilities or
to relieve the Licensee of any obligation under

this license.

() 'The ILicensée shall, at the Upper Salmon Falls % 22

development, eliminate or minimize overflows at thé i =~ -~

upper diversion dam, excessive flows Through the fish -
ladder, end side-spills from the powerhouse canml.

(5) The Licensee shall, at the upper powerplant of . 3 1
Upper Salmon Falls development, provide an automsbic }},_; ’

dovnstream from the rejeet spillway similtaneously
with incremsed water releases.

(6) The Licensee shell relesse all wnuséd flows
into the river belew Bhoshone Falls development
during periods when facility repairs are reguired.




If it becomes necepsary to Inberrupt flows,
they shall nob be interzruptéd for a ;period
ext-eealng six, hours.

Sihcrerely: yours .

Secretary of the Interior

Hon. Joseph C, Swidler
Chairman

Federasl Power Commission
Washington 25, D. C.

" Enclosure




