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OFFICE OF Boise, Idsho, June 30, 1919, LT o
DISTRICT COUNSEL ~ A0
Prom - District Counsel, B. E. Stoutemyer, ’ '
To - Chief Counsel, Washington, D. C. :1
Subject- Cese of Smake River Valley Irrigation District -

1.

v. John Empey - suit to compel Watermaster to
raise hesdgates and divert water flowing in
Snake River.

Referring to my letter of June 26, 1919, in

L. regard to the gbove case, in whichcase—the Flaintiff
e sought a Writ of Mandate to compel the Watermaster to
T allow the Plaintiff to open its hesdgates and divert

. .. Ghe water flowing in Snske River inbto its cansl, to

" which Plaintiff claimed to have & prior right:
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2.

As the natuxsl flow of the river i insuffi-

cient this year to supply the priorities decreed to the
Plaintiff, the opening of the Plaintiff's headgates
would have resulted in the diversion of the stored water
vhich we are running from Jsckson Lake Reservoilr through
the channel of Snake River.

Se

There 18 & great shortage of water 1n Snske

River this yesr, this being the lowest year in thirty
years, the Snsks River st this time being sbout 3,000
gecond-feet lower then ever known before at this time
of the yeer.
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As 8 result many of the canals in the Idsho

Falls snd Blackfoot Districts have been shut out of
water with prospect of very heazvy losses, and of course,
if the Plaintiff in this cass could succeed in opening
its heedgates end diverting the stored water, all other
companies would do likewise, with the result that we
wounld have been unable to get the stored water down from
the reservoir to the Minidoka Project and the other
projects which have the right to use the stored water.

5.

We tried this case before Judge Cowan at

Blackfoot, Idsho, Friday and Saturdsy (June 27 and 28).
The Plaintiff examined & number of witnesses and we
cross-examined the witnesses offered by Pleintiff. At
the close of Plaintiff's testimony we made & motion -

in effect & motion for non-suit, which after a ver
extended and rather bitter argument by the Attorne
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the Pleintiff, and & very brief srgument on our part,
was sustained by the Court, the Court delivering his
decision and an oral opinion without leaving the bench.

6+ The contention of the Attorneys for the
Pleinti £f as presented in their argument rested on two

points:

The first was the bald proposition that the holders
of decreed rights had the right to take any water flowing
in the river whether nstursel flow or stored water, on
account of the prior rights decreed to them as to the
waters of Snake River.

Their second point was that the storage of the
water in Jackson Leke during the winter and spring
80 lessened the natural flow in the river that the
ground water went down, and that a large amount of
the nstural flow which the Pleintiff might otherwise
receive, is now being sebsorbed in the gravel banks
which Flaintiff cleims were dried out by reason of
our storage of water during the winter snd spring.

T The Court made & rather extended argument
‘denying the Plaintiff's contention on both of these
points and refused to issue the Writ of Mzndate or to
allow the Plaintiff to raise its headgetes.

8. I was & 1ittle uneasy sbout the result of thie
csse before this paerticuler Judge on scoocunt of the fact
that Judge Cowan bad Just tried a case on the Lost River,
in which he ordered the Reservoir Company to release
stored water from the ILost River Reservoir to supply the
rights of prior sppropristors on that stream, on grounds
similar to those adveanced in the second contention of the
Sneke River Valley Irrigestion Distriet, °

9. There was this difference, however, in the
facts in the two cases - that on the 8nake River we
store only sbout 204 or 25% of the water coming into
the stream, three~fourths of the water coming in in
tributaries below Jackson Lake Dam, so thet our storsge
on Snake River has never resulted in drying up the stream
as was the case in connection with the reservoir on the
Lost River.

10. I believe that the Judge's decision in the Lost
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River case was entirely wrong as s mstter of law, =zs

the lew gives the reservoir owner the unconditional
right to store water during the non-irrigstion season
vhen it is not being used by prior appropristors, and
glso to store the surplus flood water regardless of

the fact that the storing of such water would necessar-
ily lower the level of the water in the stream during
the period of such storage, and might to a slight

extent affect the smount of water seeping into the banks
and sdjacent lande from the river.

1l. In other words, it is my understanding of the
law that under the doctrine epplicsble in states where
the doctrine of prior sppropriestion preveils, no personm
whother riparisn owner or otherwise, has any vested
right to demand that the current of the stream should
remein et its accustomed level either for the purpose
of soaking his land by seepege or for the purpose of
enabling him teo conveniently divert the water in his
ditech. :

12, If this were not so0, no person could ever .
divert any water from any stream after one filing or
appropriation haed been made thereon, however small the
filing of the first gpproprister, because évery diversion
whether for the filling of & reservoir, or for direct use
of & canal, would necessarily lower the level of the
water in the stream. (See Schodde v. Twin Palls, 161
Ped. 42 - glso Schodde v. Twin Ralls, 224 U. S. 107).

13. However, as the trial court has decided in
our favor with reference to the particunlasr facts involved
in the Snake River matter, it will not be necessary for
us to consider this phase of the matter Pfurther.

14, I presume that this decision will end the
effort of the canal companies around Idsho PFalls and
Blackfoot to open their gates with the permission of
the court, but I understend that one of the canal come
panies has several times opened its gate in the night,
or some time after it was locked down by the Watermaster,
and has been taking water in violation of law, and has
told the Watermaster, or his deputy, that they would
open the gate again whenever he shut it down.

15. The Watermaster has notified the County Attorney
B )
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and requested prosecution but the County Attorney states
thet he is willing to prosecute, but that unless the
Watermaster can prove that he saw the Defendants open
the gates, they would not be sble to mske out a case,.

16. The local commnity sround Idsho Fells, par-
ticularly sround Rigby where this case has srisen, are
very much in sympethy with the ides of sllowing the
upper Snaeke River cenels to open their gates and take
the stored water belonging to the Minidokas and Twin Fells
Pro jects, and local people familisr with the conditions
in that section are very doubtful whether & jury conld
be secured whieh would convict.

17. In view of the scute water shortsge, it is
probable that there will be & good desl of trouble of
this kind during the remasinder of the irrigetion sesson,
and it is s serious problem how to proceed to prevent
these parties from stealing the water which is so vitally
necessary to masture the crops on the Minidcke and other
projects which have a right to the storage water.

18. I have suggested to the Watermaster that 1if
he cannot stop this practice by prosecutior under the
Criminal Statutes, he should call on the Attorney-Genersl
of the State to get out an Injunction restraining the
Compeny from tampering with gates after they have been
set by the Watermester, and then have them up for contempt
if the gates are sgsaln opened.

CC-—C. Of C.
P.M. ,Burley.
F.A.Banks,Idsho Falls,Idsaho.
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