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LEGISLATURE OF THE STATE OF IDAHO
Farty-eighth Legislature Second Regular Beansion — 1986
IN THE EEKATE
SENATE BILL NO. 1358

BY RESOURCES AND ENVIRONMENT COMMITTEE

1 AN ACT
2 RELATING TO TRUST WATERS ON THE SNAKE RIVER ESTABLISHED PURSUANT TO ACREEMENT;
3 AMENDING SECTION 42+203B, IDAHO CODE, TO PROVIDE THAT A USER OF WATER FOR
& POWER PURPOSES SUBCRDINATED BY AN AGREEMENT OR BY A PERMIT ISSUED AFTER
5 JULY 1, 198%, OR BY A LICENSE ISSUED AFTER JULY 1, 1985, MAY CONTINUE
6 USING THE WATER PENDING APPROVAL OF DEPLETIONARY FUTURE BENEFICIAL USES,
? TO CLARIFY APPLICATION TO CERTAIN WATERS OF THE SHAKE RIVER OR A SURFACE
B OR GROUND WATER TRISBUTARY TO THE SNAKE RIVER UPSTREAM FROM MILNER DAM, TO
- B PROVIDE APPLICATION TO CERTAIN WATERS OF THE SNAKE RIVER OR 4 SURFACE OR
i0 CROUND WATER TRIBUTARY TO THE SHAKE RIVER DOWHSTREAM FROM MILNER DAK
11 RECARDING THE DETERMINATION AND ADMINISTRATION QF RIGHTS TO THE USE OF
12 CERTAIN WATERS DF THE SNAKE RIVER, AND TO FROVIDE REFERENCES TQ IDAHO CODE
13 CITATIONS; AMENDING SECTION 42-203C, IDAHO CODE, TO PROVIDE IF AN APPLI-
14 CANT INTENDS TO APFROPRIATE WATER WHICH IS HELD IN TRUST BY THE STATE OF
15 IDAHO PURSUANT TO CERTAIN LAW, THE DIRECTOR OF THE DEPARTMENT QF WATER
e RESOURCES SHALL CONSIDER WHETHER THE PROPOSED USE INDIVIDUALLY QR
17 CUMULATIVELY WITH OTHER EXISTING USES OR USES REASONABLY LIKELY TO EXIST
i8 WITHIN TWELVE MONTHS OF THE PROPOSED USE WOULD SIGNIFICANTLY REDUCE THE
13 AMOUNT OF TRUST WATER AVAILARLE TO THE HOLDER OF THE WATER RICGHT USED FOR
20 POWER PRODUCTION, WHICH IS DEFINED BY AN ACREEMENT PURSUANT TO IDAHO LAW3
21 AND AMENDING SECTIDN 42-203D, IDAHO CODE, TO PROVIDE THAT THE DIRECTOR OF
22 THE DEPARTMENT OF WATER RESQURCES SHALL REVIEW ALL PERMITS ISSUED PRICR TQ
23 JULY 1, 1985, WHICH PROPOSE TO DIVERT WATER HELD IN TRUST BY THE STATE OF
24 IDAHO PURSUANT TO CERTAIN STATE LAW, 10 DETERMINE WHETHER THEY COMPLY WITH
25 CERTAIN STATE LAW, TO PROVIDE IF TME DEPARTMENT FINDS THAT PROPOSED USE IS
26 ALLOWED UNDER CERTAIN STATE LAW, THEN THE DEPARTMENT SHALL ENTER AN URDER
27 CONTINUING THE PERMIT, TO CLARIFY LANGUAGE AND TG PROVIDE CORRECT CITA-
28 TIONS; AND DECLARING AN EMERGENCY. ..

29 Be It Enacted by the Legislature of the State of Idahot

30 SECTION 1. That Section 42-2038, Idaho Code, be, and the same i3 hereby
31 amended to read 43 follows:

32 42-2038, AUTHORITY TO SUBORDINATE RIGHTS -- NATURE OF SUBORDINATED WATER
33 RICHT AND AUTHORITY TO ESTABLISH A SUBORDINATION CONDITION -~ AUTHORITY TQ
34 LIMIT TERM OF PERMIT OR LICENSE, (1) The legislature finds and declares that
15 jt is in the public interest to specifically implement the state’s power to
38 regulate and timit the use of water for power purposes dnd to define the rela~
37 tionship between the gytate and the holder of a water right for power purposes
38 to the extent such right exceeds an established minimum flow. The purposes of
39 the trust established by subgections (2) and (3) of trhis section are to assure
40 an adequate supply of water for all future beneficial uses and to clarify and
41 protest the right of a user of water for power purposes subordinsted by sn
42 apreement or by a permit issued after July 1, 1985, or by a 1license issued
43 after July 1, 1985, to continua uaing the water pending apgroval of
44 depletionary future beneficial uses.
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(2) A water right for power purposes which is defined by agreement with
the state as unsubordinated to the extent of a minimum flow established by
state action shall remain ongubordinated as defined by the agreement. Any
portion of the water rights for power purposes in excess of the level =o
established shall be held in trust by the state of Idaho, by and through the
governor, for the use and benefit of the user of the water for power purposes,
and af the people of the state of Idaho; provided, however, that application
of the provisions of this section to water vights for hydropower purposes on

the Snake river or 3tg tributaries downstream from Milnsr dam shall aot place
in trust any water from the Snake river or surface or ground water tributary
to the 8nake river upstream from Milner dam, For the purposes of the determi-—
nation and administration of rights to the uge of the waters of the Snake
river or its tributaries downstream from Milner dam, no portion of the waters
of the Snake river or gurfsce or ground water tributary to the BSnake river
upstream from Milner dam shall be considered. The rights held in trust shall
be subject to subordination to and depletxon by futute wupstream benefizial
users whose rights are acquired pursuant to stare law, including compliance
with the requirements of gection 42-203C, Idahe Code. '

{(3) Water rights For power purpases not defined by 4agreéement vwith the
state shall not be subject to depletion below any applicable minimum stream
flow established by state action. Water rights for pover purposes im excess
of such minimum stream flow shall be held in trust by the state of Idaha, by
and through the governor, for the use and benefit of the users of water far

power purpoges and of the people of the state of Idaho. The rights held in’

trust shall be subject to subordination to and depletion by future consumptive
upstream beneficial users whose rights are acquived pursuant to state law,
excludipg compliance with the requirements of section 42-203C, ldaho Code.

(4) The user of water for. power purposes a8 benefxCLary of the trust
established in subsectiong (2} gnd (3) of this section shall be entitled to
use water available at ita faciliries to the extent of the water right, and ro
protect its rights o the use of the water a3 provided by state law against
depletipns or claims not in accordance with state law.

(5) The governor or his designee is heraby authorized and empowered to
enter inte agreements with holders of water rights for power purposes to
define that portion of their water rights at ar belaw the level of the appli-
cable minimum stream flow as being unsubordinated to upstream beneficial uses
and depletions, and to define such rights in excess thereof as being held in
trust by the state under subsection (2} of this section. Such agreements
ahall be subject to ratification by law, The contract ontered inte by the
governor and the Idaho Power Company on October 25, 1984, is hareby found and
deelared to be such an apreement, and the legislature hereby ratifies ths
governor's authority and power to enter into this agreement.

{6) The director shall have the authority to subordinate the rights
granted in a permit or license for power purposes to subsequent upstream bene-
fieial depletionary uses. A subordinated water right for power use does nat
give rise fo any claim against, or right to interfere with, the holder of
subsequent upstveam rights establighed pursuant to state law, The director
shall also have the suthority to limit a permit or license for power purposes
to a specific term.

Subsection (8) of this sectieon shall not apply te licenses which have
alrezady been issued as of the affective date of this act.

(7} The director in the exercise of the authority rto limit a permit or
license for pawer purposes to & specific term of years shall designare the
number of years through which the term of the licenss shall extend and for
purposes of gdetermining such date shall conaider among other factors:
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{(a) The term of any power purchase contract which is, ovr reasonably may
become, applicable to, such permit or licengs}
{b) The policy of the Idaho public utilities commission (IPUC) regarding
the term of power purchase contracts as adminiscered by the IPUC under and
pursuant to the autherity of the public utility regulstory peliey act of
1978 (PURPA};
{c) The term of any federal energy ragulztory commissien (FERC) license
granted, or which reasonably may be granted, with respeet to any partie-
ular permit or license for power purposej
{d) FExisting downatream water uges established pursuant to state law,
The tertm of years shall be determined at the time of iasuance of the permit,
ar as soon thereafter as practicable if adequate information is not then
available, The term of yeatrs shall commence upon application of water to bene-
ficial use, The term of years, unce established, shall not thereafter be modi-
fied except in accordance with due process of law.

SECTION 2. That - Bection 42-203C, Tdabo tode, be, and the same i hereby
amended to read as follows!

49-2030, HYDROPOWER WATER RIGHT ~— CRITERIA FOR REALLOCATION ~- WEIGHT ~~
BURDEN OF PROOF. {1} If an applicant intends to appropriate water which is eor
may~~be-—avaitabte-~for-—appropriations-by-reasan-ef-a~yobordination—conditien
2ppkicabie-tu-a-water-right-for-pewer—porposesy—then held in trust by the
state of Idaho pursuant to gubgection (%) of section 42-203B, Idsho Code, the
director shall consider, prior to approving the application, the criteris
established in section 42~2034, Ydaho Code, and whether the proposed use would
sigriftcantty-~redace, individually or cumulatively with other existing uses,
or utes reagonably likely to exist within twelve (12) months of the proposed
use, would sipgnificantly reduce the ampunt of trust water available to the
holder of s the water right used for power production that is defined by
agreement pursuant o asubsection (5) of section 42-203B, Idaho Code, and, if
50, whether the proposed reduction is in the public interest.

(2) (a) The divecror in making such public interest determinations for

purposes of this section shall consider:

(i) The opotential benefits, both direct and indirect, that the pro-

posed uge would provide to the atate and local economyj

(i1} The economic impact the proposed uese would have upon electric

utility vates in the state of Idaho, and the availability,

foreseeability and cost of alternative energy gources to ameliorate

such impacty

(iii) The promotion of the family farming tradition}

(iv) The promotion of full economic and multiple use development of

the water resources of the state of Idahoj

(v) In the Snake River Basin above the Murphy gauge whether the pro-

posed development conforms to a staged develdpment policy of up to

twenty thousand (20,000) acres per year or eighty thougand (80,000)

acres in any four {4) year peciod.

No single factor enumerated above shall be entitled to greater weight
by the director in arriving at this detevmination,

(b) The burden of proof under the provigions of thig gection shall be on

the protestant,

SECTION 3. That Section 42-203D, Idaho Code, be, and the same i3 hereby
amended to read as follows?
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. 42-203D, REVIEW OF PERKITS -- QPPORTUNITY FOB HEARING. (1} The director
of the department of watar resources shall review all permits issued priaor to
the-effective-date-of~rhig-wection July -1, 1985, which propose to divert water
hald in trust by the gtate of Idsho pursuant -to subsectiod (5) . of section
43-2038, Idsho Code, except to the extent a permit has been put to beneficial
uge prior to July 1, 1985, to determine whether they comply with the provi-
siong of ch:ptar—iy—trtke—hﬁ saction 4#2-203C, Idaho Code. If the depsrtmsnt
finds that the proposed use is -allowed -under mection 42-203C, Idaho Code, then
the department shall enter an order continuing 'the permit. If -the department
finds that the proposed use does~mot-satrsfy-the-crireria-of-chapter-2;-eivte
42 is not allowed under section 42-203C, Idaho Code, then the department shall
aither caneel the permit or impose the conditions required to brisg the permit
into compliance with chapter-@¢«titie-42 section 42-203C, Idaho Code, ¥f--ghe
deparemene~§inda- tbat-bhe*permét-sattaéres-the—crrturtn*tstahizshed-zn*chapter
2r-—tittw-~42y-Idzho~Codes-then~the-department—shati-enter-an-srder-continurng
the-permies

{2) The department shall -provide an opportunity for hearing in accordance -

with section 42-1701A, Idaho Cpde, and sections €7-5209 through €7-52153, Idaho
Code, for each holder of a permit that is ptoposed elther to be cancelled or
made Subject to new ccndxtlons. :

SECTION' 4, An emergency exlstxng. therefor, which emergency 1s hereby
declared to exist, this act shall be in full force and effect on and after its
passage and approval. .

~ T
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IN THE SERATE
SENATE AMENDMENT TO S.B, HO. 1358

AMENDMENT TO SECTION 1
On page ! of the printed bill, delate lines 41 cthrough 43, and insert:
"protact the right of a uder of water for power purposes subordinated by a
permit issued after July 1, 1985, or by an apraement, to continug using the
water pending approval of',

CORRECTIOR TO TITLE
On page 1 of the printed bill, delete lines &4 and 5, and insert: "POWER
PURPOSES $UBORDINATED BY A PERMIT ISSUED AFTER JULY 1, 1985, OR BY AN AGREE-
MENT, MAY CONTINUE".




STATEMENT OF PURPOSE

- RS12550

This bill contains revisions of the Swan Falls legislation
passed last year. IDWR proposed regulations implementing
the Swan Falls legislation raised a numbaer of issues concerning
the interpretation of the legislaticn. Some of the important
aspects of this proposed bill include: (1) clarification that
trust waters do not extend t& the Snake River or tributary ground or
surface water above Milner, (2} clarification of those agreements
to which the eriteria in I.C. 42~203C apply, (3} clarification
] of the application of the "significant reduction® criterion of
I.C. 42-203C, (4) clarification of the review of existing permit
! applications, and (5) clarification that only trust waters are
f subject to the criteria of I.C. 42-203C.

s

FISCAL IMPACT

NONE.
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