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MEMORANDUM

TO: Ken Dunn
FROM: Norm Young A&7
DATE: June 14, 1985
SUBJ: Legal Issues Associated with Senate Bill 1008

Drafting rules and regulations for water right processing will
require addressing or avoiding several issues associated with
51008 and the Snake River Water Rights agreement. This memo is
intended to identify and briefly describe these issues, discuss
alternatives and suggest the alternative that will be chosen as
the rules are adopted, It is not now my intention to ask for a
legal opinion on any of these issues unless you believe it is
necessary. '

Issue 1 - Are flows at hydropower dams previously subordinated by

. conditions on permits or licenses issued prior to the effective

date congsidered to be trust waters and are applications proposing
to appropriate these waters to be processed under the public
interest criteria of 42-203C?

This issue arises because of the language in 42-203C(1) which
requires that "If an applicant intends to appropriate water which
is or may be available for appropriation by reason of a subordin~-
ation condition ...." (emphasis added). This language could be
considered as also referring to subordination conditions attached
to hydropower permits and licenses issued prior to passage of
81008 and would thus require a public interest review for appli-
c¢ations upstream from those hydroplants.

However, the Idaho Supreme Court recognized the validity of sub-
ordination conditions attached to permits and licenses in its
November 19, 1982 decision on Swan Falls. The legislature in its
statement of intent on $1008 made no reference to broadening the
scope of the reviews to reguire public interest reviews for pre-
viously subordinated flows.

Alternatives:

1) Draft rules with a provision recognizing that the publie
interest reviews apply to flows through all hydropower
facilities.

2) Do not address the issue.

3) Draft rules stating that previously subordinated hydro
flows are not subject to public interest reviews.

I propose to draft rules using alternative 3. I believe the -
issue needs to be addressed and it can be clarified in this maT>’
ter if the legislative committees concur,
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Issue 2 -~ Are the flows passing Milner Dam exempt from the trust
water provisions? :

The adopted minimum flow of 2zero cfs at Milner has been construed
by some as exempting any water passing Milner from the trust '
water provisions., This interpretation would mean that the flows
of the Thousand Springs and other sources entering below Milner
would have to be relied upon to supply the flow in the main stem
Snake River hydropower facilities. A simple reading of S1008
(Section 42-203b(2)) indicates that all waters in excess of an
established minimum flow up to the amount of the established

" hydropower right are to be considered trust waters. Actually,
the zero minimum flow at Milner could have the opposite effect of
increasing the flows that are to be considered trust waters
rather than to exempt the flows from public interest considera-
tions. The unsubordinated hydropower permit held by Twin Falls
Southside for diversion at Milner also could establish a trust
situation without regard to the Snake River Water Rights agree-
ment. .

" Alternatives:

1) Assume all flows passing Milner as surface water are not -
trust waters. ‘

2) Assume all surface flows, but not groundwater inflow,
entering above Milner -are not trust waters.

3) Assume all flows pa551ng Milner as surface water are
trust waters.

4) Do not address issue in the rules. .

I propose to draft the rules recognizing all flows tributary to
Snake River above Swan Falls including water passing Milner as
trust waters unless the main hydro rights at Swan PFalls and all
other hydropower facilities up to Milner (with the exceptlon of
C.J, 8trike) are satisfied.

Issue 3 - Are applications filed on developments completed prior
to October 1, 1984 to be processed for trust water using the
public interest criteria of 42-203C?

Assuming that the Snake River Water Rights agreement is ratified
and paragraph 7 becomes effective, Idaho Power Co. will have
subordinated the rights at its hydro plants to any development
diverting and beneficially using water prior to October 1, 1984
Af a claim or application is filed prior to June 30, 1985 (see
paragraph 7d of the agreement).

Because Jdaho Power Co.'s rights will then be subordinated to
these uses, the applications could be considered as not seeking
trust water and would not be subject to the additional public
interest criterion of 42-203C. However, the new provisions of



42-203C do not provide an exception for such applications and if
the appropriation doctrine of first in time is to be followed,
the subordination could perhaps be considered as attaching to
undeveloped but earlier in priority applications and permits.
Obviously this would be technically impossible to administer.

This issue is further compounded by HB71 which allows expanded
development associated with existing rights to be claimed as part
of the existing water right in a basin wide adjudication.

Alternatives:

1} Draft rules requiring all applications whether for de-
veloped or undeveloped projects to be subject to review
under 42-203C.

2) Draft rules requiring only those projects not developed
prior to October 1, 1984 are to be reviewed under the
requirements of 42-203C. This exempts projects developed
prior to October 1, 1984 as long as an application or
¢laim was filed prior to June 30, 1985,

I believe this procedural matter must be addressed and clarified
in the rules. I also believe both Idaho Power Co. and the legis-
lature intended to recognize all existing uses. For these rea-
sons, I propose to incorporate alternative 2 into the draft
rules., However, distribution of water in times of scarcity
should be simply by priority.

Issue 4 - Does Section 42~203D require reprocessing of all unde-
veloped permits including those not on trust waters?

Section 42-203D requires all permits to the extent they have not
been developed prior to June 30, 1985 to be reprocessed under the
provisions of Chapter 2, Title 42, Idaho Code. This could be
interpreted as requiring permits in all areas of the state to be
reviewed and reprocessed. However, such a requirement would be
meaningless if the criteria for evaluating the permits had not
been revised. 8ince the criteria has only been revised for
filings proposing to take trust water, it would be redundant to
reprocess other permits.

Alternatives:
1) Do not address issues in the rules.

2) Draft rules requiring all undeveloped permits to be re-
processed,

3) Draft rules requlrlng reprocessing only for undeveloped
permits proposing to use trust waters.

I propose to draft rules using alternative 3. The foregoing Is a true-and cartified copy of
the document on file at the department of

Water Resolt,?ﬁ‘
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Issue 5 - Must the trust waters be reallocated by priority of
application? .

All pending appllcatlons and undeveloped permits needing to be
reprocessed were filed for unappropriated water recognizing first
in time - Ffirst in right. However, the trust waters are actually
appropriated flows that are being reallocated. The Snake River
Water nghts agreement cuts across the appropriation doctrine by
recognizing all existing uses whether a legal water right had
been obtained or not. Thus the reallocation of trust water may

not require processing and approving rights by priority of fil-

ing.

" This is an issue for which we are seeking public 1nput before the

rules and requlations are drafted., There are obviously many
possible alternatives for the order of processing. My thinking
at this time is that priority must be a principle criterion;
however, the rules must also allow timely processing of recently
filed appllcatlons for non-trust waters, non—consumptlve uses on
any water source and for expedited processing of those applica-
tions meeting the contrast definition of DCMI. In addition,
applications for projects developed prior to October 1, 1984
should also be processed out of seqguence.
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