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Draft Rules Implement Water Laws

This particular edmon of Currents
provides the text of draft rules.and reg-
ulations (rules) prepared by the ldaho
Department of Water Resources for

- water approprlatlon

The rules are proposed for adoption
to implement the provisions of Section
42-203, Idaho Code which was
amended during the first regular ses-
sion of the 48th Idaho Legislature. The
thrust of the draft rules is to define in
more detail how the State of Idaho,
through the Department of Water
Resources, will consider applications
to appropriate “trust water* made
available through. the Swan Falls set.
tlement agreement signed in October
1984, as well as applications for unap-
propriated water.

To insure full public participation in

* As background, in October 1984,
through joint efforts of the Governor’s
Office, the Altorney General’s Office
and Ildaho Power Company, three
documents were finalized, The docu-
ments included .a framework for final
resolution of Snake River Water
Rights, an Agreement and a contract,

" Implementation ol -certain of the

agreement- provisions included legisla-
tion to grant rule making and morato-
rium authority to the Department of
Water Resources. In addition, changes
were made to Section 42.203, ldaho
Code which deal with appropriation of
water, The code section, as amended,
is described in four parts.

Section 42-2034, Idaho Code now

- includes provisions for statewide pub-

lication of applications proposing to

The draft rules and regulations
address some general procedures to
be followed by the Department, but
primarily are intended to implement
the provisions of Section 42-203C,

" Idaho Code and Section 42.203D,

Idaho Code.

Public comments received in ‘the
past by the Department at infarmation
meetings held in May 1985 provided

-guidance for preparation of the draft

rules,

Information meetings on the dra(t
water appropriation rules shown in this
edition are scheduled as follows:

October 15, 1985, Lewiston
Lewis & Clark State College
Meriwether Lewis Hall,
Science Bldg. Rm. 100

8th and Mullan Ave,
1:00P.M.

October 21, 1985, Boise
Hall of Mirrors,
West Conference Room,
700 W. State St.,
1:00 P.M, and 7:00 P.M.

October 22, 1985, Burley
Burley Inn,
800 N. Overland Ave.,
1:00 P.M, and 7:00 P.M.

October 23, 1985, ldaho Falls
Eliks Lodge, .

October 24, 1985, Idaho Falls

the rule making process, the depart- appropriate a rate or volume over a 2:00 P.M. Elks Lodge,
ment is issuing the draft water appro-  certain amount, } . ) 640 E. Elva,
priation rules and regulations and will  Section 42.203B, 1daho Code pro- -October 16, 1985, Coeur d'Alene 1:00 P.M,
conduct public information meetings.  vides for subordination of hydropower City Council Chambers,
The issuance of the draft rules isnot  uses and authorizes a term of years City Hall,
one of the formal steps requiredinrule  through alwhkh a hydropower water ~
and regulation promulgation, For that  right is valid, r .
reuon?the forr:at of t?\e meetingswill ~ Section 42.203C, ldaho Code des- - TABLE OF CONTENTS
be to provide information to facilitate cribes public interest criteria to be Bule 1. General Provisions
public review and comment. Formal ~considered prior o 2pproving a per mit 1,L Background 2nd Purpose
- testimony or formal statements willnot  for trust water which would signifi- 1,2 Scope and Appllcalﬂhty
be received at these meetings. The cantly reduce the amount of water 1,3. Authority ]
opportunity for formal comment has available to a hydropower user. 1,4. General Description of the Procedure to be Used
been tentatively planned for January ~ Section 42203D, Idaho- Code : for Allocation of Unappropriated Water and Reall-
1986 as one of the steps in the required  requires a review of outstanding per- location of Trust Water
rule and regulation promulgation mits for which development was not ‘1,5.  Location and Nature of Trust Water
process. complete by July 1, 1985. Rule 2. Definitions
Rule 3. Application Requitements
3,1 General Provisions _
3,2. Effect of an Application
3,3. Requirements for Applications to be Accepted
for Filing
34, Amended Apphcamms
Rule 4. Processmg Applications for Permit and Reprocess-
ing Permits, .
4,1. General
4,2. Public Notice Requirement
4,3. Protest, Intervention and Hearings
4.4. Burden of Proof
4,5, Additional Information Requirements
Rule 5. Evalnation Criteria
5,1. Criteria Used to Evaluate All Applications to
“Appropriate Water
5,2, Criteria for Evaluating Whether a Proposéd Use
of Trast Water Will Slgmﬁcanﬂy Reduce Water
Available to the Holder of a Water Right Used for
) Power Purposes
5,3. Criteria for Evaluating Public lnterest
) ' . . Rule 6. Conditions of Apjproval
Swan Falls Dam, a 24-foot run-of-the-river power plant on the Snake | Rule 7. Moratoriums )
River near Murphy, was the focal point of the hydropower v. upstream 7,1 ‘Applications for Permits .
development controversy that started in [daho in 1977. Originally built 7,2. Permits .
- to provide power for the Owyhee County mines, the dam is now owned L ’ : . )
by Idaho Power Co. (Photo by Kay Weaver) -
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§r$0s23 Rules For Water Allocation -

Rule = L General Provisions

1,1. "Background and Purpose .

" The 1985 Idaho Legislature authorized reallocation of cer-
tain hydropower water rights to new upstream beneficial
uses. The reallocation is to be accomplished using statutes
designed to provide for the -ppropriation of unapprop-
riated public water suppler.iented by a public interest
‘review of thosé reallocations which significantly reduce

- existing hydropower generation. These rules and regula-

‘tions -provide the procedurés for obtaining the right to
divert and use unappropriated public water as well as
wiater- previously appropriated for hydropower use which
has been placed in trust with the State of Idaho and is
subject to realiocation. Guidelines are provided for ‘the
filing and processing of applications, and criteria are estab-
lished for dgtermining the actions to be taken by the
director. .- :
Note: Rules which are applicable only to the realloca-
tion of trust water are printed in bold type set.
1,2, Scope and Applicability : .
These rules and regulations are applicable to appropria-
tions from all sources of unappropriated public water in
the State of Jdaho under. the authority of Chapter 2, Title
42, Idaho Code. Sources of public water include rivers,
streams, springs, lakeés and ground water. The rules and
. regulations are also applicable to the reallocation of
hydropower water rights held in trust by the State of
Idaho, The rules and regulations are applicable to all appli-

¢ations to appropriate water filed with the Department of

Water Resources prior to the effective date of these rules

. upon which an action to approve or deny the application is
pending and to all applications filed subsequent to adop-
tio of the rules and regulations. In addition, the rules and
regulations are applicable to all existing permits to approp-
riate water to the extent that such permits were not deve-
loped prior to July 1, 1985,

13. Authority ; '

The director of the Department of Water Resources
adopts these rules and regulations under the authority
provided by Sections 42-1805(7)- and 42-1805(8), Idaho
Code. . ’ . .

" 1,4. General Description of the Procedure to be Used for Allo-
cation of Unappropriated Water and Reallocation of Trust
Water PR e

. L4,1. Applications to apprapriate unappropriated water will be
evaluated "using the criteria of Section’ 42-203A, Idaho
Code which requires an assessment to be made of the
impact of the proposed use on water availability for exist-
ing water rights, the adequacy of the water supply for the
proposed use,whether the application is filed for specula-
tive purposes, the financial ability of the applicant to com-
plete the project, and the effect of the proposed use on the
. local public interest. : ]

1,4,2. Appropriations of trust water made available by Sec-
tion 42-203B, Idaho Code, will be evaluated using a
three-step analysis. - - ’ | .

1L,4,2,1. First, the proposed use must be evaluated under the

* criteria of 42.203A Idaho Code.

1,4,2,2. Second, if the proposed use satisfies the criteria of
Section 42-203A, ldabo Code, then Section 42-203C,

Idaho Code requires a determination of whether the
proposed use will significantly red individually or
cumulatively with other uses, the amount of water
available to the bolder of a water right used for

power production whose rights are held in trust by

the state and are subject io subordination and deple-

tion by future beneficial users whose rights are
acquired pursuant to state law. Because any applica-

tion posing a piive use when considered

along with the cumulative effects of all other alloca-

. tions of trust water will reduce the flows available to
downstream hydropower rights, all applications
proposing consumptive uses of trust water are con-
sidered for purposes of the rules and regulations as

causing a significant reduction in flows available for

hydropower generation.

1,4,2,3. Third, based upon'a finding of significant teduction,.

the proposed use must be evaluated in terms of the
public interest criteria of Section 42-203C(2), laho
Code. Unp d licati -oposing DCMI

uses, as herein defined, are herein determined to

satinfy the public interest criteria,

1,5, Location and Nature of Trust Water '

1,5,1. The Snake River water rights agreement between the
: State of Idaho and Idnho Power Company places in -
trust a part of the flows available to. Idaho Power
e ordinarod -

Company undeér its pr

hydropower water rights in the Snake River basinat = -

and upstream from Swan Falls Dam. The flows sub-
ject to the trust water provisions as a result of the

agreement and-the legislation which implemented it

are as followsi-

/15,11, Trust water flows are Jocated in the Snake River

upstream from.Swan Falls Dam located in Section
18, Township 2 Sputh; Range 1 East, Boise Meridian
(B.M.)) and all surface and ground water soucces trib-
‘utary to the Sriake River upstream from Swan Falls
Dam. I - :

1,5,1,2, Ground water. existing within the geographic area
shown in Figure1 shall be considered tributary to the

Snake River upstream from Swan Falls Dam unless -

: the director determines otherwise,

1,5,1,3. Trust water flows are those occurring in the Snake
. River and tributaries in ‘the geographic area desig-
nated in Rule 1,5,1,1. which exceed the established
" minimum stream flows and are less than the water
rights for éxis._ti_ng and proposed hydropower gener-
ating facilities in the Milner Dam to Swan Falls Dam
reach of Snake River, to the extent such rights were
unsubordinated prior to the Snake River water rights
agreement. Minimum average daily flows have been
established by action of the board and legislature at
the U.S. Geological Survey ing station located
near Murphy (Section 35, Township 1 South, Range 1
West B.M.)in the'amount of 3900 cfs from-April 1 to
October 31 and 5600 c¢fs from November 1 to March
31, and at Milner gauging station located in Section
29, Township 10 South, Range 21 East, B.M. in the
amount of zero (D) cfs from January 1 to December

31 - T .
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1,5,2. Applicaﬁuﬁs to divert watfer to storage from the

Snake River and tributaries upstream from Milner
Dam are not subject to the public interest review for

* trust water of Section 42-203C, Idaho Code. (Refer-

1,5,3.

1,54

ence: Policy 32 1, State Water Plan), .

For purpdses of these rules and regulations, water
made available for reallocation due to subordination
conditions placed on hydropower permits or licenses
issued on or after July 1, 1985, as authorized by Sec-
tion 42-203B(6), Idaho Code, shall be treated as trust
water.

For putpases of clarification, the following sources of pub-

*lic water are not trust:water and are not subject to the

‘1,6:4,1.

1,5,4,2.

Rule

1,5,4,3.

54

2,1

2,

-

3

public interest provisions of Section 42-203C, Idaho Code.
Sources or tributaries to sources upon which no hydro-
power generating facilities are located downstream within

‘the State of Idaho are not trust waters (Example - Salmon

River).

Sources or tnbutanes to sources wh1ch Have hydropower
generating facilities located within the' State of Idaho for
which the hydropower water right permit or license or
Federal Eneray Regulatory Commission Jicense have not,
been subordinated, and the State of Idaho has not entered
into an' agreemernit with the holder of the hydropower
water right pursuant to Section 42-203B(2), Idaho Code,
and the State of Idaho has not established a minimurg
stream flaw for purposes of protecting hydropower gener-
ation, are not trust waters, Such sources are considered
appropriated to'the extent of the existing water rights on
the source including the amount of all unsubordinated
hydropower water rights (Example - Bear River).

Sources or tributaries to sources which have hydropower
generating facilities located within the' State of Idaho for
which the hydropower water right permit or license that
was issued prior to July 1, 1985, or the Federal Eneray

" Regulatory Commission license for such facility included a

subordination condition are not trust. ;water, Such flows
are considered to be public waters sub}ect to appropria-
tion under the provisions of Section 42:2034, ldaho Cade
(Example - Snake Rlver downstream from Murphy gauging
station).

. Flows in excess of estabhshed nghts and rlghts used for

hydropower purposes are unappropriated waters subject

" to allocation under Section 42.203A, Idaho Code.

Definitions .
Unless the context otherwise requires, the following defini.

‘tions govern these rules' and regulations:

Acre-foot (AF) is a volutne of water sufficient to cover one -
acre of land one foot deep andis equal to 43,560 cubic. feet,

. Advertisement is the action taken by the director to pro-

vide notice, usually by publication of a legal notice in one
'or more newspapers, of a proposed appropriation or other
notice required in administration ' of his dufies and
responsibilities. .
Applicant is the person, corporation, association, firm,
governmental ageicy or other entity, or the holder of a
permit. being reprocessed pursuant to Section 42-203D,
Idaho Code, who initiates an appropriation of water or
related water matter for the director’s consideration.

Adjudication process on the
Srake River?

benefits:and costs?
nmpact on water rights?

Send {or this free brochure, Water
Right Adjudication, Snake River

Basin, It may help answer some 'of
your queshons about this’ 1mportant,'

issue.

Name

Confused about the

Curious.about the

Worried about the

Address

'City:

Statehouse, Boise, Idaho 83720

1dafio Zip Code
Mail coupon to the Idaho Deparfment of Water Resourus, .

24.
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Application for Permit is the request io the department -

. proposing to appropriate the public; waters or trust waters

‘2,5,
2,6.

of the state.
Board means-the. Idaho Water Resource Board

Beneficial Use is one or-more of the. Tecognized beneﬁcxal
uses of water including buit not limited to, domestic, muriic-

+ ipal, irrigation, hvdropower generation, xndustnal com-

mercial, recreation, stockwatermg »and fish propagation
.uses for which permits to appropriate water can be issued
as well as other uses which provide a benefit to the user of
the water as determmed by the dlrector Industrial use as
used for purposes of thiese rules and regulahons includes,

" . but’s not limited to, manufactunng, mining and pracessing .

uses of water. Dﬂunon of ﬂows for pollutlon abatemnent is

" -not a beneficial use.

2,7.

2,8,

Cubic foot per second (cfs) sa rate of flow approxlmately
equal to 448.8 gallons per; mmute and also equals 50 Idaho
minexr's inches. B
DCMI is an acronym for domestlc commercxal
municipal and industiial; In these rules- and regula-
tions it deslgnntes céftain. classes of- these uses

* determined to- satisfy public inferest requirements,

Domestic use, for. pusposes of this term, is water for
one or more houscholds and wafer used for all other
purposes including irrigation of a residential lot in
. connection with'each -of the ‘households where the
diversion to each household does not exceed thir-
i ‘'day.-Also for pur-
unicipal and indis- -

" trial uses are any such tises. whith do noi deplete the -

<29

- 2,10

2,12,

2,13,

" Water Resources. ~
2,11

- utiappropriated public- water of the

Resources.
Director. means the.di

Legal subdivision-is .
government land- survéyizand usually is- described by
government lot or quarte qua ction; township and
range. A lot.and block of & subdivision plat recorded with
the county recorder mip. be.“used in addilioh to the
quatter-quarter, section, township 3nd rarige description. *
-Perinit or water right. ‘permit is the ater rlght document
issued by the director authommg 1 version and use of
kate nrwater held-in

trust by the state.
Priority, or priority of . appropna ion; or pnomy date is the
date of appropriation assigned to a-water right, The prior-
ity of awater rlghl for pub[ic water or trust water i is used.to
determine the ordet of water delwery frotn a soufce during
times of shortage, The earlxer or pridr'date being the better

right.

. Project’ wcrks isa general term whlch includes diversion

works, conveyance works; and any dévices which may be
used to apply the water- to the mtended use, lmprovements

" which have been made as aresult of application of water,

2,15

such as land prepara'non for cultlvahcn are not.a part of
the project works. - " - . R
Smgle family dom%nc purposes is water for household use

This special edifion of Cur‘rents has
been funded by the | Resources Admm-
Siom, Tdah

by writing the ‘Idaho Departmem of
.. Water Resoiifces, Statehouse, Boise,.
. 1D 88720 Comes may also be bbtained

from the state office,. 450 W -State .

Street, Boxse, D 83720 of any of the

! regional * offices " Boise,:.. Coeur ~
" d'Alene, Twin Fall or Idaho. Falls.
A. Kenneth Dunn,

IDWR Du-ector

’ NormanC Young,
Dl\nsmh Admmxstrator

. L Glen Saxton :
Operatnons Bureau: Chlef
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or livestack and water used for-all other purposes includ-~ - 3,1,4." All applications for. permit to appropriate public water or -
ing irrigation-of up to oné half {}) acre of lanid'in conneg-  trust water of the state of Idaho shall be on the form pro-
tion with-said household where total use is pot in excess of vided by the department entitled Application for Permit to
thirteen thousand (13,000) gallons per day, . " - - " Appropriate the Public Waters of the State of ldaho” and
2,16. Subordinated, water right-means 2 water right used for . - shall include all necessary information as described in Rule
hydropqwer generation_purposes that is subject to deple- --3,3: An application for permit that is not complete as des-
" tion without compensatlon by upstream water rights deve- cribed i, Rule 3,3: will not be accepted for filing and wnll be
loped: Iater in nme R - returned along with any. fees submitted to the persori sub-

mitting the.application. No priority will be established by
an incomplete application.” Applications meeting the '
excess'of a mlmmum flow established by the director requirements of Rulé 3,3.-will be accepted for filing and will
. A .. be-endorsed by the department as to the time and date
in comp e with app law (reference; Chap- - received. The acceptability-of applications requiring clarifi-
ter 15, Title 42, Jdaho Code) or by the board through - receve LBy 0! applications requiring
cation or corrections shall be determined by the diregtor.
adoption or amendment of the State Water Plan. For
. 3,1,5. The department will correspond with the applicant con
purposes of ‘these rules, trust water also includes cerning applications which have been accepted for filing b
| water available because of- subordination-conditions ) tlf:::lzgagﬁq ent :uhic‘;-requ:ir :v:la:iggat:o:zr c‘orrectiogrll 05;
_ applicable to. water right permnts or licenses for the information required by Rule 3,3, If the additional or
corrected information is'supplied after thirty (30) days, the
priority date of the application will be determined by. the
date the additional or corrected informationis received by
- the department unless the applicant has requested within
_ -the thirty (30) day period ; ‘additional time to provxde the
_information, has shown’ good reasons for needing addi-
tional time, and the director has granted additional time.
3,1,6. Failure'to submit the ddditional-or corrected information is
-cause for the dlrector to void the records of the

2l17 Tmsl water is that porﬂon ‘of an unsubordmated
water ‘right used for: power purposes which is in

2,1& Unappropnated ‘water is:the pubhc water of the state of
ldaho in' strea_ams, rivers akes spnngs or gmund water in

. Rue .- 3. Application

- - application.

8,1, General Provis : 3,2. Effect of an Apphcahon .
3,1,1. No'person shall commence’ lhe constructxon of any pro:ect : 3,2,1. Any application, whether filed before or after PFO'
: works or comhence the diversion of the pubhc water of ) mulgation of these rules; which seeks to appropriate

trust water of the State of Idaho from ahy source or . water from a source upon which the state holds trust
change the point of diversion, place, period-or nature of . : water shall be considered an application for realloca-
“use of any existing water right without first Having filed an tion of trust water unless the applicant indicates in
application for permit to appropriate the water or other : writing that the application is for ‘unappropriated
appropriafe .form with the department and received - : " water and provides mformatlon necessary to demon-
approval from the director, uniess exempted by these _ strate that opriated water is available
rules or by statute. : 3,2,2. The priority of an application for unappropriated or trust
3,1,2. Any person proposing ‘to. commence a diversion of the . water is established as-of ;he time and date received in’
- public water or the trust water of the State of Idaho from a complete form along with the statutory fee in any official
ground water source for single family domestic purposes is office of the department. The priority of the application,
exempt from. the application and permit requirements of ‘remains fixed unless changed by action of the director in
Rule 3,1,1. Any person -proposing to. add a single: family accordance with apphcable law.
domestic use to an existing ground water diversion includ- 3,2,3. An application for permit to appropriate water is not a

ing one used for single family domestic pumoses i exempt -
from the provisions of Rule 3,1,1.

3,1,3. Any person watering livestock directly from a natural-
stream without the use of a constructed diversion worksis |

water right and does not authorize diversion or use of
water until approved by the director in accordance with
statutes and resulatlons in eﬂect at the.time the apphc.atmn
is-approved.’

exempt’from Rule 3,1,1. ) ’ 3,214, An applicant’s interest in- an application for permit to
77N l
‘ — Vil ) - - . . .
7/ B ~ \ - " -7, . This map shows the'extent of the
P - § ’ A - ‘Snake River basin and the locations of
. . _ WASH, - ! the major dams and gagmg stations at
! . o g —~ Lewisfon . (' . - Mutphy and Weiser. : .
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" 1 . 800-334- SAVE

Fu- the IDIIIO DEPAITIENT OF WATER lESNﬂCES
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\,

appropriate water is personal prapeny An assignment of
interest in an application creates a rebuttable presumption
that the application was filed for speculative purposes.
3,3.. Requirements for Applxcanons to be Actepted for Filing
3,3,1. The department form entitled "Application for Permit to -
~“Appropriate the Public Waters -of ik .State’ of Tdaho”
(heredfter termed apphcanon for permit form”) 'is the
required form to apply lor'elther unappropnated water or
trust water,
The following information shall be shown onan application
for permit form and submitted together with the statutory .
fee to an office of the department before the application for
permit may be accepted for filing by the department.
The name and post office address of the applicant shall be
listed. If the application is inthe name of a corporation, the
names and addresses of xts dxrectors and ofﬁcers shall'be
provided,
The name of the water source sought to be appropriated
shall be listed. For surfacé water sources, the source of
water shall be identified by the-official geographic name
listed on the U.S. Geologichl Survey Quadrangle map, or if
no official name has been g ven, by the name in local com- )
mon usage. If the source has not been named; it can be -
described as “unnamed®, but the system or river-to which
it is tributary shall be ldentlf‘ ed. For ground water sources,
the source shall be listed {as "ground water”. Only one
source shall be listed on an application unless the applica-
" tion is for a single system whu:h wxll have more than one
source,
The legal description of the' pomt of dnvers»on and place of
-use shall be listed. The location of the point(s) of diversion_
and the place of yse shall be ‘described to the nearest
40-acre subdivision or U.S.i Govemment Lot of the Public
Land Survey System. Sprmgs shall be-shown t&f the near-

332
3,3,2,1.

3,322

3,3,2,3.

est 10-acre tract. Subdlwsxon names, 46t and block" -

" numbers and any name in local.confmon: usage for the.
point of diversien, or placejof use shall be mcluded Lin the

.comments section of the- apphcahon form.. If irrigation:is - -

listed as a purpose of use, the number of‘acres\m each

3,3,2,4. The quantity of water to be dwerted shall be listed, asa rate
"of flow in cubic. feet per second and/oras a volume to: be:
stored in acre-feet per year for each. purpose of | use .
requested. - . . .
3,3,2,5. Impoundment (storage) appbcahons shall show the maxi-

exceed the storage capacityiof the impoundment structure ;.

unless'the application describes a plan of operation for ~

filling therreservair more than once. per year. -

40-acte subdivision of the place of use shall-be: hs{eti BTN

mum acrefeet requirement per year which shall-not .- o

. Cwrrents—October, 1985 Page 5 -

3,3,2,6. Every offstream storage impoundment . application shall
show a maximum rate of diversion to storage as well as the
total storage volume,
3,3,2,7. The nature of the proposed beneficial use or -uses of the
wiiter shall be listed. While the purpose may be described
in general terms such as irrigation, industrial or mumnicipal, .
A descnphon sufficient to identify the proposed use oruses -
‘of the water shall also-be included, '
3,3,2,8. The period of each year during which- water will be di
verted, stored and’ beneficially used shall be Bsted. The
- period of use for irrigation purposes shall coincide with the
annualpenodsofuseshovmml-'mz,urﬂasxtcanbe
- shown to-the satisfaction of the director that a ddfemnt
_period of use is nécessary, . | .
3,3.2,9. .The: proposed: methed of fon, ¢ 1 .
" and systein for dxsfrnbutmg and: using the water shall.be
i dmcnbed

SUGGESTED IRRIGATION . SEASONS
IN IDAHO
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3,3,2,10. The period of time reqwred for comp!ebon of the pro’ecl
‘works and application of water to the proposed use shall
be listed. This penodofnmeshallnotaceedﬁw {5) years,

3,3,2,11. A map or platdEufﬁcmtsca!e(notl&st}mnmmnwhes
equal to-one milé) to show the project proposed shall be
mcluded The map or plat shall agree with the legal decrip-

. -, tions and other information shown on the application,

3, ,3,2,12, The application form shall be signed by the apphicant listed
on the appllcatxon or evidénce must be submitted to show
that the signator has autbonty to sign the application: An
applicatiori.in more,tban ‘one name shall be signed by each

- applicanit unless the naines are joined by “or”; or. “and/or”.

- g 3,2,13 Applications by corporations, compamm ‘or municipalities
_or other, orgamzauons shall be signéd by an officer of the
curporauon or company.or an elected official of the munic-
xpamy or an individual aithorized by the organization to

. sign the apphcahon The sngnator's fitle shall be shown

with the mgnamre

3, 3 2 13, Applxc‘ahuns may be signed by a person having a current
- "power of attorney™ authonzed by the applicant. A copy of
- the power oi attomey” shall ‘be mduded with the
“application.”

33215 An applu;anon Slgned by a mark or "X~ must have the
-~ signator’s fisrme- printed or. typed riearby and the mark
:must. have been witnessed and the application ngned by
the thness. ’
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3,3,2,16.

34,
34,1,

‘3,42,

. 34.3.

34,4,

The application form shall be accompanied with 2 fee in
the ired by Section 42-221A, Idaho Code.
Amended Applications

Applications for permit shall be amended whenever sig
nificant changes to the place, peried or nature of the

intended use, method or location of diversion or proposed

use or uses of the water ot other substantial changes from
that shown on the pending application are intended. An
application ghall be amended if the proposed change will
result in a greater rate of diversion or depletion:(se¢ Rule
8,4,3.), if the point of diversion, place.of use, or point of
discharge of the return flow are altered, if the period of the
year.that water will be used is changed, if the purpose of
the use is changed, or if the change will, in the judgment of
the director, otherwise adversely aﬁect the rights of other
water users or the local public interest.-

-An application can be amended to claniy the name oi the

source of water but may not be amended to change the
source of water.

An amendment which increases the rate of diversion, -
-increases the volume of water diverted per year or the

volurme of water.depleted, lengthens the periad of use, or
adds an additional purpose of use shall result-in the priority
of the application’ for permit being changed to the date the
amended application is received by the department.

An application for permit may be amended by endorse-
ment by the applicant or his agent on the original applica-
tion for permit form which endorsemnent shall be initialed
and dated. If the changes required to the information on
the application are, in the juddment of the director, sub-
stantial enough to cause confusion in interpreting the
application form, the amended application shall be submit-
ted on a new application for permit form to be designated

" asan amended application.

3,4,5.

3,4,6,

An amended application shall be accompamed by the addi
tional fee required by Section 42-221A, Idaho Code, if the

total rate of diversion or total volume of storage requested

is increased and by the fee required by Section 42-221F,
Idaho Code, for readvemsmg 1f notloe of the ongmal appli-

-cation-has been published.

If the applicant changes his name or mail'ng address an

- amended application need not. be submiited, but the de

Rule 4,
4,1
4,11

41L1
41,12,

partment shall be notxﬁed by the applicant in writmg

Processmg Applxcatlons for Permnt and Reprocessing
Permits :

General

Unprotested apphcabons, whether for unappropriated
water or trust water, will be processed using the followmg
general steps:

Advertisement and protest pencd,

Department review of applications and additional informa-

- tion, including department field review (optional);

43,13,
4,1,1,4.
4,1,1,5.
4,1,1,6.

4,1,2.

4,121,
4,122,
4123,

4,124,
4,12,5.
4,1,2,6.

4,13

414

Fact finding hearing (opbonal), .

Director’s decision;

Section 42-17014, Idaho Code, hearmg, 1f requested and.
Director’s decxsxon affirmed or mod:ﬁed

Protested épplications whether for unappropriated water .

or trust water, will be processed usmg the followmg
general steps:

Advertisement and protest penod

Hearing and/or conference; .

Department review .of applications, . hearmg rm,ord and

additional mfarmatxon mcludmg department ﬁeld review
. {optional), .

Proposed decision (unless waived by parties); *

Briefing or oral argument (optional); and -

Director’s decision acceptmg or modlfymg the proposed
decision,

The, director’s decision rz)ectmg and denymg approval of
an apphcahon for permit filed for diversian from a source
previously .designatedas 4 critical ground- water area or
upon which a moratorium has previously been entered

.may be issued without advertisement of the application.

An applyoant may request jn writing that commencément
of processing of his or her application be delayed for a-
petiod not to exceed one 1) year or that processing. be

HASHINGTON

4,2,
42,1
4,2,1,1.

42,12

‘mterruptéd for a period not to exceed six (6) months.

The divector- at his discretion may approve the request
unless he determines that another person will be injured by
the delay or that the applicant segks thé delay for purpose
of speculation, or that the public interest of the people of
Idaho will not be served by the. delay. The director may
approve a request for delay for a shorter period of time or
upon conditions, and ; smay renew the approval upon
request. ; .
Public Notice Reqmrement :

Applications for permit which have not been advernsed
Advertisement of apphca’nons for permit proposing a rate
of diversion of ten (10) cfs or less or storage of 1000 AF or

less shall comply thh prpwsxons of Sechcn 42-203A, Idaho

Code.:
Advertisement of apphcahons for perrmt in excess of the

< - amounts in Rule 4,2,1 1 shall comply .with provisions of
. Section 42:2034, Idaho Code and shall be. published in a

42,13,

newspaper or to achieve statewide
circulation.

Statewide cu'culahon w:th respect to Secnon 42-203A(2),

newspapers

Idaho Code, shall be obtained by publication of a legal-.
notice at least once each week for two (2) successive .

weeke in a newspaper, as defined in Section 60-106, Jdaho
Code, of general circulation in the county in which the
point of diversion is located and by publication of a legal

“notice at least once each week for two (2) successive

4,2,2.
4,2,2,1.

i
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weeks in at least one daily ‘newspaper, as defined.in Sec-
tion 60-107, Idaho Cade, published ineach of the depart.
ment’s four administrative regions and determined by the

director to-be of general circulation within the depart-

ment’s region within which it is published. The administra-
tive regions of the department are identified on Figure 3.
The names of newspapers used for statewide publication
are available from any departrment office. :
Applications for permit which have been advertised
Notice of applicatlons for pemut for water from the
Snake Rwer and tribqtancs. including ground water

DA

- —

STATE OF 1DAHO"

REGIONAL OFRICED

~:f\l

o
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B s 1
v rem L

Figqre 3
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‘upstream from Swan Falls Dam located in Section

. 18, Township 2 South, Range 1 East, B.M,, which

42,22,
4,23,

4,2,3,1,

4,2,3,2.
4,2,3,2,1.

4,2,3.2,2.

4.2,3,2,3.

42,324,
42,325,

have been held without action pending the resolution
of the Swan Falls matter shall be readvertised by the
director in accordance with Rule 4,2,1,1. or Rule
4,2,1,2, as appropriate to allow opportunity for pro-
tests to be entered with respect to the public interest
criteria of Sectibn 42-203C(2), Idaho Code.

The applicant shall pay the readvertisement fee pro-

vided in Section 42.221F, Idaho Code, prior to the.

advertlsement.

Notice of existing permits

All existing permits, issued pnor to July 1, 1985,
-unless exempted by Rule 4,2,3,2, shall be subject to
the review requirements of Section 42:203D, Idaho
Code, and shall be readvertised in accordance with
Rule 4,2,1,1. or Rule 4,2,1,2. as appropriate.

Permits exempt from the provxsnons of 42 203D,

Idaho Code include:
Permits appropriating water from sources or seq-

ments of sources upon which the state does not hold
water in trust;
Permits for DCMI uses; .

Permits named in but dts:rmssed from the legal action -

entitled “Idaho Powér Company vs Idaho- Depart-

ment of Water Resources, et al, Ada ‘County Civil'

No. 81375™;

Permits for stockwater uses; and

Permits for which an acceptable proof of- benei‘cxal
use submittal was recewed by the department prior
to July 1, 1985; or permits for which an acceptable

. proof of beneficial use was submitted after duly 1,

4,2,3,3.

4,2,34.

4,2,4.

4,2,4,1.

4,2,4,2.

4243

1985, if evidence satisfactory to the director has
been received to show that the permit was fully deve-,
loped and put to benefi cnal use prior to July 1, 1985.

Holders of permits sul:ueCt to the review requirement
of "Section 42-203D, Ildaho ‘Code, shall pay in
advance, upon the request of the director, the read-
vertising fee requu-ed by Section 42-221F, Idaho
Code.

Failure to pay the readvertising fee within 30 days after the
applicant is notified to do so is cause for the director to
cancel the permit.

Provisions for receiving nohce of apphcahon for permit by
mail

Pursuant to Section 42-203A(3), Idaho. Code, the depart- *

ment will provide ‘upon written request by regular mail,

‘postage prepaid, the notices for all applications for permit

of the classes requested. Mailings will be made on a perio-
dic basis to include all natices of a specific class for which
advertisements were prepared for publxca‘non dunng the
previous period.

Notice of the advertisement of application as descr\bed in’

Section 42-203A(3) may be represented by an abstract,

.'summary or other such representation which includes all

the information required by Section 42-203A(1), Idaho
Code, for a notice of an application for permit, _

The annual mailing fea as described in Section 42-203A(3),
Idaho Code, shall include all costs inctirred by the depart-

- ment in preparation of mailing of the notices of application

4,2,4,4.

4,245

4,2,4,6.

to those requesting them.

The annual fee for receiving notice of all classes will be
determined by the director and. shall be paid to the
department in advance on an annual basis (July 1 to Junie
30). The annual mailing fee shall be prorated by the

_department for requests encompassing less than a full year

and will be increased for the additional cost the depart-
ment incurs for requests encompassmg fewer than all
classes of notice.

A request for a specific class of notice may be fulfilled by
the mailing of notice of all applications for permit received
by the department unless the additional cost to the
department of preparing the requests for a specific class of
notice is paid in advance.

A request to receive a clasg-of notice of applications shall
be effective not later than thirty (30} days after receipt by

" the department of the request together with the annual

fee,

4,2,4,7. The notice published in the newspaper of an application or

: of a permit being reprocessed as required by Rule 4,2,1,,

Rule 4,2,2,, and Rule 4,2,3. is the official notice required by
Sactlon 42-203A Idaho Code. Errors or omissioris in the
riotices of applications received by mail as provided by
Rule 4,2,4,, or the failure of the notices to be delivered by
‘mail does not mvahdate the notice,

*4,3. Protests, Intervention, and Hearings
4,3,1. Protests

4,3,1,1. Protests agamst the issuance of penmt on an apphcahon
or against a permit being reprocessed shall comply with
the requirements for pleadings as described in Rule 3 of
the department’s adopted Rules of Practice and
Pracedure. .

4,3,1,2. Protests against issuance of a permit on an application or a

) permit being reprocessed will only be considered if
received by the department after receipt of the application
for permit being protested and prior to the expiration of
the protest period announced in the advertisement unless
the protestant successfully intervenes in the proceeding.

4,3,1,3. ‘General staternents of protest (blahket protests) against
appropriations for a particular class, of use or from a par-
ticular source of water will not be considered as valid pro-
tests by the-director.

4,3,2. Intervention
4 3,2,1. Requests to intervene in a proceedmg pending before the
department shall comply with Rule 6 of the department’s
Rules of Practice and Procedure.

4,3,3. Hearings
4,3,3,1. Hearings will be scheduled and held in accordance with
Rule’ 9 of the department’s Rules ‘of .Practice and
Procedure,

4,4, Burden of Proof

4,4,1, Burden of proof is divided into two parts: first, the burden
of coming forward with evidence to present a prima facie”
* case, and second, the ultimate burden of persuasion. The
person who has the burden of presenting a prima facie
case has the responsibility of making the initial evidentiary
showing; the person who has the burden of persuasion

must ultimately produce the greater weight of evidence.

4,4,2. The burden of coming forward with evidence is divided
between the applicant and the protestant as follows: -

‘4.4, 2,1. The applicant shall bear the initial burden of coming for-
ward with evidence for the evaluation of criteria (a)
through (d) of Section 42-203A(5), Idaho Code;

4,4,2,2, The applicant shall bear the initial Burden of coming for-
ward with evidence for the evaluation of criterion (e} of
Section 42-203A(5), Idaho Code, as to any factor affecting
local public interest of which he is knowledgeable or rea-
sonably can be expected to be knowledgeable, The pro-
testant shall bear the initial burden of coming forward with,
evidence of those factors relevant to criterion (e} of Sec-
tion 42- 203A(5), Idaho Code, for which the protestant can
teasonably be expected to be more knowledgeable than
the applicant.

4,4,2.3. The protestant shall bear the initial burden of coming
forward with evidence for the evaluation of the pub-
lic interest criteria of Section 42-2030(2‘), Idaho
Code, except that the applicant shall provide details
" of the proposed design, construction, and operation
of the project and direct]y associated operations to
allow the impact of the project to be evaluated.

4,43, The appllcant has the ultimate burden of persuasion for

the criteria of Section 42-203A, Idaho Code, and the pro-
testant has the ulfimate burden of persuasion for the crite-
ria of Section 42-203C, Idaho Code.
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* 4,44, For ‘unprotested applications or permits to be repro-.

cessed, the director will evaluate the application, informa-
tion submitted pursuant to Rulé 4,5,3. and information in

the files and records of the department, and the result of .

any studies the department may conduct to determme
compliance with the appropriate criteria.

4 4,5. In protested matters the director will take official notice of
information as described in Rule 9,16. of the department’s
adopted Rules of Practice and Procedure, and will, prior to
considering, circulate to the parties information from
department studies and field examinations concerning the

information has not. otherwise been made a part of the
hearing record.

4,5. Additional Information Requirements
4,5,1. For unprotested applications and permlts being repro-

cessed, the additional information required by Rule 4,6,3.
shall be submitted within 30 days after the director notifies -

the. applicant that the application or permit is being
reviewed for decision. The director may extend the time
- within which to submit the information upon request by
the applicant and a showing of good cause.

Failure to submit the required information within the time
period allowed will change the priority date of the applica- -
tion or permit being reprocessed to the date of receipt of
the information and is sufficient cause for the director to
void the record of the application or cancel the permit. The
director will provide opportunity for heating as provided i m
Section 42-17014, ldaho Code.

4,5,2. For protested applications or protested permits being
reprocessed, the information needed to respond to Rule
4,5,3. shall be made a part of the record of the hearing held
‘o consider the protest or shall be made available in accor-
dance with any pre-hearing discovery procedures.

4,5,3. Information to be submitted
The following information shall be submitted for appli-
cations to appropriate unappropriated water or trist waler
" and for perrmts being reprocessed for trust water,

4,6,3,1. Information relative ta the effect on other waler rights,
* Section 42-203A(5)(a), Idaho Code, shall be submitted as
follows: -
4,5,3,1,1. For applications appropnating springs or surface streams
with § or fewer existing users, either the identification
number, or the name and address of the user, and the
-. location of the point of diversion and nature of use for each
-existing water right shall be submitted.

4,5,3,1,2. For applications appropriating ground water, a plat shall
be submitted locating the proposed well relative to all exist-
ing wells and springs and permitted wells within a one-half
mile radius of the proposed well,

4,53,1,3. Information shall be submitted. concerning any design, -
construction, or operation techniques which will be .

employed to ehnunate orreduce the impact on other water
rights.

4,5,3,2, Informahon relative to sufﬁcnency of water supply; Sechon -

42-203A(5)(b), Idaho Code, shall be submitted as follows:,

4,5,3,2,1. Information shall be submitted on the water requirements;. - -
of the:proposed project, including, but-not limited to, the: .

required diversion rate during the peak use period and the'’

* . average uge, penod, the yolumeto ‘be : diverted peryear, the'
period | of year that water is. requlred and the volume of .

water :hat will be consumpnvely used pex; year
4,5,3,2,2. Information shall be submitted on’ the qua
* available from the source applied. for, including, but not
limited to, information concerning flow rates for surface
water sources available during periods of peak and aver-
. age project water demand, mformabon congerning the
properties of the aquifers that water is to be taken from for
_ ground water sources, and: information on_other sources

" of supply. that waI be used to supplement the applied for
‘water sotiecce.

4,5,3,2,3. For npphcatxons app ,pnanng more than 25 c(s or 10,000 -

* . acre-feet of storage, or to generate: more than 500 horse

power (HP), the.required information submmed ‘shall be -

. cerhf ed by a reg;sterzd pwfess:onal engmeer or gealog;st

protested application or permit being reprocessed, if such -

4,5,3,3. Information relative to good faith of the applicant, Section
42-203A(5)(c), Idaho Code, shall be submitted as follows:
4,5,3,3,1. The criteria requiring that the director evaluate whether an
 application is made in good faith of whether it is made for
" delay or speculanva purposes requires an analysis of the
intentions of the applicant at the time the filing is made.-
The mdgment of anothey person’s intent can only be based
upon the substantive ‘actions that encompass the -pro-
posed project. A person taking the aclions necessary to
carry through with a project can be determined by the
director to be proceeding in good faith as long as there are
" no abvious constraints which make the pro)ect 1mpossnb]e
to successfully complete

4 5,3,3,2. Specu]ataon for the pu;pose of this rule s an mtennon to

obtain a permit to apprcpnate water without the mtenncn
of applying the water to beneficial use. Speculation does
not imply that the applicant cannot pursue a project with
the intent of subsequently selling the developed project for
a-profit or of making a profit from the use of the water,

4,5,3,3,3. The applicant shall submit copies of deeds, leases, ease-
ments or applications ifor nght‘s of-way from federal or
state agencies documentmg & possessory interest in the
lands necessary for all project facilities and the place of use
or if such interest can be obtained by e¢minent domain
proceedings the applicant must show that appropriate
actions are being taken to do so. Applicants for ‘hydrop- -
ower purposes shall also ‘submit the information required
by Section 42-205, Idaho Code.

4,5,3,3,4. The applicant shall'submit copies of applications for other
needed permits, licenses and approvals, and must keep
the department apprised of the status of these applncanons
and any subsequent approva!s or denials.

4 5 3, 4 Information Relative to Financial Ablhty, Sechon 42-

203A(5)(d), Idaho Code, shall be submitted as follows:

4,53,4,1. The applicant shall submlt a current financial statement
certified to show the. accuracy of the information con-
tained therein by the applicant and the financial institution
preparing the statement, or a binding financial commit- .
ment along with the financial statement of the lender.

4,5,3,4,2. The applicant shall submit plans and specifications along
with estimated construction costs for the project facilities.
For applications proposing to divert more than 25 cfs or
store mare than 10,000 AF or generate more than 500
horsepower (HP), the plans, specifications and cost esti-
mates shall be prepared by a licensed. professional
engineer, ;

4,53,5. Information Relative to Local Public Interest, Section 42-
203A(5)(e), Idaho Code, shall be submitted as follows:
4,5,3,5,1. The applicant shall seek comment and shall submit all let- -
ters of comment on the effects of the construction and’
operation of the proposed project from the governing body
of the city or county within which the point of diversion
and place of use are located, the Idaho Department of Fish
and Game, the ldaho Department of Health and Welfare,
Division of - Enwronment and any irrigation district or
- canal company within wh-ch the proposed pmJect is
locaied.

4,5,3,6. Inlormahon Relative to the Pubhc Interest Criteria of Sec-
tion 42-203C(2), Idaho' Code, shall be submitted by the
. apphcant as follows:

- 4,5, 3 6 L A pro;ect desngn and estimate oi cost of development

shall ‘be. submitted.’For applications appropnatmg
mare than'25 cfs, or 16,000 AF of storage, or generat-
ing more than 560 HP the mformatnon shall be pre- .
' - pared and submitted- hy a lici profeaslonal .
" engineer, ~ St .

45,362 ‘i the project proposes development fnr irrigation

purposes, - information shall ‘be submitted- on crop
rotation, including acreages, for lands when newly
developed and for long-term operation.

- 4,5,3,6,3. Information shall ' be "submitted concerning the

number and kinds of jobs that will be created or elim-
inated as a direct result of projéct development
including -both. the construction and operating
phases of the project. If jobs are seasonal, the esti-
mated numher of months per year of employment




45364

4,5,3,6,5.

* 4,5,3,6,6.

4,5,3,6,7.

shall be. submrtted

For applications or permits being reprocessed for
more than 25 cfs, ormore than 10,000 AF of storage,
or more than 500 HP, information shall be submitted
concerning ‘the changes to’ ‘community services that
will be required during the: construction and opera-
tion phases of the project including, but not limited
to, changzs to schools, roads, housing, public utili-
fies and publlc health and safety facilities, if any,
lnformatmn shall be submitted concerning the
source of e cnergy 1 for. dlvemng and using water for the

-project, the esti d d and
total amount of energy that will be used, the effi-

ciency of use,and energy-conservation methods.
Information shall be.submitted concerning the loca-

tion, amount, and quality of return flow water, and_v.
any- water. conservation features of the pmposed'.

project..

-If the: pro;ect propases irrigation as a use, informa-

tion shall ‘be-submitted concerhing the relationship

of the operator of the land ic be irrigated by the .

project to'the ‘applicant, the location and acreage of

other lrrlgated lands ownzd leased, or rented by the ™
appli¢ant, ‘the names, -addresses and number ol .
shares he!d by each shareliolder if the applicant is a "
corporatlon, evidence of tax-exzmpt status if a cor-
poration is 8o claiming, a’'soil survey prepared in -

. accordance with the U.S. Soil Conservation Service

4.5,3,7.

Rile 5.

m
N

51,1

—

51,11

without an unreasonable' modification to

51,1,2.

51,1,3.

irrigable land classification system, and .a schedule

-for bringing into Aproducho:_\ the project lands.

The additional information submittal requirements of Rule
4,5,3. are waived for applications appropriating 10 ofs or
less or 1,000 AF or less unless the director specifically
requests ‘submittal of mformanon on one or more of the
criteria. : .

s N

EVALUATION CRITERIA

. Criteria' Used to Evaluate All Applicéﬁons to Appropriate

Water.

The director will use the following criteria int evaluafing

whether an. .application to" appropriate unappropriated
water or trust water should be approved, denied,
approved for a smaller amount of water or approved with
conditians. If the director determines that a proposed use
will not comply with one or more of the criteria of Section

- 42 ZOSA(S), Idaho Code, the application will be denied. :

Criteria for Deterrmmng Whether the Proposed Use Will
Reduce the Quanmy of Water Under Existing Water
Rights.
A prnposed use will be determined to reduce the quantity

of water under an exlsnng water right (i.e., injure another.

water right) if:

_ The- holder of. an existing water right will be unable to-

continue to-operate at-the same level of production from
‘the lands or facilities that rely upon the existing water right
ius existing
methed of- -application of water or 1o his use fa ilities; or
The holder of an existing water right will be fbrced to an
unréasonable effort or expense to divert hig emsting'water
right; or .
The quality of the water available to the holder of an exist-

ing water right is made unusable for the purgoses of the-
existing user's right,-and the water ‘cannot bejrestored'to -

: usable quahty wﬂhout unreasonable effort or gxpense.

‘51,14

An application. that would otherwise be _deﬁiec because of

injury to another water right may be approved upon condi-
tions whichwill mitigate losses to the holder of an‘existing .

" . 'water right, as determined by the director.

512

Criteria for Determining Whether the Water Supply is
- Insufficient for the Proposed Use.

- “The watet supply will be dete.nmned to be msufﬁcxent for

5121

’ the proposed use if:

Water'ig nét: avallable for an. adequate share of the time in
quantities sufficient to make the project economically feas-
ible (direct benefits to applicant must exceed-direct costs

+ to applicant), unless there are noneconomic factors that

55

BLAL

51,5,2,

5,1,5,3.

5154

5,2.
- trust water:-will significantly reduce water- avmlable

' 5,251
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;usb!y appllcahon approval. In assessing such noneco-
nomic factors, the director will also consider the.i impact on
other water nghts if the project is abandoned during con-
struction. or’ after complehon the impact on public
resource values, and the cost to local, state and federal

) govemments of such an abandonment

. Criteria for determlmng whelher the application is made in

gond faith.’
An application will be found to haue been made in good
falth if:

.'The applicant shall ‘have legal -access ‘to the property

necessary to construct and operate the proposed project,
is exercising eminent’ domain ‘authority to obtain such
access, orin the mstance of a project diverting water from
o conveying water across land, in federa! ownership, all
apphcahons fora nght{)f vay shall have been filed; and

,2. The apphcant shall be in the procéss of obtaining other
. - permits needed to construct and operate the project; and
. There’are no obvious 1mped1ments that prevent the suc-

cessful complehon of the pro;ect

. Criteria for Determmlng Whether the Applicant has suffi.

cient financial resources to' complete the pro;ect
. An applicant will be found to have sufficient financial -
reséurces if his net.worth equals or. exceeds the estimated

‘cost of the project or if binding financial commitments

acceptable to the director have been sectired at the time
the information  required by Rule 4,5,3. was submitted or at
the-time the hearing’ prounded by Rule 4,3,3. is conducted

. A governmental entity will be detérmined to have satisfied

this requirement if it has the taxing or bonding authority -
necessary to raise the funds needed to commence and

‘pursue project construction in accordance with the con-

struction schedule

Cntzna for Determmmg Whether the Prcuect Conflicts
with the Local Public Interest, -

The director will consider the following, along with any
other. factors he finds fo- be: appropriate, in determining
whether the constructnon and operation of a project will
conflict with the local public interest:

The effect the project will have on the economy of the local
area affected by the proposed use as determined by the
employment opportunities, -both short and long term,
revenue changes to various sectors of the economy, short
and long term, and the stabililty of revenue and employ~
ment gains; !

The effect the project will have on fish and wilellife resour-
ces in the local area affected by the proposed use; and
Compliance with applicable air, water and hazardous sub-
stance standards, and compliance with planning and zon-
ing ordinances-of local state or federal government juris-
dictions.

An application which. the d:rec:or determmes \Vl“ contflict
with the local public interest will be denied unless the
director .determines that an over-riding state or national
need” exists for the project or that the project ¢an be
approved under conditions to resolve the conﬂlc‘c with the
local public mterest

Cntena for evalua(mg whether a proposed use of
to-the-holder of & witer right used for power pur-

poses (herein-after termed "significant reduction”, )
Rcference' Sectlon 42-203C(1), Idaho Code. :

Aﬂ appbcaﬂons ani permlts bmng reprocessed,

‘except &5 provided i in Hule 5,2,2. which propose ause
“which wxll deplete trust: water will be presumed by

- thé diveétor to cnuse a significant reduchan in water

52,2,

lable to-. ;_ Srights bec " of -the
cumulative efiéct ‘when cach proposed use is consi-

.~ dered i combination with all other proposed.uses. . . . .
- Therefore; all mch Apphcatmm wdl be ¢vn1uat¢d

amder Rule 5,3,

Applications for perinit propos{ngto changc or add a- -

source of water for irfigation of lands’ having an exist-




£
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5,3

* Idaho . Code, to determine whether a proposed

53,1

53,11
5,8,1,2.

53,13

53,14,

. resultmg [mm losses to other exxstmg instream use

§,3,2.

. rates in'the State of Idaho, and the availability, for

5.3.2,1

5,3 2,2

53.3.

53,31

533,2.

53,321

. the land, water, and other resources involved in thi

ing adequate water supply ahall not be consldered to
cause a slgmficam reducnon

Criteria for Evaluatmg Public lnterest
If the director detexrmines that a proposed use. cof
trust water will significantly reduce water availabf
to the holder of a power xight, he will consider
criteria of Section 42-203C(2), ldzho Code, befor
acting on_the “application or permit being repro-
cessed. The director shall consider and balance th
relative benefits and detri ts for each fact
required to-be weighed under Section 42-203C{2

reduction of the amount of water available for powe
production is in the public interest. If the total benef--:
its associated with the new use of water proposed’by..
the application for permit outweigh the total detri
ments, the proposed use shall be determined to be in™
the public interest. In evaluating the public interest |
criteria, the director will use the following guidelines; ->
The director will consider the potential benefits bat
direct and indirect, that the proposed use would pro;
vide to the state and local economies. The economic’
apprmsal shall be based upon generally accepted:.
économic analysis procedures which um(ormly eval
uate the following factors within the State of Idah
and the county or countles directly affected by th
project: .’

Direct project benefits. o

Indirect benefits including net revenues to the sto
age, processing, transportation, supply, service
government sectors of the economy.

Direct project costs, to mclude the opportumty co
of previous Jand use.

Indirect project costs, including verifiable costs
government in net lost revenue and increased reg
tation costs, verifiable reductions in net revenu

and the mcreased cost of replacing reduced hydroj
‘ower generation from hydropower generating facnl :
ties located in Jdaho from the least costly sour
Indirect project costs do not include the cost of fore:.
going other potential projécts which.could have used;

proposed pro;ect.

The. director w:ll consider the economic ‘impact the:
proposed use would have upon the electric utilit L

seeability and cost of aliernative energy sources. to
ameliorate such. impact, These evaluations shall be .
based upon the following guidelines: . )
Projections “of "electrical supply and demand fg :
Idaho and the Pacific Northwest made by the Bon:
ville Power Administration and the Northwest Powe
Planning Council; and -
The degree to which the appllcant is able to reduce

or mitigate the power reducuon lmpacts. S

The director will consider whether the proposed. use,
will promote the family farming tradition in the State
of Idaho. For purposes of this evaluation, the dire:
tor will use the following factors:
If the total land to be irrigated- by the applican)
including currently owned and leased irrigated lan
and land proposed to be irrigated in the applicatiol
and other applications and permits of the applican
do not exceed 960 acras of Class 1.equivalency’ as”
défined by U.S, Bureau of Reclamation resulat)on, *
the application will be presumed to pmmote the (am
ily farming tradition;
If the requirement .of Rule 53 3 1.-is not met, th
director will-consider ihe extent the applicant ¢
forms to the following characteristics: - -
The farming operation developed or expanded asa
result of the application is operated by ‘the applicant .
or a member of his family (spouse, parents or grand:
parents, lineal descendenis, including those that are
adopted, lineal descendents of pnrents, and spouse

of lmeal descendenm)‘

5,3,4,7. Provides ppl

5,3,3,2,2, In the event (he apphcanon is: hled in the name of a

. partnership, one or mare of the pa.rtners shall oper-
ate the farming operation; and .

5,3,3;2,3 U the apphcaton is'in the name of a corporat:on, the

number of stockholders does not.exceed fifteen (15)
persons, and one or. more of v.he stockholders oper-
ates the farmmg operaho |

5,3,4, The- promonon of fall ecohormc and ‘multiple use

'-deve]opment of- ﬂ e water resources of the State of
,‘Idaho_shallbeconsxdered In thisregard, the director
will consider.the lextent to ‘which the project pro-
posed. complies- wqth the followmg factors:

5,3,4,1 .Promotes and conforms thh the adcpted State

‘Water Plan; :

5,3,4,2. Provides for mmgatmn and coordmatmn of proposed

and | existing uses of water to maxlmlze the beneficial
use of avail bl ‘water li

53,43, Uhhzea the best technology economncaﬂy available

to enhance water and’ energy:use efficiency;

5,3,4,4. Provides multiple use of thc water, mcludmg multi-

purpose storage'

5,3,4,5. Allows. opportumty for reuse of retum flows;
5,3,4,6. Presetves or enhances water quallty, fish, wildlife,

recreation and. aesthetic values; .

tal water ,.,; Hes for existing
‘uses with madequaie supplxcs, and

' 5,3,4,8. Utilizes the best economxcally developable soils

ailabl t’or the propo; d-crops, if for irrigation.

5,3,5. The director wdl ‘consider whether a proposed use,

" "which includes irrigation, will conform to a staged

development policy of up.to (wenty thousand acres

.per year or eighty thousand acres in any four-year

". period in the Snake River drainage above Murphy

- gauge. In applymg this- cmena, the dlrector will con-
siderthe followmg

53,5, 1. “Above Murphy gaugc‘ ls‘the Snake River and any of

its surface "or’ ground water tributaries upsiream
" from; Murphy -gauge which~gauge-is located ‘on the
Snaké River approx:mately four xmles downstream
from Swan Falls Dam; -

5352, Twerty thousand acres per year or eighty thousand

acres per faur (4) year perlod is a four (4). year mov-
ing ‘average. of 20,000° acres/year of permits issued
durmg a calendar year forirrigation development, If
permits for devel t of less:than 20,000 acres are
issited in a year, addmonal development in excess of
120,000 acres can’'be permitted in su¢ceeding years.
" Likewise, if more than 20,000 acres is permitted in

one year (recogmzmg that a smgle large project

could exceed 20,000 ‘acres) the permitted develop-
ment in succeeding years must be correspondingly
lees to maintain no greater than a 20 000 acres/year
average for any foux' vear. penod

Jects with 1mgahon asa prmcmal purpose. Projects
which ise irrigation as only an incidential purpose,

- such as the land treatment of waste,’ shall not be
mcluded wuthm thxs pohcy, and

) 5;3,5,4 An apphcatxon determnned by the dnrecfor to be oth-

-erwis approvable but ‘found fo-exceed the acreage

lumtatxons. when consldered with other applications

_approved ‘for development,’ ‘may be ‘approved’ with

“conditions providing for'the construction of project

works and beneficial use of wafer to be commenced
i afiture. ear. ’

5,3,6. No smgle pub c mterest criterion will be entitled to

. Qreater wexght than any othzr public mtetest

cntermn. A .. .

,Applu:ahons 10 dxvert water to surface storage or
ground ‘water recharge ‘from the Snake.River and
surface tributaries upstream from Milner Dam shall
‘be deemed.to satxsfy the public interest cntena of
‘Sectlon 42-203C(2), ldaho Code.

5,3,5,3. The cntena of Rule 5 3, 5 applies to mulnple-use pro
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5,3, 8 Apphcatmns for pemut for trust water sources ﬁledA appllcatlon or. suppomng documenls
prior to July 1, 1985, for projects for which diversion
and beneficial use was ¢ plete prior to October 1,
1984, are deemed to satisfy the public interest crite-~

na of Séction 42-203C(2), Idaho Code..

¢ 6 9. The difector may. condition a permit to retain jurisdiction -
"to insure compliance with the’ design, construction-and
operatxon prmnsmns uf th permit..

5,3,9. Applications or its to bem,u propoumg
a direct diversion of water for’ irrigation purposes
from the Snake River between Milner Dam and Swan

. Falls Dam or from tributaries, including ground
water, within four miles of the nearest edge of the
Snake River are not in the public interest as defined
by Section 42-203C, Idaho Code. Such proposals;
would if allowed to develop, prevent -the full eco-

- nomic and multiple use of water in the Snake River
basin and would have an adverse effect on hydrop-

‘ower ava'labdnty and electrical energy rates. :

10, The director m mit to i nsure fhat estab—
lished mlmmum stream ﬂows and pnor nghns are ot "
injured. . h .

7.-Maratorium . - S ' .
. 7,1. Applications for: szmxt oo ’
71,1 The director may cease to approve apphcatlons for perinit:
. in a designated geggraphical area upon i ndmg aneed to:
7,1,1;1. Protect existing water rights;
7,1,1,2. Insure compliance with the provisions of Chapter 2 Ttle
42,1daho Code;and -
,1,3. Prevent reduction of flows below a minimum streamn flow

§,3,10. Proposed DCMI uses which mcilvxdually do not have
a maximum consumphve use of more than two acre-

protested.. - ,1,2. Notice of the du'ectur ] actlon o cease apphcatmn appro‘
. val will be by: * .
,2,1. Summary Order served: by certifi ed mail upon the affected
. - applicants; and
Rule, 6. Conditions of Appmval ,2,2. Publication of the order for three, (3) consecutive weeks in._
6,1. The director may issue perm|ts with conditions necessary a newspaper or newspapers of general cxrcu[at:on in the
- to micet the criteria of Section 42-208A, ldaho Code, and to area affected.
meet the requirements ofSechon 42-203C; Idaho Code, to” ,1,3. Objections to the director’s. action .shall be considered
the fullest extent possible including conditions to promote " under the department’s Rules of Practice and Procedire
efficient use and conservation of energy and water, and appln:able law.
. ! ) .72 Permxts
' 6,2. Applications approved to appropriate water from the 721 To the extent a permit has not been developed, the direc-
main stem of the Snake River between Milner and ) tor may cancel, or modify permits for which proof of beng- -
Murphy gauging station for diversion to off-stream ficial use has'not been submitted'in a designated geogra-
: storage during. the period November 1 to March 31 phical area as an extension of Rule 7,1
shall include requiremeénts to ‘mitigate the impact of - Notice of the director’s action to cancel o modify permxts
ﬂow depletions on downstream generation of hydro- shall be by;
power at facilities located .in -Idaho in accordance . Summary Order served by certified mail upon the aﬂectgd
with Policy 32 I of the State Water Plan. - . permit holders in the designated area. '
. . Publication of the arder for three (3) consecutive weeks in
a newspaper Or newspapers of general circulatio t
6,3. Applications approved for hydropower generation shall be area. 4 ulation in the
subordinate to later in time upstream beneficial deple . Objections to the director's action sha!l be considered
tionary uses authorized in accordance with applicable law under the department’s Rules of Practice and Prucedure
and shall contain a term condition in accordance with Sec- and applicable law.
tion 42- 2038(6), Idaho Code
6,4. Applications approved for on-stream storage reservoirs . ’ “
will, unless specifically waived by the director,. require ) Energy lnfor matlon( )
permanent measuring facilities both upstream and down- ’iS Yours for the Asking
stream from the reservoxr )
* ) L3
Conservation
,5. A l 1t f nd * *
6, pp L;:a ions approved or diversiost of grou water masf Renewables WOrkshops
include conditions requiring well spacing and well con. *
- struction requirements. Speakers *Pubhcatlo ns
6,6. Permits reprocessed putsuant to Section 42-203D, Idaho 4'H0(ll’
Code, may be cancelled, modified or conditioned by the : :
director to make the permit comply in every way with any ! ; TOII-Free
permit that would be issukd for the same purpose based - i o
upon.a new application processed under these rules. I 800-334 SAVE
6,7. The director may condition - permits to require com-
mencement of construction of project. works - within .a- -
designated time notto excéed one year and completion of
construction of project warks and beneficial use of water
w1thm a time not to exceed hve years. ) .
S o horise the di From the Idaho Department
68 Permnts may condmoned to authorize the lrector to
" void the approval of the permnt if he determines that the OI Water ResOtﬂ‘CéS

feet/day will be consndered to meet the public inter-

est criteria of Sechon 42 203C(2), Idaho Codé, unless

- applicant submitted falsz or misleading mformahon on the'

which has been.established by the dlrector or the board
pursuant to applicable law, -
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IDWR Seeks Comments On Draft Rules

The draft rules and regulations:

issued by the ldaho Department of
Water Resources are, according to A.
' Kenneth Dunn, directar, the first com-
prehensive procedures developed for
considering allocation ‘of water in
. ldaho. The Gem State has operated
the water permitting process since
1903, using a combination of statutes,

legal precedent, and department pol-

icy. The action of the 1985 legislature
made adoption of the comprehensive
rules necessary to allow application of
the additional. public intetest review
' criteria to the evaluation of water allo-
cation decisions of the department.

Dunn emphasized that the Tegula:
tions do not mark the introduction of a’
new program emphasizing water -

development. The rules, however,
implement legislation that puts greater
control over the management of the

_ state’s valuable water resources,.par-
ticularly when development proposals:
seek to appropriate water presently
used for hydropower generation,

Dunn indicated that a number of the
rules proposed in the draft will have a
significant effect on the amount, type
and location: of water development in
Idaho, and he encouraged the public to
review and comment upon them.
Dunn noted the following provisions of
the rules as particularly signilicant:

1. Trust

A. Kenneth Dunn
IDWR Director |

determined to apply to flows in

the Snake River Basin above *

Swan Falls, including tributary
ground water and flows upstream

" from Milner Dam. Proposed new

diversions to storage upstream
from Milner Dam are defined as
in the public interest and will not
be reviewed under the new
criteria.

2. Unsubordmated hydropower’

rights on streams for which min-

water provisions are’

g

5.

6.

imum ﬂows have not been: estabx :

lished ‘(i.e.: Bear. River hydro:
power rights) are not subject to
the trust water provisions with
the flows.for these rights consi;
dered as appropriated water.: .
Power fights subordinated by the
departmient prior-to passage .of

the Swan Falls legislation are not -

subject to the.trust water provi-
sions, but the flows are consi:
dered . to . be unappropriated
waters. (i.e.;*Hells Canyon Dam
complex).. However, the effect of
reducing flows to -such facilities
and the effect-on electric power
rates is made a part of the public
interest review for new appll
cations, :

. The reprocéssing of undevelopeqi

permits i limited to just those for

non-DCMI (domestic, commier-

cial, mining, industrial) uses seek-
ing trust water to the extent the
permits have not been developed
prior to duly 1, 1985,

-The rules state that all non-| DCMl

uses will produce a significant
impact on hydropower rights
unless the filing is for lands that
have been previously |mgated
with a full water supply, )
The rules provide a balancing
test for the public interest review

as opposed to the prewously dis-
cussed numerical rating scale
approach.

7. Direct diversions for irrigation
purposes from.the Snake River
between Milner Dam and Swan
Falls Dam or from tributaries,
including ground water, within .
four- miles of this reach of Snake
River are determined not to be in
the public interest, .

“When final rules are adopted, pro-

cessing of applications delayed by the
Swan Falls controversy can continue,”

-Dunn ‘said. Applications for DCMI

uses, unless protested, will be expe-
dited, while those for irrigation pur-
poses and other uses proposing signifi-
cant depletions of trust water will be
subject to a more thorough review.

Comments concerning the draft
rules and regulations will be re-
ceived until November 8, 1985, Ad-
dress comments to:

Departmeiit of Water Resou;'ces
450 West State Street
Boise, Idaho 83720

. Att'n:AWaIer Allocation Rules

The foragoing Is a true and certifled copy of

"the documant on file at the depammm of
Watar Rewur :




