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Idaho Water Resources Board 2/6/1985
Paga 1 Page 3
1 IDAHO WATER RESQURCES BOARD 1 LEWISTON, IDAHO
2 2 Fcbruary 6, 1985, 2:00 p.m.
43 LI 2 B I 4 3 '
5 P4 CHAIRMAN GRAY: Good evening, Ladies and
6 i 5  Gentlemen, My hame is Gene Gray. P chairman of
Public Information Mecting 6  the Idaho Water Resource Board. With me today, we
7 regarding chamges o State Water Plur - Poicy 32 7 have Robert [Tammes, who is & Board member from
B 8 St Maries, in the newspuper business and the book
9 9 business; Dave Rydalch from St. Anthony who is
: ig TRANSCRIPT OF PROCRIDINGS 10 farmer and z.xlso‘fmrn Commiuse of Ninc which is a
12 §31  water organization on the Upper Snakce syslem; we
Held an February 0, 1985, al 2:00 and 7:00 p.m. 5 12 haye fim Shawver from Liden, Tdaho wha is secretary
13 L ' e Toaitd  Of the Idaho Water Resource Board and a farmer in
14 before Gene Gray, Chairman Tdaho Water Resource Buagd“ the Eden ares; and Wayne Haas from the Department
15 115 of Water Resources; and Frank Sherman, geologist
: Lewiston, Idaho : . 16  from the Department of Water Resources.
}Ls {17 Aid what we are here to speak to you
18 118  sbouttoday is Policy 32, the existing stule water
rEoaoa 15 plan. In December of 1983 the Board accepted some
18 : 20 draft languape lor a proposed change to Policy 32.
2(1) P21 So whal we are here today is (o (ake
22 22 your testimony, Since we don't have too many
23 23 peaple, we are going to kind of break training hore
24 71"““3':“1’”‘;:’)’ ) : 24 alittle bil and do this a little different. T
28 ?‘:ﬁcﬁi 'o-%oms 25  will have Mr. Shennan give you a brief overview of
Page 2| Page 4
1 APPEARANCES 1 Tolicy 32. Aler that, we will tske testimony,
; 2 oral teslimony, from those of you whe wish to
A P 3 testily. We will closc the lestimony, then we will
Pregent: o ) i 4 open it for questions and answers,
5 g’g‘;E&R{}XML’;’:"“"" Ll IWRA i 5 Now, if you kind of follow through
6 DAVE RYDALCI] | i 6 The Currents, the first page kind of gives you an
M SHAWVER { 7 overview of the state Water Rexource Board, what
’ r&m&ﬁ;ﬁi AN 1 8 ourfunction is. Page 2 and page 3 will give you
] : ) i 9 TPolicy 32 sy we've accepted the draft language.
. "“"'?;‘iffﬁéé"ibﬁ‘?;:ﬁm?gﬁ%diz pm) - Lewiston Orohards 10  And that's whm_ we ‘wnul‘d hkg youto cotique for
lergation Disisict 11 us, or al least give us wrilten testimony on.
10 112 Going on over, you will se¢ page 4, puge
. P“’LTUTCHE:‘W(;(E;;“J - 1411 Prospeet Avenue, 13 §is the Swen Falls agreement that was put together
12 DONALD SATCHWELL (7 p.m. ) - North 4340 ldabo Read, 14 and agreed upon by the governot's oftice; the
Post Falls |15  ofTice of the attorncy general, state of Idaho; and
ii’ 16 I1daho Power Company.
=%k 117 Going on over (o Page 6, basically the
15 {18 right-hand side of page § and page 6 and 7 is the
;3 {19 legislative package which our legislutors are now
18 120 working on at the State Capitol,
19 j21 If you take u look on page 7 to the far
22 122 right-hand column, you will notice actions that
2z 23 must be taken by May 15 for the implementation of
" {24 this whole thing.
25 125 Na. |, the stale water plan is to be

1 {Pages 1 to 4)
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Idaho Watcr Resonrces Roard 2/6/1985
Page 5; Page 7
‘1 amended That's why we are before you today is (o ‘1 T will try and emphasize thowe things that might be
2 get your suggestions, your fears, whatever yoy {2 jmpurlant to the logal area,
3 might have, as far as the Water Board reviging this : 3 The existing water plan has policies for
4 and then passing it on Lo our state legistature, {4 e Snake Basin, the Bear River, the Pmmandl;
5 No. 2, legislative package must be 5 region. And the intent back in 1976, when (his
§  pusyed, and it's goiog (o have to be passed pretty i 6 plan was fist adopted, was (o allocatc the
7 much intact as you will find it in The Currents, t 7 remaining unappropriated walers in the system or in
8 No. 3, appropriate action by the Public B that particular basin for specific new uscs.
8 Uhility Commission or the legislature; as required - The ugreement that the state und Idahn
10  anagreement must be 1aken. ' 10 Powerentered inlo called for specific changes tn
11 No. 4, there must be an appropriate {11 that. Tt needed to be updated anyhow. It is
12 order by the Federal Energy Regulatory Commission | 12 updated every five yews. Rut in 1982, when the
13 pretry much okaying the way the package isandthe 113  Jdaho Supreme Court ruled that the power company
14 way the legislalure may go ahead and pass it, 714 had alcgitimate and valid unsubordinated clainy at
1s No. 5, the Idaho Public Utilities {15  Swan Falls Dam for waler, all the allocations in
16  Commission must distniss the lawsnit from I‘)77vwhic)s 16  the existing water plan were based on the premise
17 was filed by the Idaho ratepayers. P17 that the state could take [daho Power's water and
18 - No. 6, since we have three dams in the 18  uscitfor their purposcs in the 3300 minimum the
13 state of Idatw which border our neighbuoring state 19  Supreme Court established for Murphy Gage just
20 of Orcgon, the Lislls Canyon Complex, if requiredit |20 below Swan Falls,
21 may also have 1o be okayed by the Oregon Public 21 This plan, 85 it stands today, specifies
22 Utlitics Commission, i22  probably an uprealistic number given Idaho Power's
23 No. 7, enactinent by the legistature of 23 plaim in Swan Falls Dam.
24 subordination language s set forth in 7A and 713. 24 ‘Now, we got inlo litigation, and it
25 You will find 7A and 7B on page 7 just to the left 25 finatly came down t the poinl whers botly the power
Page 6 Page 8
1 ofthe box we are looking at. 1 company and the state felt that trying to resolve
2 So what we will do now ix, we will have 2 these complex issues in (he courts was 0ot the way
3 Mr. Frank Sherman from the Department of Water 3 (o go. Itwas back in district court, Certainly
4 Resouress give you an overview. And if you like, I 4 any decision reached in district coutt, one of the
5 you can kind of follow what he's discussing on page i 5 " two partics would have taken it back to the Idaho
6 2 and page 3. : 6 Supreme Count. Tt may have heen five or tan yeurs
7 " Mr, Sherman? | 7 before somothing was put in place by the courts
8 MR. SHERMAN: Unless you live with that whole] 8  which would have then directed the Departiuent of
8 situation ahmost of a day-to-day basis. it gets g 9 water Resources, particularly, on how water was to
10 [itde bit complicared in that there is in place 10 beused in the system,
11 the Idaho state water plan. 11 Part of the problem, of course, was they
12 There were two dilferent documents 12 assumed, as did the Supreme Court, recognized the
13 sigued in October of last year: one, an agresment 13 valid right of Idaho Power. The Department of
14w agree, and one, a legal dacument using legal 14  Walcr Resources stopped issuing new water ri ghts
15 Tlanguage speeifying what the stute and Tdaho Power | 15 above Swan Falls Dam. Now;, if we couldn’t satisfy
16 agreed to, They are the exhibits us in The : 16 Iduho Power's water night and it was legitimare, we
17  Currems for propesed legislative changes. Someof 17 certainly couldn't be issuing new permits for the
18  those have been amended already or modified as thay 118 use of water (inaudible) #nd declare a Mmoratorium,
19 proceed through the legislature. 119 We have several thousund permits on file that have
20 And then there are the pryposed changes 120 not been ruled on, If we had to wait another five
21 to the water plan that the Boatd wishes to address 21 or ten years, clearly it would be more (inaudible).
22 atthistime, 1l docs get a linte bit 122 People in the bain were being done a
23 complicated. Since \ assyme most peoplc here 123 disscrvice in that they wanted 10 do something, and
24 aren't particularly interested in what happens ;24 they had to wait and see what would happen,
25 above Swan Falls and Murphy Gage (unintelligiblc), :25 Everything is sort of at 3 standstill. The state
2 (Pages & to 8)
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and ldaho Power agreed to the compromise, and the | 1
compromise itsclf speaks to several different 2
things. It speaks (o new stream fows ar the 3
Murphy Gage. If you're goin Lo have a compromiscy 4
5
€
7
8

S LA T PO

we have two dillerent positions someplace in :
between the compromisc. . a
Now, the state water plan cails tor a
minimum year-round fiow al the Murphy Gape just :

- below Swan Yalls Tham at 3300 cfs, Idaho Power had: 9

a claimed water right ol 8400 cfs, quite a ;10
discrepancy if indeed we bad to sutisfy their * 11
right. ; 12

Even in the negotiation process, Idaho 113

Power recognized that the minimum flow had alrcady 14
been down to 4500 cfs. Typically, for management {15

Page 11

River dowan to 3900 (th, plug that back in the
winlertime uses, it furns out (inaudible) for the
wintertime season. But change from the existing
waler plan in thal it specified a year-round flow
is not a change in terms of walter Jaw or thinking
because most waler uses in the siate (inaudible),
typically irrigation, from April 1st to ertcmbcr
30th,

The existing water plan recognizes the
importance -- and this is lhe most important for
the people in this arca, particularly - recognizes
the importance of the FERC license of the Hells
Canyon Complex. It talks about minimum flows at
Lime Point and Johnson's Bar (inaudible). In order
to assure those flows, the intemt of the Board 13
10 add thoxe flows as a stalc water policy.

While we recognize that (hose flows
would be dusirable, if the federal government and
Idaho Power reach some different compromise
(inandible), those flows could go away, The intent
of the Board is to add thein to the state water plan
specifically as state policy so that, if for some
reason the federal government and Idaho Power
change the license so that it wouldn't have to be
those numbers, they would still be guarantced by

W Em -3 ;munbds W+
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purposes, we use the average daily flow: Four ;16
readings, ton readings, 24 readings in one day ! 17
gveraged togelher hecause of the influgnees of iis
1vinor thunderstorms, pumps on and oll; [daha { 19
Power's {unintelligible) operations. Sowe talkin | 20
terms of (he daily average. f21
It had alreudy been up to 4500 cfs. The Z 22
only way we could guarantee more watcr than that | 23
was (o shut off current users in the basin. The i 24
legislature has clearly shown in several cffonts, J} 25
Page 10
i

1, to subordinate Idaho Power's water right; 2, 10 ’ 1
allow the govemor to enter inlo a contract with i 2
the power compaities, that they did not want to sec ‘ 3
exigting users shut off. i 4
Sa the compromise was affecled between | 5

the historic low flow and what the state water plan © 6
called for. And that's where 3900 comes fram. It | 7
you take 4500 and 3500, the diffcrence is 1200 ¢fs, 8
and you compromisc and cut that number in half, yC)u: [
;10

get 600. _
‘The power company basically is saying, 11

"We are going to split what's available, and you 12
take this part and we will take the other part," to - (13
satisfy upstream development (uninielligible) 114

additional depletion. 115

So the 3900 which js specified in the { 16
agreement in Policy 32 of the Snake River Basin -~ {17
spcaks (0 what way reached by the lIEgotlalors. And | g 18

in discussing the idea of compromise, there is 19
certainly a lot more water going past that gage in 3 20
the wintertime than in the summertime so they just | 21
chosc a higher number. ' 22

‘There arc scveral legitimale reasons for 123
this number. Principally, if you take and project | 24
the kind of developmenl that might lake the Snake ' 25

Page 12

the statc water plan.

Bo that really is all Policy 32, as
identificd here, docs. It ptoposes to use the
3900/5600 cfs at Murphy as specified by the
agreement and to add, as far as the state water
plan, nunimum Hows at Lime Point and Johnson's
Bar.

1t goes on o talk about walers not held
in trust by the state are considered unappropriatid
walers, and those waters held by the state shall be
igsued under certain critcria. Now, what this
proposed revision does is to break out of the old
water plan every one of those allocations and ty
and jdentify (hem as a specific policy. And in
doing that, the whole questivn of what huppens to
(he water thal Idaho Power claimed becomes policy
in and of itsclf, really.

Sa Police 32A, Water Held in Trust Uy
the State. What Idaho Power and the state agreed
to was thal, as long as 3900 ¢fs in the summertime
and 5600 ¢Is wibtertime goes past the Murphy Gage,
Idaho Pawer will not take action against any other
water uscr in the basin and call for water based on
their current right at Swan Lalls, nor will they
call for water ut any of their upsteeam facilities,

3 (Pages 9 to 12)
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Tdaho Water Resourees Board 2/6/19858

Page 13 Page 156

All the examples talking abous (he Swan
Falls compromise, all the: assumptions made really
seem Lo revolve apound the Swan Falls Pam becayse
that's where the lawsuit originated. That's where
the numbers that were developed in court and where
the compromise came from. But in fact kiaho Pawer;
clairs g fol more than 8400 ut (unintelligible)
Dam.

‘Yhere are existitg critcria that have to
be satisfied betore you can get a water right from
the state, and those are basically listed in the
Idaho Code as 42-203A.

203B specifics that, yes, Idaho Power,
or any kind ol power water right, can be held in
trust by the slale. And 42-203C says that, if the
slate wants to reallocate water that had been
claimed by a hydropower compuny, they may imposc
special criteria upon anyone who applics for that
waler.

Now, the speciul criteria as proposed by
the negotiators as part ol the legislative package

L=l SR RN RN CR

As part of the tradeolT with the state,
10 as long as the 3900 cfs in the summertime oes past
11 the Murphy Gage, Idaho Tower will not call or
12 exercise their water right on upstream structures.
113 But what it basically comes down to,

14 using the Swan Falls examplc, is Idaho Power says, 114  talks about the cffect upon the cconomy of the
15 "Wehave 8 valid claim according to your Supreme 115  statc, the effect upon the hydropower rate base,
16 Court," Now, what the size of that claim might be } 16  the cffect upon the family farm tradition, There
17 iy dependent upon what district court. "We weren't P17 are five or six new criteria that, befbre you can

=
MR GODdn e W -

g
W

18  getting the waler we claimed: thercfore, maybe” -~ (18 get some of this water that used (o belong 1o 1dsho
19 (inaudible) the idea of forfeiture, if you don' 19 Power, you have to satisfy this now oriteria,
20 ust your water within five yeary (inaudible) isone {20 Policy 328, Domestic, Commereial,

21 of the things the state law and Idaho Constitution - | 21 Municipal, and Industrial. The Sxistimg watcr plan
22 provides in statute. The state may regulato stream 122 sets aside a volume of water - because when this
23 flow [or Idaho Power purposes (inaudible) eotitled {23 was first drawn up, it was in teoms of sore ot -
24 to all thiy watcr that they were clainting, 24 for new municipal and Industrial uses, They

25 So Idsho Power stid, "We will pive up 25 converted that figure to cubic fect per second,

Page 14| Page 16 '

1 our water right provided you assurc us it will 1 which the negotiators were talking about and what
2 never go below 3900." Those watcrs, then, that 2 was in the agreement. [t burns out to be roughly
3 Idaho Power is saying "we are giving up" were 3 150 cfs; in lact 144, By adding domestic, the
4 acmally appropriated watets of the state. They 4 intentis to add a little bit more water to Uhat
5 filed the proper claim. The paperwork is on file 5 number just lo cover it. But if you stop and think
6  with the Departmertt of Water Resources. Because ! 6  ubout it, we are talking about LONRIMPTIVE ukes
7T those walers were claimed at one time, they arenot! 7 now. It really docsn't marter how much water you
B coosidered the unappropriated waters of the state. | 8 divert; if's how much water you consume out of the
9 Mostof you realize thal the citizen in 1daho is 9  basin,
10 guaranteed the right to appropriate, use the 10 An irrigator that burns six or seven
11 unappropriated waters of the state, Now, that 11 acre feet per acre and his crops unly use three,
12 right shall aever be denied, sccording to the 12 the other water goes to recharge the aquifer or
13  Constitution. 13 comes back to the river directly as surface runolf,
14 But because Idalo Power had alrendy 4 So we are talking about consumptive use.

15  appropriated those waters, put it to beneficial use 115 And in terms of any kind of water budget analysis,
16 by runaing it through their gencrators, they arc 16 the person who drinks water, the individual human,
17 notavailable for the ordinary citizen to rely upon {17 doesn't consume much water. "T'he amount of intake

18 ortouse. So, so much for the snbordinating 718 he has from beverages that are bottled outside the
19 Supreme Court ruling thal it's not subordinated, | 19 baxin, that's a lucky thing, In the Snake Plain

20 80 Idaho Power mrmed over, basically, {20 DBasin, there is only one brewery, for example.

21  ull their water rights above 3900 cfs fo the state. {21 Your wastewaters actually halance ont

22 “The st says, "We will reallucate that water for {22 what you drink if you eould ignore the amount of
23 other uses provided you meet certain criteria” 123 water actually lost from perspiration, By

24 And that's Ideho Code 42-203A, B, C, as listed on { 24 digesting food, you actually create more water than
25 Policy 32A. 125  you're consutning. So the domestic, the amount of

4 (Pages 13 to 16)
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Idaho Water Resources Board 2/6/1985
Page 17 I Page 19
1 water that's used by the humun population of the 1 haslegal grounds (o demand he be shut off or he
2 areais not u significant factor. In fact, if vou i 2 supply them with waler somehow.
3 take a fouk at the mumbers Lhe department has, it i3 Polivy 32, Navigation. Thix iy
4 tums out that those municipal diversions whichare ! 4 basically no change from the cxisting state water
5 used to water lawns, goll courses, cify parks,are 5 plan cxeept thot in *76 and '82, when it was
& probably the biggest consurners in the wholc basin. i 8 re-adopted, he Board was thinking in terms of
7 ‘This amount, 150 cfs, of this water that i 7 3300 cfs ar the Murphy Guge coupled with the
B the state now owns in trust is set aside for 8  fcderal licenses for the Iduho Power Complex
8 comsumptive purposes, It will probably allow for ;| 9 supplying enough water for recreational pumposcs
10 the doubling of the population and indusiry of the 110  and commetcial navigation below the Hells Canyon
11  whole basin. . *11 Complex. They now have raised it to over 3900;
1z 1 you take ~ it's a fairly inclusive : 12 they feel, therelore, even better about the fact
13  atle -- if you take domestic, commercial, { 13 that there is enongh tor recreation and navipation.
14 municipal, industrial, probably the only other i14 Aguaculture. The major lactor,
15 consumptive use is agriculture, So Policy 32C 15 particularly in Twin Falls (unintclligible) of the
16 specifically says thut those waters now held by 16  river, trout farming, catlish farming, this
17 Idaho, less the umount reserved for DCMI, shall be{ 17 specifies clearly thal, in aquaculture if you want
1B  available for new agriculfural development or 18 1o process fish, any water for that pumosc hus lo
19  apricultural uses in general. 1t specifies that, 19  come out of the commercial, municipal, and
20 if you arc applying for thut water that Idaho Power { 20 industrial uscs. It's 1ot a very water consumptive
21 formerly claimed, you have to meet new additional | 21 commercial aperation, but it should he counted
22 criteria. Conceivable, and cerlainly the intentof {22 against that 150 ofs set aside for thoxe purposes,
23 the negotiators, was the idea that the first 23 It points out that many of these fish
24  applicr who thinks he can put it to beneficial use {24 farmery rely on the discharges from Thousand
25  automatically has the rght to the water. Thal'y {25 Springs [or their water flow, divert the water from
Page 18 Page 20
1 nolonper going to be the case. 1 ihe springs discharge through the (unintelligible).
2 These waters are special waters, They ! 2 They have n water right. Ford and the dopartment
3 belong to somebody else, They have been returncd | 3 feels that, by having 3900 at Murphy, they are
4 1o the statc for a new sllocation, new criteria, - 4 going to prabably ulways have watcr coming oul al
5 Policy 32D, talks abow hydropower. i ¥ Thousand Springs.
6  Speeifics that the use of water for hydropower is a € The plan as it exists — and il's
T boneficial use, That's already in the state water 7 propoyed o revise it or not chunge -- ¢alls for a
8  plan, the Constitution - not the Constitution -- ¢ 8 zero minitum flow at Milner RNam near Twin Falls.
9 the Idaho Code, and points out that the depletion 5 All the water in the Upper Snake ahove that point
10 of lows below the minimum average daily flow as {10 s basically allocated to existing uses.
11 set furth in Policy 32 s not in the public 11 It is legal, and hus huppened on rare
12 interest, ' 12 ouensions, that there is no water coming past the
13 As part of the tradeofT from the power £13  Milner Dam. The only mejor recharge to the river,
14 company tn the state, the power company had to be § 14 then, hetween Milner Dam and the Murphy Gage below
15 puamntecd something, And whal they heve heen 15 Swan Falls iy the Thousand Springs dischurge.
16 puaranteed is 3900 cfs in the summertime and 16 8o if you are going to specify 3900 at
17 5600 cfs in the wintertime. f 17 the Murphy Guge, and most of that water in the
18 If the Mows were ever to go below that 118  summertime is coming from Thousand Springs, those
19  point, Jdaho Power should, would, and will take ’ 1%  wout farmers relying on the Thousand Sprinps
20 action through the siale against any new $ 20 should have water available to them.
21  wuppropriator of water. The intent of this P21 But statc law does not provide that
22 ggreemant is to protect the existing user, For 22 water right guaraniees your needs of diversion. It
23 anybody who can prove, tan only show beneficial usc)::23 pravides only that you have access 1o waler, the
24 of water after (he sipning of the agreement, if the {24 priority date associated with that waler right.”
25 flows cver get below those specified, Idaho Power j 25 Coriezivably, if the flow sent Lo

5 {(Pages 17 to 20)
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Idaho Water Resources Board 2/6/1985

Page 21 Page 23
1 thousand Springs was (0 decline, the trout farmer i1 righttouse water just to dilute their waste
2 may have to change his diversion structures, Tn i 2 (inaudible) rathet than scquire water for that
3 he worst case situation, he may actually haveto | 3 purpnse. _
4 construct a well, 4 Policy 321, New Storage, one that may
5 But as [ say, law does not provide that - 5 not be particylarly significant in this part of the
§ & water right guarantees you a mreuns of diversion; @ 6 stale. Ifsa key factor it the upper basin in the
7 it just specifics you are allowed (unintelligiblc) 7 wholc Snake system above Murphy. '
8  water, B This particular policy has two specific
L] And that basic language is in the : 9 parts, bulh parts mandated by the agreement. The
10 cxisting water plan, not nccessarily that all the {10 first part basically says that, unless some kind of
11 rfour fanmery were aware of the existing plen, if 111 determination is made that we are muking maximum
12 anywmore are aware of this proposed revision, 12 use of the walcr storage facilities in (he buxin,
13 Palicy 32G, Fish, Wildlifc and 13 no new storage should be created,
14 Recrention. Back when the original watcr plan was | 14 (Unintelligible) lor several different
.15 adopted in 1976, there were a number of studics 15 competing interests, Certainly there is a large
16 conducted about the need of fish and wildlife, for 18 segment of the population Uit sayx we have etiough
17 water for recreational purposes in the basin 17  dams. HMaho Power likes lo see as much watep
18  particularly at the Swan Falls (inaudible), 18  coming down the river in the winlertime as
19 The numbers are significantly higher {19 possible. Il chose the Brownlee Reservoir which is
20 than 3300, and they arc higher than 3900, The {20 the only storuge facility of the Hells Cunyon
Z1  walcr plan represents u compromisc just like the 21 Complex -- or in the Hells Canyon Complex, at
22 Swan Falls agreement docy, Andin'76, by uying |22  least. '
23t balance the fish/wildlilé interests against the 23 1f you slop and look at what the
24 interests of new consumplive upstrcam development,| 24 negotiators were really asking, in this case they
25  the Board reached 3300, Yt's what they thought was | 25  werce asking the Water Bosrd, wanted it included in
Page 22 Page 24
1 arcasonable compromisc. They recognized in the! 1 the water plan, (o tuke some action. Most of the
2 cxisting water plan that is not the best number { 2 yescrvoirs in the gystem were built for irrigation
3 that flows for fish, wildlifc, and recreation, but | 3 storage. Some minor benefits for flood control and
4 ilis ong they felt would afford some protection 4 recreation in some cases, Some would have it
3 for those resources and form a basis for continued ! § constructed totally for irrigation storage, and yet
¢ uscofit By nising the minimum flow, the Board: 6 they scem to be partially [ull in the summertime,
7 had at icast the feeling it was moving in the right 1 7 in some cases quite full. And thal's probably
8  direction, and, while still not optimum by any 8  because of a number of reasons.
9 means, it docy atford some protection For fish, 9 In idaho, water law provides that you
10  wildlife, and reereational uses. §10  can have & [ull natural flow right for o
11 Policy 32H, Water Quality, Pollution, {11 consumptive purpose. Using irrigation, for
12 and Control, in an area of the state wherc we are | 12 example, you may have as many watcr from a stream
13 so water short that you can't satisfy the existing {13 as s necessury o imrigate so much scres. And you
14 water rights, il scems to be a misuse of water o ; 14 may have an-1870 or 1880 priority right.
15 allow it to be used for simple dilution of 15 That waler is almast always going (o be
16 pollution, 16 guarantesd for you. Butlaw provides that you may
17 - The Board proposcs to adopt this , 17  have an additional [ull watcr right in storage as
18  policy - and ir's spelled out in slightly -+ ;1B anassurance point.
19 different ferms in the cxisti ng water plan - that {19 Some ol the farmers in Fastern Idabo

20 (0 usc water, pood walcr, to dilute bad water is i 20 with carly priority rights on natral flows used

21 nol a beneficial use for water. The Board fecly 121 their water once in five years, once in ten years,
22 there are enough cxisting state and feders! laws ot 22 orless. ‘the city folk felr, for example, 1 watcr

23 thebooks if properly entorced that water quality {23  rightin a teservoir which they required years ago,
24 in Idaho shall be maintained at a faitly high 124 they thought Pocatello was going (o increasc in

25 level, Certainly nu one should be able et s water: 25 amount and size, and water and consumplive nceds
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Idaho Water Resources Board 2/6/1985
Page 25 i Page 27
1 would increase. ;1 (ime. The intent of that, T suppose, is to protect
2 They never called for that water, They ! 2 the irrigator, the person who holds the water.
3 hadno means to divert it, 1f they called for that f 3 There is no way that big husiness or gven new
4 watcr, the only way they could get it would be to - 4 farmers can comne in, and if all they are guaranteed
5 put pumps in the river and try and catch it when it , 5  is water at 4 one-year-at-a-time basis, well,
6  went past, . -1 6 they'll not finance that kind of operation.
7 So therc are lols of examples one can P7 All you have 1o do is (unintel]igible)
8 uye about water held in storage that's never used, I 8  the people in the area, und there would be no water
S And on October |st, when the water master inthat - ; 9 available when you have business. $o yon can't
10 area has to create new space (or the next year's 10 lcase or sell your water for more than one year at
11 unoff, he just dumps the water down the river. 111 atme. There is cenainly a barrier [or trying to
12 It's not necessarily poing to wasle, {12 move this water sround so that nower uses can be
13  You got ldaho Power, you got downsirgam hydropowalB satisfied,
14 gencralion facilitics. Bul in latc fall, even ila The tate hes a namber of laws which
15 Idaho Power is not irying to fill Brownlee {15 apply to thix situation, and they are equally
16 Reservoir, So this water is basically water that 116 restrictive. You can't expand a water fighl. You
17 hus sat around, has not been used, Tf there wore f 17 have water, and its benelicial use is to be nsed to
18 some way that this watcr could be exchanged for new 18  jrrigate these certain number of acres described in
19 uses. maybe we wouldn't be as water shorl as we {19 a waler ripht and the certification. ‘The law
20  think we are, {20 provides that you cannot use thal water for a
21 Now. federal law provides -- und these ’ 21  consumptive use at any other pomt, It makey
22 are some of the kinds of areas; First of all, the 122 gense, in trying o keep track of the water in the
23 dam was built for a specific purpose all brought by 23 gystem in that you would nuver have any idea how
24 Congress. The walter stored behind that dam can 124 much waler was going to actually be consumed if
25  only be used for thuse purpascs. It might be only t 25  these people conld acluslly sell their water to
Page 2 6]' Page 28
1 forimigation, it might be only used or a certain 1 someone else who were going to consume a pottion of
2 project. So you can'l move it around sven if you 2 it. So--buatit certainly pravides a barrier
3 wanled to. | 3  becaussthe only use a person with excess water,
4 The state has a water bank mechanism so . 4 even ifhe does put the water back in theory, the
"5 that a person who has excess water can lease itto i 5 only usc thal can be made of il is fora
6  someone who needs the water, But the federat law 6 AnN-consumplive use.
7 provides that the waters behind g fedcral reservoir H It's the argument, then, if you don't
8  are (unintclligible) a federal dam, You cannot 8  use your waler, you're nol supposed to use it onece
"8 el jt and work 2 profit. l 9 in five years; typically you lose your water
10 Tt's & [air deal from the point of view 110 rights. So there arc both state and federal
11 (bar, why should somcbody be able ro make an 11 barricrs (o state 2 more efficient usc of water in
12  enormous profit on water that his grandfatheror [ 12 the system,
13 father paid yome minimal samount and helped suppory 13 ‘The Roard has been asked and has agreed
14 the construclion of the dem (unintelligible); and i 14 to trying to find out, sre there ways o get around
15 why should he be able lo make a big profit off 115 both state and federal restrictions on optimum,
16 water stored behind the dam, then? At leasta {16  maximum, whatever ol want to define it, hetter use
17 part, and in some cases the biggest part of it, was {17 ot the water that is stored already in the system.
18  paid for by lederal dollues. 18 If you had to ask the dircctor of the
18 So that's roalistic from that point of 119 Department of Waler Resources (aday to make u
20 view. It would be very ynrealistic if you expect 520 decision on it, are we doing the best we can on our
21 somcone who has excess water w make it available , 21 waler, he wonld probably have o say no because
22 1o somcone else. It's hardly warth its while if 122 thers is some unallocated water behind the
23 you can't make a profit letling go of this water. 123 reservoir (unintelligible) to the Snuke,
24 Another federal restriction is that you 124 Once that waler 15 allocated, the
25 can only leasc or sell your water forone yearata {25 dircctor has to make a degision and would probably
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Idaho Watcr Resources Board 2/6/1985
Page 29 Page 31
1 huve to rule under cxisting law, and we're probably ! 1 operations.
2 doing the best we con. The intent is for the Board © 2 ‘There is one last policy, and ir's
3 1o sce some of these restrictions about how wecan | 3 called Stored Water for Munagement Purposcs. This
4 betler use the water, Some of those restrictions 4 is one the few changes that's not directly 8
5 panbe changed, 5 reflection of cither the agreement or the Supreme
6 Certainly therc’s & Tot of problems to 6 Court decision, but it's certainly indirectly a
7wy and change state or (cderal law as it relates 7 roflection ol that.
8  toreservoir storage, but the intent of the Board, 8 ’Th'c agreement and the proposed changey
9 as far as response, i8 (o look into can these 9 to the water plan require that the Department of
10  things be changed. 10 Watcr Resources always majutain 3900/3600,
11 The sceond part of Policy 321 applies 11 depending on the time of year, at the Mumhy Gage.
12 strictly to the reach of the river from Milner Dam 12 If the depariment is going 1o issuc any
13 dowmstream (o the Murphy Gage. ldaho Poweris {13 new water rights for upstrcam development, they
14 quite concerned about filling Brownlec Reservoir, | 14 have Lo be weighed, then, against their HNpHCt on
15  There is no question about that, the amount of 15 those flows. As 7T said earlier, there can be ng o
16  revenucs they gencrate from a full Browalee 16 conceivably there ave petiods of the year when
17  Reservoir. Tf Idaho Power is goig to participate {17  there is no flow coming down the river past the
18 inthe Northwest Power Claim Council Fisheries  § 18 Milner Dam and we are telying totally npon
19 Augmentation Scheme, they are going to necd watet 19 discharges from Thousand Springs, the discharges
20  there to provide for the so-called fish rushes. 20 from thc Snake River Plain aquiler.
21 Tn trying (o work out compromises, the 21 We try to manage water, As soon as you
22 negotiators agreed finally that filling that 22 starl talking about ttying to manage groundwatey
23 reservoir is so itnporlant that anybody who wanted | 23 and surface water, that's lhe intent of these
24 fo divert water ditectly out of the river during 24 changes in the water plan; (hat's the inten| of the
25 the wintertime for storage purposes, the impact of | 25 agreement that you're going to try and manuge all
Page 30Q Page 32
1 thal diversion can be measured in some soit of i 1 the water, ground and surfacc water, within the
2 mitigation should the supply be granted and given { 2 basin asa unit, ar at Jeast manage them so that
3 to Idaho Power for that impact on their system's 3 you're always concerned about the minimum fow at
4 aoperation, 4  Murphy.
5 ‘The plan does not specify, the proposed 5 It pets very complicated when we are
8  revisions of the plan do not specific, what that €  talking about an aguifer that's sort of 100 miley
7 mitigation would be. Certuinly it would have tobe | 7 long and 50 10 70 miles wide. And somcone who is
8  calculated on the individual base. The amountof | 8 pumping water 50 milcs from Thousand Springs, if
S water diverted at the time of the year, each 9 the flow gets low ui Murphy Gage and you want (o
10 project, each proposed wintertime diversion, would! 10 shut him off, it would do no good to the flow at
11  be different 111 Murphy Gape becausc the effects of his pumping
12 The intent js to lessen the negative P12 groundwater out there might nat show up for weeks,
13 impact on ldaho Power's operations. It may be that{ 13 months, (inaudible).
14 the timing of the return Nows is beneficial 1o 14 So it the department is goiny to be
15  Idaho Power (han the mitigation (inaudib le)itkelf. 115  allowed to issue new water ri ghts, particulady for
18 It may be thal someope who wants to have walcrin| 16  proundwatcr purposes, they are going to have o
17  the wintertime can do additional arount of sere 17 either, onc, be very conservative because there s
18  [ect which are available to 1daho Power at cost. 18 no magic cutoff when you get closs (o 3900 because
19 ‘hese are the kind of things that mitipation ;19 you're shutting off al (unintelligible), or they
20  (inaudible). It docsn't mean a caleulation of the | 20 have t have some waler someplace they can call
21 economic dollars fost by Tdaho Power. That's not ! 21 from o cover up the mistake they might make, like
22  theidea behind it. The iden is somchow, hefore we: 22 over-appropriating waler. And that's the intent of
23 can let somebody take water out of the river in the | 23 this,
24 wintertime in that region, we have to evaluale and ! 24 ‘There are unallocated waters. There is
25 uy and lessen the impact on Idaho Power's Y25 water available in the Upper Snake systen that
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Page 33 | Paga 35
1 could be specified for the use. If It could be { 1 federal government and the Indian tribes claim
2 obtained by the state, it would be there if the { 2 reserve water rights, Now, if you take all the
3 department gets down too close 1o 3900 and they 3 national forests, the Craters of the Moon, the
4 muke 3 mistake. i 4 TNEEIL, the seservation near Tdabo Falls, pluy the
5 Ken Dunn, the director of the { B Fort Hall Indian Reservation, there are a lot of
6  department, in a public bearing said, “The ! 6 foderully reverved water rights in the U pper Snake
7 possibility of me managing the river, coupled with = 7 system.
& the aquifor to 3900 exactly, is nil. Wedon'tknow | 8 The only way an (unintelligible) is
9 enough sboul the aquifer to do it. Even if weknew{ 9  adopted in '76, it asked the federal povernment and
10 awhalc lol more, the possibility of managing to {10 (he Indian tribcs to quantily the amount of water
11 some muagic number like thal are nil.” The idea is 11  they feel they need, The existing plan provides
12 to have (his water available in case the departmenl 12 that the Department of Water Resources will provide
13 goes overboard, particularly with the idea tha,if {13 technical aswistance to the Tndian tribes, for
14 we igssue too many permits (o groundwater users, wé 14 example, lo quantify their water rights.
15 can't make up the water in the river. i 15 To date, these have not been quantified.
16 The idea here, of course, is thet, iff we 16 ‘The only way 10 foree the federal government to
17 can acquire sothe water in the system, it wonld not | 17 quantify their water right or to participate in the
18 sitidle. 1t would be put in the water bagk, it i 1B state adjudication is to du what's called a systems
19  would be sold by Idaha Pawer or whatever. Butit ;19  adjudication. Nrgotators fell that, if they
20 would be available as insurance if the department 120 started at Lowiston where the Snake River starts
21 weore (o need it 21 ourof the stawe and include all the tributaries
22 Those are the policies as proposed. | 22 ypstecam, thal's u system-wide adjudication. ‘Thers
23 would just like to touch on a couple of things 23 is nothing more the state can do as far ay where it
24 wbout the agreement that relate 1o the policics, 1 24 lcaves the state,
25  guess. 25 ‘That's why the existing legislalive
Page 34 Page 36
1 ‘The agreement specifics that, if the 1 package specifics an adjudication beginning al
2 Tlow of Murphy goes below 3900 and it's the auss © 2 Tewiston. Its sole intent in starting at Lewiston
3 ofnatural conscquenses, not some mistake on the | 3 s to foree the Indians and the federal government
‘4 part of the Department of Water Resources, 1daho | 4 to participate in the adjudication. In the state
5 Power will not protest. They will take no action : 5 cowr, it specifies how much water they feel they
6  against the nexus of the user. I the llow goes : 6 need for the purposes of (inaudible) regulation,
7 below 3900, any new appropriator, anyone who hast 7 and once and for all we will have g list of all the
8  potsomc of this water or is using water to 8  water (unintelligible) in the Snake system.
8  formally (unintelligible), they will be subject to 9 Now, they had a piece of legislation
10 cail. They would have to shut off 3o the 10 introduced this sexsion which would provide thal
11 depaniment could get their waler. 11  rhe Indians not participate in the adjudication,
12 The agreement speaks to establishing the 12 for the Fort Hall group particularly, not
13 critera for the re-allocation of this water, and {13 participate in the adjudication, but that they
14  the Board is merely saying that in this case it i14 negotiatc their water rights with the state.
15  will recognize whatever the legislature docs. The {15 What that means in terms of what it
16 agreement speaks to the so-called general 16 could pass, what that means in terms of how they
17  adjudications of the systcm, and (uninte]ligible) 17 wvote the adjudication is handled, T don't think
18  requirements for two purposes. One, if the statle ;18 it's important becanse the adjudication is
19 is going to finally mianage the river and the 18 basically a ncgotation between an individual water
20 aquifer ogether so that it ulways maintains flow | 20 right holder and the state, If an adjudication is
21 onthe'river, they need to know what uses arc there | 21 done and this area is included, what huppens is,
22 (inzudible). They nced to get a priority system so 22  the deparlment comes out with their records and
23 that in ¢ water shortage, corlain users canbe shut {23 sits down with every water right holder in the area
24  off. That'spart ofit. 24 and says, "T'his is what we show. What do you
25 ‘L'he other part, of vourse, is that the .25 claim? Let's disouss it. If we can reach an
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Page 37 Page 38

1 sgreement, finc, that's It otherwise the private % 1 There was some opposition to it ia

2 individual has the right to go to court i 2 regacd to the fees, the upportionment of who was

3 (inaudible). {3 poing to pay for it, and how it was — bow those

¢ Onve everybody compromises ur gues (o {4 fees were going to be collected, and this sort of

5 coun, the court issucs a decres and places uil the { 5 thing. Butin generul, the poople who were

§  water rights into whatever basin — and in this A 6  ohjecting on the score of, say, a dollar per acre

T case, lel's suy from Lewiston above — in order of 7 lor an adjudication fee, in my opinion are

8 priority. it eslublishes the mochanism so the . 8 cxtremely short-sighted. 1 think they are not

¥ watcr master in a time of water shortage can i 9 taking info account the real need for un
10 (inaudible). 10 adjudieation process in the state of ldaho in arder
i1 Mr. Gray, 1 think thu's enough. 11  toclarify the appropriations on the Snake Basin,
12 CHAIRMAN GRAY: Excellent. Wewill now opon | 12 Tt's just ot (o be done in order 10 - so (hat we
13 up the meeting for public testimony, and we have 13 aren't constantly in the courts,
14 onc person to testify. Malcolm Crawlord. il4 It's all been explained here, and
1s Maluolm, would you please step forward, 115 you're all more aware than | of the ramifjcations
16  state your nume, address, and telephone number for 16 ofit. But [ want you to know that, you know,
17  the record, please, 17 representing aboir 17,000 people here in my
i8 MIL CRAWFURD: My nume is Malcoln Crawlord, § ; 18 irrigation district, we can see the benefity of
18 Pm manager of Lewiston Orchurds Imigation ;19 adjudication. And we are in favor of adjudication.
20  District. | roside at 521 Karen Avenucin | 20 We are in favor of paying a fair share asrenge-wise
21 lewiston, 21 based on our urca up there far consumptive use for
2z (End tapc 1) 22 our M&I consumption.
23 MR, CRAWFORD: I'd like i Lhuﬂk tbe Board 123 Either way it's somcthing that we fesl
24 for coming ull the way up here to Lewiston Lo ’ 24 s necessary. It hay to be done, and we're very
25 participale with us. We appreciate some aitention {25  plad to see the state of Iduho moving in that

Page 3B Page 40

1 up here on this end beeause we realize that the big | 1 direclion. And T believe that all the people wha

2 lug is usually on the agriculural end, Fven 2 benefit need to pay for it. 1 think there has to

3 though I'm manager of an irmgation district, under | 3 be a look at methods of other users that you

4 Reclamation law, it's not what you guys are used to? 4  wouldn'( normally be able to put your [inger on,

5 down ut SL. Anthony's or along the Snake. 5 like the recreational people, and all of those who

6 It's 4 water utility comparty, §  benefit from the usc of the waters in the state.

7 essentially. We no longer have any commercial. P 7 That's the most difficult area, of

8 apricultural interests at all. It's 4,000 acres of { B course, is to collect [ees, but maybe through

9 subdivisions, and it's really the bedroom [or i 9 licensing or use fees, or something like thar, that
10 TLewiston up on the hill, 10 could be done.
11 Twant to estify today in three areas: 11 T've been -- well, | sturted out as a
12 One, the need for adjudication; two, the need for |12 mining engineer, and I've been in this kind of work
13 the benefitees (o puy for the adjudication; and '13  in Oregon and California and now Idaho for the last
14 three, the need for upsircsm and off-stream storage | 14 two years all over the West. And the real way 1o
15 in the state of Idaho. 415 petmore water to use for benelicial uses i
18 I'm a member of the Idaho Water Users 16 through upstream and off-stresrn storage. That's
17 Association, I'm also the American Waterworks 17  the only way that you cen help nature to provide
18  Association which has to do with our utility {18  morc of this resonrce.
15  affiliations. I'm glad to say that the convention 19 Aud we just had 4 good, long
20 in Boise last month, the Idahn Water Users voted (o] 20 dissertation about the reasons why we aren't even
21 support the water plan as -~ pretty much as 21 able, at this point in time, to utilize all the
22 presented. And as | circulated there and talked © 22 slorage resources thal we have on the Spake. And
23 people, mostly farmers, wha were at that 23 that's really a shame, ‘Thosc rules, those laws,
24 convention, there was very little opposition to the !24  were made by men, and they can be correciad --
25  plan jn its entirety. {25 well, maybe that's not the right term, I don't
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1 know cnough about it tw say whether they should be x 1 What they do s, they cut the water off
2 correeted, gmended. Bul some way thut pathway ' 2 nthe summer, In other words, you're out there in
3 should be ensed so that beneficial use can be madc '3 aboatorina rafl, and you don't have any water.
4 of thal water on the year-round, i 4 You're - they drop the watcr 4 foot,
5 Why have 56,000(sic) cts al the paging { 5 foot-and-a-hulf an hour, and you're sitting up on
6  station in the winter and 33,000(sic) in the sumnier . { €  the beach, you're ten feet from the river,
7 if the best use of it were otherwise than that, if 7 It's inconvenient for people who arc
8  you can savce that spring runoff and use it at other 8  trying 10 use the river, and it's destroyed the
§ times and trade olf through the waler bank, or i 9. fishing on the river. I've lived here all my life
10 whatever. And those things huve to be punued by 110 and buen on the river all my life. And I've seen
11 (he state, the legislature and the Water Board as $ 11 the bass fishing up there, just jt's been .
12 well. § 12 devastated. The beaches are gonc.
13 I know it's being done on the Columbia 113 The thing is, the minimum average is
14 with centralized compyter usc of the water. Tt's 2 14 not-- you know, it's not -- nobody is watching it.
15 being done on the Central Valley Project in Y15 If they regulate themselves st Lime Point and at
16 Calilomia. And whete the Snake River is the , 16 Johnson's Bar, it doesn't matter 1o them how much
17 wunkline, the vitul water passageway, through the 117  watcr comes by there because they've generated
18 whole state of Idaho, essentially, it seems to me 18  their power at Hells Canyon Dam.
19 that it's within vur grasp to ke control and (o 119 i think there should be morc concern,
20 increasc our development of that resource und make L 20 you know, as to what goes on down here. It's great
21 3 beticr usc of it, 1 21  that you bave plenty of water in Southern Tdaho,
22 The sitsation isn't going to get better 122 butllive -- T have a lot right across from Lime
23 as we get more populated and more M&! uses, and \u 23  Point, and L van go outand 1 can see how fast it
24 forth. 1t's just going lo get morc complicated, ) 24 drops cvery night and how much it comes up every
25  and we're going to be in court more often. :25  day. And it makes it, you kuow, very difficult (o
Pagea 42{ Page 44
1 Thank you very much. {1 usctheriver for anything down here. I know it's
2 CHAIRMAN GRAY: Mr. Crawford, why don't ynuJ 2 aconcern that Thave,
3 stund for questions if the Board members lave ope, ;3 Thank you.
4 MR. CRAWIORD: Sure, {4 CITATRMAN GRAY: Mr. Hammes?
5 CHAIRMAN GRAY: Mr. flammes, do you havea | 5 MR. HAMMLS; [l pass the question just --
€  question for Mr, Crawford? ] CHAIRMAN GRAY: Mr. Rydalch?
7 MR HAMMES: I have no questions. 17 MR. RYDALCH: Thave no questions.
8 CHAIRMAN GRAY: Mr. Rydalch? g CHAIRMAN GRAY: Mr. Shawver?
9 MR. RY?ALCH: | hove nonc. 19 MR. SHAWVER: 1 have nothing.
10 MR. CRAWFORD: 1t was a pretty general (10 CHAIRMAN GRAY: What are you talking about
11  seatement, {11 fluctuations as far as clevalions? Talking ten
12 CHAIRMAN GRAY: | think pretty much what you! 12 fect? Five feot?
13 had lo say is what we're hearing all up and down {13 MR, TUTCHER: Ive seen it as much as 15
14 theriver. And wothank you very much. {14 fect, for example, at Lower Granite, 16 4
5 15 therc snyune else who would like to 15 fairly — let's facc it. ‘When you drop il a foot,
16 testify at this ime? i 16 are you talking about the bank at 4 45-degres anglc
17 Yes, sir? 117 from the river? Arc you talking aboul Llen percent?
is MR.TUTCHER: 1'm Paul Tulcher. | live st {18  Alaten-percent angle, P've scen at Sull Creek you
12 1411 Prospect in Lewiston. My phone number is 19 cun lose 50 feet. Al Lower Granite you can lose 12
20 743-6271. i20  feet. That happens every day. T mean, it isa't
21 i have somc cuncern with the minimum 121  something that happens once in a whike.
22 flow restrictions. |daho fower doeso't really give - 22 What happens is, they store the water,
23 adamn what the minitnum flow is down hercbelow 123 and during peak use duting the day, they start
24 Hells Conyon Dam because it's o no benefit to {24 dropping the tiver. Al night it comos back up.
25 them, i25 Jo's pretty well known that bass, when
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Idaho Water Resources Board 2/6/1985
Paga 45 Page 47
1 1hey spawn, go up in the rocky areas and the i MR. SHLERMAN: The point 1 was trying to muke
2 beaches and they'll spawn. Well, those egyy arc i 2 sbout the adjudication that I dide't make is that,
3 exposed every day, Every 24-hour period they're 3 despitc the excellent testimony supporting the
4  cxposed, and they die. ;4 concept of adjudication, we've besn (inaudible) in
5 And it's -- you know, it just --Tran 5 thisarca. Tthink its quitc likely that the
&  float trips. I was on the river for two summers. 6 adjudication (inaudible). Specifying Lewiston
7 1was on the river every day for six months, 1 { 7 forces the federal govermnment under
B slepron the rver every night, and there wasy'| i 8 (unimelligible) and regulations that they
S onc night that it didn't happen. You'd sct up a 9 patticipate in the adjudicating. Since the
10 kitchen on the beach, and the river would be from ;10 agreement itself only specifics actions above Swan
11 herc 1o the wall, and in an hour you'd be up to 11 Falls Dum, I think it's {ilty-lifty that they would
12 your knces in water. Got up the next moming, the 112 start there, [ don't think ahyvne in water
13 piver would be from here to the street. ) mean, it 13  management would argue that they need the whole
14 fluctuated that mych, 14 stac adjudlented at some point.
15 And [ don't think thal -~ I don't know 15 In terms of dollars and cents, we may
16  who runs the gages at Lime Point and at Johnson's 16 well - we'll take the smallest chunk we can, still
17 Bar, and I ¢certuinly don't have the means to 117 including the Fort 1all Reservatioa,
18  measure the river mysclf, Butl find it hard to i18 UNKNOWN SPEAKER: Are you talking about
18 belicve that, if I get in at a gertain Gme and $18  taking (unintclligible) and adjudicating one ul a
20 . they tell me, okay, the river is running at 8500 l 20 ftime?
21 feet and T see the thing cut in half that ics 121 MR, SUERMAN: Yeah, we can all — we talk
22 ‘being maintained at 5,000. 1 don't belicve that. {22 about .- the estimatc is $28 million over ten
23 T justdon't - you know, I suppose with averuges, 23 years. And it's hard to judge, because, any
24 if there’s 70,000 coming down in the winter and {24 adjudication the department has cver done before
25 2,000 coming down in the vummer, they can aversge 23 hag basically taken ten or more years because
Paga 46 Page 48
1 it out and suy, "Well, our minimum average fs, 1 they've been done out of the general fund. And
2 we've maintained it at 5,000, when in essence, you 2 usually three or four peaple, at most, have been
3 know, it's jumping np and down likc crazy. 3 hired to do them. So they stretch out over ten
4 T don't think there's a [0l of concern { 4 years. All the department really did was to
5 [lorthe minimum flow down here, | haven't seen it. 5 extrapulate the increase in size in this one and
6 CHATRMAN GRAY: Mr, Llammes? & say, "Okay, if you get it donc in ten years
7 MR. HAMMES: No, the question ] was aboutty | 7 (inaudible)."
8  ask he made clear in supplementary remarks. !B As 8 non-Board member, 1 dida't ask
9 CHAIRMAN GRAY: Any further questions? ! 9 question, but the last testimony was quite
10 UNKNOWN SFLUAKER: Thave no questions. 10 interesting. And quite honcstly, it's the onf y
11 CHAIRMAN GRAY: Mr. Shawver? 11 testimony supporting even the inclusion of the Lime
iz MR, SHAWVER: 1 huve none, 12 Pointand Johnson's Bar flow. As far as the state
13 CHAIRMAN GRAY: Thank you very much. 13 water plan -- and I judge, and I don't know il the
14 MR. TUTCHER: 'Thank you. 114 gentleman will correct me today - he not only
15 CUAIRMAN GRAY: Anyonc else wish (o testify 1 15 would support giving those flows any more authority
16  at this time? 16  than they might have; he would support more in
17 If nol, we'll close the Lestimony part, 17 Jouking at fluctuations and pcrhéps (inaudible),
18 and we would open it up for questions and answers. | 18 T'would point out that in speaking of
. 19 And we have Frank Sherman again with us from the £18  [unding an adjudication, recreatjonal interests,
20 departmen| who can handle the technical queslions 120 they are hard 10 pin down. But the state, where
21 forus. , 21  the Board has specified a minimum stream flow, has
22 MR. SHERMAN: Could Istart off — when 'm i22 o pay o that water as part of the adjudication
23 talking, 1 try not to listen fu mysclf and I think 123 process, One of the concerns (inaudible).
24 Ishould. i24 Uthink, Mr. Gray, with that, Tl be
25 (Laughter) {25  scated,

12 (Pages 45 to 48)

B i T Y SO TR

Tucker and Associates, Boise, Idaho, (208) 345-3704
www.etucker.net

L XD Ry S

1 it B L DB s TS A0

e B e 3 s b \m fan e em o =

T WAL S el A RNV it 434



Idaho Water Resources Board 2/6/1985
Page 4% l Page 51
1 CHAIRMAN GRAY: Mr. Huas? Pl CHAIRMAN GRAY: That's & good idea.
2 MR. HAAS: The concem over the river ;2 UNKNOWN SPEAKER: 1 have a question.
3 fluctuations. it's in the license which you're § 3 CHAIRMAN GRAY; Yes.
4 adding 1o the statc water plan. And | just cali 4 UNKNOWN SPEAXER: How dows your pian fie, or
5  your atlention to the fact that we're used to i 5 have you had any comnent whatsocver rom the
& talking about cfy, but there is, in this material * &  fudoml peoplc about whether or not your water plan
7 adding to the stals water plan, ¢ talks aboul the } 7 actuully mecty the reyuirements for waler quality
B  maximum variation in river stage at the Johnson's {8 stamdards?
9  Barnotto exceed onc [vol per hour. ‘There is ; 9 CHATIRMAN GRAY: Okuy. The first thing that
10 nothing in this language which you've putintotry 510 you have to realize, it is your plun, oue plan,
11 out conceming Time Poinl. And, ol cuurse, the 11 UNKNOWN SPEAKER: 1las it been submilied to
12 one-fool-per-hour, how much riverbank is exposeud or 112 the fdoral gavernment?
13 uncxposed is.different. A {12 CIIAIRMAN GRAY: O, yes. We hud testimony
i4 CLIATRMAN GRAY: If you look at the bottom of? 14 yesterdny from the Bureau of Reclamation. We bave
15 page 2, take your Currents and look at the boltom 115 not heard from the Tomest Serviee: we have not
16 of page 2 on the left-hand side and go up, gosh, 16 heard from the Bursau of Land Manugement; we huve
17 let's see, aboul (ive or six lines, now thal's on {17 not heard from any of the tnibes,
18 idaho Power's federal puwer license, that language, 18 UNKNOWN SPEAKER: Dues the U.S, Fish and
19 MR. TUTCHER: That's what I'm geuting st. :19  Wwildlifc Scrvice have any jurisdiction wharsoever?
20 Abave the dam, 1dahe Power's concern was Lo 1 20 CHAIRMAN GRAY; Go-nhead.
21  maintain minimum [fows because they necd the water 21 MR, SUERMAN; 1 guess Pl answer this in two
22  to generels the power, Onéc it gues over Hells t 22 parts. One, let me talk about the Fish and
23 Canyon Dam, that's water that's Jost to them and 1 23 Wildlife Service. The Fish and Wildlife Serviee
24  they have no more use for it. ‘They don't care {24  hasnu lestificd (unintellipible). They — | have
25  what — in other words, what ['m saying is that, T ‘ 25 spuken 1o them (unintelligible). Amd they arc
Page 50 t Paga 52
1 guess in essence. if they're violating that, : 1 pleased with the idea that the minimum flow is set
2 nobody's doing anything about that, i 2 hy the plan to be raised. They ure considering, it
3 CHAIRMAN GRAY: Could we usk you to do uned 3 therc is  systems-wide adjudication, participuling
4  1thing? W cun't change the federal verbiage inthe ;4 in the (unintelligible) of the Snake, for example,
5 federal license as we've indicated it here, But b5 (unineclligible) for wildlife putposcs and
. 6 well bc aceepting wriltten testimony until February @ 6 (unintelligible) much bigher.
7 22nd. And you can send that to the Statehousc, the f 7 In ferms of water quality, the Nu
8  Water Resource Bourd, Statehouse, 83720 fyou | 8 Perce people — not the Nes Perce,
8  might, jusl draft some fanguage up for us of how {9 UNKNOWN SPRAKER: The Sho-Bans,
10 7 you think it might {it or dovetail into Policy 32, (1@ MR. SHERMAN: -- the Sho-Nans, the
11 wc'd sure appreciale it ‘ 11 Shushone/Bannock people from Furt Hall, came ty
12 MR. TUTCHER: Al tight, . 12 represent their (inpudiblc) water quality questions
13 CHAIRMAN GRAY: And anyone clse here who ! 13 (inuudible). The Enviconmental Protection Agency
14  hasn't testified today, if you don't want to { 14 has not commented principally (insodiblc).
15 testify up here, we will accepl written testimony {14 "the coneern vver the existing language,
16 from everyone in the state unlil February 22nd P16 e is really only one concern, | don't think
17 regarding Policy 32, g 17 anybody wants to see us use good water to dilute
i8 Mr. Sherman? Y18 pollution (insudible).
19 MR. SHERMAN: 1 suggest, Mr. Lhﬂlrm:m that {19 The Bonrd and most of the people who
20 the Board might wish to entertain, or it may appear ‘ 20 (alk to the issue feel that distharge should be
21 in different teslimony, that at least onc of these f 21 part of the (inuudible) plan, There is some
22 gpecified points (inaudible) at all, and that he 22 coneern, however, that if the lows in the river
23 Board should cneourage the department to seek, as 123 were (0 be (inaudible) ~ the intent is still to
24 part of the underlying studies, better gages on a g 24 pu! the burden ol any obligation {inaudiblc),
25  day-lo-day basiy at thesc poinls, .25 UNKNOWN SPEAKER: Well, | saw nothing in here
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Tdabn Water Resources Board 2/6/1985
Page 53 i Paga 85
1 that mentions the 208 code. And I found that — % L industrial uses where it is used as cooling watcr
2 MR. SHERMAN: — hard to believe? [ think { & orprocessed water and returned to the tiver and
3 il's = the 208 program in Idaho, it's been run by ' 3 frequent use of (uninte] ligible). That's a major
4 the Health and Welfare department. And in the } 4 concern, but the position of the state is that they
5 existing water plan, it's just not (inaudible), i B have to meel the existi og discharge standards in
6" CHATRMAN GRAY: Mr. Sherman, excuse me. [ € order to do that or perhaps change the tetperature.
7 Would you briefly just describe 208 for those of us | 7 [ don't sco major water quality changes in that )
8 thatare herc that are aol familiar with §t? ' 8 repard.
9 MR. SHERMAN: Maybe the fady could da it i 9 Now, the 20¥ program, except for some
10 botter than I can. Coming lrom my poiat of view, 10 areas like sewage trealment lagoons und land
11 208 is a nalional cffort funded by the {11 surface disposal of industrial waste does not
12 Environmental Protection Agency to address and plag 12 rcally address quality of water in the aquifer.
13 for water quality policy. , 13 The principal authority or that is the Water
14 In Tdaho it hay principally been 114 Board, the Department of Water Resources, And ag |
15 (inaudible) Palicy 32. {15 said, it's the ptincipal in that they regulare
16 CUHAIRMAN GRAY: Now, one other thing, The 16  waste disposal and injection wells. Those make o
17 povernor has just eswmblished a water quality Y17 difference (inaudibic).
18 Board. And if you look un page 7 under - right ; 18 The Water Board has rules and
19 next to the box where we looked at all the things  "19 regulations for waste disposal and injection wells,
20 Ihat must be taken into account, it shows ag , 20 They have applied to the EPA for primacy of the
21 Lxhibit8, Andifyou'll go, il will appear -- if ‘ 21 underground injcction sontrol program. We should
22 il's codified, it will appear as 42-1805. And drop 122  hcar this month, actually, whether we're poing ta
23 down to paragraph 5. And thal's about the only 23 getitorsol,
24 place in bere that you'll find anything dealing 1 24 The Board, in trying (o add groundwater
25 with water quality. But it will be codified ag } 25 1o the policies for the existing water plan, the
" Page 54 , Page 56
1  42-]180S. : 1 pice bluc colored thing | have up, they have been
2 UNKNOWN SPEAKFR: I understood the specific | 2 criticizing becanse it does not address groundwater
3 plan of the 208 program was imandsted to have buen 13 in any fashion.
4 completed at a certain time, which [ think nay huve _ 4 Had sumeone arbitearily said, okay, when
5 alreudy passed. } 5 wo started (his process lwa years ago, Iefore the
3 MR, SHERMAN; Ycah, it hus, The existing i & whole Swun Falls thing broke out in our fuee, we're
7 Department of Healih and Welfare rules and f 7 going to adopt groundwajer guantity standards and
8 rogulations (inaudible), i 8  then we're going to come right back with
9 UNKNOWN SPRAKER: well, I wyy particularly ;9 (inaudible). 1t's all invalved with water yuylity,
10 interested in your testimony about the aquifor and f 10 (unintclligible), sole source distri butiot,
11 bow that was ~ but the [wet was, that wus the arca i 1L (unintelligible) aguifer, EPA ot backing ofTof
12 that was imost affected. ‘ 12 that und the state. Mr. Gray had mentioned they
13 UNKNOWN SPEAKER; {Inaudible) yellow plumes, 1 13 get up a speeial wiler quality task foree or
14 (Laughter) . 114 committee, advisory group, and they're Eoing to
15 UNKNOWN SPEAKIIR: Well, it will definitely 115 address rules ang regulations in the aquifer.
16  uffcet for many the taking of water. ;16 UNKNOWN SPEAKER: 1s anyone from the group,
17 MR. SUERMAN: Yes, | think the imwin concern ' 17  inwmy [ ask, involved?
1B in tenns of rxduced flow of the mver because of {18 UNKNOWN SPEAKER: I'm just positive there is,
19 increased consumptive use iy that there s fexs ' 19 butwhaoitis, | don't know.
20 good water in the river; therefore a wasls § 20 MR, SHERMAN: It's a fairly furge commiltee,
21 discharger has lexs watcr to mix his offluent in to {21 and in that rcgard I'm positive {inaudiblc).
22 aneet whatever stundards, The intent of {inuudible) 22 “they're meeting Wday for the lirst time,
23 and the state Roard is to require (inaudibie). 1 23 CHAIRMAN GRAY: If what | may be reading from
24 The ofhier concern, of course, is, i you i. 24 you is you ses y weakness pussibly with 3211; would
25 defer water for agricultural uses, particularly, or 125 that be true? Could you posyibly ~ we see some
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i
1 weaknesses with il, ulso. Might you put something 1 1 hit aboul Pelicy 32 and the stale water plan,
2 logether in writing [or ug and submit it by the ; 2 Page 2 and 3 deal dircotly with the
3 22nd? Wc'd sure appreciate it. Butil's - {3 revixions of Policy 32 of the stale water plan,
4 pverything that we can get is going (o help. P4 il you go on over to page 4 and half of
5 This ts not Lhe final form; this is just 5  page 5, you'll find the entircty of the agreement
6 u rough draft, 5o (o ypeak, of what we hope to come § .6 thul came about between the governor and liis stafT,
7 up with when all the lestimony is luken into : 7  thualtomey peneral, their stalf, and Idaho Fower
8  account. So it would be important (& us - it's on 8 Company,
% pagec-- ; 9 The rest of page 5 through page 7 is the
10 UNKNOWN SPEAKER: Yes. Ihavejt. 110 Jegislative packuge which our legislators are
11 CHAIRMAN GRAY: Okay. But we would really: 11 presently working on at the State Capitol,
12 uppreciate it. 112 On page 7 on the right-hand side there
13 One thing I might mention is, a member 13 are scven items which deal dircetly with the
14 of'the Idaho Waler Resource Board is (rum Tewiston, © 14 package, what we're doing with you as far as Policy
15 Dick Wagner. And Dick couldn’t be with us today.  $15 32 is concerned, And No. 1 iy State Water Plan iy
16 Soany problems you have, why, you might getahold } 16 Amended. And thal's why we're here to talk aboul
17  of Mr. Wagner. 17 the amendment to Polivy 32 of the statc water plan,
is Any olher questions we might answer for 118 Ne. 2, these all must take place by May
19 you? II'not, again Tl rciterats that we will {19 15 of this year. No. 2, the legislative package
20 accept written testimony until February 22nd, And 120 must be passed which you have belore you.
21 it can be sent to the Slatehouse, Boisc 83720. And 1 21 Appropriate action taken by the Public
22 we will meet again here tonight at 7:00 p.an. if you 22 Utlities Commission or the legislature as called
23 care 10 join us again, o ' 123 for in the agreement between ull parties,
24 Thank you lor coming,. 124 Appropriate order by the Pederal Fnergy
25 (Roeess) 25 Regulatory Commission kind of okaying this
Page 58 | Page 60
1 LEWISTON, IDANO 1 entirety.
2 Febeuary 6, 1985, 7:00 p.m, P2 No. 5 iy the Public Utilitics Commissian
3. i 3 will dismisy the lawsuit as filed by (he ratepayers
4 (Joketold abuul u cowboy and 4 reverend) 4 in 1977,
5 | B And No. 6, if required, the Oregon PUC
6 CHAIRMAN GRAY: My name is Gene Gray, and ' 6 must okay the package. And the rzason for that is
7 chaitnan of the Idoho Water Resource Board. Andon | 7 beeause of the Hells Canyon Complex for those
8 my right is Bob Ilammes from Si. Maries, a ’ 8  bordering the statc of Oregon, We don't know if
8  publisher, a newspaper man, bovk slore awner, ot i 8 Ihatis going to be something that has ta be had,
10  ectera; Dave Rydaleh who is o Committee of Nine | 10 butit's included anyway.
11 which is un Upper Spake River irrigation 111 Then enactment of the legislaturc by
12 conglomemle and also a farmer at $t. Anthony; amil {12 Fxhibit 7A and 713 us you see just to the lel of
13 over here is Jim Shawver whi is the seerctary off ;13 this.
14  the [idwhe Water Resource Board and a farmer in the , 14 So whal we'd like te do is, we'll have
15 [den area; and we've got Wayne Haas from the ’ 15 Frank give you kind of an overview and the changes
18 Depurtiment of Water Resources; and Frunk Sherman,  § 16 of Policy 32 us we see them. And then we'll open
17 geologist fram the Deparirent of Water Rexources. 17 it up to your stalement, and close thal, and then
18 Antt we're here to tutk to you about {18 bavc questions and answers.
19 Policy 32, or somce changes 10 Policy 32, of the fig Frank?
20 state wuler plan. And if you've got your 120 MR. SHERMAN: There arc five people up here
21 Currents - did you get u copy of that? - if you 21 who have heard this story once or twice or three
22 jyut kind of grab that, 'l just kind of thumb 22 times before, 1l reminds me of the Gme that !
23 through it with you a litle bit {23 drove to Post L'alls about two years ago to talk
24 Page 1 kind of gives you an overview of {24  about groundwaler. And two statf people from the
25 the Waler Resource Board, our function and a liflle 25 Department of Water Resources and (wo citizens were
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Idaho Water Resources Board 2/6/1985
Page &1 Fage 63
1 there, and we gave them an hour and u half. We 1 water plan in place that talks about certain
2 dumped & ful) load on them, 2 things. The changes, us the Board is now
3 (Laughier) 3 prescenting them, represent, one, what the agreemenl
1 MR. SLIERMAN: T guess the best way (o Jonk at: 4 gpecifics they had to change and some other things
5 this - and 1here is a lot of confusing things 5 that scemed reasonable (o do at this time,
€ geing on — ubout the only place you don't huve a [ The whole legislative package, then, a
7 compromise is to get thingsin court. And thatwas ' 7 Jotof it passed one bady or the other of the
8 the whole reason behind the state and idaho Power 7 B legislature today and will move on to the other as
8 agreeing to sit down and discuss the whole Snake &  we go un very soan,
18 River Basin and (ry and scttlc it. 110 ‘The agreement itself, things have
11 We've been ta court, district court, the il clhianged cven since October. We're trying to keep
12 Supremc Court and back in district court. f12 cverybody happy (inaudible),
13 Whickever side won thete, the other side was going 13 The proposed revisions of the water
14 o take it back to the Supreme Court. And that's 14 plan, things that these gentlemen are specifically
15 the ouly way you don't get a compromise, 15 concerned about, start off, and, instead of trying
16 The stute water plan, as it exists loduy 116 1o allocate the waters in one little policy that
17 interms of Policy 32 which addresses the Snake 17  says we allocate the waters lu.rc.by, and we have
18 River Basin, allocales waler. It says the 118 page afler page of how the waler is supposed to be
19 unappropriated waters ol the statc shall be used {19 uged, the Board has chosen this time © say it is
20 [or this, this, this, There's nothing wrong with 120 the policy. But it is the policy but highlight
21 that. So when the Supreme Court said that Swan 21 those things that they feel are really mportunt.
22 Falls Dam, 1daho Power had a water right that was | 22 Certainly, il you're going to try and
23 not subordinated, it was a legitimate water tight, 23 manuge the whole Snake River Basin at least above
24 they recognized the claim to be 8400 cfv. Most 24 Murphy Gage and above Swan Falls, the dam just
25 summers they didn't got anywhere near that. In 25 south of Boise, you need (o have some guidelines,
Page 62| Page 64
1 fac, the lowest flow had been down ta 4500 cfs. | 2 Amd the guidclines, as the agreement scts it and
2 Well, the original water plan was a 2 the Board hns agreed to take it vut to the public,
3 compromise, | inean, there were — the Fisl and 3 changes the minimum flow ot Murphy Gage to 3300 efy
4 Wildlife interests produced studies that said you | 4  yearround; i 3900 ofs in the sutmertime, 5600 cfs
5 ueeded the flows up 5500 and higher. And the 5 in the wintertime.
6 upstream irrigetors suid Swan Falls is 6 Not an unusual thing ro specify certain
7 subordinated, therelore we want to take all the 7 periods of use for o water right (unintelligiblc),
8  watcr out of the river. And so the 3300 efeatthe | 8  but different from the water plan as it stanely
9  Murphy Gage near Swan Falls represents a {9 floday,
10 compromise. 10 Why ix it raised 1o 39007 Where did
11 The povernior, llu. attomey general, and A1 3900 come froni? Is il a magic number? It's going
12 Tduho Power Compuny sat down and said, "Let's 112 fobe magic if the agreement is pat in place and
13 sellic it out of court," hasically. "Lef's find a 13 the watcr plan changes are adopted, but its not
14  mutual ground that we can ull agree on.” And in |14 magic in that it was arrived ot by saying that the
15 October they signed two documents, October 18t | 15  river hud alrcady heen down (0 4500 cfs. That's
16 they signcd one that basically said they were ' 16  justsort of onc point of view. The other point
17 willing t agree and these were the points that {17 was thul the water plan calls for 3300, If you
18 need to be addiessed. They wmed their lawyers {18 really split the difference, that's wherc the 390
12 loose on it on October 25th. They signed another { 19  cumes from. Soit's 2 compromise to start with,
20 one which put all that gentlemnan's agreement into ¢ 20 5600 comes from wo different attirudes,
21 legal wmas, and put forth the stuff they wanted o ; 21 One, there's a lot more waler going down the tiver
22 send to the legislature, Told the lawyers what 122 inthe wintertime. And in terms of what ldaho
23 changes they felt had to be made to the water plani 23 Fower wantcd out of any compromise, they certainly
24 And that's sort of where we're at. Il £24  wanled to protect filling the Brownlee Reservoir,
25  po - the thing we have 1o remember is, there is a {25 So that was the only storage they had in the Lells
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Canyon Complex, a key 1o their whole operation,
They wanted more out of the wintertime cut. And if
you take the 3900, stick it igto a computer, o ger |
it down to 3900 in the summertime, the Deparyment:
of Water Resources projects thut 5600 is about ;
where it would be in the winterlime. i
So those are how those nunbers were :
arived at. As I say, it's going o split waters
in Use river between (wo competing inlerests, :
The Board at this time is proposing to ;10
includc as specilic water policy a couple of points {11
in the river that have ncver been mentioned before, , 12
only peripherslly mentioned in the past. They're |13
going to continue the zero flow at Milner Dam, Allj 14
the water in the Upper Snake in low water years camé 15
be appropriated; therefore, there is no requirement | 16
for the water to be dumped past Milner Dam. All § 17
the water Lhat occurs in the river during thosc low ‘18

.- AR
W0 W=

fow periods basicully is not a spring fishing {19
area. 120

- ‘hey'rc going to specity, continue (v tz1
specify, that, a{ the Weiser Gagze, 4750 cfs iy E 22
appropriate. 1(s a minimgum flow, Sipee this plan {23

was adopted in '76, [ think there's only been one 124
day when the flow ever got below that. And that {25

Page &7

hay claimed (his watcr, il's been put (o bencficial
use, and yet now Idaho Power ix turning it back to
the state so Lhe state can give it 1o other users,
at least a porlion of it. )
So this specifics certain portions of
the Idaho Code that have 1o be sasfied before
this Idaho Power waler ¢an be given 1o other peaple
W use. These portions of the [dako Code don't
¢ven exist loday. We're sort of relying on the
legislawre to do what the legistative packape and
the inlent of the negotiators was, :
The key one, of coutse, is that, as
appropriated water, the state can pul new criceria
or additional criteria on anybody who wants to use
i.. 8o a person who applies for some of this water
that Idaho Power cluimed and now piven over to the
state, in addition 1o haviog to satisfy the normal
criteria of beneficial use -+ non-speculative,
public interest ~- may now have to also satisty an
additional sct of criteria which talks (o gencral
ceonomics of (he state, the impact of hydropower,
the family farm tradition. A new sel of crileria.
And that's because this water had been
appropriated, put to beneficial use, and the state
now has it in its hands lo re-allocate,
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was because of some unusual operational procedures] 1
on (he Payeue River. So it's a reasonable flow, 2
and it is designed to agsure that Brownlee gets {3
sorme water for Idaho Power purposcs. 1 4

Bul they're adding Lime Paint and ;5
Johnson's Bar. Now, the existing walter plan just | 6
snys the federal license for the Hells Canyon i 7
Complex specitics these flows at Hells Canyon, And; 8
the cxisting plan says thal's a good idea. Those j 9
ale NCCCSSALY flows to protect the fish and i 10

wildlite and navigation and afl the other things, :

*the Baurd is proposing to adopt those as j12
part ol the waler plan specifically as the policy i 13
of the state the idea being that, il the license 114
were ever chunged at (he Hells Canyon Complex, 15
these flows would be guaranteed by the state waler l 1§
plan, ’ 117

As T said, we try 1o keep everybody i1B
happy and protect those interests downstreant of the | 12
Hells Canyon Complex. They should be assured {20

something. i21

Policy 324, And I'll say this is the 122
casc of spelling out what's policy and what's the 123
explanatory tex(. Basically, it deals with several | 24

different things. Jt points out that 1daho Power 125

Page 68

Policy 32B, Domestic, Commerciat,
Municipal, and Industrial. The existing water”
plan, when they thought they could take the river
down (o 3300, allocated in 1erms of acre feet about
144 ¢ls on an average daily diversion for pew
municipal and industrial uses, The Board
rccognizes that the Supreme Court snid that Idaho
Power has a legitimate water right. ‘The compromisc
says we won'l take it below 3900 even in the
sumunertime; therefore, there's lesy water available
for (hese ather competing uses.

The Board still proposes to reserve
150 ¢fs. Now, by including domestic uses, it
really docsn't change the paramelers because the
buman being doesn't really consume that much water,
You drink some waler, and thete's wastes go qut,
and it sort of balances out. But they have changed
the provisions for the proposed thermal power
gencratiott in the Snake River Basin.

Back in 76 everybody was concerned
about encryy, and thal was the big thing. Right
now Idaho Power generates more 2nergry than whal's
constyned in the state. So it will change some of
the different uses we perceive being made of this.
But right now therc's only about 109 -- no, 400 cfs
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Idaho Water. Resources Board 2/6/1985
Page 68| Page 71
1 arediverted for these kinds of uses in the Snake z 1 in half, half for inoreased (inaudible) Swan Falls
2 Basin. And that's tota) diversion. i 2  Damat Murphy, That's only truc in that reach for
3 ‘The whole intent now is to try and i 3 that (unintelligible) Swan Falls. Upstream the
4 manage the river and the aquifer that contributes i 4 numbers change. The inteat docsn't change,
5 to the river on consumptive use, If you think : 5 however. _
&  about fotul diversions from municipal water supply, 16 Tdaho Power hay agreed thal the stale
7 the only comsumiplive use may be some small mduswy 7 cun use their water, they can reallocate it ay fong
8 that uses some that goos up inlo the smokestuck as '8  as the new legislative criteria are met, and as
9 steam. The watering of the lawn is probably the | 9 Jong as the fow at Murphy Gage never goes helow
10 biggest consumptive user of municipal water, 110 3900.
11 A lot of the industry in Tdaho is very l11 Policy 321, Hydropower, 1l's already 1
12 non-consumptive in that it's cooling water, wash . 12 beneficial use of water in 1dshe 1o use water for
13 water. It gets buck into the system, Peoplc who ‘13 hydropower purposes for gencration of eleetricity.
14 might come in and want to start a new industry, {14 The water plan will now specifically recognize
15 most of the land that's available for purchase, it x 15 that, and they will further state that depletion of
16  would be relatively low cost, It's irrigated {16  the flows belgw the 3900 and 5600 established ar
17 agricultural land, ‘The amount of water thal gocs 1 17 Murphy Gage ate not in the public interest.
18  onperacre for Tdaho may well compensate for all 18 This is pretty clearly a prolection for
18 the consumplive uses that ncw industry onds up 119 Idaho Power [or giving up something. You know,
20 with. {20 they could go to court and argue, then, maybe (heir
21 We dotr't think that watcr 121 R400 cfs claim was legitimate, Maybe they
22 (uninteligible) arc necessary for ] 22 forfeiled water down to the {unintelligiblc) flow,
23 (unintelfigible), But 150 ofs, just as a puiss, 23 bui they wtill had rights to all the water in the
24 would probably provide for doublc the population of | 24 river. So they're giving up something. And in
25  those living in the busin, } 25 returm, they're petting protecied by the Watcr
Page 70 g Paga 72
1 ‘The water plan ets revised every five ; 1 Board adopting 3900 in the state minimum flow, The
2 ycars; therefore, if (his number ix a bad guess, it } 2 intent iy that it should never go below that.
3 cun be changed. ;3 32E, Navigation. This is basically the
4 Policy 32C, Agriculture. If you talk } 4 same lunguage that's in the waler plan today. And
5 about domestic, commercigl, municipal, and 5 itsthe policy of the Board in lisho that, by
6 industrial, the only other (unintelligible) i 6 sctting these kinds uf minimum flows, there's
7 consumptive use is agriculture. Thercfore, the ! 7 cnough watcr in the river for recreational
8  board's policy, s far as we can tell the intent of | 8 purposes, And there will be enough water coming
9 the negotiators of the agreement, is o reservs the 9 through the Hells Canyon Complex for any c.ommerc:d[
10 rest of the water that's availuble now (o he used : 10 nvigation that takes place.
11 for agncultural purposes. We have to use % 11 Aquaculture, 32F, Particylarly in the
12 (inaudible) for DCMI, a3 1 say, because you can 12 reach from about Twin Falls down to Bliss, most of
13 change the DCMI. The amount that's available for £13  the so-called trout farming or fish farmi ng takes
14 new agriculmre conld change also, 114 place. There arc catfish and trout that are rajsed
1s 1Us hard to explain, [ guess, but : 15 in that region. Most of the people rely on
16 everyonc always talks about Swan Falls becanse | 16 discharges from Thousand Springs.
17 (hat's where the lawsuit took place, But idaho Fa7 If a person who is engaged in lish
18  Power chaims a different amount of water at every 1 18  farming wants 1o get a waler right w process
13 one of their upstream facilities. In some cases {19 fish -- clean it up before he packages it, or
20 it's 11, 12,000 cfs. As part of thc compromise, 1 20  whalever is involved in processing trout - thal
21 Idaho Power said, "As long as 3900 cfs gocs past ;21 water should be regarded as commercizl withdrawal,
22 the Murphy Gage in the summertime, we willnol | 22 and it should come out of that waler reserved for

23 protest no matter how much water we're receiving a% 23
24 any of vur other gages." So what people say, they 124
25 took the water that was 1a(t in the river, split it {25

DCMI.
(End of Tape 2)
MR, SHERMAN: (Gap in testimony transitioning,
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' Idaho Water Resources Board 2/6/1985
. Page 73 i Page 75
: 1 from lape 2 to Tupe 3) - water forever. Probably,: 1 appropriate water, the Board feels that they are
2 ycs, But this probably points out specific facets ;2 protecting sorne minimum value of fish, wildlife,
' 3 ol the state law which says that u waler right ! 3 and recreation.
4 insures that you have the ahility to use water. It 7 4 Policy 3211, Water Qualily and Pollution
5 does not guaranloe your need for diversion, If'the | 5 Control. In an arca where we are water short, we
' € spring flows have not been (unintelligible), a ! 6. can'tsatisly Idaho Power's waler right as well as
7 trout farmer may have to change (unintelligibley . 7 legitimaw competing water rights, it seems a bad
8 and a (unintelligible). TFhe's still entitled to { 8 idea (o let somebody appropriate water for the
8  use that walcr, it's going to priority date. It i 9 purpose of diluting his wastewater. Anybody who
l 10 justthat stale Jaw will not necessarily guaranter f10 gcts u permit has to mect some certain standards,
11 (inaudible). {11 In the board's mind if this is adopted, it will not
12 ‘Thar's basically in the existing water "12  be the policy of ldaho that faking waler and mixing
l 12 plan, it's just brought out and highlighted here as - i 13 it with bad waler 50 you can dump it in the river
14  un amended version. 114 whercver, il's not a beneficial use of water, You
15 Policy 32(3, Fish, Wildlife, and i 15 want to tighten up your pollution control
| 16 Recreation. The existing water plan basically sayy { 16~ mechaniving before you want 1o use good water jusl
17  (hat 3300, while not an optimal number for fish wad 17 to dilute bad water.
18 wildlife purposes, will provide some minimum 118 Policy 321, New Siorage. This is culled
19  resource. Ford feels that 3000 is a betier number 19 for in the apreement. There are several reasons
l 20  in terms of protecting fish and wildlife, Sothey {20 for it, and you will find this in the (insudible)
21 Thasically say, herce is the policy of Iduho that the  : 21 policy, It's one that really -- [ can't say
22  minimu flows cstablished under Policy 32 are {22 definitcly upplies, because anything that happens
' 23  suflicient and nccessary 1o meel the minimum 23 onthe Snake River applics. Bulit's more in tenmy
24 reyuirements for aguatic life, fish, and wildlife, 124 of upstrcam from Murphy.
25 and Lo provide watcer for recreation m the Spake ' 25 The very first part of thix two-pronged
. Page 74 ] Page 76
1 River below Milner Dam, 1 policy is that, hcfore new storage permits are
2 The other thing that the Board has as ; 2 approved, some kind of examination und
l 3 sort of an ace-in-the-hole ur going for it, or ( 3 determination should be made that we're doing the
4 whatever language that you want to use, is thal, in i £ best job we can with the existing storage
5 adifferent policy of the state, they provide and 5 facilitics in the system, )
. € have had legislative approval and have been | 6 Now, the negotiators muintained -- and
7 appropriating water for in-stream flow purposes. . 7 this may be reworded for (unintelligible) more
8  The Board is the only agency that can sppropriate | 8  directly -- bul they maintained that there are
l 9 water for in-stream flow values, i 9 legal barriers. There arc foderal rules and
10 Now, the thing that gets a Jittle bit {10  rogulutions in federal law und siate law, that
11 gticky here is that they may appropriale the 11 prevent the best use, the maxinm use of the water,
12 unappropriated walers just like any citizen has the 112 tha('s stored alrcady in the river system.
' 13 right 1o appropriule unappropriated walers of the 113 Anybody who'lives on the Snake or
14 stsic. And mostof the reliable water in the Snake | 14 follows the flows in the Snake realizes that on
15 River system now is being held in trust by the 115 Oclober Ist every yeur the water master dumps a lot
. 16 stale because 1daho Power already appropristed it | 16 of water at Milner Dam (0 make room for next year's
17 once. 17 runoff, This ycar the flow was 12,000 cfs on
18 But on many of the tributary streams, .18 Oclober Ist.
' 19  and eveo on the main Snake where there are 2 13 That's where it's been held in storage
20 unappropriatcd waters, the Board has either applied; 20 all year long, and it's insutance waler, and it's
21 [or and gotten in-siream flaws or are in the 121 npeverused. It would be ideal if those waters
22 process of doing su. , 22 could be moved sround, made available 10 sameanc
l 23 So between these two different 123 who wants 1o use il
24 mechunisms, one, by establishing minimum flows : 24 The state has what's called the water
25  through the water ptan and having the ability o 125 bank. ‘The rules and regulations provide for these
. 19 (Pageme 73 to 76)
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Idaho Water Resources Board 2/6/1988
Page 77 j Paga 79
1 kind of water exchanges, a so-called willing scller ! 1 of o water right. That waler is dosigned to
2 10 awilling buyer. The Committee of Ninc where | 2 irrigate u certain piece of property. a certain
3 Mr. Rydalch is a reprosentative or member pmvidesi 3 acreage, and in cusence, almost a certain crop or
4 using those authoritics 1o actually move some water‘, 4 crop rotation. If you're going lo sell jt to
5 around within the sysicny. But (he barriers o 5 another consumptive user, thal may double the
6 making the most efficient usc of thatare really | 6 amount of consumption, basically. And if everybody
7  bard 1o overcome. T 7 7 did that, everyihing would be so oul of control,
B Let me start off with the federal 8 and our waler resource would be buried.
9 barricrs. Most federal damy when they’re built 9 So thal's a provision of stale law. The
10 have speeilic allocations that are often associated 10 only way you can sell that water now is basically
11 with them. And they have 30 much water that's i11  gell it to a non-consumptive user, And that's
12 supposed (o be for fish and wildlile, so wuch for | 12 basically Idaho Power. The state law provides that
13 irrigation, so much for flood control. Andthose |13 if you don't use your waler once in five years,
14 watcrs cannot be used for.any other purposc. 14 (inaudible). Now, that toesn't apply to stored
15 The federal government also provides 15 water, bul people are real concerned about what
16 that, if you store water behind a federal reservoir 16  they feel obviously some other use tor five years
17 and you want to sell it, you can ouly do thal one j 17 {inaudible).
18 year atatime. Tt's sort of & nice protection for ;18 So a lot of things that could be looked
19  the irrigator in the system in thut nobody is going | 19 at might be changed xo that we can make berter use
20 fo come in and try and buy up the water right i 20 of the water that's already in the system. IP's
21 because they van only pet it for onc yeur at 3 £21  hard to stand up in public and say, “We're out of
22 time. Tt's not going to put much mongy into it, no } 22 water. Wecan't satisfy Idaho Power; therefore, we
23  bunk is going to finance 4 new project when it's 23 gottw teke some of your water away,” and
24 only got one-year's water supply storage. But it 24 12,000 cls comes past the river on October 151, and
25  means that a farmer who had that (unintelligiblc) i 25 that's just becausc the water runs through Murphy
Page 78| Paga 80
1 water can't sell il for more than a year at a time 1 Gage.
2 also. ¢ 2 So the pegotiators specifically asked
3- So the nther provision the federal 3 the Bourd to Jook into this problem, approach the
4 povernment has is that you can't sell water from 4 federal government, approach water resources, the
5 behind a federal dam ata profit. You can't make 1 i 5 state legislature to see if more cfficient use
&  profit on your water, It made sunse when it was 6  could be made of the water. Onc of the first
7 putin, in that, why should somebody whose father | 7 steps, of course, is {o rewrite the water bank
B hought cheap storage in a dam and the feds paid for! 8  rules and regulations so they arc more flexible,
9  half or more for it, wly should he be able to make | ®  and thar's being dope.
10  abig windfall on selling this water. But there is 10 Whether the Boatd will ever he able to
11  certainly no incentive for somebody 1o sell his {11 accomplish anything, changing [tderal law when il
12 water and make & profit. If's not even worth going § 12  rclates to water, (unintelligible) mayhe Idaho by
13 through the paperwork if you can't make any profit] 13 itsclf isn't going to (uninfelligible). The Board
14 So that prevenls the exchange of water 14 is willing to explorce the possibilities.
15 inthe system. The stale also has barriers for 15 If the director had to make a
16 more cfficient use of water. Agd cetainly oneof |16  determination now, are we doing the best we can
17 thesc is that you can't expand a water right. You 17  with the water that's in the system, he'd have {o
18  can have a full natural flow right for a picee of 18 say heck no because there's unallocated water in
18 property, You cen have a stored waler right for 19 Riric Reservoir right now that's up for sale tor
20  the samc amount of waler for the same plece of 20 (unintelligible). Once that water is gonc, and if
21 propertly. 1 you only need that wateronce in ten 121 we cun't change the federal law, we can'( change
22 years, it would seem logical that the best use 22 the state law, then it's containly - the dircctor
23 would boto let you give it or sell it o somebody {23 has to find that we're doing the best we can under
24 else. Butif that other person is going (o make a : 24 the existing regulations in Idaho. Bul the infent
25 consumptive use of that water, that's an cxpansion 125 s to make the Board, make the stalc, make the
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1daho Water Resources Board 2/6/1985
Page 81 i . Page 83
1 citizens awarc (hal there are perhaps artificial ; 1 unallocsted waters with the idea that, as they lry
2 barriers to beter use of water, ; 2 and manage this whole river system down (o 3900 cfs
3 The segond part of this policy it alks i 3 inthe suramertime and 5600 cfs in the winlertime,
4 specifically to the reach from Milner Dum to Swan | 4 the sute is not infallible, Al some point, far
5 Falls Dam or Murphy Gage, a few miles below iy, P 5 from likely, bu possibly (hey could screw up. And
& nearest (unintelligiblc) gage. Idaho Power, 6f i 6 it surc would be nicc if we had a place to recall
7 course, relics for the greal exeent theic whole {7 that waler and cover our mistake.
8 operation on the Hells Canyon Complex, Toget | 8 Now, the choices are really two. The
$  their benefits put of it, they have to fill S department can be very conservative in issuing new
10 Brownlee Reservoir (inaudiblc). {10 permits. Tt can hold on o all the water that's in
il So as part of the tradeotT, they have +11  (he river and never get it close lo 3900, Or they
12  asked and the stiute has agreed that, foranyoue who | 12 can say, "Okay, if we screw up, there's waler wa
13 wants to apply to divert water from that rrach of {13 can call. Let's sec if we can eun it down to
14  river, Milner D to Murphy Gage, for wintertime 14 39000
15  diversion for storage purposes, the cifect of that - 115 1f the statc were 1o have this waler, T
16 diversion on Idaho Power's opcration should be ;16  think (he department would be much more liberaf in
17 calculaled, Somc kind of mitigation should he : 17 issuing a permit. ‘The intent would nol be to hold
18 supplicd to the power company. {18 it in storage forever. We're a long ways from
19 Now, the lext undemeath this policy {19 3900 cfs in Murphy Gage now, some 600 cfis in
20 specilically defines mitigation. The idea is we're 720 summertime [low. Tteould be sold to Tdahe Power,

»N
[t

nol going to give Idaho Power or require someone toi 21 it could go in the water bunk, The water would nat

22 give Idaho Power dollar-per-dollar value, We're 122 sit idle nosessatily, but il would always be there
23 bastcally saying, ifit's got a negative impact, we | 23 when we could sec that we were getting close to
24 want to redupe that impact as best we can. i 24 3900,
25 Quile honestly, the wording is vague at ‘ 25 Why docs the state feel it needs
Paga 82 ‘ Page 84
1 this point, The negotitors themsclves couldn't i 1 insurance in trying 10 manage the river down to
2 agrec on what was appropriate, and yo they dumped 2 this magic number? T gaess it's because of the
2 jtin tbe Water Board's lap. And when the Water ! 3 Snake River Plajn aquifer. If you can have zero
4 Bourd gets the first firm proposal in front of il i 4 flow at Miluer Dam in the summertime - and on the
5 they will go through and calculate it. i 5 yarc oceasion it gets to that point -~ most of the
6 They can either sct (he tules and i 6  water in the river, by the time it gets to Murphy
T regulations, bul (hat hecomes very awkwurd in that ! 7 Gage iy discharge water from Thousand Springs and
B they're going to have to look at each proposed : B {inaudible) the Snake River Plain aquiler dumping
9 project as an individual projeci: The timing of ! 9 intotheriver
10 (he diversion, the amount, when the wastewaters ! 10 Now, onc of the best ways to probably
11 might come oul of theriver. All these things will ;11 use the remaining water that's so-culled in the
12 beinvolvedin ft, { 12 nver going past Murphy Gage would be 10 allow
13 1 guess when the lime comes, the Board {13 groundwater pumpers to usc it. A man can pump
14 js going (o have to scrulch their hair, probably i 14 water in July and August on the Snake Plain
15 coming off of public hearings, and say, "Thoscaré 115 aquifer. The effect of that pumping would not show
16 what we think is apprupriate for mitigation.” 16 up in the river until October, November, December.
17 There's one very lust policy, and it is 17 Admittedly we don't know cnough about it to be
18 not demanded by the agreoment. It sott of a new ' 18  oxact. Certainly we know there’s a delay time ysed
19 idea, something to take vul to the public and scc 118 on the aquifer Lo Thousand Springs discharpe,
20  what kind of reaction (here is to it. il's called 20 If we hatl Lo allocatc these waters out
21 Stored Water for Manugement Purpuses, As I puinted: 21 o 600-or-50 cfs we think we had that belonged to
22 qut, there are at this time unallovaled warers in 122 [daho Power, and we found we made a mistake and we
23 Riric Rosorvoir. 2 23 called for the jutior people Lo be shut off, we
24 The intent of this policy is for the © 24 could shut off 50, 100, 200 casy from the Snake
25  state to sequire at leas( a portion of those ’ 25 Plain aquifer and see no ctfect at Murphy.
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Idaha Water Resources Board 2/6/1985
Page BS; Page 87
1 It's not fair w shut off the junior i 1 that might be bensficial. As I said, the agreemenl
2 surface water approprialor while some junior ''2  prolects the exisling user; it provides that
3 proundwater pumper keeps pumping merrily away. Bét 3 anybody whe wants water after Oclober | st ot who
4 you gol lo be trying (o manage the whole thing to { 4 cannot prove he vsed water beneficially before
5 getthal mugic number that cverybody will be 50 ' 5 October 1st knows dsrm well the water shortage
6  if'we made a mistake, we'd likc to have waler £ 6 situalion in that part ol the Snake River Basin,
7 available. Make sure Idaho Power gets theirs, that ’ 7 He should have his eyes open when he gocs in and
8  the fish and wildlife peaple arc happy. the 3900 is i 8 asks for water rights, He may be shut off.
8  stillthesre, and scratch our heads and figure out } 9 80 (hose are the parts that -- of the
10 whoto shut ofl or hope we gel w wet year the next ' 10 agreement that specifically are being addressed by
1% year, whighever may come first, ( 11 the water plan. Now, there are scveral other parts
12 The agreement specifically provides that 112 of'the agreement, of course, that people in (his
12 Jdaho Power will not fake action aguinst the person {13 part of the stale are knowledpeable about. The
14 whao iy in place and ¢un prove beneficial use by the 14 adjudication clearly is one of them,
15  signing of the agreement -- October 1st, {15 "There are two ressons for the
16 acrually — the framework parl of it. No malter z 16 adjudication. Basically, onc, if you're going to
17 what happens in the river, they won't take action 17 try and munage the waler in the river down to some
18  against those people. Tdaho Powcr has agreed that | 18 magic number, you're going to include groundwater,
18 anybody who is in place is prolecied. They are 1 19 you darn well better know who has got what water
20 rovognizing that they made a mistake not protesting  © 20 and what (unintclligible) he makes out of that
21 (heir usc of the waler, 121 watcr (inaudible). 1t's importunt to have that
22 But what they are saying is that anybody 122 kind of information on hand.
23 after that datc wha darmn well knew thers was a P23 The other one, of course, is that the
24  problem, and if the water isn't there, they're 24 federal government, through the federal roserve
25 going to call forit. Andas ! tricd to point out, 25 water rights, the reserved rights lield Lor lndian
Page B86 Page 68
1 calling for water from a groundwaler user doesn't  § 1 reservations has never quantified how much water
2 make much good sense if you need it in the river 2 hey claimed in the basin, 1 you take in all the
3 today or tumorrow, ‘ ! 3  national forests, the INFEL facility near Idaho
4 The other thing the department some day { 4 Falls, and the Fort Hall Indian Reservation,
3 muy be faced with is, in Colorado, for example, ‘s conceivably there's a ot of water thut they might
§  when a person applics for a new yroundwater pcm')it,:i 6  claim that we can't now account for, And it we'te
7 he has to prove in some of the restricted hasins 7 down to--in a low tlow year, we've only got aboul
B that he has surface weter available (o mect a fver : B 600 cfs above what we claim is the minimum and
2 call as far as what he can pymp, Now, if we eet i 9 these peoplc want o come and take water in the
10 down close w0 3900, the department probably would ‘1D future, we don't know what they really got.
11 rather have that kind of insutance than this waler 3 11 The only way Lo force the federal
12 sining (inaudible). 112 government and the Indians to participale in an
13 But if we wail until we're down at that i 13 udjudication, the state court has to do a
14  point, I don't foresee any unallocated water ! 14  gystem-wide adjudication.
15 available in the river. Ifa groundwater user 15 So the agrecment as it's sct today calls
16 wants a permit and the stale’s going to say yougot {16  for -~ and the legixlation that's in the
17 to prove you can guarantes us river water cqual to 117 legislature calls for -- adjudication starting at
18  thc amount you're going lo pump, it's poingtohave |18  Lcewiston, Certainly we feel as the state agency
19 o go te lhe water bank, and he may well be faced 119 und Roard fecls and negotialors felt thal, by
20 with a year-to-year lousc situation, L[ the state 20 starting at Lewiston, there was no way Lhat the
21  had sotne water, they wouldn't have (o give it (o {21 (cds could getoutof it Their own rules and
22 the water bank to sell to Idaho Power; they can 22 regulations say in a system-wide adjudication they
23 scll it to the groundwater guy who needed the 123 have to participate, Then they deal with (he state
24 inswrance warer. {24 court.
25 So there are several aspects of this | 25 I think that on the part of the
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Idalo Water Resources Board 2/6/1983
' page B9 | Page 51

1 nepotiators and perhaps the Department of Wareri 1 -water map is on shaky ground, and we might have 10

2 Resources, they'd just as soon see it siart at Swan} 2 shut the light off. You really need the decree (0

3 Talls. Thal's where the controversy came from, ‘ 2 function. And clearly bits and pieces of the Snake

4  That's where the original court casc mentioned '; &  Basin have becn done, but none that's been ever

S specifically. But il's important enough to get the | [ 5  limed together.

6 Indians and the feds involved. ‘The state is T My. Gray, ! think 'l stop. There's a

7 willing (o do the whaole thing if they have to. i 7 couple of other things 1 thought about, but kind of

8 11 you kept track of what's happening in | 8  slipped me at the time,

9 the legislarure, the Shoshone/Bannock Indians ati 9 CTIATRMAN GRAY: Thank you. Mr. Sherman,
10 least, have gol enough people to put in a pieee off 10 MR. HAMMES: Mr. Chuirman, 1 have a quostion
11 lcgislation which sayslet's exclude us from the 11 for Mr. Sherman,

12  adjudication, but we will sit down in the state 12 CHAIRMAN GRAY: Yes,
13 (inaudiblc). 113 MR, [TAMMES:; You make only reference to the
14 S0 what's going to happen on (hat {14  Shoshone/Bannocks, What about the vther
15 aspect, no one knows. I would assume that, if the 15 reservations?
16 Indians, the Shoshone/Bannocks, can gef their 16 MR. SHERMAN: Mr. Gray, Mr. Hammes, the
17  legislation through some negotiations, the 17  Shoshanc/Bannooks, Isecause they are the group above
18 adjudication may well stait to crumble. That's 18  $wan Fally arc most directly nvolved. They have
19  also if the federa) government recognizes the 119 in fact been urying to work in quantifying their
20 fovest service, BLM, and all the rest of them froié 20 water rights [or the fast coup(e of years. And as
21 thestate. If onc of those federal agencics 121 part of the political gamesmansliip, it could
22  rcfuses, | think it will start (maudible) so we 122 probably go lo federal courl and ask for water. So
23 can force them all. :23  they ure the particular tribe most directly
24 This will be the first time the state {24 aftected, [ think, by the whole Swan Falls issue.
25 has ever tricd adjudication of this size. In the : 25 Now, the Nez Perce, for example, if

Paga 90‘ Page S2

1 pastadjudications bave always been funded by the 1 adjudication is started at Lewiston, would be

2 so-called general fund of the legistature. | 2 involved Lhey're two ycurs or more behind the

3 (Unintelligible) taxpaycrs of all the state have i 3 Shoshone/Bannocks in that they haven't started

4 paid for cvery adjudication the department has dtmd 4 trying lo quantify their water rights. They are

5 1o matter how small it's been and how restrictive | 5 looking at the whole water rights question from a

€ in the allocation. ! 6 different point of view in that most fikefy [ndjan

7 Becausc the Snake River Basin issobig, | 7 water rights on the Clearwater/Salmon are going (o

8 cven if you start at Murphy, the intent is to pu _ 8  be for in-stream [low purposes, fisheries aspect,

9 in legislation that this adjudication and probably - i 9 fish and wildlife aspect; whercay the Fort Hall
10 all future adjudications will be paid for by the 10 people, based on previous adjudications and federal
11 people in the ulfected area. {11 case law, could probably demund enough walur to
12 $28 miltion for ten years to be paid is 122 irrigate all the irrigable acrex on their
13 the best gucss al this time. ICs based on the 113 reservation, the priority date from the 1860s.

14  [act that previously the legisiature has funded " 14 The thing that both Indian nations have
15  three or four people, and it's taken us ten years ;15  poing for them, I think, ix that in the
16 1o (inaudible). If we extend one (inandible) for {16 adjudicution, every individual water uscr sits down
17  the wholc Snake Basin and expand three or four 117 with their representative of the Department of
18 people into whatever $28 million will buy, { 18 Watcr Resoutces and sayx, "This is what I claim,
19 (uninteligible). ‘ {19 What do your records show?"
20 It's 1 real stumbling block, 120 fn the case of the Indian nations, it

.21  Negotiator, the Board, mast of the Icgislalure ; 21 would probably take a full len years that we're
22 feels something had to be done af some time, Our * 22 estimating for adjudication (o resolve their water
23 stulT at water tesources, of course, would say the {23 right, The advantape of the general adjudication
24  whole state should be adjudicated. 5 24  of petting the Indians and the state comt, i
25 If you don't have 4 court degree, a {25  that, if afler ten years of negotiation with the

23 (Pages B89 to 92)
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1 Department of Waler Resourees no compromise would 1 but I also belisve that it sets a precedent as far
2 be aflected, Idaho stute courts would set what 2 ag the rest of the state is concerned,
3 their water rights are. And certainly most legal i3 And one of my conceras is that, in
"4 people would say better statc court than feders) 4 ralking with Pat Kole, I believe his name ix, with
5 court, 5 the atomcy general's office that in North Idaho
6 MI. HAMMES: Mr, Chairman, Mr. Sherman, is © 6 we are sitling in a position with the Spokane River
7 all of the Duck Valley outside the Snake? 7 above the dam at Post Falls which could erupt inta
8 MR, SHERMAN: No, [ don't think it is. But I : B the very same thing, And therefore I would like to
2  honestly don't know. It's certuinly Qwyhee !9 semaprecedent set in the Smake River that we
10 (unintelligible) - 10 could fall buck upon. 1think that - maybe that's
11 UNKNQWN SPEAKFR: I(sin a wide range, 11 notthe correuet wording, bul il's scts a tons for
12 UNKNOWN SPEAKER: All ofit? |thought some12  where we could go.
13 ofji drained into Nevada. ‘ 13 .As far as adjudication is concermed, I'm
14 MR. SHERMAN: Oh, ycah, yeah, Well, the 14 in very much agrsement, if 7 paderstood him ripht,
15 problem we had with that is the Owyhee comes into {15 I'would like io see the wholc state adjudicnted. 1
16 the state, That portion of the south fork of the g 1€ realize that that's probably a ways down the linc.
17 Owyhes i not on the reservation. But as it goes : 17 Butl really beligve that is the only way (hal you
1B into the reservalion area, it ¢cotnes buck in the {18 can really munage the wholc state water plan. 1F
19 wate. It's really out of Idaha. % 19 we adjudicale part of the stale and not the other
20 Now, | think, the intent of the £20  part of the state, when a problem comes up, which
21 negoliators, and just as formal discussiog, is to 21  way do you go? 1 just believe il we: do the whole
22 recognizc whatever cluim thcy might make und 22 state, we'd be much hetter off.
23 realize that they have (o be approached, But they 123 T guess thal's my main thrust for
24 may better be served by scquiring water rights in 24  tonight. Tcan answer any questions Lhat you migh
25 Oregon. {25  have.
Page 24 Paga 96
1 CHAIRMAN GRAY: The Owyhee comes back into] 1 CHAIRMAN GRAY: Don, I forgal one thing.
2 the $nake system between Nyssa and Adrian, So it 2 Would you give uy your mailing address and your
3 comes out of Idaho into Qregon and then back in 3 telephone number Tor the record?
4 again. 4 MR, SATCHWELL: Okay.
5 ‘Thank you, Mr. Sherman, 5 CHAIRMAN GRAY; Canlask you that?
6 We'll now open our meeting for public g MR, SATCHWELL: My name is Don Satchwell. My
7  comment. And the Board would call Donald 7 mailing wldress is North 4340 [daho Road, Post
8 Sutchwell. Don? 1 8 Falls, ldaho. And my phone is arca code
9 MR. SATCUHWELL: Mr. Chairman, Fellow Bourd 9 (208) 773-5285.
10 Members, thank you, [ have followed the Swan Falls {10 CHAIRMAN GRAY: ‘Ihunk you. Let's see if we
11 thing quite a little bit, I am fairly famitiar 11  have any questions from Boand members.
12  with the package us it now stands. 112 Mr. Hummes?
13 | think my main thrust tonight would be 13 MR. HAMMES: No queslions.
14 tourge you to take a very scripus look ul changing i 14 CHAIRMAN GRAY: Mr. Rydalch?
15  the gtate water plan so that the minimum stream i1 MR RYDALCH: Mo questions.
16 flaw ut Murphy Ciage would reach 3900 in the 16 UNKNOWN SPEAKER: ! vt none.
17  winterlime - [ have (he dutes here, bot — and 17 CHAIRMAN GRAY: Okay. Is there - that will
18 that 56Q0. | mcan, 3900 in the summer aad 5600 in 18 duil, Thank you.
19  the winler, (19 MR. SATCUWELL: Thank yuu.
20 ! think this is the key to the Swan i 20 CHAIRMAN GRAY: Art, would you like to
21 Falls plun as far as the state water plan is 21 testify on anything?
22 concerncd. If [ am wrong in that, why, maybe you P22 UNKNOWN SPEAKER: No, {(inaudible),
23 can tomect me a ligde luter on that. But 1 do {23 CHAIRMAN GRAY: Ukny. Thank you,
24 heligve that the packuge as a whole is probably the (24 We'll ¢lose the official public
25 best solution, not only to the Snake River Plain, 23 teslimony und open it for yyestions and answery
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1 pow. Do you fellows have something you'd like to ; 1 above Mumphy, this is the only place that will
2 whip on the staff or us? i 2 appuar. The Board is going also set aside 150 ofs
3 (Laughter) I 3 of that water that used to be cluimed by Iduho
4 UNKNOWN SPUAKER: (Insudible) 2 fire load? ' 4 Power, some of it {inaudiblc),
5 UNKNOWN SPEAKER: Notreally, | gucss maybg 3 CHAIRMAN GRAY: Anything clse, gentlemen?
6 | would have maybe a qucstion for the Board. .And l 6 UNKNOWN SPEAKER; No,
7 bow many public meetings bave you hud on the Swan © 7 CHAIRMAN GRAY: We would officially close the
8 Falls issye so far? {8 meeting
9 CIHAIRMAN (GRAY: 'This is the 12th and final. j 9 {End of Tape 3 and cnd of proccuding.)
10 UNKNOWN SPEAKER: This is the 1 2th and final, | 10
11 CHAIRMANGRAY: Yes. f11
12 UNKNOWN SPEAKER: Whathas the gencral |12
13 canscosus been? Do they favor the package? 113
14 CHAIRMAN GRAY: 1 wonld sy from {deho Falls | 14
15 o Lewiston, in the six locations whore we've held P15
16 mectings, two meetings cach day, opg at 2:00 and f1g
17 aneat 7:00 p.am., in gencral I would say that the {17
18 smtois in favor of the packege. I think that 118
19 poople have hud enough of seven years of litigation - {1
20  and arguing and trying o run things through the ,. 20
21 logislature, and they're ready for samething to P21
22  happen. And allindications ure that, by gosh, | 22
23  maybe il will. i 23
24 We will accept written testimony until 124
25  February 22nd, if vou fellows would care to wrile } 25
Page 9B I Page 100
1 something W us. And somcthing may not eome i1 REPORTERS CERTIFICATE
2 your mind this ovening, but if you would like to 2
3 writc it just scnd it to the Water Resource Board, P 3
4 Statchouse, Boise 83720, and we'd be plad fo hear ;4 1, Frances J, Morris Court Reporter, a
5  fiom yolL ' ¢ 5 Notary Public, do hereby corlify:
6 UNKNOWN SPEAKIR: Justo clarify —and1 | 6 That Tam the reporter who mranscribed
7 won't mind to get up -~ really the key to this , 7 the proceedings had in the above-cntitled action
8 whole thing s far as - al) you're going to change B in machl.ne shortlmn‘d.and thereaftcr !he- SAMC WS
9 atthis particulur time is the minimum stream { 9 reduced info typewriting under my dircet
10 flows, is it not? 10 supervision; am‘j _ . ‘
11 CHAIRMAN GRAY: And in the itoms that you see! 11 That the foregoing Lranscript coptains u
. . . §12  full, (rue, and aecurate record of the procecdings
12 in Policy 32, We've been taking input on thesc ten { . intellizibl
13 items that you'll find on page 2 and 3. And from §13 !o the cxient they were ?mhblc ?lnd }11_1:1 igible i
. ; , i 14 in the above and foregoing cause, which was heard
14 he utmput that we have x'<-z'cc1Y¢(l, we'll ti.iké all 15 at Lewiston, Idaho.
15 Eh:n inpul, iry 10 sy nthe’mzc it, and put it hack i 16 IN WITNLSS WHEREQF, | have hercunto set
18  into a form what we think Yvu‘ve heard [rom the {17 1y hand this day of 2007.
17 puhlic. We will then submil that 1o the i1g - R
18 lepislature, and thal will be the kingpin (o get j19
18 this whole thing going. P20
20 UNKNOWN SPEAKER: Okay. iz
21 CHAIRMAN GRAY: Mr. Sherman? i Vrances I. Morris Court Reporter
22 MR. SIHTERMAN: 1would respond also that this 22 CSR No. 696
23 will be the only place that the concept of maximum i23
24 use of reservolr storage in the systom, mirigation ; 24
25 (inaudiblc) diversions ns far as below Milner and 125
25 (Pages 57 toc 100)
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' R'S CERIIFICATE

1, Frances J. Morris Court Reporter, a
Notary Public, do hereby ceftify:

That I am the reporter who transcribed
the récordings in the above-entitled action to the
extent its contents were audible and intelligible;
and

That the foregoing transcript contains &
full, true, and accurate record ol the proceedings
had in the above and foregoing cause, which was
heard at Boise, Idaho.

IN WITNESS WHERFOF, I have hereunto set

my hand this [2;1“_ day of MKQ?UZ“%L?%C 2007.
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