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1 (Proceadings begin.) 1 people and things and get it to us later, that's great.
2 MR. GRAY: This is the State Water Planning 2 But get 1t to us by the 22nd day of February and just use
3 Hearing, January 29, Pocatelio, 2:00 p.m., Littletree Inn, 3 the address that's on the "Currents™ and that's -- you can
4 Good afternoon, ladies and gentiemen. It's nice 4 use the Idaho Water Resource Board, Statehouse, Buoise,
§ that you braved the weather to be here. My name i5 Gene S Idaho, 83720.
6 Gray and I'm chairman of the Idaho Water Resource Board and 6 First page, general Information. Page 2 and page 3
7 1 should explain to you the two entities we have In the 7 are the proposed revislons that we're bringing before you
8 State. We have the Department of Water Resources which 8 today. Mr. Sherman will be covering those shortly for you.
9 deals with management of water. We have a reglonal office ] From page 4, 5, 6 and 7 is what is referred to
over In Idaho Falls, thase folks, and we're here as the 10 ganerally as the legisiative package and this Is whal
Water Resource Board and we're appointed by the governor 11 the »- what the legislature is supposed to get passed to
and pagsed through the senate confirmation proceedings, 12 make this whole thing work. If you look on page 7 on the
The members with us today are Dave Rydalch on the 13 right-hand side, it shows you the action that must be taken
end. Dave is a farmer in the St, Anthony area. We have 14 by May 15, 1985 to validate the agreement. No. 1, State
1im Shawver who farms in the Eden aren, both board members. |15 Water Plan is to be amended and that's why we're here today
wayne Haas is with the Department of Water Resaurces put of |16 to get your input because we will be the body that will be
Boise. We have Don Kramer who's & farmer in the Castleford 17 doing the amending to the State Water Plan.
area and I'm an insurance agent and small-time farmer in 18 No. Z, the leglslative package must be passed.
the Payette area. We have Frank Sherman with the 19 No. 3, the appropriate action by the PUC or leglslature is
Department of Water Resources who will be explaining scme 20 calied for and agreement must be taken. No. 4, an
of the procedures. 21 appropriate order by the Federa! Energy Regulatory
we're here today mainly to take your oral or 22 Commission acceptable to the parties to the agreement must
written testimony of proposed changes to Policy 32, the 23 beissued. 5, the Idaho PUC must dismiss the 1977 petition
State Water Plan. And since there are only I think two of 24 by the Idaho rate payers. 6, if the Oregon PUC enters into
you that will be testifying, what we're going to do is Kind 25 any of it, they will also have to be approved as far as
) ‘ 3 5
of break tradition. Instead of going Into the testimony 1 (Inaudible) Is concemned. And 7, enactment by the
and just taking that and then closing the meeting, we're 2 leglslature of subordination language is set forth in
going to glve you a few comments, We'll have Mr. Sherman 3 Exhlbits 7A and 7B to the agreement. You'll find thase on
kind of glve you an overview of the proposed changes to 4 poages 4 through 7.
Policy 32 that we would like to do, Then we'll take the 5 And with that, Mr. Sherman, would you like to go
public testimony. We'll close the meeting and then we'll 6 ahead and we'll start Hght on page 2 and Frank will just
open it up to questions if you have any. 7 start with 32 and go through all of the amendments. If you
So that might make it a little better. If you take 8 have a very shott question as Frank s going through this,
2 look at your "Currents,” I'll try to explain to you how 8  wa'll try to answer it but we would like you to hold your
the thing is set up. On December 13 of 1984, the Water 10 questions until after we have the testimony, Mr. Sherman.
Resaurce Board accepted a proposed change for Policy 32. 11 MR. SHERMAN: Tl start with the existing water
We have not adopted it. We have just accepted this to 12 plan. Policy 32 Is & policy which allocates the
bring it before you to get your testimony and see how you 43 unappropriated waters in the Snake Rlver Basin. When the
feel about it or if you think it should be changed, it 14 Idaho State Supreme Court decided that Swan Falls -- the
should be thrown out, whatever should be done. That's what 15 water right that Idaho Power claimed at Swan Falls was a
we're here to listen to, 16 legitimate right and had nat been subordinated with thelr
The first page kind of gives you some general 17 agreement concerning Canyon Complex, it made the existing
information at the bottom. We have the meeting schedule, 18 Policy 32 wrong basically because the water that's
Tomorrow night we'll be In Burley and the next night, 18 allocated to various uses in this policy relied on being
Thursday evening, we'll be in Twin Falls, On February L 20 able to take Idaho Falls water away from them.
we will be In Boise and on February 6, we will be in 24 When the State and Idaho Power entered into the
Lewiston, We will accept written testimony from you until 22 agreement In Qctober of last year, they specifled certain
February 22. Any written testimony that you might like to 23 trade-offs and balances, compromises between the State and
give us today we'll accept of course but if you want to go 24 ldaho Power.
home and do some homework and do some talking with other | 28 We start right off with Policy 32 as it's shown in

4

8

3 of 13 sheels

YOS PEIIN

page 3 to 6 of 40

11/07/2007 09:20:23 A

L R AR R, ) ]




ey

1 fronk of you. The intent of this policy is to establish 1 water for municipal and Industrial uses, j
2 the minimum flows called for by the agreement at Murphy 2 The proposed revision would change that volume to
3 Gauglng Station which is just below Swan Falls Dam. 3 flow rate and basically keep Itlthe same. We're talking In
4 The existing water plan says that the year-round 4 this case though rather than amounts diverted because the
5 rminimum flow at Murphy shall be 3300 cfs. This Is an 5 Intent now Is for the State to try and manage the river
6 unrealistic estimate If Indeed Idaho Paower has a legitimate 6 until we get to these magic flow numbers, the intent here
7 right at Swan Falls greater than that number. 7 isto allow up to 150 ¢fs consumptive use. Existing
3 The eompromise basically Is you will set 3900 cfs B8 diversion from the basin for these kind of uses, domestic,
8 through your irrigation seascn, 5600 cfs during the 9 commercial, municipal and industrial. The best we can
10 wintertime, In retumn for the State Water Plan saying the 10 estimate Iz an average of 404 cfs. I
11 river should never go below those flows, Idaho Pawer will 1 Much of that -- this Is where it gets a little
12 give up some of the water they dlaim. 12 compilicated. Much of that Is for non-consumptive uses. If
13 The board has also added some minimum flows at 13  you know water budget, the water that's taken from .
14 Johnson's Farm and Lime Point which are gauglng stations or 14  munlcipalities that people drink, the waste products go
158 measuring points below the Hell's Canyon Complex. The 16 back o the river and the water basically balances out. Or
16 existing State Water Plan recognizes that these ara 18 it comes back ta the system through whatever sewage '
17 (inaudible) licensed and called for by the license, The 17 disposal there might be. We know consumptive uses in thase
18 board In this plan acknowledges that they're important 18 kinds of dlverslons but lawn watering In (Inaudible) l
19 flews and they're necessary for the well-being of the 19 community, golf courses, those kind of things, swimming
20  people on the river. 20 pool (inaudible) consumptive use. 50 150 ¢fs of water for
21 The propesed revision would Incarporate those 21 congsumptive purpases will be significantly more in terms of
22 (inaudible) state flows also, It glves It added 22 diversion from the river. -
23 recognition that If for some reason there would be a change 23 (Inaudible) the State are seltting this aside from ‘
24 in the Idaho Power license, those flows should still be 24 whatever block of water is available from Idahe Power. l
25 guaranteed by the State Water Plan, 25 Now, I say from whatever block of water because the
7 ]
1 The next palicy, 32A, water held In trust by the 1 examples In the distussions always revolye around the flow l
2 stste. You're going to find some references here and other 2 at Murphy because that's where the court case is held
3 places to Idaho Code 42-203C or whatever, These parts of 3 (inaudible),
4 the Idahe Code don't even exist yet. They're in the 1 Idaho Power has a claimed right In afl their l
§ s5o0-called legislative package that's in the back. So you § (inaudible) facliltles in the river. In many cases, it's
6 can check - if one of those things bother you, you can 6 Jarger than the clalm at Swan Falls but as part of the l
7 check the back. 7 agreement, Idaho Power has said they will not protest lack
8 1t is the pollcy of Idaho that water held in trust 8 of water at thelr upstream fadilities as long as the 3900
9 by the State pursuant to blah, blah, blah of the 1daho Code 9 and 560Q (inaudible) Murphy Gauge, They might protest If
10 be reallocated to the uses only that meet certaln criteria. 10  something illegal Is golng an but ag long as averybody's
14 The agreement baslcally says that water that Idaha Power 11 willing to say, well, they're not getting thelr water at
12 has claimed to give to the State, the State can reallocate 12 some other dam, as long as the 39 and 56 are going by l
13 that to other yses. Because it's water that has already 13 Murphy, they're satisfied.
14 been appropriated, the new criteria for the use of that 14 ~ Policy 32C, agriculture. The existing water plan,
18 water can be (inaudible). And that's baslcally what Policy 18 as I say, was flrst adepted in '76 and at that time, the '
16 32-A says. 16 board set targets or at least hoped there would be new
17 Any of the water that Idaho Power clalmed that has 17 agricultural development. There's been sort of 2
18 been given to the State special criteria other than the 18 controversy over a magic number of acres and we haven't l
19 normal beneficial use, non-speculative, the Impact on your 19 come clase to reaching that number with the agticultural
20 nelghbor, those kind of (inaudibie) still will be ln‘place 20 economy at the present. There isn't (inaudible)
21 but there will be additional criteria for this water that 21 irrigation, l
22 Idaha Power had claimed. 22 What the board propeses in thls new policy is
22 32B, domestle, commercial, munlcipal and 23 basically to say those waters that they hold in trust, some l
24 Industrial. The exlisting water plan which talks In terms 24 partion has to go for domestic, commercial, municipal and
285 of agre-feet rather than cfs set aside a certain amount of 25 industrial, The rest is avallable for agricuttural uses.
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The only maglc acreage number now is the restriction saying
that no more than 80,000 acres should go in a 4-year

" period. Over the last 8 or 10 years, the average number of

new acres coming int the development (inaudible) irrigated
agriculture development In the State is right about 17,000
per year. So the average of 80,000 over a 4-year period
would be up to 20,000 acres per year but no moare.

Policy 320, hydropower. Basically that says
hydropower shall be recognized as a beneficial use. That
the depletion of river Rows below the levels established
In the peginning, the Murphy Gauge criteria is not
(Inaudible). 1daho Power's already recognizing
{Inaudibie).

The minlimum flow at Murphy serves several purposes,
certainly one of which is hydropower. It guarantees 50
much water wlit come through the lowest dam, the Swan Falls
Dam, the one that (Inaudible). It provides flow for fish
wildlife (inaudible) so It is not in the public interest
for the flows to go lower than that,

policy 32E, navigation. Thls Is basically a repeat
from what's in the existing State Water Plan. It says
these kind of flows are encugh to satisfy the needs of
recreational water users and those commercial boaters who
use the river below Hall's Canyon Dam.
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The board wlill recognize that thase are hot
optimum. These are not the best flows for fish and
wildlife and aquatic life. They are the minlmum fiows.
They will suppert and sustain the fishery for example.

They will pravide for recreational uses,

The board has two different mechanisms to establish
minimum flows. The one we're talking about teday Is by
stating In the water plan. The flow at such and such a
point shali never go below whatever. They also have the
authonty to abpropriate the unappropriated waters in the
state for In-stream values. Now, they have dene that In
many cases on Streams that are tributary to the Snake River
and will probably continue to do that, Their hope 15 that
between the processes, we'll be able to suppart the kind of
fisheries and wildlife recreational values (Inaudible).

Policy 32H, water quailty and pollution control, A
repeat of what's in the existing water plan. It basically
$ays you can't use good water to diiute bad guality water
to try and satisfy the citlzens of the state or the federal
government, The board feels there are enough existing
rules and regulations and laws In place to ensure tha
reasonable water quality within the state. This is not in
thelr mind an appropriate use of water to use water just to
dliute somebody's contaminated water.

Aquacu'lture. Once again, a repeat basically of 25 Policy 321, new sterage. Thisis a very
11 13

what is in the existing State Water Plan. Basically it 1 complicated sensitive Issue. The negotiators of the
says if you want te process aquacuiture praducts, you need 2 agreement specifically asked the board to address this
more water, you come out of the DCMI because it's & 3 problem, specifically suggested language that they felt was
commercial endeavor, It says that the minirmum flows 4 appropriate. There are two basic criteria here or two
established should provide enough water for aquacuiture 5 parts to this policy. .
uses. They should probably reallze many of the {inaudible) 6 The first part Is that before new storage is
farmers rely on discharges from Thousand SpHngs. 7 constructed anyplace in the basin above Swan Falls Dam, the

The policy points out that this agreement wlil 8 director of the Department of Water Resources should make a
insure that some discharges continue to occur at Thousand 9 determination that maximum use of the existing facliltles
Springs because that's basically where the river gets its 10 s being rmade,
water below Milner Dam to insure a flow to Murphy. But the 11 It's almost an impossible task, There are several
State is nat golng to promise someone who uses those spring 12 reasons for thls. There at the moment are unappropriated
flows that it's always going to be there in the amount they 12  waters in the reservoirs within the system. There are also
may need. They may have to reconstruct the diversion dam. |14  a lot of appropriated waters that are not used for the
1n an extreme case, they might have to drill wells because 15 purpase they were appropristed. Those waters are generally
a water right in Idaho does not guarantee (inaudible) 16 released by the water master on October 1 so he can make
diversion. It (inaudlble) a right to water. 17 space for next year's run-off, If we're in a sltuation

Policy 326G, fish, wildlife and recreation. This is 1§ where people are fighting over the water In the system, it
an awkward policy. The board has done the best they can 1 19 seems Inappropriate to have the water stored and it's not
foal. It is the policy of Idaho that the minimum flows 20 being used and it's baslcally dumped every October.
astablished are sufficient and are necessary to meet the 21 So the negotlators wanted the board to address this
minimum requirements for aquadc life, fish and wildlife 22 questlen, The board has agreed to do this. They've
and to provide water for recreatlon in the Snake River 23 Incorporated the suggested language in this policy and they
below Miiner Dam. The stream flow depletion below the 24 have agreed to look at same of the social and legal
(inaudlble) is not (inaudible). 25 barrlers to more efficient use of water in the system.

12
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1 I'll just skip over a couple of areas very quickly. 1 unappropriated water in the system. Once there's no longer
2 There is an estabilghed water bank In tha state. There is 2  unappropriated water, his finding would have to be these
3 a mechanism and rules and regulations where a pareon who 3 legal barriers prevent us from doing anything different.
4  has more water than he needs can sell or lease that water 4 Therefore, we're doing the best we can. If the water board
5 to someone else. Somea uses these rules and regulations 5 through thelr efforts in conjun&:tion with the Bureau of
6 made (inaudible) by the committee and [ (inaudible). But 6 Rectamation, for example, can get some of these policies
7 it's not used to any great extent. The reasons are if a 7 changed, then there will be water available far other uses
8 person has water stored behind a reservolr, he can only 8 and new construction may not be necessarily @ mere term.
9 lease or sell that water on a one-year contract. Llke 8 There's 2 seoand part to this new storage policy
10 someone who's coming in and wants to do something new is 10 and it applies only below Milner Dam. Idaho Power's
14 only assured water on a limited basis. He’s not going to 11 wintertime operation is an important part of their whole
12  put very much maoaey in (inaudible) financed. 12 gsystem. There's two -- my understanding, there ara two key
13 The other problem was water stored behind the 13 ingredients here. One is that they have a guarenteed buyer
14 federal reservoir is you are not allowed to rake profit on 14 on the west coast during the wintertime because of all the
1§ that water. It seems a reasonable rule in that if my 15 electric heating. It's getting so (inaudible) guarantee to
16 father had had an old water right and we weére building one 16  buy in Idaho because of the cold weather we'va had lately
17 of these dams 20 years ago, I'm not using the water, the 17 also. So they can sell power very easily at that time,
18 federal government paid for most of the canstruction cost, 18 The other reason of course is that the Hell's
19 why should I be able to take that water and sell It at a 19 Canyon Complex and Brownlee Reservoir has to get filled and
20 profit to me? 20 that's when it gets filled, during non-irrigation season.
21 It seems reasonable from that peint of view but it 29 As part of the trade-offs, the State agreed that
22 seems very illogical in that if 1 can't miake a profit on 22 anyone who wanted to divert water during the wintertime for
23 thal water, why shoutd I bother to go through the hassle of 23 storage purposes belaw Milner Dam would have to enter into
24 trying to sell it to somebody else, Therefore it sits 24 some kind of an agreement with Idaho Power Company and
25 rhere year sfter year and It's not used. 25 ruitigate for the company's operational losses. What the
16 17
1 There are State barriers tp more efficlent use of 1  mitigation will be, no one knows, It's going to be on a
2 the water in the system. Even though we have the water 2 case by case basis. It certainly is a barrier to new .
3 bank business, the user hag ta be very careful that he 3 diversions below Milner Dam, 1t may be that you're
4  would lease his water for five years in a row because If he 4  bullding a few exira thousand acre-feet to iet ldaho Power
5 doesn't apply it to his own land for his own beneficial 5 call when they want and that may be enough (inaudible). 1f
6 use, he may losg his water right. & you can show the timing of your releases will benefit Idaho
7 If 2 person has that water stored that he doesn't 7 Power rather than really hurt them, that may be mitigation.
8 need and he trles to sell it to someone who's going to 8 But at the moment, no one is really clear.
§ consumptively use that water, that becomes an expansion of g But the agreement asks for and the proposed State
10 1 water right. The only way I could sell the water held in 10 water Plan will say that wintertime diversion for storage
11 storage that would reduce the amount of screage I would 11 below Milner Dam, some kind of mitlgation for idaho Powar
12 irrigate, Otherwise that water which was proven up as 12 has to be considered.,
13  beneficial use for my property, It goes to ancther 13 There's only one last policy, Palicy 32). Storing
14 consumptive use, That's a violation of State law. 14 water for management purposes. The whole idea of the
14 So thig policy basically says the board is going to 45 agreement is that the whole Snake Basin is going to be
16 push for cverybody involved, Bureau of Reclamation, the 16  managed by a summertime and wintertime flow at Murphy Gaug
17 State, to take a look at these kind of problems and see if 17 snd Swan Falls Dam, As a person who works for the Idaho
18 we can more efficiently use the water system. 18 Department of Water Resources, [ know that at some point
19 Everybady wants to know is this a real barrier to 19  down the road, that's gyoing to be a raal difficul; task to
20  new storage? I think to some degree maybe but certainly 20 ' accomplish. This policy suggests that while reservoir
21 it's not as.much of 2 barrier as (inaudible) lack of good 21 storage while unappropriated water is available, the State
22 downslze, the lack of watar to fill the major reservolr on 22 should try and get some so that if the regulators make a
23 avyear-to-yeor basis. It's a barrier only if the director 23  mistake down the road, they've got a place to call for
24 has to make a finding. If the director were asked today to 24  water and meet these flows,
25 make a finding, he would prohably say no because thera's 28 The real pmblerﬁ i not within the river itsalf

1170772007 09:20:23 AH

Page 15 to 18 of 40

L YNy NI HA L M e s bty

18
6 of 13 sh

B s BTG e



o eteas iy

PP §
N = € W e~ O O & RN

because we can shut off (inaudible). The problem is that a
zero flow aliowable at Milner Dam during most of the
irrigation and low flow periods of the year, the water in
the Snake River is discharged from Thousand Springs.
That's where the Snake River excess goes. Trying to manage
the whole Snake (inaudible) aquifer in conjunction with a
river to meet these minimum flows at Murphy Gauge is the
real task. Certainly most of Us know enough about
{Inaudible) to know that if you made a call (inaudibie) on

a pumper who is 50 tniles from Thousand Springs, the effect
of shutting him off might not show up for six months at

which point, who cares.

It's not appropriate if you're going to manage
groundwater and surface water together, You have to
(inaudible) the impact of the aquifer on the river in the
summertime to shut off the (inaudible) when there
(inaudible).

So from the point of view of the regulator or the
manager, while there's unappropriated water available, it
sure would be nice If we could get a hold of some of that.
Now, from the day we could get a hold of it until we made
the mistake that causes to use it for this purpose, that
water could go to the water bank where anybody who wanted
to use It for a year or whatever could do so. It could be
sold to Idzha Power for example. But it would be sort of

19
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32 of the State Water Plan, We recognize that changes are
necessary to Implement the Swan Falls agreement between the
State of Jdaho and Idaho Power Company.

A general adjudication to determine the nature,
extent and priority of !l water users in the Snake Rivet
Basin Is vital to the entire water plan. We must have an
inventory of water rights. No good manager would ever
¢consider a guess sbout the most important commodity in his
pusiness: in this case, water.

We recoghize that this process will be costly but
It 1s essential for the State to know precisely how much
water is legally claimed and how much, If any, remains for
future appropriation, Until adjudication is complete, the
minimurm flow at the Murphy Gauging 5Station should be set at
4500 cubic feet per second. This is the present average
summer flow.

1t is our position that for the present, actual
Snake River flows remain in the river. It should be
possible to establish a mechanism for the transfer of water
rights betwaen willing sellers and buyers, With this in
place, water for new development could be brought or
acquired through water conservation. Preventing
speculative agricultural ventures is a benefit to Idsho's
present agricultural cormmunity.

Along with adjudication of water rights must come

21

an Insurance policy much like an irrigator has stored water
for insurance if he doesn't get his natural flaw right.

This would be an Insurance palicy for the Department of
water Resources if they find they can't meet the terms of
this agreement.

One thing I would say about calling for that water
in a low flow year, the agreement -- this is not part of
pollcy 32. The agreement specifies that all current users,
all paople who have (inaudible) water use upon slgning of
the agreement are protected. If nature didn't cooperate
and the flows were going below 3900, those people who were
in place before the agreement was signed would still be
allowed Yo use the water right with anly the people who
(inaudible) on water after the signing of the agreement,
that would be subject to being shut off (inaudible) flows.

MR. GRAY: Thank you, Mr. Sherman. we'll now take
public testimany. We'll first hear from Sally M, Gibson
fallowed by Mike Caldwell. Sally. Please state your name,
address and telephone number for the record, please.

MS. GIBSON: I'm Sally Glbson. I'm the president
of the League of Women Voters of Idato and I'm representlng
that organization here today. 1 live at 1507 East Lander :
in Pocatelio. My telephone number is 233-6516.

The League of Women Voters thanks you for this
opportunity to comment on the suggested revision of Poficy

20
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complete hydrologlc and economic studies of the Snake River
Rasin. These studies are needed to determine the lengths
petween surface and groundwater supplies. We must have
information on the physical characteristics of our

aquifers. Thousands Springs provides the Swan Falls flow.
Groundwater depletion is serious and we need geologic data.

The League of Women Voters advacates muitiple use
for the water remaining after priority water user claims.

We are very much disturbed by Policy 32C which -would make
water held in trust and not used for domestic, cammercial,
municipal and industrial purposes available for irrigation
requirements. As I stated previpusly, we maintain that
speculative agricultural ventures are niat beneficial to our
agricultural industry.

While we belleve that every effort should be made
to honor current valid water rights, we also malntain that
there are more than two competing uses. Negotiators have
talked about balancing the need to produce hydroelectric
power against the need to make water avallable for
agricuitural development.

We respectively {sic) submit that there are other
uses for Snake River water, narmely, fish, wildlife and
recreation. We are concerned about the impacts on fish,
wildlife ang recreation. We do not believe that these uses
can take any decreases in water rights. All beneficial
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1 uses could be ‘made more equal by not putting specific 1 evidently you guys were -- you gentlemen were left out in
2 figures in for only one beneficial use. Putting In a 2  the cold on how the minimum flow was golng to be.
3 quantitative target for agricultural development only means 3 I also want to kind of praise you a little blt too.
4 that fish, wildlife and recreation uses will be 4 1 want to thank you for the opportunity to come and to have
& subordinated, 5 these -- of to give the testimony here and aiso to let you
6 Policy 32G states that minimum flows are sufficient 6 know that this idea of being allowed to take your water out
7 and necessary to meet the minimum requirements for aquatic 7 -- that's in reservoirs and allow it to be sold for another
8 life, fish angd wildlife and to provide water for recreation 8 use perhaps would be ane of the flaest solutions that could
9 In the Snake River below Milner Dam. We would like to see 9 come out Of this agreement. 1 personally feel that this Is
10 economic reasons for and developrent targets for all 10  the way to go.
11 beneficial uses. 11 Another thing I'd like to tatk to you about is the
12 Finally, we are concerned about representation of 12 reservation water tight. I'd like to -- at this tme,
13 the public interest, We know that Individuals will not 13 nobody's mentioned anything about it. Do the Indian tribes
14 come to these hearlngs to represent themselves, Witness 14 in Idaho have a -- have a right on -- in this agreement or
15 the few numbers at this meeting this aftemoon. Qur 15 how Is It going to be addressed at a later time? IS there
18 organization is a public interest organization but we 16 -- 2 question could be answered to me how is that going to
17 cannot and do not represent ail aspects of the public. Our 17  work? And that probablv finlshes my testimony, Thank you,
18 sim Is o encourage individuals and groups to speak for 18 MR. GRAY: Mr. Rydalch, any questions?
19 thamselves at these hearings. Consider the opinions of 19 MR. RYDALCH: Don't have any.
20 those who will not come to these hearings, They are the 20 MR. GRAY: Mr. Shawver.
21 public Interest and so are their children and 21 MR. SHAWVER: I think ;'Il answer that question for
22 grandchildren. 22  you after the hearing.
Z3 A river system is a dynamic and connected whole 23 MR. GRAY: Mr. Kramer.
24 which should be treated in the nature of a public trust for 24 MR. KRAMER: Nong, Not right now.
25 the whole state, Thank you for listening to us. 25 MR. GRAY: Okay. Thank you very much, Mike. Is
' 23 25
1 MR, GRAY: Sally, might you stand for questions 1 there anyone else who might like to testify that we don't
2 from the board members, please? Mr. Rydaich, any 2 have indicated here? If not, we'll close the formal
3 questions? 3 hearing and we'll open it up for questions and answered.
4 MR. RYDALCH: No questions. 4 Mr. sherman. What we'd like you to do is if you
8 MR. GRAY: Jim? 5 have a question, please come to the mike so we can get it
& MR. SHAWVER: I have no questions. 6 on tape, we've found that we've had some questions that
7 MR. HAAS: No questions, ’ 7 have given us a lot of informatian that we really need that
8 MR. GRAY: Thank you very much, Might we geta 8 didn't wind up on tape. So what we would like you to do is
8 copy of that if you have an extra? Thank you vety much, 9 come forward to the mike and state your question or if you
10 Chalr calls Mike Caidwell, 10 can carry far enough so we can hear it on the recorder,
11 MR. CALDWELL: Thank you. I'm Mike Caldwell. I 11 that would be fine too. .
12 jive at Route 3, Box 173, Blackfoot, Idaho. 1 live on 12 Quaestions, ladles and gentlemen, Mike.
13 (Inaudible) Road. 13 MR. CALDWELL:; Could I get an answer to the
14 The main reason I'm here today to testify before 14 question I asked during the testimony? Where is the --
16 you gentlemen is that one thing to start out to {inaudible) 18 where does the individual Indian water right come into this l
16 you a little bit and to make the point that 8 number of 18 thing?
17 people have mentioned to me and to different meetings 17 UNIDENTIFIED SPEAKER: Mr. Chairman. This really
18 across the area that perhaps that the big money people, the 18 isn't the board's problem. It's not part of the State
19 utilities in particular, have went around you, You 19 Wwater Plan as proposed -- the proposed revisions would have
20 gentlemen are sitting on the board seeing this thing kind 20 the State Water Pian Policy 32 read. The existing State
21 of coming and then allowed yourselves to be boxed out 21 water Plan had asked the Indian tribes and the federal
22 politically away from where the decision-making was to be 22 government to quantify their rights before today
23 made. You're appointed by the govemnor in my opinion to 23  (inaudible), It's yet to happen.
24 kind of oversee this water thing and when the final 24 One of the main purposes for the adjudication and
25 agreement was made at Swan — gn the Swan Falls agreement, | 25 one of the reasons it gets more widespread support than one
Bof 13 shl




1 would necessarily expect is that the adjudication is 1 UNIDENTIFIED SPEAKER: Thic is criteria that is in
2 designed to foree the Indian tribe and the federal 2 the agreement that has been additionally put in over and
3 govermment to guantify their water rights. 3 above what was done before?
4 The federal government can only be forced to 4 UNIDENTIFIED SPEAKER; Right,
§ participate in an adjudication if it's what's calied a 5 UNIDENTIFIED SPEAKER: And this Is the additional
6 system-wide adjudication (insudible) system-wide B criteria that that refers to.
7 adjudication. Indian tribes and the so-calied federal 7 UNIDENTIFIED SPEAKER: Right, And those will be
8 reserved rights will be quantified. That includes the & for the water that 1daho Power claimed that the State is
9 order that the Farest Service might want, (inaudible) 9 not (inaudible),
0 whoever., That's why right now, the adjudication Is 10 UNIDENTIFIED SPEAKER: This is the 45 to 3900 cfs?
11  scheduled to start In Lewiston and include the Salmon and 11 UNIDENTIFIED SPEAKER: That's at the Murphy Gauge,
2 Clearwater Rivers which are obviously not a part of the 12 It's a different number at every different dam on the
3 problem at Swan Falls Dam but by starting there or 13 river, But yeah, that's true.
threatening to start there, we feel we can force the 14 UNIDENTIFIED SPEAKER: IU's not -- tog, I'd like a
federal government under their own rules to participate in 15 clarificetion or have you elaborate on your interpretation
the adjudication and to do the adjudication in the state 16 of the beneficial use criteria that would have to be met by
courts, Okay. 17 say a person applving for a water right for a deep well.
MR. CALDWELL: On the year -- your staterment you 18 Is this going to be -- is your understanding -- is this
give before the testimony stage, you said that there would 19 something that's going to be similar to llke EPA
be a year that after the modification of these things went 20 environmental impact staterments?
into effect and anything that come along after that would 24 UNIDENTIFIED SPEAKER: No.
have to stand by the agrcement? Is that -- daes this 22 UNIDENTIFIED SPEAKER: Or IS this going to be
include the -~ 23 something similar to like in the past a little bit more
UNIDENTIFIED SPEAKER: Nop. Part of the 24 simple that an individual farmer might be able to handle?
adjudication of a water right Is, one, proven that it's 28 UNIDENTIFIED SPEAKER: IU's going fo be not that
27 28
been peneficially used and its priority date is glven 1 different. A person who's going -~ wishes 10 use a deep
(inaudible) system. Federal gavernment and the reservation 2  well, for example, I would say {Inaudible) because that
would have priprity dates based on when that land was 3 brings the whole thing together will have to meet the
withdrawn fromn the public domain meaning Fort Hall could 4 criteria they have to meet right now plus they will be
have an 1800 water right. § evaluated on their Impact on hydropower generatlon, are
MR. GRAY: Yes, sir. § they in the family farm tradition, and I can't remember the
UNIDENTIFIED SPEAKER: As far as you stated in your 7 others but they're listed in the page there what the
testimony that all those rights that have occurred and 8 legisiature's golng to ask to adopt. What the leglsiature
applications that have been filed prior to October of 1984 9 actually adopts may be different and that (inaudible)
would be given that right under the existing rules, but the 10 changes. But it's supposed to be a simple check-off system
water rights that are applled for after that date would 14 that's going to take order, yes, it's going to hurt Idaho
come under the criteria of the agreement. In addition, 12 Power directly in terms of hydropower generation because we
there would be spedial criteria they would have to meet -~ 13 have to analyze the Impact on the rate payers in the state.
that Idaho Power —- 14 (Inaudible), yes or no. We come up with a simple five or
UNIDENTIFIED SPEAKER: No, not ldaho Power. You 15  six check-off lIst that the department does as part of the
were right - 1 WaSAWlth you all the way until -- you had 16 routine process in application,
it exactly right. Those waters heid in trust by the state, 17 UNIDENTIFIED SPEAKER: Look on page 6 of this
it says established by Idaha Code 42-203A and that's 18 “Currents” and the flrst column, clear at the top. Thisis
basically the existing criteria to get water right and 1% the additional criteria. It starts on the previous page,
Idaho Code 42-203C. 20 the public interest determination {inaudible) being aproved
UNIDENTIFIED SPEAKER: (Inaudible.) 21  and continues on page 6. As Mr, Sherman indicated, this
UNIDENTIFIED SPEAKER: The legislature has to adopt 22  was the draft language. This is before the legislature --
these; not Idaho Power. Tt's something that the 23 what they flnally end up with of course we don't know. But
fegislature’s got to adopt and Mr. Gray can give you the 24 | guess the partles to the agreement, one of thelr
reference to the page. 25 stipulations was that whatever the legisiature ends up with
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1 is supposed be quite clpse ta this. They said that any 1 best push for that.
2 major changes they would have problems with, 2 UNIDENTIFIED SPEAKER: That's correct. Thank you.
3 UNIDENTIFIED SPEAKER: Pretty well void the 3 MR. GRAY: T'd llke to point out that Mr. Herman
4 agreement {inauditle), (Inaudible) considered by 4 McDevitt from Pocatello, attorney at law, 15 with us and
5 (inaudible) there's any drastic changes as determined by 5 Herman is a former board member. It's nice to have you,
6 those -- any one of those two parties, they can avoid the 8 Herman,
7 whole agreement. Is that correct? 7 MR. MCDEVIYT: Thank you.
8 UNIDENTIFIED SPEAKER: That's what we heard, 8 MR. GRAY: We also have Rich Hahn in the back.
9 MR. GRAY: That's the talk on the street. 8 Rich is with 1daho Power Company. He might be able to
10 UNIDENTIFIED SPEAKER: So it's pretty well going to 10 field & couple questions If you have one that you'd like to
11 have to come in line with what's been signed within pretty 11 diract toward the utillty.
12 close limits. 12 UNIDENTIFIED SPEAKER: Do you think that there wil
13 MR, GRAY: If this does not fall in ling by May 15 43  be any -- my thinking on the deal Is that the reason why --
14 a5 it's supposed to, 1985, then the negotlators will meet 14 one of the reasons why Idaho Powel's rates have been 50 low
15 again and they'll either come up with another proposal or 15 for so long is the possibility in the back of their mind
18" clse it will go back in the courts. 18 the company's thinking that there was a chance they I
17 UNIDENTIFIED SPEAKER: It will go back to step one 17 wouldn't have any water right in the river and that if they
18 again, 18 had the guaranteed stream flow of this 3300 cf¢ that there
19 MR. GRAY: That's correct. Mike, 19  might not be the thinking in their mind to keep the rates ' I
20 UNIDENTIFIED SPEAKER: Was your gentlemen's 20 low or (inaudible). He's probably not golng to admit it
24 original thoughts pn this when you was confronted with the 21 even if there is but - I
22  Swan Falls Issue in itself was to condemn the dam at Swan 22 MR. HAHN: 1 really can't answer that question. I
23 Falls and to have the State end up pwning them and then 23 wasn't 3 part of the negatiating team and that would be
24 selling it back to Idaho Power without its water rights? 24 better responded to our repregentative on the negetiating l
25 MR. GRAY: No. The board -- the hoard never did 25 team (inaudible). I'm here simply to observe the meeting.
31 33
1 make a determination that they should purchase Swan Falls. 1 UNIDENTIFIED SPEAKER: Mr. Chalrman. I
2 What we did is we requester) staff to look into the 2 MR. GRAY: Yes, Mr. Sherman,
3 possibility or the fees == 3 MR. SHERMAN: I would -~ as part of follow-up to
4 (Tape No. 1 ends. Tape No. Z begins.) 4 that question though, until the Idaho Supreme Court made l
5 UNIDENTIFIED SPEAKER: The way I understood it at § the decision that the Swan Falls claim by Idaho Power had
6 the beginning there, it was one of the thoughts -- this is. & not been subordinated by the Hell's Canyon Drain, both the
7 (inaudlble) you fellows (inaudible) to that initial 7 power company and all State agencies were operating under l
8 thinking, 8 the assumption that the water right at Swan Falls was
9 MR. GRAY: No, We have broad shoulders and we're 4 {inaudible). Tdon't think It was until '82 that Idaho
10 back. Anymore questions? Sally. 10 Power reglized that they really had a claim toward l
11 MS. GIBSON: I think what you state the action that 11 (inaudible),
12 must be taken by May 15 is kind of scary. Do you reaily i2 MR, GRAY: Yes, sir. l
13 antlclpate that all of this will be dohe by May 157 13 UNIDENTIFIED SPEAKER: As I understand it, this
14 MR. GRAY: Do I really have to answer that 14 4500 cubic feet per second at the Murphy Gauge, that is the
16 question? We hope that it takes place by May 15. 16 present low flow for the irrigation season and that's l
16 UNIDENTIFIED SPEAKER: Mr, Chalrman, could Iadd -- |16 why -- that's why they (inaudible) at that point and they
17 MR, GRAY: Yes. 17 KkInd of split the difference between 45 and 33?
18 UNIDENTIFIED SPEAKER: Could I add that the 18 UNIDENTIFIED SPEAKER: Yes, that's corect. The I
19 principals to the agreement stated that they would sit down 18  historical flow at Murphy is 4500 cfs for an irrigation
20 on May 15 and (Inaudible). There's a little leeway 20 season. The water plan called for 3300, That was the
21 (inaudible) they'te not going in the right direction or 21 sterting point for the State. The 45 that 1daho Power l
22 not. 22 actually had had been given was at least a reasonable
23 MS. GIBSON: Because you're even dealing with a 23 starting polnt from their point of view (inaudible).
24 ditferent state here and I know that these things take a 24 UNIDENTIFIED SPEAKER: And so this pretty much I
25 jong, long time to get done so, in other wards, we could 25 gwes the State an additional 600 cfs during low flow that
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1 they can appropriate and give out in (inaudibie} to water 1 UNIDENTIFIED SPEAKER: How is the -- this 5)R-117
2 users, 2 sctually going to affect the Department of Water Resaurces?
3 UNIDENTIFIED SPEAKER; That's correct. 3 Isitgoing to put the whole water plan up for debate every
4 UNIDENTIFIED SPEAKER: Whether it be domestic or 4  year in the leglslature or

§ (inaudible). & UNIDENTIFIED SPEAKER: No. SIR-117 doesn't affect

6 UNIDENTIFIED SPEAKER: And in good water years, € the Department of Water Respurces whatsoever, It affects

7 there's more water than that aveilable. 7 the Idaho Water Resource Board but It does net change the

] UNIDENTIFIED SPEAKER: Thank you, 8 function of the board. Our main function s still to

g MR. GRAY: One thing I would like to address, Mike, 9 develop water policy for the State of Idaho. But now the

¥ you made mention of the fact that the Water Resource Board 10 legislature has overview of our process or let's put It

1 had not been party to the negotiations. One thing you have 11 this way: Your process,

2 to keep in the back of your mind that the governor was one 12 UNIDENTIFIED SPEAKER: They have the final —-

3  of the three parties to the negotiations and he is our 13 UNIDENTIFIED SPEAKER: That's exactly correct.

14 Dboss. 14 UNIDENTIFIED SPEAKER: -- acception ar rejection of

5 UNIDENTIFIED SPEAKER: ] realize that. He was 15  what the pollcy --

6 taken into it from you gentieman supposedly when the 16 UNIDENTIFIED SPEAKER: That's correct.

17 (inaudible). The thing that probably - if you lay 1t out 17 UNIDENTIFIED SPEAKER: What policy you feel -- what
18 in black and white, everybody can ses how everybody's being |18  you hope to come out with saying this Is the policy the
19 - handled and are thing another, (inaudibie) but it seems 19 State should use that goes before the leglsiature and they
0 like it was a closed-door deal done over a cup of coffee or 20 have to say yes, this is what will happen {Inaudibie),
1 if they didn't drink coffee, (Inaudible). But there was -- 21 They glve It back to you and say try again.
22 it seems like a deal that was made -- the same kind of deal 22 UNIDENTIFIED SPEAKER: That could happen.

3 that was made with -- that Len Jordan was supposed to have 23 Baslcally the process now is the board goes through, We
24 made with the president of Idaho Power in the beginning 24 take public hearing and we develop policy on what we think
25 when he said they were going to have this subsrdination. 25 you said, That's the public process.

36 37

1 And what bothered me about it is it’s out here In 1 UNIDENTIFIED SPEAKER: Right,

2 black and white. Everybody can read it and it’s flne for 2 MR, GRAY: It used to be when the board then said

3 now, but what's geing o happen when Guvernor Evans has 3 this s poilcy, it was policy. Well, it isn't that way or

4 passed on for six months and Idaho Power decldes ta change 4 won't be that way from now on because when the people of

5 their mind agaln? & the State of Idaho voted to aceept SIR-117 or the

6 UNIDENTIFIED SPEAKER: Well, the thing is, it's 6 constitutional amendment, what they said in fact was, yes,

7 very impor@ant for us to take the Input as we go down the 7 we realize the water board Is going to develop policy but

8§ Snake system because that is going 1o be an important part 8 we want to give the legislature overview of what they do

'§  of the averall package and you are going to have something 9 andthat's what SIR-117 did,

40 to say about It and that's what's good about our system 1 10 UNIDENTIFIED SPEAKER: Sa actually it's going to
11 think. 1think Mr. McDevitt’s in the starting blacks. 11 glve the legisiature the right to accept or reject the

12 Herm, did you want to make 3 statement? 12 _palicy you come forward with?

13 MR. McDEVITT: Mr. Chairman, I'd like to carry on 13 MR. GRAY: That's correct. Or change ar amend.

4 with Mike's comment not saying you guys were left out but 14 UNIDENTIFIED SPEAKER: Or change.

§ In saying that the Intent certainly to assure the agreement 15 MR. GRAY! Or thange or amend.

16 for more than the length of Governor Evans' term is by 16 UNIDENTIFIED SPEAKER: So then how much are you

7 getting specific pleces of legislature, It's by putting it 17 geing to have to say about what actually becomes water
18 in the water plan. But quite hanestly, once it's in place, 18 policy?

19 the water plan gets raviewed every five years by law. It 19 MR. GRAY: We're going ta have a whole jot ta say

0 canbe chahged, The legislature meets yearly and can 20 sbout what the process involved is to get It to there but
21 change any law they want. So there's no real guarantee. 21 on the final say-s0, you better talk to your legislatars
22 The best you can do is make It the law of the land and 22 because that's -- that's what the public decided they
23 thats certainly the intent. 23 wanted fo do with this.

24 UNIDENTIFIED SPEAKER: Thank you. Any other 24 UNIDENTIFIED SPEAKER: Thank you.
25 questions? Yes, 25 MR. GRAY: Okay. We'll meet again tonight at 7;00
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p.m. in the same room if you would like to join us again
and you're cettainly welcorme.
(Tape ends.)
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1 (Tape begins.) 1 S0 with that, we'll have Mr. sherman briefly give
2 UNIDENTIFIED SPEAKER; This is a recording of the 2 you an overview of the changes that we'te contemplating in
3 State Water Plan hearings in Pocatello on January 29 at 3 Policy 32. We'll fallow that by public -- your publie
4 7:00 p.m. 4 response. We'll close the public respansé and then we'll
5 MR, GRAY: =- Resource Board's public hearings on £ open it up for questions and answered. Mr, Sherman,
6 the revisions of Policy 32 of the State Water Plan. With 6 MA. SHERMAN: The existing State Water Plan Is a
7 me ronight is Dave Rydalch. Dave's a farmer in the 5t 7 policy that's directed towards water use In the Snake River
& Anthony area and he's also a member of (Inauditrle}, And 8 Basin. It needs ta be changed for twa reasons. When this
8  Wayne Haas with the Departmant of Water Resources; Don 9 plan was flrst drawn up, the idea about managing water in
0 Kramer who's handling the sigh=In sheet back there is 2 10 the basin was to allpcate the water in the system for
farmer from Castieford, board member; 1.0, Wlliiams, 11 specific uses.
attorney at law from Preston. We have Ken Dunn, director 12 When the Idaho Supreme Court th 1982 decided that
of the Department of Water Resource with us tonight. Frank {13 the water right at Swan Falls Dam held by Idaho Power was
Sherman from the Department of Water Resourtes will be 14 an unsubordinated water right, (inéudlble) water year, it
talking to you and we have Tom Stroschein is Congressman 18 made thesa allocations Inaccurate. “When this plan was put
Stallings' agricultural fieldman, 16 together, it was assumed that the Idaho Power water rights
So with that, we'll kind of get started. If you 17 at Swan Falls was subordinated and the State could take
kind of grab your "Currenits™ and take a look at the front 18 that water away from the power company.
page, the front page will give you a general rundown of 19 " S0 allocations that are (iraudlbie) how much
whal nas transpired to this point as far as the board Is 20 water's avallable. The other and more pressing {Inaudible)
concerned. The board is charged with making watet policy 21 i that, as Mr. Gray explained, the State and ldatio Power
for the State of Idaho, The State Water Plan was developed | 22  reached an agreement and compromised to resolve the
and put together for the public hearing procass by the 23 conflict. They specifled certain ¢hanges that they felt
Idaho Water Resource Board, What we're going to be talking | 24 had to be made to the water plan.
about tonight is revisions to Policy 32 and we accepted 25 Proposed language addresses those changes very
3 5
1 some revislon language in December of 1984 and that's what | 1 spedifically (Inaudible) incorporate (inaugibie) into the
2  we have with us tonight and that's what we would like you 2 State water Plan. The old policy was just a general
3 o testify on, ) 3 statement saying that It Is the pollcy of the State that
4 If you take & look at page 2 and page 3 inside your 4 the water shall be allocated to the public with the
5 paper, you'll find the language and proposed revisions for & following criteria or uses.
6 Policy No. 32. Page 4 through 7 Is the leglsiative package 8 What we've attempted to do in the revised verslon
7 that our legislature is working on at the State capitsl 7 is spell out this policy of the State of the waters and how
B present. 8 they wlli he used and what the board feels about the
9 Now, In order of representation, if you'll look at 9 different uses (inaudible).
0 the right-hand side of page 7, you'll see actlons that must 1a So let's start right off with Policy 32. It's a
1 take place for this thing to be in place and that must all 11 key policy. The intent of the agreement and certainly the
2 be done by May 15, 1985. No. 1, the State State Water Plan {12  way the agreement can be implemented In terms of water --
is tu‘be amended and that's what we're here in front of you 13 managing the water In the system s treat the groundwater
for this evening is to get your input on that portion of 14 and surface water a8s an entity to {ry and manage all the
It. 15 waters In the basin,
No. 2, the leglslative package must be passed. 16 The agreement says that because of the conflict at
No. 3, the appropriate action by the PUC or legislature as 17 Swan Falls and the Murphy Gauging Station that's the
called for In agreement is taken, 4, an appropriate order 18 nearest U.S. Geological Gauging Statlon on the river to
by the Federal Energy Regulatory Commission acceptable to | 19 Swan Falls, there’s a controversy around that and the fact
the parties to the agreement must be issued. The Idaho PUC {20  that the existing State Water Plan specifies a year-round
must dismiss the 1877 petition by the Idaho rate payers, 21 fow of 3300 cfs. The key change right away has to be
No, 6, if requlred, the Oregon PUC must also 22 we're going to change those flows.
approve the package. No. 7, enactment by the legislature 23 Idaho Power had claimed -~ has a claimed water
of subardination language as set forth in Exhiblt 7A and 7B 24 right in the Swan Falls Dam of 8400 cfs. The river has
which you find on pages 4 through 7. 25 been as low as 4500 cfs in the summertime. Thisis &
4 4
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1 historic fact. The negotiators in trying to implement some 1 do. The bpard is recognizing that because it has been
2 kind of compromise said, "Well, we've already been down to 2 appropriated or claimed at one time, new criteria can be
3 45. The State water Plan calls for 33, Let's spiit the 3 puton people who want to use it, It's up to the
4 (Insudible)." We come up with 3900 in the summertime 4 legislature to establish those criteria. The suggested .
5 becayse a slgnificantly larger (inaudible) water goes past 5 language for those criteria is contalned in the back pages
§ that paint, the (Inaudible), 6 of the (Inaudible).
7 The compromise (inaudlible) 5600 cfs (inaudible). 7 Polley 328, demestic, eommercial, municipal and l
8 It's a compromise. Why is it a compromise? Because Idaho 8 industrial. Existing water plan has an allocation of water
8 Power says as long as that volume of water flows past that 8 that's based on mistaken assumptions about no water beln
10 gauge, they will not take action through the State against 10 avallable (inaudible) for municipal and industrial uses. gl
11 anyone for {inaudible) water rights provlding those people 11 It's given in acre-feet. The exlsting water plan is
12 are making beneficial use of that water right prior ta the 12 volume. The negotiators talked always In terms of rate of
43 slgning of agreement. The whole intent of the agreement IS {13 fow. If you convert the volume It set aside and the water '
44  to rationglly split up the water that's left; protect the 14 plans te date from municipal, industriat uses, you come out
15  exlsting user. 15 to about 144 cfs, The proposed language suggests setting
16 you'll note that the proposed policy discusses 16 aside 150 cfs for consumptive uses (Inaudible). l
17  minimum flows of (unaudible), In the existing water plan, 17 Woe're still talking about how much water
18 the plan recognizes these flows because they are part of 18 (inaudible), How much water is (inaudible}. The I‘l
19 Idaho Ppwer's license to operate {Inaudible) hydropower 19 department is going to be charged with managing this blocl
20 complex. 20 of water and how much water is consumed.
21 It was felt that by incorporating these officially 21 If you do water budget analysis for 8 community,
22  into the State Water Plan, they would assure those flows no 22 consumptive losses are basically (inaudible) watering
23  matter what might happen to the (inaudlble). So the draft 23 grass. People who drink the water, it goes on through to
24 language suggests that two additional (inaudible) would be 24 the treatment plant and back to the river, back on the
25 appropriate. There are two other flows in the existing 25 land. It's not lost in the system. So consumptive uses
7 <]
1 water plaln which will remain unchanged. One at Milner 1 for new Industry (inaudible) consumptive use for standard
2 Dam, {Inaudible) has to be fixed because if water 2 population is very low. Many of the new industries whao
3 shortage -- all the water's appropriated above that plan, 3 come In {inaudible) Irrigated. Therefore, they may even
4 That (inaudible) should stay the same. It's the minimum A4 get anet Increase if the water is avallable ta the State l
5 flow established by the gauging station In Weiser set for 5 .to use. We set aside 150 cfs.
& 4750 ¢fs. That flow will remain unchanged. [ As you probably know, the water plan has to be
7 Policy 32A, water held in trust by the State, In 7 reevaluated and readopted every flve years. If this numberl
8 trying to effect the compromise, what happened to the water | 8 was off by a major factor, it would be changed. -
9 that Idaho Power clalmed that they were na longer going to L] Policy 32C, agriculture. The existing pian said l
10 get guaranteed to them? The decislon was made that that 10  that it was the poiicy of the State to try and maintaln
11  water should be held In trust fund (inaudible), The State 11 Idaho's position in the nation in terms of food and
12  could allocate It to the uses. ' 42 (inaudible) production, Based on that, estimates of what l
13 The problem that cemes inte the matter is that ) 13 the agricultural growth In the nation would be and the plan
14 these (inaudlble) had already heen appropriated. We'renotl {14 hoped for specific months of new Irrigation,
18 talking about the unappropriated waters of the State. 15 Recognizing that now there’s not as much water
16 We're talking about water that we generally and is now 16 available as we thought there was, this particular policy
17 available for reallocation to other uses, 17 would only state that of those waters held by the State
18 The agreernent that was reached 5ays you can 18 what used to be Idaho (inaudible), after we satisfy all the
19 reallocate the water, Idaho Power has the use of that 19 DCMI uses, the remalning water be would be avallable to
20 water untll It Is reallocated. Because It's sor{ of 20 (inaudible). )
24 special water, the State can and will put special criteria 21 32D, hydropower, This is so short, I can read it,
22 upon people wha want to use it, 22 "It Is the pelicy of Idaho that hydropower use be
23 You'll notice at the end of the draft language, it 23 recognized as a beneficial use ¢f water.” (Inaudible.)
24 talks about Idaho Code 42-203C. There is no such piece In 24  And that depletion of flows below the minimum average dai.
25 the Idaho Code today. This is what the legislature has to 25 flow set forth in Policy 32 is not in the public Interest,

i
i
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If you're a ratepayer, It's not in the public interest to

see (inaudible). As part of the trade-off of getting the
water released by Idaho Power, the negotiators had {o say,
"Okay. We can treat those minimum flows as part of your
water right. Now the water's going to be guaranteed (o you

N

forever.” (Inaudible.)

Navigation. This is basically the exact language
that's In the current water ptan. It just says that by the
establishment of an easament, there's always going to be
enough water to use for recreational purpeses andg for
commerclal and navigation (Inaudible) navigation purposes.
pguaculture. There's two basic statements. The
first one is that anyone in the aquaculture business wha
wants to get a water right to process {Inaudible} that
water should be counted agalnst the DCMI reservation.
Second part which is really already in the water plan is
that because of the minimum flows and because of the fact

WN - DWW ~N®m U AW

that for most of the surmer, the water in the river where
aquaculture accurs, water comes out of Thousand Springs.
That water will hopefully be -- certainly enough would have
to be here to satisfy (inaudlbie) gauge." So there should

be water available for aguaculture purposes.

Because some of thase peaple rely on discharge from
the aquifer itself at Thousand Springs for their water use,
the State cannot guarankee that their need for diverslon is
ik
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The watar quality problem in Idaho (inaudible). Therefore,
pollution dilution is ot a beneficial use of the water.

Policy 321, new storage. Very complicated policy
that tries to express two different criteria I guess with
two different -- there's going to be some parts overlapping
areas of the state, The State, we're saying there's not
enough (inaudible) to satlsfy existing old water rights.
It seems wrong somehow that on Oclaber 1, the water master
on the representatien changes the flow at Milner Dam from &
few thousand cfs to 12,000 cfs. This flow is basically
made up of water that i held In the reservoir storage all
summer iong and dumped to make room for next year's run-
off,

(Inéudible) terrible {Inaudible) in our water, we
got to manage it better If we can, So the very first part
of this policy is that no new storage projects above the
Murphy Gauge should be approved unless the director of the
Department of water Resources finds that maximum use is
being made of the existing system.

Today, he probably couldn't find that because there
are unappropriated waters at least in one major reservair
in the system. Once those waters are appropriated, what
other barriers that you would have to look at. We really
want to use our water and use it as best we can. There are
sorme legal barriers to water trade-off.

13

protected. The water right in the State of Idaho
guarantzes you access to water. It does not necessarily
protect how you get it, If you continue (inaudible), a
trout farm might have to change It's diversion {inaudible)
in extreme cases (inaudible) and dig a well. 1t takes
priority (inaudible},

. Policy 32G. Fish, wildlife and recreation. This
s basically the language that's in the existing water plan
and realize that the language that's In there was based on
a year-round flow of 3300 {inaudible); not the 39
(inaudible). It's a policy of Idahe and the board that
these minimal flows satlsfy the minimum requirement of fish
and wildlife and aquacutture and aguatic llfe and
recreational purposes.

The board does not pretend that these are optlmum
(inaudibie) but they are the minimum values in the state to
serve sort of outdoor recreatlon {inaudible) come to accept
being available to us in Idaho,

Water quality and pollution control, Policy 32H,

The part of the country where we're concerned about the

1L seerns inappropriate to take good water and mix It with

bad ta cover up a pollution problem. The board feels that

there are enough laws about water quality that If they're

all Implemented, we don't have a real major water problem,
12

amount of water available are the people wha use any water.
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The State has set rules and regulations for a water
bank. (Inaudible) users. (Inaudible) has used that In the
upper Snake as a means for someone who has excess water to
sell it to sormeone who doesn't have ensugh.

One of the things that the board will be asking is
can these rules and reguiations be approved but there are
some other more serious barriers, The person that stores
water behind the federal dam, he may not release those
(inaudible). No problems ta the farmer involved except
its (inaudible). The big problem for a new user, you want
to be guaranteed water while you're (Inaudible). Major
legal difference.

Ancther major federal legal difference is if you
have water stored behind the (inaudlble), you may not sell
that water (inaudlble). You can't selt it (inaudible).

This is not only not an incentlive, It's clear disincentive
to people who have water storage., why should they go
through the hassle of arranging an agreement with
{inaudible) going to the water bank if at the end of all of
this there's no profit?

Sa there are pebple who have full (inaudible), full
right to stored water wha use that store water once
(Inaudible) in some cases, (inaudible). The city of
pocatello is an exarnple. They had an emergency water
supply {inaudible) reservolrs. They don’t even have a good

14
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1  way to get out of it. The water sits there all summer long 1 waters In the system. If the State is charged with

2 (inaudible), 2  managing the river so it never goes below (Inaudible) in

3 S0 the board has accepted the charge of negotiators 3 the summertime, 5600 in the wintertime, we can hire the

4 to try and look at these kind of problemns. The State has 4 best technicians you want for that job and sconer or later

§ their own problems. If you have water and you want to sell E someday probably somebady's going to mess up.

6 It to another user, that user better not be a consumptive ) If they don't mess up, they have been so

7 user or you're (inaudible) your water right if you continue 7 conservative that we're not taking full advantage of the

8 with your own operation. That's a real problem. You have 8 water that's available. But if they try and issug watef

9 to hope to find a non-consumptive user and (inaudible). 9 rightx and try and manage the river now to this magic
10 The second part of this policy is directed 10 number, (inaudible), the State should have some (inaudible)
11  specifically to that (inaudible) of the rivet below Milner 11 call for (inaudible).
12 Dam. Idaho Power Company and their systems operation 12 Many of the junior users are probably going to be
13 relies on wintertime flows for two purposes. One, they can 13 out on the (inaudible). We (inaudlble) with the effect of
14 cell to the west coast for using (inaudible). The last few 14 shutting them off in fliow the Murphy Gauge, it's aat going
15 winters, there have been plenty of demand for electricity 15 to show up for six manths ar it might be so subtle, you
16 for heating in Idaho itself, 16 never see it. Therefore, to meet that fiow, we're thinking
17 The second reason is that gas (inaudible) 17 in terms of water available to (inaudible).
18 reservoir. (Inaudible) storage reservoir in the 18 It seems appropriate to try and get the water now
18 (inaudible). So they are concerned that they did not want 18 while there are unappropriated waters rother than to wait
20 to see a lot of water taken out In the wintertime when it 20 10 or 15 years and realize we may need that water and not
21 would Impact on their operation (inaudible). They can't -- 21 be able to find it; at least not be able to find it as
22 did not argue. The negotiators agreed that abave Milner 22 cheap as we may find it now. There's no (inaudibie) if the
23 there is a requirement for zero flow back to the dam. They 23 State could acquire some water, it will probably go to the
24 couldn't work out (inaudible) but below Milner to the 24 water bank. 1t could be sold to Idaho Power or be put to
25 Murphy Gauge, the negotiators compromised and said, “Okay. |25 use but it wili be there in case the problem would develop.

15 17

1 Anybody who wants to divert from that (inaudible) of the 1 I think Mr. Chairman, I'd fike to stop.

2 river during the wintertime for storage purposes, soime kind 2 MR. GRAY: Thank you, Mr, Sherman. We will now

3 of analysis and mitigation must be supplied to the power 3 start taking public testimony and the chair would call

4 company if there’s a negative loss or negative effect on 4 first Dan Daley.

8§ their operations. 5 MR. DALEY: Mr, Chairman, members of the board. My

& The word "mitigation™ I5 carefully used, It 8 name is Dan Daley. I'm a fisheries biclogist for the

7 implies a lessening of the impact. Compensation was 7 shoshone Banngek Tribes,

8 avoided because that generally {(inaudlble). Certainly if 8 MR. GRAY: Dan, would you give us yout address and

9 someone wanted to use some of that water and store it 9 telephone number so we could reach you if we need to?
10 during the wintertime, they had to replace Its value on a 10 MR. DALEY: Sure. Post Dffice Box 306, Fort Hall,
11 dollar for doliar basis because (inaudible). Mitigate 11 1daho, 83203. And the telephone number is {(208) 238-3500.
12 means lescen the impact in some way. Maybe by storing some | 12 MR. GRAY: Thank you,
13  of that water in your own facility which you would fike 13 MR. DALEY: The tribes are concerned about the new
14 (inaudible). It may be that your releases wiil be timed so 14 State Water Plan for the Snake River Basin and also can
45 that they (inaudibie). It may be economics {inaudible). 15 only view the State Water Plan in light of the Swan Falls l
16 How 1s mitigation calculated? Something the water 16 agreement and the later general adjudication in the Snake
17 board has to face when the time comes. The negotiators 17 River Basin.
18 couldn't agree amongst themselves (inaudible) what they 18 We think the State Water Plan is being modified in
18 feelis an adequate resolution. The whole composition of 19 view of those -~ of the Swan Fails agreement and in view of
20 the river shouldn't be held up by (Inaudible). If and when 20 the later general adjudication and therefore must be viewed
21 we get a general proposal, the water board Is charged 21 in concert with those -- with those two actions.
22 (inaudible), 22 We have two general concerns, two baske concerns.,
23 Policy 32], The last one. It says "Stored water 23  One of those is that we're concerned that the changes In
24 for management purposes.” Ag I sald earier, it is 24 the State Water Plan and the Swan Falls agreement are bcingl
25 available perhaps. There are at least unappropriated 26  vlewed as a focal level decision and being viewed as having

14
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1 impacts only on a local basis. 1 it certain amounts of dissolved salts, suspended sediment,

2 This s just untrue, Any changes we make in water 2 the changes in temperature, nermally an increase In

3 useln the Snake Rlver Plaln In the Snake River Basin will 3 temperature and that has 2 water guality impact throughout

4 have a regional impact not just throughow Idaho but 4 the Snake River and below Swan Falls; not just in the

§ throughout the Celumbla River Basin, & general area of Irrigation or the general area of new

6 One of the reasons this is true is because any 6§ development.

7 agreement at Swan Falls and any change in water use can 7 Our concern in this light is that at the present

B porentially affect the water budget and for the benefit of & time, we have very little idea how water -- how much water

8 * anybody In the room who's unfamiliar with the water budget, 9 returns t the Snake River ag groundwater flow, how much

0 Il briefly describe It. It's a plan that was initiated 10 water recharges the Snake River as syrface flow and in
11 by the Columbla Baslin -» or by the Northwest Power Planning | 11 fact, we have -- we have only a vague idea of how much

2 Councll in thelr Columbla Basin Fish and Witdlife Program. 12 water is being diverted at each point along the system.
13 It's Implemented through Bonneville Power Administration 13 Without thése kinds of information, we cannot
14 largely at the expense of the rate payers. 14 develop a detailed comprehensive river model. Without a
15 And the plan itself is designed to guarantee flows 16 detailed comprehiensive river medel, we should be very
16 and guarantee storage within the Columbia River Basin 16 cautious in accepting any kind of State Water Plan or Snake
17 Including the Snake River (o — or moderate flaws 17 River water plan and any kind of agreement 3t Swan Falls,
{8 throughout those basins to guarantee passage flows during 18 in other words, the kind of infarmation we need to
19 anadromous fish, fish both migrating upriver to spawn and 19 gather is once water is diverted from the Snake River and

0 ({Inaudible) migrating downriver to the ocear. 20 it's either spread over the land through a sprinkler system

1 This plan requires certain storage within the Snake 21 or floud irrigation, we need to know haw much water is lost
22 Rlver so that that storage can be moderated and allowed to 22 through evaporation. Hew much water is lost through

3 split over the dams at those critical times when fish are 23 transplratlon? How much water returns in groundwater flow

4 migrating upriver and migrating downriver. Any agreement 24 since -- if it rechsrges the Snake River as groundwater, it
25 at Swan Falls could have impact on Tdaho Pawer's ability to 25 has a chance to filter out some of the Impurities and how

19 21

1 comply with the water budget. 1 much is returned as surface flow.

2 Non-compliance with the water budget on Idaho 2 Our main concern is the {arger point of the water

3 Power's part could have an Impact ali the way down the 3 that's going to return as surface flow because that's the

4 Columbia River Basin but more Imporiantly, it's certainly 4 water that's going to contain the higher quantities of

5 going to have an impact on fish reaching the Salmon River 5 dissolved salts, higher suspended solids and probably

6 Drainage and the Clearwater Drainage, anadromous fish 6 increase the temperature.

7 reaching those areas. That in turn will have an Impact on 7 An example of the lack of interest in the Snake

% aboriginal treaty rights that the Sho-Bans hold and that 8 water plan in this regard is Palicy 32H, water quality and

9 the Nez Perce hold and also on Idaho sportsmen in general, 9 pollution control. And this policy -- this part of the

1] A decline in the number of fish reaching either the 10 Policy 32 states that It Is a pollcy of Idaho that the use

1 Salmon River or the Clearwater River will be felt 11 of water to provide pollutlon dilution Is not 2 beneficial

2 throughout Idaho and probably throughout the Columbia River | 12 use of water. If we Increase the amount of water diverted
13 Basin. That's one of our concerns and that's one reason 13 through irrigation and If the amount of water that retums

4 why the State Water Plan should be viewed in light of any 14 to the Snake River Increases or It returns to the Snake

5 impacts it might have on a regional basis. 16 River by surface flow Increases, this is going to have a
16 The other cancern we have is that we see very 16 .definite impact on water.quallty in the Snake River. It's

7  lithe indication that water quality impacts are being 17 going to degrade the water guality.

8 considered either in the State Water Plan or In the Swan 18 Lack of mentlon that increasing the amount of water

9 Falls agreement or {ater in the general adjudication. 19 that stays In the river could dilute this impact Is elther

0 Whenever you change the priority use of water, In this case 20 an oversight or it's -~ it's ignoring the fact that we're

1 from hydropower to irrlgation, and if you open up new jands 21 geing to have water quality Impacts. These water quality

2 for irrigation, you're going to have a definite water 22 Impacts are going to be detrimental to {rrigators farther

3 quality impact. 23 downstream and they're going to be detrimental to fish and

4 In other words, when water is used for Irtrigation 24 wildilfe,

5 and returns to the river as surface flows, It brings with 25 One last concern Is that although Policy 32 states

20
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1 that the minimum fiow set in the policy should provide for 1 Swan Falis during low water years will interfere with the .

2 the protection of fish and wildlife habitat — aquatic 2 storage capacity of Brownlee Dam. That storage behind

1 life, rerreation, aesthetic beauty, transportation and 3 Brownlee is primarily going to be responsible for

4 navigation values and water guality, it becomes apparent 4 compliance with the water budget. l

§ that these minimum flows, particularly the minimum flow of 3 Now, whether -- whether Idaho Power can alieviate

& 3900 ¢fs during the irfigation season in Swan Falls will 8 that or not is - needs to be determined at some future

7 not provide for the protection of fish and wildlife. 7 date, but I would suggest that we request Idaho Power to l

8 This 15 based on the fact that in 1977, Idaho Fish B lay their cards on the table as far as water budget goes.

8 and Game prepared a report that stated or recommended 9 MR, WILLIAMS: Anything else? Any other ideas?

10  minimum stream flows below Swan Falls at 5500 cfs for 10 MR. DALEY: As far as Idaho Power - |
11 rearing -- for rearing of fish alone, Okay. Generally, 11 MR. WILLIAMS: The water —
12  that rearing time occurs Hght during irrigation season, 12 UNIDENTIFIED SPEAKER: Affecting the water budge
13 exaclly when we'Te guaranteelng only 3900 cfs over Swan 13 MR. DALEY: Well, there's actually a group of l
14 Falls in this water plain. 414 experts Involved with the water budget called the water
15 So it's the Shoshone Banpock Tribe's policy or at 15 budget managers. Those people need to be contacted by th
16 ieast concern that we are not adequately studying the 16 State. I've already talked to them and they've described l
17 Impacts of this water plan. We are not adequately studying 17 in general what kind of impacts they think will occur and
18 the ramiflcations -- regional and local ramifications of 18 they could supply very detailed information, very detalled I
19 the Swan Falis agreement and we cannot adequately predict | 19 predictions ar at least projections as to what Kind of
20 what Impacts this water plan and the agreement is going to 20 problems or lack of problems they're going to have with the
21  have on the Snake River Basin-without first development of 21 Swan Falls agreement and the water budget. l
22  a detalled comptehensive water plan of the type that I just 22 The other people who can probably give technical
23 described a few minutes ago. 23 advice is the Nerthwest Power Planning Council -- the staff
24 Thanks very ruch for your time. 24 of the Northwest Power Planning Cound| and I would sugge
25 MR. GRAY: Thank you, Dan. We might have a 25 we contact them.

23 25

1 question for you here if we could. Mr. Rydalch, any 1 MR, WILLIAMS: Thank you. I

2 questlons? 2 )

3 MR. RYDALCH: I don't believe I do- 3 MR. GRAY: Mr. Kramer,

q MR. GRAY: Mr. Williams. 4 MR, KRAMER: That was a very good presentation '

5 MR. WILLIAMS: I do. Mr, Daley, on the water § considering I don‘t see a whole plle of notes there.

6 budget concept {Inaudibie), do you have any particular 8 MR. DALEY: I'm getting used to it,

7 recommendations (Inaudible) our planning to assist with 7 MR, GRAY: A couple things, Dan, before you get I

8 that program (inaudlible)? 8 away.

g MR. DALEY: Yeah. Well, one of the most direct and 9 MR. DALEY: Yeah. ) I
10 immediate things we can da s request Idaho Power fo 10 MR. GRAY: You made mention that the way that we
11 project -- they have the information available and they can 11  have structured 32H is very weak In reference to water
12 project whether they're going to be able to comply with the 12 quality. I
43 water budget. 13 MR. DALEY: Yeah.

14 ' (Tape No. Z ends. Tape No. 3 begins.) 14 MR. GRAY: Would you be willing to sit down

15 MR. DALEY: The Swan Falls agresment will put a 15 yourself and write out something the way you would like to l
16 further constraint on their compliance. What we're 16 seeil?

17 primarily concerned an a political level is that the Swan 17 MR. DALEY: Certainly.

18 Foalis agreement will give Idaha Power an aut. They'll say 18 MR. GRAY: And we will be accepting written '
19 we can't comply with the water budget and with the State 18 testimony until February 22.

20  water Plan and the Swan Falls agreement ail at the same 20 MR. DALEY: Certainly. Be glad to.

21 rime. Therefore, the water budget wil go down the tubes 21 MR. GRAY: And just send it to the Department of I
22 and we still have the Swan Falis agreement, Without the 22 Water Resources, Statehouse, in Boise at the address on the
23  water budget, we cannot assure anadromous fish runs inthe |23 "Currents."

24 Salmon and Clearwater Basin. Plain and simple. 24 MR. DALEY: Okay. l
25 We know for a fact that the guaranteed 3900 cfs at 25 ML GRAY: Another thing in regard to your -- to
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1  your water budget, the Idahe Water Resource Board has been | 1 publlc interest, The agreement sets aslde 600 cfs for use
2 working on a project en the Weiser River for several years 2 according to the public interest, And obvlously the way
3 now and that's referred to as the Galloway Project. Are 3 that the public interest is defined is going ta be critical
4 you famlliar with it? 4 here. In terms of the criteria that have been suggested in
5 MR. DALEY: Vaguely. Vaguely, 5 the agreement and are contalned in your newspaper, the
[ MR. GRAY: The Corps of Engineers should have their 6 public interest really needs to have further ~- further
7 feaslbllity study c'ompleted By July of this year. There ¥ definition. [ think you have to look at both quantifiable
B are three levels of dams that they're investigating. If 8 and qualitative effects of different altermnative
5 the large dam were to go in, it would store 1.2 million @ strategies. What will be the value of the loss of
0 acre-feet of water. Sa that's something that we may be 10 hydroslectric capablilty If stream flows decline?
1 asking vou help on later but I just give you that for 11 And like Dan Daley already pointed out, you have to
2 information because there is that possibility: 12 not only consider Swan Falls. 1 think PUC came up with
3 MR. DALEY: And after that feasibility study 1s 13§55 milllon Rgure at Swan Falls but you have to conslider
14 complete, you can be sure you'll be hearing fram Shoshone 14 the Idsho -- the Hell's Canyon Complex, the three in Hell's
15 pannock Tribes on the issue also. 15 Canyorn and then you have to consider also the Lower Snake
[ MR. GRAY: Fantastic. Thank you. 16 River, the (inaudibie) and then the lower -- liydropower -
17 'MR. DALEY: Sure. 17 generation on the Lower Columbia: The Dalles, Bonneviile,
8 MR, GRAY: The board would call Charles Pace. 18 John Day, McNary. All of those will be affected by
19 MR. PACE: Thank you. My name is Charles Pace. I 19 depletians of in-stream flows in terms of loss to
0 live here In Potatello. No. 7 Dartmouth. I'm an economist 20 evaporation and tranplration and also other types of losses
1 at Idaho State University and Idaho State of course doesn't 21 of water with diversions,
22 necessarily endorse the views that I'm advocating. 22 "5o0 I think you have to ook at the loss of hydro
3 I think there's a number of good things about the 23 capabhility not fust at Swan Falls but all the way
4 Swan Falls agreement. One of course is the recognition -- 24 downstream. You also are going to have to consider the
25 explicl recognition of the interaction of syrface and 25 primary -- or In the public interest criteria the primary,
27 29
1 groundwafer with all the accompanying hydrological and 1 secandary and tertlary values generated by consumptive uses
2  economic implications that are locatlon-specific. The 2 and often those have substantial economic values,
3 other thing that 1 think is probably good about the 3 But those things are already placed an the agenda.
4 agreement is that it sort of diffuses the situation In that 4 ‘The things that are sort of lacking here are the things
5 it's worked out any time you can work out or negotiate, § that Dan Daley was bringing out, What wlil be the impacts
6 work out a deal, it's probably preferred ta ending up In 8 on fish and willdiife If in-stream flows decilne? You have
7 court. The question is whether that actlvity can be 7 to consider 3 number of resident fisheries, It may be that
8 extended. 8 we can use a market -- a water market., We can design a
9 If we start looking though at the economic 9 water market to facliitate water rental and transfer of
10 implications, one of the things that the agreement does ls 10 water rights down the road and provide water for
1 it contains language in there that says priority will be 11 consumptive uses or use the water in-stream (o generate
2 given to future aliocations of water that promote the 12 hydroelectric power.
43 family farming tradition and so en. And ¢conomically, 13 But If we cut down an the minimum -~ on the minimal
4 there's a lot of uncertainty in Idaho, Where are we going 14 fAows from 4500 te 3900 and from 65 or the 2800 that's
5 ta bein 20 years? If you the present situation and extend 15 going to be cut off in the winter and It has the kind of
16 it in the futire, I think the consensus among most people 16 blologlcal Impacts that we're talked about, what we mean
7 is that the water probably has its greatest value left In 17 there is irreversible changes In the amount of genetic
8 the river in terms of its ability to just simply generate 18 information and just because things like resident fisheries
149 revenues. I mention there the Hamllton Lyman (phonetic) 18 are not exchanged in the marketplace doesn't mean that they
0  Study on the loss of power concept and 5o gn. But there's 20 don't have economic value. It may be that that is the
1 no reason to think that that's going to be the situation 21 leng-term effect here in terms of how we're going to be
22 forever. And Ithink it's probably a mistake to get locked 22 looking back at this say 50 or 10Q years fram now. Thisis
3 into public interest criteria that tend te favor one 2% when we add some irreparable damage to the resident
4 particular approach. 24 fisherles. ’
5 There's also the question of how we define the 25 It's also signlificant that you have an endangered
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1 population of white sturgeon in the upper river. In the 1 groups in the water market. That will tend to guarantee a
2 lower river where this -- where this fish isn’t endangered 2 greater efficiency In the allocatlon decision than it wil!
3 provides significant fishery. Peaple spend literally 3 if you simply bar individuals from partcipating in the
4 hundreds of dollars on equipment and very valuable fishery 4 market.
§ on the lower river and it's possible that the sturgeon 5 As you mentioned before, there's a possibllity for
& might thrive in the upper river. 6§ purchasing urallocated water storage, primarily from the
7 Anather issue that was brought out with this whole 7 Federal Bureau of Reclamatlon and the Corps of Engineers.
8 question of the water budgef and one of the other things & Tl clase on this because I was at a conference not too
9 besides the question of fish and wildlife In-stream that 8 lgng ago In Portland and a man from the Yakima Indian
10 was neglected here was the whole question of out of region 10 Nation, Bill Yellup (phonetic), stood up and gave a speech
11  import -- out of state but within the region impacts on 11 and he went through a lot of different things but what he
12 fish and wildlife. And the water budge is an obvious 12 had to say basically was, look, this is a wet year now.
13 concern there but there's also a iot mare to the Northwest 13 Okay. When this comes to a dry year, what we're going to
14 Power Planning Council's activitles. There's a whole area 14 do Is we're going to end up in court
15 ofrestricted development, protected areas and a focus also 15 And that -- I think that's probably semething to
16 notjust on anadromous fish but also on resident fish 86 1 16 remember. While that water is out there now, It may be a.
17  think that has to be taken intg account here too and IU's 17 good time to get an agreement, but at the same time, you
18 obviously not belng taken inta account, 18 want to get that agreement in terms of not just -- not just
19 I think that's probably the greatest thing - the 19 the wat water years but also nail it down in terms of what
20 greatest flaw In this agreement is that it was worked out 20 happens during the years when there's not enough to go
21 by two of a number of interests — of @ number of groups 21 around to be aliocated to a fully aliocated system. I
22 that have interest in water policy in the Snake River. Tha 22 think that's a real difficult question,
23 new agreement neglects fish and wildlife, it neglects 23 MR. GRAY: Thank you, Mr. Pace. Mr, Rydalch, any
24 federal reserve rights and interests outside of the State 24 questlons?
25 of Idaho, 25 MR. RYDALCH: Are you In favor of Policy 323 an the
31 33
4 As it was polnted out before, the whole agreement 1 stored water for management purposes? You're kind of vag
2 is alsa intimately bound up with the whole question of 2 onthat.
3 adjudication of the Snake River and here the potential I 3 MR. PACE: The guestion of storage I think has to
4 think for negotiation of federal reserve rights is enarmous 4 have a full accounting of costs. There's several things
& as are the dangers of not negotiating, of ending up in 5 that you hear in Idaho about -- it's almost as if we could
6 court and settling those with fitigation. The last thing 6 dewater the river at the Idaho border and that wouid not
7 in the world I think that anybody wants Is to have engrmous 7 necessarily be bad for Idaho. I certainly don't think that
8 amounts expended on legal fees 5o there's -- I'rm not sure 8 that we need to hold back every bit of water. The water In
9 of this but I would guess that there Is a very large 8 the stream flowing down the river has uses; not just
10 possibility, a great deal of room for negatiation when it 10 hydroelectric.,
11  comes to the whole question of federal reserve rights. Not 1 In terms of additinnal water storage, I'm not
12  just the Shoshone Bannock rights but alsae the INEL 12 necessarily opposed to additional water storage but
13 questions and 50 on, 13 additional water storage that deesn't account for severe
14 I've already mentioned the Impacts on fish and 14 impacts on fish and wildiife I think would probably be a
15  wildlife throughou the Columbia Rlver Basin. Another 15 mistake. So the question on the Gallaway Project for
16 thing that the agreement callg for ls the design of 16 example in Weiser, I'm not sure it's in the -- or the power
17 efficient water markets so that water can be provided 17 planning councl Is going to see it as a cantribution to
18 outside of an appriate -- or an appropriation process. 18 their efforts to budget water for downstream migration If
19 This, as you pointed out, is going to require changes in 18 you have significant detrimental impacts on upstream
20 Idsho water law. But there's anofher question here and 20 fisheries,
21 that's hew should the market be organized and one principle 21 So I think there's -~ you know, as lang as you have
22 here is that you should have limit -- as few limitations on 22  a fuli accounting of costs in the question of water
23  entry as possible; that the State should use water price -~ 23 storage, I don't see any problem with that.
24 the price of water to allocate betwesn different uses 24 MR. RYDALCH: Thank you.
28 rather than restricting the participation of different 25 MR, GRAY: Cauld we == could we request you send us
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1 a copy of your testimony? 1 the priority date (inaudlble) shut off in terms of managing
2 MR. PACE: Sure. 2 the water for the lacal area (Inaudible) system. So we've
3 MR. GRAY: By February 22. 3 done adjudication In this part of the state (inaudible)
4 MR. PACE: You bet. 4 thousands of water rights gone on far years and years have
5 MR. GRAY: Okay. Thank you. Is there anyone eise 5 (inaudible).
6 who would lika to testify at this time? We will close 6 MR. GRAY: Slxteen.
7 testimony and open it up for questions and answers. 7 MR. SHERMAN: Sixteen people (inaudible), So it
8 Questions, anybody? 8 ends up getting resolved. People have (inaudible) claims
] UNIDENTIFIED SPEAKER: I have one guestion. 9 of this rights (Inaudible) and they sell their praperty,
G Possibly readjudication I guess (inaudible). The concern 10 the buyer knows what he's getting. Anyways (Inaudible)
of some of the pecple with some of the old established 41 individual. The problem with this adjudication (Inaudibie)
rights (inaudible) groundwater system -+ we end up with two |12 that for the first (Inaudible) past adiudications that they
rights. You got an underground water right on the plece of 432 have (inaugible), In other words, It's take 10 to 15 years
ground and 2i50 a right an the land that is under 14 to do (inaudibie). What was different Is that we're
Reclamation property (inaudibie). Is there going to be 45 talking about big dollars because we're talking about a big
some latitude (inaudible). Is that one -- is that persen 16 land area. Hopefully there will be enough dollars
going to have to declde which right that he's going to have 17 (inaudible).
or (inzudible) there going to be some latitude to release 18 The agreement itself specifies that any person wha
it (inaudible)? 19 was making beneficial use of the water including in terms
MR. GRAY: Frank, wauld you llke to respond to 20 of when {inaudlbie) shall be protected. (Inaudibie) a
that? 21 natural cause, (Inaudible), those people will be protected.
MR. SHERMAN: (Inaudible.) If 2 person has a caim 22 Even If the flow at Murphy goes below 3900 through natural
or a water tight of susface and groundwater, the value of 23 causes, those people will be protected. If the flow were
4 his right is only for the amount of water he can put to 24 to go below 3900 In a natural drought disaster, only people
25 beneficial use. (Inaudible) is the water right to be 25 wha have appropriated water and approved (Inaudible) uses
35 37
1 recorded (inaudible}. It's no different than Idaho Power's 1 after the signing Is (Inaudible).
2 right. They claim some large water right in Swan Falls in 2 MR, GRAY: Yes, Dan.
3 excess of (inaudible). Certainly @ latitude for which 3 MR. DALEY: One of the problems there, the tribes
4 right the person wiil have to sell in tarms of surface 4 ask (Inaudible). And that being the case, we really hate
5 (Inaudible) property If he indeed wants to sell, § to see the State rush inta (inaudible) water rights for a
t (Inaudible)) In fact, he could assume {Iinaudible), he 8 couple of reasons. First, the (inaudible) require trying
7 could change his point of diversion and use one or the 7 to quantify his water rights. We hate to see our water
8 ather (Inaudible). 8 rights appropriated above us.
9 UNIDENTIFIED SPEAKER: My concern is that really 9 The other problem is that since we're dealing with
10 it's going to be hard {inaudible) understand that 40 the Snake River Adjudication of the Snake River Basin,
1 (naudible). See, that's my concern, 11 we're also Involving the Shoshane Palute and (inaudible).
12 MR. SHERMAN: Under the (inaudibie) system, it's 12  And we're golng to be - it fooks like we're going to be
13 tied to the fand and the (inaudible) release it for some 13 adjudicating all the way up the Salmon River and the
4 period of time but it would be up 1o the (inaudible) 14 Clearwater River alsp. These guys have never been invelved
5 director himself (Inaudible). 156 in any of the discusslons and we're already anticipating
16 UNIDENTIFIED SPEAKER: So a determination is golng |18 this {inaudible). We're still going to require some
7 to have to be made though because only so much water's 17 (Inaudible) adminlstration of the Shoshone Paiute
8 going to be Indlcated for that piece of {and, right? 18 (inpudible).
19 MR. SHERMAN: Right. (Inaudlible.) 19 5o as far as federal reserve water rights go, the
o UNIDENTIFIED SPEAKER; Tell me about the 20 only adjudication we can do IS (inaudible) to gather more
1 adjudication in general. People are terribly concerned 21 informatisn (Inaudibie) Water Resum"ces need to gather more
2 about what the adjudication does (inaudibie). 22  information than just hew much the water (inaudible}.
3 MR. SHERMAN: In addition to guantifying what's 23 UNIDENTIFIED SPEAKER: You've raised several key
4 happening put there, It really provides & court prder 24 points, Dan, and I don't disagree with any of then,
5 25 (Inaudlble) what I think is the (Inaudible) negotiator

saylng this man |s entitled to this much water and It sets
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1 takes (inaudibig). The reason for improving the Saimon 1 should they file {inaudible). I had one guy (inaudible).
2 (inaudible) is to assure {inaudible). 2 1 think the date of your application i still key
3 UNIDENTIFIED SPEAKER: (Inaudible.) 3 (inaudible). So ves, (inaudible). Remember that there's a
4 UNIDENTIFIEC SPEAKER: (Inaudible.) 4 filing fee. Tf the agreement doesn't go through, the
5 UNIDENTIFIED SPEAKER: Yeah, but I think in the 5 department may hold that filing fee for the next 10 years
8 compromised position (Inaudible}, The second point is that & and you're not going to see it. (Inaudible.)
7 Iknow you've (insudible). We're not ready to (inaudible). 7 MR. GRAY: Yes, sir,
.8 The estimate we're making now is ten years, I's Qoing to 8 UNIDENTIFIED SPEAKER: My understanding is that the
B  be {inaudible). It goes into (inaudible) that really 8 - 3900 s sufficient (inaudible). ’
10 struck me is it may not be (inaudible) but we have 10 UNIDENTIFIED SPEAKER: T can't say that for an l
11 (inaudible) take the position that we (inaudible) terms of 11  honest fact. I slmost doubt it but it is the compromised
12 how does that protect you, Idaho Power's (inaudible) 8400 12 numbers that are {ingudible). Ithink certalnly the 5600
13  and {(Inaudible), ' 13 in the wintertime, typically you see {inaydible). [ doubt '
14 MR, GRAY: Dan, one question. When was the 14 that 3900 with a flow going through the reservair
15 reservation created? What was the date? 18 (inaudible}.
16 MR. DALEY: '67 (inaudible). 16 UNIDENTIFIED SPEAKER: The reason I ask s If '
17 MR. GRAY: 18677 17  that's what those figures are based on, why is there any )
18 MR. DALEY: Yes. 18 reason (inaudible) fish and wildlife and recrestion and l
19 MR. GRAY: Any other questions? Yes, sir. 19 necessarily be -- not be subject to (inaudible) impact? In
20 UNIDENTIFIED SPEAKER: Where is the actual process | 20 other words, because of the (inaudible) minimum flows
21 (inaudible) applications? At what polnt In the State Water 21  established {Inaudible) are sufficient to meet the minimum l
22  plan do you have to make that decision and Is that in here 22 requirements but I guess what I'm thinking is that my
23 someplace or is that (inaudible)? 23 understanding is that those minimum flows were set
24 MR. SHERMAN: In terms of future appiications, 24 (Inaudible) and not for fish and wildlife. Isthere a l
25 we're talking about a general application for appropriated 25 {inaudible) sort of study of fish and wildlife that
39 41
1 water? 1 (inaudible)? 1
2 UNIDENTIFIED SPEAKER: Consumptive use. 2 UNIDENTIFIED SPEAKER: Yeah. Not at 39
3 MR. SHERMAN: As long as it's not wintertime 3 specifically because that Increases (inaudible). The State
4 diversion below Milner Dam, (inaudible). The agreement 4 water Plan (inaudible), 3300 was a compromise which after
5 specifies as part of the agreerent (inaudible) enable the § hearing public testimony (Inaudible) they decided that was
6 governor to enter into (Inaudible), That's being done. § a reasonable number that's nat {(imaudible). The
7 7500 (inaudible). The agreement would provide that anybody 7 legisiature proved that {inaudlble).
& who had nat proven beneficial use (inaudibie) but had an 8 So from a pure fishery point of view, now is when
2 application filed with the department, they would be 9 the Onaudible) could have been -- the whole agreement when
10 reviewed in terms of do they meet the new criteria. 10 we pick at bits and pieces of it, you have ta remember that
1 (Inaudible) flie -- new filing would be behind the 11 three different entities sat down basically and lpoked
12 applications on hand in terms of {inaudible). Certainly 12 (inaudible), We think that 3900 Is still (inaudible), I
13 nothing can be done tli the legisiature (inaudible). 13 agree with Dan that it would have been nice if (inaudible).
14 (Inaugible) is obligated to process those ones they've been 14 I guarantee more (inaudible). We were not (inaudible). ‘
15 holding for (inaudible), 15 MR. GRAY: Mr, Dunn.
18 UNIDENTIFIED SPEAKER; Are they doing that now? Is | 16 MR, DUNN: One of the other things thal happens
17  that -- 17 with the 3900 (inaudible), you don't have 330Q is that the
18 MR. SHERMAN: They have to wait until the 18 3300 was never set by {(ingudible). Let's assume we get
19  legislature {inaudible}. 18  down the road 20 or 30 years and they approach that 3300,
20 UNIDENTIFIED SPEAKER: But the department is 20 1fthe pressures were such that (lnaudible) to lower that
21 (inaudible) the legisiature, are they going to do it after 21 to 3000, all that would need to be -- to do to accomplish
22 the rule setting (inaudible)? 22 that would be (inaudible), The State Water Plan is
23 MR. SHERMAN: The legislature will adopt the 23 (Inaudible). With the agreement (inaudiple). You can't
24 fanguage which directs (inaudibie). They would have to 24 rempve that. The only way you can lower that (inaudible)
25 probably (inaudible). But people have been asking me 25 from that point on. You'd have 1o purchase that
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1 (inaudible) down to the system, So it gives you - to 1 wildlife would not have any protaection. Consequently, on

2 guarantee the 39 can't be (inaudible). 2 the flip side, if you want to call it (inaudible) or the

3 MR. GRAY: Dan, 3 imrigation Interest at this point. The river still could

4 MR. DALEY: There's alse a disadvantage to that 4 be depleted to 3300 feet summer and winter but no

5 because it is a vested water right and you can't raise it § compensation to the power company. No compensation for the

6 either (inaudible). 6 fish. SoIthink that the (Inaudible) and the difficulty

7 {(Inaudible discussion had.} 7 that the negotiators were addressing was they were

8 UNIDENTIFIED SPEAKER: The only thing that — the 8 addressing legal issues based on existing legal rights

5 only thing behind it was if the power company allows us -- 9 under existing [aws and they had no iegal authority to give

0 puts In play — it allows us to go down te 3900, 10 any legal status to {Inaudibie) interest in the river and

1 (inaudibie), through the agreement, they won't have any 11 since they were increasing the minimum fiows above those

2 recourse when that one day flow is 3900. If the decision 12 presently set, I assume that they were thinking they

3 (inaudible) whether is to rajse it (inaudible). But you 13 couldn't hurt anything because they were only increasing
can never go below that amount, 14 the amount of water in the river.

5 UNIDENTIFIED SPEAKER: (Inaudible} the fact that 15 The other comment that I was going to make was that
6 the 3900 was arrlved at by three lawyers essentlally 16 people should be aware that the average flows of that river
negotiating (inaudible) based on these lawyers who have 417 are greatly in excess of 3900 ar the 5600 in the winter,

8  very little expertise in (inaudible) flows and (inaudible) 18 Those are the lowest recorded flows since the beginning of
19 minimal (insudible). There's nothing you can do about it 19 time. 4500 snd 6100, Tim, 6300. 6300 Is the lowest

0 except say that we're not geing to repeat that mistake, ‘20 recorded flow in the winter and 4500 is the lowest recorded

1 (Inaudible}. It really scares me that (inaudible) regional 21 flow In the summer,
22 impact and negotiate an entity such as the Swan Falls 22 And essentially what they did then {inaudible) took

3 agreement based on the three lawyers (inaudible), 23 the 1200 cfs that was left over and seen what the average

L MR. GRAY: Dan, let's let Mr. Caveness say 24 flow was and the lowest flow (inaudible) for power and fish
25 something. I think he might have something -- 25 and will allow only & of the 1200 left (inaudible) to be

i 43 45

1 MR. CAVENESS: (Inaudible.) One of the things that 1 used for irrigation (Inaudible}. T guess it's a legal

2 I think you have to keep In mind is that when our state was 2 (inaudible) reason they acted the way they did Is because

3 formed and our laws were set up, they were set up strictly 3 of the archaic laws which stressed consumptive use over all

4 (inaudibiz) orientation, Either mining, manufacturing or 4 other Issues In the river. k

5 agricultun;e with .no reservation whatsoever for {Inaudible). 5 MR, GRAY: Thank you.

& What they were -- and our laws to this day are designed for 6 MR. CAVENESS: (Inaudible.)

7 (Inaudible). It doesn't matter what happens it the fish, 7 MR, GRAY: I knew you would though. Are there any

B If there are enough farmers on the creek to dry the creek B other questions? Yes, sir.

9 up, the creek is dead and the fish are dead and nothing's 8 UNIDENTIFIED SPEAKER: I'm a little confused about
10 left. And it was that concept of the law framework that 10 the distinction that's drawn between man-caused reduction

1 those parties were negotiating from. 11  in the flow and (inaudible). I had the Impression that

2 The scenario that was faced by the negotlators was 12  water users' rights were protected under a certain

one if Idaho Power proposed (inaudible) they would be 13 (inaudible) and the river could then be gone down below
4 entitled not to change the water plan. 1t was draw down ta 14 that minimum flow established (inaudible).
5 the 3300 feet both winter and summer that they would be 15 MR. SHERMAN: That's correct. The person whose use
entitied to receive compensation for hydropower losses 16 is in place will be protected even if it went below that

7 only, There would be no (inaudible) under our existing law 17 (inaudible).

8 other than (inaudible) minimal stream flow protection under 18 UNIDENTIFIED SPEAKER:: Sa we're not talking about
18 the recently enacted provisions of the Idaho Code which 19 (inaudible).

0 relate to public Interest and trying to establish stream 20 UNIDENTIFIED SPEAKER: (Inaudible.)

1 flows. 21 UNIDENTIFIED SPEAKER: Except in order to go below
22 They could possibly (inaudible}. But otherwise, 22 3900 (Inaudible), you have to have a situation that is

3 the power company would glve compensation to rate payers 23 substantially more ;han that (inaydibie). Wwith the

4 (Inaudible) because they would recelve compensation for the 24 existing development and the (inaudible), you still don't

5 fosses. [daho Power would (inaudible) 3300, The fish and 25 get {inaudible).
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1 UNIDENTIFIED SPEAKER: (Inaudible.)
2 UNIDENTIFIED SPEAKER: That's what we're trying to I
3 dois the increased use would be limited so we didn't
4 violate that. That's what we aim for is taking the dryest I
§ period (Inaudible),
‘8 UNIDENTIFIED SPEAKER: (Inzuditle.)
7 UNIDENTIFIED SPEAKER: I'd like to see some water I
8 available If we get down to 3900 and it turns out
9 (inaudible).
10 MR. GRAY: Anymore questions? Okay. we'll call '
11 the meeting adjourned,
12 . (Tape ends.)
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