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1 {1 BOISE, INAHD
IDAHO WATER RESQURCES BDARD 2 November 1, 1984
| : :
Z = 4 MR, COSTELT: Chairmen Kramer, Members of
LR 1 B the Board, legislators, and mombers of the public,
5 T8 The gavemneor did ask the Board 1o put
l s 7 vt these maetings oround the state gnd is very
; Pultic Ioformation Mecting tn B appresiative of the Board providing this
[ the Swnn Falls Agrevmoent 1 9 opportnity to cxplain (o you the details of the
l 10 Boise, Idaho {10 sgreement that we have renched with Tdaho Power
11 R {11 Comtpany.
:,:i TRANSCRIPT OF PROCEEDINGS t12 To give you the governor's parspective
l Held an Novomber 1, 1984 : 13  op this agreement, as k think slinost gl of you
14 114 ure aware, the governor tor two years sought an
before Don Kramer, Chaitman 15  epactmem by the legislasture of a subondination
I iz . 16 bill which would huve by law Imposed a
: 17 17 subordination condilion al Swan Falle. We weren'
L ! 18  rucceasful with that,
is ! 19 The governor never intshded by pursuing
I ;‘g { 20 subordination to ureate a8 climats where we could
21 i 21 take the river down 10 Zere ar down to the minimum
22 {22  flow or anylhing else. Buthe did feol vary
' 23 “lranseribed by i23  stromyly, s he sald repeatedly, that the state
24 ?:‘;dli)i?;ig:tt(‘mnweﬂ 58 Mo, 31 24 should be in contral of making the decisions 2s Lo
a5 . i ) 25  the sllocation of @ very precious and ever mors
Page 2 Pagae 4
1 APPEARANCES 1 scaree nalural resource, And thnt way his
2 2 motivation in seeking subardination legislation.
3 \ .
I 2 3 But with the help of Scnater Noh and
5 Prosent: 4 Senator Ringert and others who are bere, dospite
&  Tuwn Nelson, fdaha Power Company : 5 that help | should sxy, wt weren'{ successful in
Put Kole, Counse? tor Attomey Goneral : .
' 7 Pat Costello, Counsel for the Govemar { 6 geuing that donc.
Frank Sherman, Departmont of Water P 7 And after the 1984 session, Idahn Power
8 Ken Dunm, Dircator of ldoho Depurunew of Water Resources | g Company approached the gavernor again with an
I 5 t!;:zlcg:gnm. Diserict 11, Water Ukers Assdctation 9 offerto cater into partial settlement of the
f3oh Hammeth 10 Swan Fally Utigation. under the authority of
10 g"ri ;;Eiung 11 lcgislution passed in tha 'R3 sexsion, called
11 G‘ulﬁ ﬁ?rf’;rgei?g:or 112 Senate Bill 1180. ]
., Hatold C. Mifes, Golden Eaglc Audobon Saciety 13 The governar responded with an
12 Magorie Hayes, idaho Consumer ATain o 114 invilation to enter into negotiations {u setile
" it;(;[m('.‘);g:[rlmn, Idiheo Witer Tiers Assouialion {15 3l of the litigation rather than just & partial
I Pat Ford 16 senlement. AndIdaho Power Company gecepted that
14 , 17 offer in Tuly, and we commenced negotiations.
1‘2 P e There were at least ¢jight meatings
17 19  among the three prncipals: Attorney Gencral
' 18 20 Joncs, Mr. Brove from the power company, and the
19 {21 govemor. And in the meantime, the thiee of us
gg 22 mct on virtuslly » daily basis trying to come to
l 22 23  some meaning of the minds as to how we conld best
z3 {24 approximate whal should be the balance between two
‘ g; {25 competing ucs! the need 10 produce hydrocleatriv
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1 power and the need w make water available for 1 And with thay, I'd be happy to respand
. 2 agricultural development And what we camewp | 2 to questions alter my two colloegues have had
3 with was the spproach that Frank has outlined for | 2 theit chance.
4 you - . 4 CHAIRMAN KRAMER: Thank you, Pat Costellg,
5 ‘The govemor, after reflecting on where 5 Pat Kolz fom the Atorney General's
&  we ended up with thix agreement, feels that what | 6 Office,
7 we have done is come very close to where we would 7 MR.KOLE: Thank you, Mr. Chuirmum. 'l be
8 have ended up even if the Icgistation had been 8 briefbecause ) think you've all been sittmg down
% allowed o pursse 1ts course. Had etthersidewon | ¥ quite some time and probably want to ask some
10 & lotal viclury in eourt, the political will would 10 questions,
11 have been there on - in support of either side 11 ‘The negotiation process that we went
12  that lost Lo bring the pendulum back to the middle ’ 12 through we hope has bruught Idahe water faw inta a
13  and o strike some kind of halance, 12 opew phase, and that negotiation process quite
14 And jusl ax 1 think the agricultural 114 simply Is 1o bring ldaho waler law into the 21st
15  commenily wouldn't have sat still forrecognizing § 15 century. Our waler law in (he pasl has served us
16 thal the power company had & right to viualy {18 well, but it needs to be updated and broughl into
17 all the water in the river, neither would the 1 17 some sort of fine-tuning 10 [ast us ino the next
18 rarepayers have «ut atill for the kind of 18 century,
19 no-strings-attached development that could have |18 What we have tried tp do with the
20  taken place had the state wen the lawsuit. 20  agreement that you have before you is to come up
21 So cither way the legislature: probabily . 21 with a propasal that will equitably balance the
22  would have answered this sl some point down the |22 competing interssts far a very vital natural
23 vond with something like what we've done here, 23 resource. Within that context, we tried w0 focis
24  which Is to v to take a middle ground belwern 24 un certain abselute musts that we felt wers
25 the two competing inferests, 25 neoTssAry.
Page & Page 8
. 1 If you accept thal thesis, then the 1 The first one was is that a public
2 qguestion becomes, isn'l it better b try (0 come 2 resource such as water has to e controlled by the
3 to some approximation of & balance through 3 people of the state of Tdaho, And the deeisinng
4 nepatiation nnd compromise, or should we go 4 affecting that watcr have to be made in the public
5  through the process of taking several yeasand | 5 [orum as opposed to a private corporate boardroom.
&  several million dollars to reach the same - i 6 Now, we were very pleascd (o find that 1daho Power
7 approximarely the same position after years of i 7 shared our concern in Lhat Tegurd wnd Reit that
8 litigation and furtler efforts in the political i 8 they did not want o be the water master lor the
9 arena? 8 SnakeRiver. So the apréecment contemplates and is
1o "I'he govemnor teels very satistied with 10 predicated upon state controf through the public
11 where we did end up, He does think that it 11 input progess of our water nesourees.
12 reflects & very reasonable balence between the two 12 Secondly, we wanted to foous on
13 uses, 13 protecting all of the individuals who are
14 And he would ask that you look at it in 14  curmnily wang waler. Ithink the agreement that
15 chat light and form your own conglusions on that {15 you have in front of you preteets cveryhady who is
16 point, Rut he does think that ir's important for {16  cumontly using waler.
17  hath groups to stop thinking in terms of achieving | 17 1 hird, we wanted lo make sure that good
18 somckind of tow) viciery either In the 18 water users who bave development projects that
18 legislature or in the courts and begin to focus on 19  benefit the stale ecenomically, and that includes
20 what mechanisms we can put in place to take sure | 20 both apricullural, municipal, industrial, und
21  that while we leave apen the oppormnity for 21  domestic uses, would be able 16 go forward, And 1
22 further developrment of our apricultural interests 22 think the agreement thal you bave assurey (hat
23  unthe Snake River, thatwe do so ina way that 1 23 good water users will be able to go forward into
24 dops ke into account the etfect that that ‘ 24 the futare.
25 development has on all of us ratepayers. 125 Finally, we wanted to make sure thal
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1 the state would be In 4 position to tuke P chanpe of v hundred year history, That [ think is
2  responsible management actions iy the futre. And 2 really in summary whal the public interesis and
3 5o what we have set forth here is a basis upon s 3 other parts of that document do.
4 which further studies, both of economic facrers | 4 ‘Ihe stute wenis the policies replaced.
5  and of hydrwlogic factors, can wke place sothat | 5 W'l be in a position not paly through the
€ we will be ahle to wisely manage the water §  starutes to manage the resource, but bopefuily
7  respurce thst we have been hlessed with. 7 we'll have Lhe knowledge 1o make the resource mest
8 In conclusion, [ think it's fair to say 8 the objectives 1hat ars planned for it
9 that litigation has henefits for everybody. It 5 But also when you read the agreement,
10 alsg has detiments, And one of the major 10 it lppks u linle like 2 camel being defined I
1L defrirents i% that you spend a lorof money on it | 11 guess as a horse devigned by & committes. But it
12 What we've tried to 8o heip is ip 12 makes a lol more sense i you remember what we
12  change the foris away from spending money inan {33 were trying lo do, that we're trying 10 setile
12  adversarial situation and spend that money in 4 14 some litigatien.
15 positive setting lowards responsible manggernent o[I 15 And so in thet repard, it locks 8
16 g vital resource. 16 litt)e different than it mighr if you were sitting
17 Thank you, Mr. Chairman, 17 down to devise a whole new water right sysiem for
18 CITAIRMAN KRAMIR: Thank vou, Pat Kole 18  a brand new state. Hopefully, that wounld ook a
19 Representing Idaho Power is Tom Nelson, {19 little different than what we had to work with,
20 MR. NELSON: Thank you, Mr, Chairman. 20  which was an existing constitutional and statutory
21 I will say that when the povertior 121 franewark within which we had to settle this
22 responded 0 our offer to re-cpen the 1180 {22 litigation.
22 negotiations, that the company way glad to accept 23 When you look af il in that regard,
24 hisinterest in trying to scttte the whole easce. 124 then remember that the allempt was 1o seltle all
25 L'hc power Lompany actually, s o matier g 25  of the Ivsucs in the Hdgation and to seide them
Page 10 ‘. Page 12
1 of [aet, as u malter of practice, as & matior of ; 1 asawhole. Sothe agreement was approached on
2 legality, was never 8 waler masier; certainly kud 3 2 that bagis. So itdoesnt Tend itself very well
3 1o imderest in being une. But if the pereeption i 3 topicking at little picoes of it You have ook
4 persisted that that was whal bappened, it had Lo 4 atitas a wholc, 1f makes senve 25 a whole,
5  ba addressed, and I think that the agreement ¢ 5 thaty the way it should be recepled. 1014
& addresses that. i & docsn't make sense a whole, then i1 should be
7 When you read the aprecment, I wish you | 7 rejected.
8 would keep in mind hat there's a lot more to that | 8 And that T think is the last point I
9  agrcement than just a conple of minimum flowsat § 9 want to make, is that this agreement can't be
10 Murphy. The major part of that agreement in my $10  implemented by the povernor, the attorney general,
11 mind and in the mind of the osnugement of the 11 iud the Tdaho Power Company. 1t takexa lot of
12  gompsny that's cqually importsnt with the minimand 12 work by tlte rsal policy makers of the state of
13 [low is the concept of a public nterest review of (13 Tdaho, being the Water Resource Board, the
14 all new water usss. Without that, T don'l think P14 legislature, and some federal involvement also.
15 the company would have been ngreeabls 1o sntering 15 So it's not 1 lake-it-or-Jeave it
16 into this parficular agresment. 16 proposition, obviously, because we're not in a
17 You have mitigation for certain kinds 17 position to say that. Botl can say that any
18 of new water uses that's required. You have an 18 changes in this agreement, since it was done as a
1% adjudication, You have studies that have to be 19 whole, as su eatirety, will open cither the
20 performed. But basically what all that does is 20 possibiitry that the agreement is nover
21 really shifts the focus and the direction of the 21  implemented in any form of that the agresment will
22 e of Idgho water policy from one of 22  have 1o be renegotiated.
23 development by he who gets there quickest to s (23 So that's why I asked when you review
24  question of what development should proceed and | {24, that you look at it a8 a whole. And 10 me,
25 under what conditions. And thet's a radical { 25 when you do that, what comes out to me is what's
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. 1 lefris & ot more important than what conld be : 1 asubvommittes appuinicd by the governor is just
2 parceived as having been lost. But in any event, {2 come up with a starting point.
3 I'd he willing to answer questions when we get i3 And this i» a starting point,
4 there = ! 4 Obviowsly, the legislature will have their own
5 ‘Thank you. { 5 idews. They'ts much more sxperisnosd in this ares
& CHAIRMAN KERAMER: Thank you, Tom Nelson. | 6  than we are, and we'll defer (o their judgement,
7 We're ponna 1ake about a Sominote . 7 obvivusly.
8 hreak, d-minute heeak. Before we bireok, I'd lke ; g CHAIRMAN KRAMUR: You koow, il's really fun
8 Lo recugnize Senntor Gail Bray, Glad to have you i 9 that attorneys heve disclaimers, and those of us-
10 with uy this evening, P10 that are not aftormneys just suy we don'l know,
11 el e menfion W you, this is the : 11 {Laughter.)
12 stxll informational mesting Lhar we have put on in 1z MR, KOLE: That's the sixlh time you've ussd
13 the laat week or sn. We've talked 1o 13 that joke.
Ja  approximataly 30} people, sn it's been quite 14 CHAIRMAN KRAMER; Flist tiroe,
15  enliphtening to alf of us who have waveled 15 MR, NELSOR: If that's really what you say,
16 through the woy. So Let's have about a S-minute 16 Gens, you wouldy't say much hut that
17  break, and we'll be back. 117 MR, GRAY; Exhiblr 3. $200,000 are to be
18 {Recess.) £ 1B appropriated to the genernl account fora
18 CHAIRMAN KRAMER: Qucstions and answers, We 19 technical advisory committee which the gavernor
20  hope that you ask the questions, and we huve d 20 shall over-see.
21 team up hero that can answer, When | look ue thig ‘ 21 Is the $200,000 just the first year's
22 whole groimp, I'm sws you shoukl get some unswers, £22  shot, or is this poing to be an ongoing study-type
23 Defore we start I'd like to ask, nny of the Waler 23  thing? How do you perecive thut?
24 Resoures Bowrd members Bave quentions? Mr. Gray? | 24 MR. NELSON: The technival commitiee
25 MR, GRAY: 1do, Mr. Chairman. 1 have about : 25  exrimated it would take o minimuom of three years
Paga 14 i Page 1€
. 1 Avenpfthem Well, afler six meetings they ! 1 toaccomplish those studics, so that would be the
2 sccumolate, and welll save the best for last. { 2 first fisca) year's apprapriation,
3 Now, pentiemer, on your exhibit number | 3 MR. GRAY: Okay. How will thix tic in with
4 2, we're talking shont adjudication and the fees ! 4 the legislative committee, the study, the
5  thet will be charged. It will fall under 42-14, i 5 legislature commitles thing that we've got going
€ 14B-5. And it's the additional variable water use & on? Will that lie tn at all? "Will this be
7 fee for cach claim filed public, $100 per cfs. 17 scparale?
B What entitics fall into this public calrgory? 8 ‘MR, CO81ELLO: This group would pick wp on
9 (Inaudible.) {9 the recommendations of the legislative technical
10 MR. KOLE: Yeah., Well, actually 1] take 2 10 advisory commiltee as to tha things they said
11 guick stab atthat, That's oll the various public {11 deserved further study, Primarily, its to put
12 yses that our water is put to; for example, 112 the deprritment in a position wherc they can adapt
13  reereation, fish and wildlife, hunting, outdoor {13 meaningful public inturest eriteria, for which
14 activities. That's meant te pick up all of those ( 14 they need more dewiled information on the
15 fees of afl of those uses and have an appropriate i 15 cconomic benefits to difforonl uses, as well a3
16 contribution made by the state in the adjudication ] 16  the ditferent hydrologicul implications of uses at
17  formula, : 117 = particulur location and of a particulas type.
1B MR. GRAY: Bui how are vou geing {o charge! 18 MR. GRAY: Okay. !notice inthe — that
19  that 100 cfs? { 15  through the whole agreement there's an absence of
20 MR. KOLE: It will be paid for out of the 120 menboning of thig program. Ts this kind of study
21 peneral fund or theoretically out of the general 121 nol needed in contisuing this program after it's
22  fund. 1wantto issue one disclaimer on this fee {22 ull pul together? 1mean. where do we lie with
23  gchedule. This fee schedule is abviously {23 this thing?
24 something that the leglslature is going to have to 124 MR. NELSON: You mean, the fechnical swdy,
25 take a look at, and what we've tried fo da through |25  Gene?

. 4 {Pages 13 to 16}

Tucker and Associntes, Boise, Tdaho, (208) 345-3704

www.atucker net




Idsho Weter Resonrces Board 11/1/1984
Page 17! Paga 19
I MR.GRAY: Yesh, {1 extensive oxhibits that are attached w the
2 MR. NELSON; Besically, the technical {2 agretment.
3 advisory commities o the legislative couneil i3 As | read this, thiy uppears thal this
4 committes identificd some immediate znd pressing | 4 not anly applies to the Snake Rivet, but any other
5 defciencics in technical information. As they { 5 rivertn the state. ¥ that rue? And could one
£ suw it, you should fund on-going studics. 1 6 ofyou just bricfly veview each of the seations
7 Rut in order to ask the "what if” i 7 for the falks to explain what it is.
8 questions that fall out of this program, what if . 8 MR, COSTELLO: Tt would be easier to doir
9 you develop land here versas what i you develop 8 gt the bleckboard in graph fore. But it does
10 it here, and so ov, you had to spend that kind of 2 10 upply anywhere in the state where there is a ~
11 mioney to pet yourslf in & positon to really 111  either un unsubordinated hydro right or a hydro
12 answer those questions. Bul hopelully the studies P18 pight thut it's not clear whether or not it's
13 go onaflcrward (o make sure that what you think  + 13  subordinated.
12 yon know is rally rus, ©14 And basically what we're saying here is
is MR, GRAY: You know, Mr. Chairman, all week- 15 that the approach that we arvived at in settling
16  we've heand Mr. Kole falk about the bang forthe 3 16 this lawsuit makes good public policy scnse umd i
17  buck or the buck for the bang, whatever it is 17 - van provide a comprehensive framework for the
18 we're polng to get. But itwould appear to me 18 lepislature to regulate hiydropower rights under
1%  thet if monijes were going to appropriated for 19 the authority of a 1928 constitutional amendment,
20 studies, that they would possibly be appropriated 20  which said they could reyulate hydropower nights
21 in the Department of Water Resources inlicuofa | 21 and that they would be treated consistently
22 ftochmical advisory commities, because already it 22 throughout the stale.
23 wouwld seem like we have a jump un the prosess. 23 In other wards, you would use the
24 So iy ders ¢ reason that you're 24 minfmum stream flow concept as the primary
25  filtering this through a technical commitnee in 25 mechanisam for protecting in-stream uses, and that
Page 18 Page 20
1 - liew of taking the $200,000 and giving it 0 the L 1 amy hydropower tighty thiay exist in excess ol thal
2 Department of Water Resources? 2 minimum sieeam fow would he held Dy trest by the
3 MR, COSTELLO: Well, I don't think there’s D3 style, begul tide W tal woler right in excess
4 any — I'n sure that whatever we da wauld be in 4 ol aminimum Now being in the stue, for the
5 consultation and cooperation with the department. 5 henelit ol the power right holder and also for the
& But by housing this sdvisory committec in the i &  benefiy ol the people to allotate it 16 up-stecmn
7 povernor's office, it was full that it would give 1 7 uses only which mect the public interest eriteriu,
8 il & higher leved of vigibility ;nd also the i a ln doing thwt you sre nsing the
5 tendency if it were melded into the department's %  hydropowur tight to vy Thut the fver biag, in
10 budget, when It goes theough the legizlative 110 gasonee, buen Rully sppropristed, hecause thut
11 process, that kind of runs the risk of if you pit P10 night exists, and i the right Lo -
12 inanew 200 for that, that you might take cut 200 {32 basically all the flow that gets down there.
13 somewhere else and the net wouldp't be there, Aundi13 And, therefie, the gtate s ina
14  we wanted this specitically earmarked to o for 14 position o lmpose rigarous public interest
15 thesc studies 1o put inta place fhese now public ;15 geiteria that It might not otherwisc be able to do
16 inleresl oritera. 16 on an unapprepriated stream.
17 MR. GRAY: Thank you. 17 MR. WILLIAMS: Okay.
18 M, Chairmzn. ig CHAIRMAN KRAMER: Any other bourd membent?
19 CHAIRMAN KHAMER: Mr. Gray did lhis. H$ 18 UNKNOWN SPEAKER: Mr. Chiiomun,
20 kmew il wag g lust chance Lo get the bayl word. 20 CHAIRMAN KRAMER; [First, 14 like to
=1 Do the Board members have any other 21 recognize Mr. Bob Hommeth, He kind ol got in hexe
22 questions? Mr. Willisns. 22 without me seeing him.  He's from 5t Mary, and
23 MR, WILLIAMS: Sure, | have one question. } 23 he'v also a bosrd member, My Hummsth,
24 This is the fitst titme I've had an opporlunity of 24 MR. HAMMETH: [ have a question ubout
25 looking at [ixhibit 73, which is one of the 25  Washington Water Power's rights in Cosur WAlene
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1 Txthers any subordination at all? i 1 (hat sy bo wnderstood the agreement, it
2 MR. KOTE: Wall, those water rights at the 2  suburdinated & block of 600 vubie leet per second
3 present time are unsubordinated  [t's our intent, 3 of waler. I hewrd Semator Pravey say the same
4  in looking st Exhibit 78, 1o pravide a voluntsry ; 4 thing on television the other night on a rRperL.
5 mechanism by which Washington Water Power wili | 5 Is that mue? How hud much waler does
£  come ih and negotiate with the state, much the ! 6 this agreement subordinate’!
7 same as Tdaho Power has, and enter imo a similar 7 ME. NELSON: Well, let me have 2 cut at it
8  amangement sn that they would get the baoeflt of i 8 AsPatsaid, if wg had a blackbourd, it would be
9 this format. And at the same time, the state 18 easier to show. But the amount of waler up 1o the
10  would be able to protect people whe are currently {10 minimum stream fow is unsubordinated. Okay, The
11 using watcr. {11 amount of watet representing curtent uses s
12 As you might know, that faeility on the {12 subordinatad.
13 Spokane River really is very analogous to the i13 Now, in theory, when you squeeze those
14  Swan Falls situation, and becanse if they were to 14  wgether, you come 1 & block not addressed of 600
15 assert thelr water right, current water uscrs 115 coft. That's the differcuce betweeit 4500 cfs
16  would have to shut their water use off. {16  current flow that Frank talked abous and 3500, the
17 MR. HAMMETH: How about their rights on Pcnd% 17 new minimum flow, And if you lock at that 600
18  OQyoille? 118 ¢fs, that 600 is not immediately subordinated, Tt
19 MR. KOLE: 1don"t think that's quilc the 119  is subject to subordination by statc action as new
29 same siluation al the present time, though | think : 20 usesarc approved.
21 Mot Young rom the departmsnt will probably have ’ 21 So you have, as 1 say, kind ot =
22 o answer that. {22 three-level approach some sbsolulety
z3 CHATRMAN KRAMER: Mr. Voung. 123 imsubordionted, some sbsolutely subordinated, ard
24 MR, YOUNG: Well, 1 believe there is 2 124  some subject 1o subordination as a result of state
25 facility on the Pend Oreille River, the Kootenai 3 25  upproval of new uses.
page 22| Page 24
1 River, it would be Pend Orzilfe that is using most | 1 MR, HAMMETH: I guess 1y confusion comes
2 of the water, 2 [from X had — o of the previous discussions,
3 UNENQWN SPEAKER: Speak a little louder, 3 think, had been in tenns of an average monthly
4 Tmlooking at you, and T can hardly hear you. 4 flow as opposed to daily flow,
5 MR. YOUNG: Tve got a frog in my throat, 5 MR. NELSON: Mo. The state water plan
6  Frank, and I'm having » little trouble with it. & minimum at, [ think, all the gauging stations
7 There i a fueility on the lower end of he 7  where they have ont on the Snake bas always been
B8 Pend Oreille, [hal during extremc low-flow 8  zn average daily.
8 perods, van use all af the water ind then some, ] MR HAMMETH: Is the 3300 an average
10 So it has somewhat e same situation, 10 daily -
i1 CILAIRMAN KRAMER: Thank you. 1i MR, NELSON: Yea, We left it that way for
12 Any other questions from the board 12 several reasons, One, of course, is (at people
13  members? Apy questions from the department? 13 arcussd 10 it. And sceond, if you're looking at
14 t.adics and gontlemen, it's your turn. 14 nprofectng in-stream uses thal an average ofa
15 Sin 15  period lengor than a day, 2 monthly average, for
1§ MR. FORD: Yes, sir. My namc is Pat Ford. 16 example, will give you a higher number at the
17 [ want to ask z question -- maybe it stems frommy {17 Murphy Gauge, But the problem is zero for 15 days
18 own lack of knowledge, I'm not surc, but I'm not 18 and 10,000 for 15 days is = 5.000 cfs average, but
19 clcar how much water thix agrécment is going to 1% ifsnotavery good way to TuR & river.
20 yubordinate. ! think my confusion comes framthe {20 So you need 4 narrower time period when
21 usc of the averuge daily flow, as it's 2 number as 21 you're looking at an ahsolute minimum. I you'e
22 opposed to another measurement that had beenomore { 22 Tooking at planning, probably the best duta you
23 pencrally uscd. 23  hgve is on a monthly hasis. And that may he whore
24 When [ talked to Wayns Hoss on the 24 yre picking up your monthly informeton, is
25 phone, | think it was last (inaudible), he told me 25 that the plavning numbers gre usually expresed in
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1 amonthly denominator. 52, 53, 5400 efsmightte | 1 Now, when we get 10 sometime in the
2 a manthly number at Murphy to corrsspond tothe | 2 futwre, of whatever lovel the migiimurn flow is,
3 4500 deily. ! 5 averything sbave the minimum flow will he
4 MR. KOLE: And the problem you have with the 4  gubordimated and everything below the minimum flow
5  manthly flow ix that ths mvironmental concermns i 5 s unsubordinatcd. And the way this block of
6 that yon have just anen't capable of being met. &  water ges rransformed in - {rom an
7  As Tom pointed eut, zere for 15 days and then 7 unsubordinated right 1o & suburdinated right is
8 10,000 for 15 days, vou've got & dry river for 15 L8 through publie interest revisw of sach new water
9 days, and you hayve u lot of {ish and wildlife 8 use application.
10 destruction, So il siruck us that staying with an 10 And the purpose of doing it this way is
11 everage daily flow made 4 lot tmore sense than 11 so that we can impose vary steenuwous public
12 geing with the monthly fow. 12 inlerest review that people who are sdversely
13 MR. HAMMETH: S¢ | guess I'm still not {13 aflected by it might think deprives them of thelr
14 certain — o this is happening in three stages. i14  constitutional right to approprite the
15 1guess what I'm (rying 1o g2t al ig, glven the 115 unappropriated waicrs of the state,
16 oxisting flow in the Snake River at Murphy and 16 But by leaving this hydropower right in
-17 Swan Falls, in some measursment, what is this 17 place up to this 1evel of 4500, they run inte not
18 ggreemenl? 18 only the statutory public interest eriveria, but
18 MR. COSTELLO: Maybe if Frank can bring us {18 also, even if'they coudd gt around that, into an
20 that— 20  unsubordineted hydropower,
21 UNKNOWN SPEAKER: Gene, in that box {n the | 21 MR. HAMMUTH: Okay. Tknow fhat these
22 corier are rome marking pens. 22  numbers are not cxacd, but then the - you're
23 MR MELSON: Whils they're putting that up, 23 decfining, you're saying that the 4500 average
24 there's ene thing you might remember is, this i a 24 deily flow is 3 measurement of the cxisting flow,
25 critical yoar look, And in every year but the 25 MR. COSTELLO: That's the best
Page 26; Page 28
1 critieal year, you'll have mare [lows than this, i 1 approaimalion we could come up with. That was the
2 So you shouldn't be misled by thinking every ycar ‘ 2 Jirl question we asked and asked the department
3 you'rs gomna be there, because you're just not '3 and oulside hydrelogist was, "Where are we today?"
4 there. But maybe Fal can show you graphically ! 4 Youknow, "What is the mintmum flow twday?"
5  what happens. And muybe be can't 100, {5 And that's the best number they hud,
6 MR COSTELLO: Under this agreement, i CUHAIRMAN KRAMER: Mr. Dunn,
7 everything above 4500 Is now subordinated, because® 7 MR, TIINN: Yeah, Whal we do 15 we take the
8 that's the level to which cyrrent uscs have 18 historic record Hlaws. And thropgh the use of
%  brought the minimuta flow down to. {9 computers, we then superimpoge on that today's
10, In other words, current development 10 develapment, 984 development, and say, okay. how,
11 results in a potontiat low flow of 4500, Ifyou 11 with thoxe histore flows and all of the
12 were to say what i the mininum [low today, fhat's | 12 devclopment o top, what would be the Jowest flow
13 the best answer we can come up with, Below the 13 inthe fowest day of the lowest year.
14 minimum flow, not only on the Snake River buron ;14 And that's where we come up with the
15 other rivens similurly situated, the hydro rights 15 4500, And say, okay, that's ag law ag the river
168  would be unvubordinated. 16 can gel under present canditions. So now we're
17 ‘The implications of that are, not only 17  saying, all right, if we spprove same permits, wa
18 do you have the force of Inw of the ataie water 18 would protect that s it coutd -- it wouldn't go
15 plan and its minimum flow with whetcver priety (19 below 3300.
20 date it has, you alse have a private hydropower 20 TINKNOWN SPHAKUR: Okay.
21 right with a priority date quite senior w shors z1 MR DUNN: And that's the reason for some of
22  up this minimwn flow and make it muth mors 122 these stodicy, so we can further tefine that to
23 protectable. This area in here between the 3800, 123 mgke sure we're vighl. And let's assume we go
24 5600, and where we are today is unsubordinuted 24 with a couple of yours, ur thres years, some
25 today. Okay? 25 perind of fime, and do soms studies when you find
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1 out that where that flow is, the lowest flow s P followup, Mr. Chatriman, was this reduced to 8400,
2 really 4400 instead of 45, We're still staying i 2 then, by the Supreme Court desision or -~
3 with 3900, So it means thal much tess wator can YA MR, NELSON: No. We stipulaied in the
4  bedeveloped. - 4 distret court that that was the physical capacity
5 UINENOWN SPLAKER: So you've potablock off 5 of the works. In other words, we could have had a
6  GOD ¢l thal yuu're — thal will be, under the new &  paper water right for 50,000 ofs a1 that site, but
7 proposed criteria, grunted in pormits that satisfy P 7 your water rights are only what you can use. And
8 those ¢riletis, Onee that sccurs, you will ;8 R400 was always the physical capacity of the
% continue o grant water rights but they will be 5 plant. S0 how that happened, I don'i know.
10 subject to the limittion that in some years they 10 MR. MILES: Will this water right carry
11  might nat be there. Right? 11 forward if you were able 1o raise the Swan Falis
12 MR, DUNN: That's right. 1f there was any 112 dam or improve the Swan Falls dum, according to
13  kind of 4 -- not nccessanly, We wouldn't grant {13 your FERC Heense?
14 themif there was no way to be abls to stop thelt 1 14 MR, NELSON: No. {here's 4 now application
15  interferivg with the 3900. 115 dated I think sometime in March of '83 or April of
1€ For instance, if you're pumping in the 116 '83 for sdditlonal water against the possibitity
17  Spake Plain, und that's a now pormit, and wesay, 117 that that plant is enlarged, Then thers's s new
18  okay, we'tl issus the peanil und then whon we get {18 Fling tor the ndditional water.
19  tothat low flow period, we'll cut it off. 19 MR. MILES: Has that been granted by the -
20 Well, thal physically wouldn't allow 20 MR. NELSON: No.
21 the water to get thers, 50 we'd yay, no, you can't 21 MR. MILES: Thonks.
22  appropriate any water, Beosuse there's no way to 22 M5, BRAY: Gail Rray trom Boise,
23  he able 1o go back and shut 8 groundwater permit 23 Dixtrct 19.
24  offand have it affaet the river uniil o couple 24 Whi does the teview for that
25  years later, 25  unsubordinated 6010 to 900 ofi?
Faga 30 Page 32
. 1 CHAIRMAN KRAMER: Marald, State your namme,{ 1 MR. KOLE: That review is accomplished by
2 pleast. 2 the director of the Department of Water Resaurces
3 MR. MILES: My name is Harold Mifes, Fm 3 through an administeative hearing. And the
4  rcproaomting the [daho Wildlife Federalion, tdehe ! 4 process, as we contemplale it, the public inlerest
. 5 Consumer Affairs. And [ suppose this question i B criteris are attached ps Exhibit 2 fo the
6 should go to Mr. Nelson. i & agreement here.
7 We have a cortain corc of the L7 That review would be of course
B United Slatey' doeree dated -- it was cffective { B protecied by all the administrative rights that
9 Aptil the Zod, 1907, And Iy -~ well, ftcm 2 on i 9 anybody in the procceding would have, including
16 pape2, the plhintiMs also the uwner of 4 Jegal 10 the tight (0 have a district court judge revicw it
11 and valid approptistion of 10,000 cubic feot per 11 1o make sure that the dircctor excrised his
12 second, the waler vl Swan Fabls, 12 disercliun appropriately.
13 And they have a waler right, lieense 13 CIIAIRMAN KRAMER: Doey that answer you?
14  number 14362 for 4N} cobie feet & svcond dated 114 MS.BRAY: A follow up onthat. And )
1S July the 29th, 1919, Now, these are two valid 3 15 apologize, I might be asking some questions that
16 water rights, and T was wondering how they .. 16 were answered inn the preseniation, but I wasn't
17  Swan Fails got reduced to 8400 ofs, 17 able {o get here,
1s MR. NELSON: Mr. Miles, somewhece in the dim {18 In that review, it's weighing these
19 durk recosses of the past, the power eompany 15  pubfic interest ariteria against each ather, and
20 gequiresd waler rights that exceeded the physical 20 v just dotermining which has priority
21 hydraulie capacity of the Swan Falis power plant. 121 (inaudible). Is there any compensation i that
22 Youcunnot run that tiuch water through jt and {22 for any of these interests which are denied?
23 ngver could. 1don't quitc know how that 23 MR. KQLE: No. The water - if the water
24 huppened, 124 rightis approved, there is no compensation to
X 25 anybody, cither to the power campany of ta any
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1 other person, {1 prosented does not require it. It permits
2 MR. COSTCLLO: There would be no i 2 development to proceed that mests the standards.
3 compensation that would be due 1o anybody. '3 Somy problem with your question is, and we have
a CHALRMAN KRAMER: Mr. Director? P4 wrestled with i, 8.0 try to come 10 some
5 DIRECTOR: One of the other things that In 5 eslimale of the cost. The problem is that the
6 happens with the public interest criteria adopted ;& cost gows (rom zeso o heaven knows what depending
7  on the back of the last sheet, in fact, if thers's i 7 on your ussumptions,
B & provision allowing the department to adopt yules | B But the two Universsity of Idabe
9 and repulations. And that's there sothat wecan | 2 profesyors did s study forthe legisiature, which
10 adopt some rules and regulations, implementing thel 10 came o 4 particular number. Tve seen that one
11 public interest criteria, and they then will be 11  tripled 15 on estimate of the cost of this thing.
12  reviewed by the logislature. Bo it sets some £12  And that i¢ basically fairly absurd, because the
13  standards by which I'll be Jooking af the public {13 assumptions under which the University of Tdaho
14  inwerest criteria to determine whetber Tapprove [ 14 economists proceeded T think may well go out the
15 it from there, L 15 window under this particular plan. So I reatly
16 CHAIRMAN KRAMER: Mr. Joncs, S16  can't give ynu an answer,
17 MR, JONES: | think I'm going 0 ask s of 17 My porsonal belief'is that thal
1B  the dircctor: s there spy reasons why some of 3 18 particubar study i very much the outside
19  these additional usex that might be made of the 18  possibility, and that the setual cost will prove
20  wuter sbove the mintmumn Jow could be for « term | 20 to he loss than that within e tme period that
21 and dursvion mather than perpetuity”? 21 they Jooked at. Bul until we get some hatdle on
22 DIRGCTOR: Well, that's one of the 22 what would b 4 reasonable sssumption for the
23  unangwered questions, Hydro filings that I pow 23 guantity and timing of development, [ really don't
24 issue, Iissue them for a fixed period of time. 1 24 know that anybody tan give you & meaningful
25  think in the foture we imight look at other uses, 25 estimate of cost.
Page 34 f Prge 36
1 irdgation or any other use, and fssue it fora 1 ME. HAYES: I'd like o pursue this Turther,
2 period of time subject o the public interest { 2 Say there's & ban on hydkro, amd {'ve been 1o the
3 criteria ut that tme. 3 PUC to listen to 1hem debate this question back
4 You khow, if we igsue a permit for 30 i 4 wnd forth. "This i something that Mr, Swisher
5 vears of 20 yeurs, 20 years from now we mipht wish { 5 syid ix the mos( valuable (lnaudible).
&  wa had done something else with it. [ they were 6 Now, assuming that you're planning to
7 all subjest to that review, and as long as they 7 bring on a great deal more apricultural
8  met it, you would continue them, T think that's i 8  development, which we did all throaph this
9  where we could go. And that's probably wherc we ¢ 9 lepisiamyre, (inaudible) the hydro flow that we
10  will be, an approptiation dostrine, at lcast 110 requires ncw generation. Mr. Dumn told me this
11  sometime in (he futurc, 11 when we first discussed it that {t would reguize
12 CHAIRMAN KRAMUR: Ma'sm? {12  new genoration. How can you not put 4n cononic
13 MS. HAYLS: P'd like to ask Mr. Tom Nelsont,  £13  value {break in recording) (he procedure,
14 how much is this poing 1 cost the consumers? P14 MR. NELSON: Well, 1 think you con put --
15 CHAIRMAN KRAMER: Could you give us youl{‘ 1%  you can obvicusly pur a value on any generating
16 name, piease? {16 source. That's pat the problam, It's estimating
17 MS. HAYTES: 'm Marjorie Hayes for Idaho 17  the impact on peneration that's the problem,
1B Consumer Affairs, 18  Becanse if you don't have a viahle assumption as
1% WR. NELSON: Well, Mrs. Hayes, the plan 119  to what type of development takes place, then
20 docsn't cost anything, 1Fthere is - 2 20  while ypu can estimate how much an acre foot ol
21 MS. HAYES: [mwean, the implementation of {21 water will generate in tormas of kitowatt houm,
22 the plan. 122 youdon't know how muny acre foct are going (o be
23 MR, NELSON: Oh, cven the implementation {23 pone or when, And the timing of those depletions
24 docen’t. The only rime you get any cost is 3t you {24 s eritical fo an economic analysis.

[
w

yet some substantial development, and the plan ax ! 25

Tt's not engugh to xay how much water
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. 1 s oul of the river. The guestion is, when ds # 1 MR. KOLE; The problem [ think that you have
2 out ofthe river. And ! haven't yet scen anything 2 i you ean look at the glass ag hatf-full or
3 more than a wild gucss as to hpw thet development | 3 hali-empty. Now, what we were confromted with is
4 will trke place. : . 4 thers is a real possibility that that river could
5 MS. HAYES: But you are, assurning tha 5 be depleted down to 3300, muaybe cven below that,
§ you'rc going to need, bring on, what is it,. &  And in exchange for Jooking ut this thing and
T 20,000 -- . 7 trying to compromise in the middie, we have ended
B MR.NELSON: No. We'rc not assuming that. 8 up at a position where the fdver is protacted to 2
§  That ix the ontside Hmit permitted as we had $  higher degree but that the state can pornrit future
10  proposed it We're not assuming that will take 10 development,
11 place. 11 And not just agricultural development.
12 MS. HAYES: But in your plan, you are 12 We're talking about development of eitics and
13 ypeakiny to this, are you not? 13 devolopment of the domestic supplics, development
14 MR NELSON: Well, we're speaking to il 14 ofnew industry. Those are the types of interests
15 That's u fong way [rom assuming it's going to 15 (hal we were brying Lo protest,
16  happen. 16 And il you look at it from & very
17 MS, HAYLS: 50 wha do we buy, then, ag a 17 marow pespective, you're going o say, this i
18  comsumer on this plan? 18 not necessarily good. But il you fook at the
19 MR, COSTLELLO: What you buy is 4 universe off 19 gyoement fotally, it's & very good sgroement.
20 developable lsnd that the stete can choose Lo 20 MS. HAYES: Of cowrse, when you're thinking
21 allow to develop as it chooses. 21 of agricultural development over the other
22 ME. HAYES: Ornot. 22  developtnent that you mentioned, why, that's rather
23 MR. COSTELLC: Or not, depending on what thg 23 neglipible, the water thint —
24 political will of the staie is. 24 MR. KOLE: It depends upon which studies you
25 MR. NEL.SON: Wealso buy, Tthink, a higher [ 25 Took at, what statistics you use. Rightnow
. Page 38 Paga 40
1 [loor on the wate's diseretion. Right now the 1  apriculture uses the bulk of the water. Tf you
2 slale can ren the river to 3300 ofs. What this 2 look at the new industrial development that, for
3 doss iz limir the state's discretion indefinttely 3 example, Colorado has, they've gone from 1 pereent
4 into e futite 10 3900, 4 o sbout B percent in a very short period of time,
] Now, whether they choose to allow it to 5 gonsumptive use of water for the new lypes of
& go o that is 3 question of state policy, but & industrics that people want to have come to this
7 that's as far as they ean po. 8o you're alio 7 valley, Now, you've got to look at the thing into
8  buying the camfort that you have 600 cbs lett in A the future, because you can't just look at it as
9 theriver that may not have been there had the § iis right now.
10 ulatc won the rwsuil. 10 MS. ITAYES: Well, I think this is what we're
11 MS. HAYES: But everyone assumes that whea| 11 trying to do, see, and this is where we're having
12 thig was settled, that 1his was ipadeguate, [ am 12 problems with your plan, is that hydre develspment
13 wondering how this effects the anadrotmous fish 13 s something that -- if you mavel other pluces
14 flow, ead (his sort of thing, that's been mandated 14  wheie they don't have it, they would pive their
15 by acongressional act, 15 cycteeth for it, you know, they're really envious
16 MR, NELSON: Well, alt T can tel! you is 16 zhouat hydro, and they will purchase it
17 that with my experience of anadromous fish 17 So in order 1o go ahead and develop new
18 proceediogs, and 've had considerable, 3900 cfs {18 ugriculture, or wherever we plag ta do, we maybe
19 isalotbetier than 33 18  depleling the sources that's worth & great deal of
20 MR, KOLE: Ms. Hayes, | think - 20 money 1o ldaho.
21 MS. HAYES: That may not be enough, is it 21 But you ses what has happened with the
22 not? 22 Lusky Peak Project, California — we wers over 10
23 MR. NELSON: It may nothe enough, butits 123 m epergy conference in Washington where
24 better. And we can'l address that partienlar 24 Culifornia was offeritg 1o pay anywhere from frve
25  problem in settling these lawsuits. 25 1o nine oents a kilowstt honr for finm energy,
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1 firm bydro energy. They didn't want our nuglear. 1 development sbove a recreational use? Do you have
2 They wanted hydro, ' 2 outlined any priorilies aJong that line?
3 So this is a resource thal iy very 2 ME. NELSON: 1 haven't seen any. Tthink it
4 valuable. I's lke having a dismond frm, Amwd 4 would dopend «- that analysis as it's focused in
5  what are we going use it with, just throw it uway {5 the public interest eriteria is initially Yargely
6 or-- - € ecopnmit. S0 on your ezamples, my guess is, on an
? CHAIRMAN KRAMER: One of (he things you cand 7 economic basls, in other words, where you say an
8 do, if it's as valuable a Topourse as wo say it 8 acre foot of hydropower will develop "X" kilowatt
$ is, you can huild morc dzms end you can creals 9 hours, which is worth so much money in this
10 mare hydro sncegy. | don't think wo necessarily 10 particular tine period, thal any non-consumptive
11 want to do that cither, } 11 use would result in o betler economic analysis
12 MS. HAYES: Woll, you hive lo protect other , 12 than a consumplive use,
13 resowees. 1'm not advocating — 113 $o obviously » fish farro would impinge
14 CHALRMAN KRAMER: Thal's why you can't talk i 14 Jess on hydro development than would a standard
15 and say hydro is the only sz for thul, : 1% dirt farm. And recreation use wouldn't he ~ if
18 MR. NELSON: But | think, Mr. Chairman, one {16 . you'rc looking ul a reservoir, for example, you
17 conment that i snadromous fish requite more water 17 get some evsporation, but it's nat conrumptive n
1B for prolection, then Lhat intecsst s golng o 18 the usnal sense,
19 huve 1o be separately developed. You can't expect 19 50 on your question, I would say if you
20 (he resolution of a dispuie aver hydropower rights 20  hud w priofity economically, it would be that
21 10 try 10 resolve a sepaiate controversy over fish $21  youte going to have to find non-consumptive uses
22 needs. 22 have less of an economic detriment to hydropowet,
23 And if the anadromous fish requive more 23 So they would he preforred that way.
24  water, the interests that are supporting that mro 24 UNKNOWN SPEAKER: Well, if 1 could contitiye
25 poing to have to come forward and make sure that 25 10 question & little bit, docsn't the conslilution
Page 42 Page 44
1 thm interast is addressed. i 1 ofthe statc of [duho give waler trditionally
2 Seeond, onc of the reasons for ' 2 some sort of & priocty for residential,
3 including the public mtcrest eriteria und one ol {3 jndividual consumption, ane then down for
4 the reasans that that's so imporfant, we think, e 4 communities, and then | halieve apriculture in our
5 this whole puckuge is thsl, 98 you say. hydro L3 gt
6 energy on & chesp basiy is impoeriant. In theory, ) & Arc lhose things going o be negated by
7 i this program is properly administared, that P 7 it
B {mpurtance will be recognized and wlll jelf g 8 ME. NELSON: Nao. Those things arc
9 become a deterrant ta the development which will { 5 constitutional prefercnecs, and all that meansy is
10 impinge on hydro generation. 10 thet & more-preforred usc van condemnn and acyuine
11 Ho that's reason for doing this, is to 11 a lesspreferred use, So it you nocded waler for
12 mske sure that those kinds of conceins are 112 avity, you covld condernn water off n furm, tor
13 addressed in the process, which we don't have now f 13 example, bul you have o pay for st [t mn n
14  and no place to really addrous it 114  protty, It's a prefirenes
15 CHAIRMAN KRAMER: [Frunt row, 115 MR, KOLIL; Part ol this agreement is that
16 UNKNOWN SPEAKER: Genllemen, presume wej 16 you still have "fimt in Lime, Test |a right "
17 have 600 ofs thal, in elfect, more or less, is the 117 In othor wordy, tha hest development that's tirst
18  old Wlaho waler rights that we are going to sell {18 in Lime goes foeward, So, for cxample, all the
1% o whatever is the mpst economically feasible 119 undevelnped permits that are out there that come
20 development program that is hrought forward 10 a [ 20 buek through the public imerest criteria, they
21 Board. 121 will still have their priority date of when thoy
2z Naow, the question | have, is thete a P22 filed back in 1977, ‘7%, and whenever, But that
23 priority list as to what you would conrider onc { @3 firstin time is still @ part of the system,
24 above the other? Would you consider possibly & P24 LINKNOWN SPEAKER; Whaut would you say, then,
2%  figh farm abave an agricultural favm, 2 communily i 5 that those peaple that are remendously voneemexd
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1 about their power goneration, because they're ! 1 sipn-off by the company as the those folks, we did
2 elderly and on fixed incomes und they represent ¢ 2 that,
3 consumer groups, should algn consider thatthe | 3 Now, as we have Lalked before, you have
4 price of food would atfect them also. And as far T4 o haster to el them that this 3 nol @ rose
5 as ugriculturg] is concermned, there are few people S garden either. And if they have a problem with
&  thot ave going to develop a fann that doesn'thave | & their neighbors or some other part of the system,
7 aneconomnic refurn on investment. So Ithink sernel 7 they're still going to have thage problemns, But
B of the concerns there are overstated. 8 wx [ar as the power company's water rights,
3 CHAIRMAN ERAMER: Mr. Chapmen. 8 they'rs out of the case for good.
10 MR. CHAPMAN: Mr, Chairman, I've got three} 10 MR, CHAFMAN: ‘T'he last question | have is
11 questions: oue for Pat, one for Tom, and then one j 11 that the agreement refers to the full utilization
12 for the panel, whoever wants to answer it, {12 of existing storape shove Murphy. 1've asked the
13 Tat, i a eeting that you and the {13 guestion two or three times befare in different
14 attomey peneral and I bad sometime back, the ' 14 neetings ax to what is full wilization of the
15  attomey general's office was adawantly opposed 10§ 15 those reservoirs.
18 the language that is now 7B, They were supporting: 16 And ] wonder if any af you have a
17 the Tanguage that said "subordinated” but with 17 better anrwer than you did in the past or whether
18  opposed languape that referred to "water rights |18  you now can define what & fully utilized reservoir
19 shall be subject to subordination.” 19 is. There are lot of people who would like to
20 My guestion to you is, why the abmpt 20  know.
21 umnaround? 21 MR, NELSOMN: Well, T don't think the angwer
22 MR. KQLE; Well, every time you'rs in 22 s any different, Sher], because our concept is
23 negotigtions, you ond up having to give up on somej 23 still the same, As you know, the constraints on
24 pointt. And what we ended up sgreeing to was to, | 24 water vse in a federa] reservoir is pretty miuch a
25 in essence, have the water right placed in rust 25  question of federal law, at least initially. And
Page 4§ Page 4B
1 in the ownership of the state in exchange for 1 it's our iptuirive belief, at least it's intuitive
2 which we went with the concept of the %  onmy part, that there's some water uses built
3 subordinatable water right. 3  around excess storage, and that to the extent that
4 MR. CHAPMAN: 8o the attorney general's 4 within the boundaries of federal policy, the state
5 uffice feels that that is as protected as the | 5 can force fhe question to be asked, "is this
& carlicr lanpuage, the subordinnted language, since ! 6 really the way we want & use the water,” that
7 the water right is in trust. 77 those questions should be asked.
B ME. KOLE: Yualt, Asbest we ean, we think ‘ ] So my feeling is, what we have wnlten,
5  wo. You know, you never cun predict everything, 19 gndTthink by compatriots agree, is simply 4
10 50 years from now what a court witl do. But ax 10 gystem that asks the question. And once you run
11 best we cin see, we think we're protected. 11 up againat a federal polley or a state policy that
12 MR, CLIAPMAN: Thank you, LTem, the question ! 12 says, "This is the way it's poing to ba," then you
13 Thave for yoy, it's my understanding that 13 have fully utilized the water is: the reservoir.
14 Tdaho Power has asked under the 11-80 coniract 14 I have some real problemms with the way
15 that the existing water users be dismissed, If 15 the federal policy operates in conjunction with
16 something gpes awry and this agreement falls by 16  the water hank, where the eity of Pocatello sits
17 the wayside, what happens to those people? Are 17  there with 40,000 acre feet of stonupe in
1B  they ressucd? Are they still left out? What 18 Palisades Reservior, which ix largely unusable by
18 happeons? 1% unyhody. They conrent it on a short-lerm hayis
20 MR. WELSON: No. Ths 11-80 contract says 20  year-to-year and yet the basiz on which they
21 that once we dismiss, you know, the carth can 21 bought it indicates thal its going to be years
22 trembie and the halls of govemment come tumbling 1 22 and years and yoars before they need it [or
23 down snd they're still dismissed. And the 23 exchange on their groumdwater impeact. There
24 dizmixsal was with prejudice. Se to the extent 24  should be some system in place where that 40,000
25  thyt we eould build 2 system which is a total 125 acre feet gets pul to use.
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1 And that was what we infended 0 ; 1 would be i they gave away their rights,
2 enfores or 1o suggast was, let's ask the question, ) 2 If their fights were lost because they
3 And if we find out that it's an impossibility to {3 lost the awsuit, they could not be faulted by the
4 change the fedsral policies that restrict that i 4  PUC. and the PUC couldn’ take that out of the
5 use, then that watsr s fully utilized, and we'l ! 5  sharcholder's hide, and the sharsholders in wm
¢ g0 on about our business. But it seems that's i & goutdn't take it oul of management's hide for
7 prety good sense 1o have 50 mabndy ask the | 7 haviny acted wareaxonably.
8 question, ;B But since Lhis 15 1o 20 éxient 4
] MR. CHATMAN; Thank yon ! 9 conscnsusf iransecetion in seftling the tawsuit, it
10 MR. COSTELLO: Tion, could J just say s word ' 10 would oxpose the company to & claim that they had
11 on Sherl's first question? 11 arguably given something up. And the only way for
12 CHAIRMAN KRAMER: Ofay. First, be surc tni 12 18 to induce them to give someting up is Lo
13  swate your mame, Sher Chapman, tdaho Water : {13 pouute the possibility that they would be
14 Association, 114 penalivzed for that,
15 MR. COSTELLD: Sherl, you wrotc to me or fo 4 P15 Bul in my view, had the suit gone
16 the governor on hehalf your Board a few weeks ngo, | 116 lull-course, there i a very real poasibility that
17  and I've boen out on these cireuits and haven't 117 they would have ended ap, in essence, giving up or
18  hud a chanes 1o answer you. But on tha frst {18 havitig taken away from them much more than they
19 question, you asked whether becauge this was going {18  have in chis settiement.
20 1o becotne subordinated in the future, whether ft {20 So leoked at from that standpoint,
21 would take individunl subordination procesdings {21  thers isa't a loss to the ratepayer, becausc had
22 for each new user 1 have their right become 122 the state won the suit, a5 they very well might
23 senior to the hydropower right. 123 have done, we actuslly are arriving i this
24 Beeause of your concern we inserted * 24 gettlement at s position where more water is
25 tanguape, that the old langllage seid ™ subjeet to 25  devoted W hydropnwer and other n-3lream uses
Page 50 Faga 52
1 subordination.” The language fow reads "shallbe | 1 than would have been the cuse had it run its full
2 gubordinated to subsequent uses upon approval of | 2 counse.
A sych uscs.” So that it is automatie, that as soon 3 ME. FOTHERGILL: Just a follow up just o
4 uxthey elear the water department, subordination § 4 make ure. Does not this agrecment say that the
5 attachey wutomatically. Thoere isn'i any xcparste 5 Public Utiliuse Commission will not be enabled to
& proceeding that they have (o go trough. & consider the rates from consumers asking for
7 MR, CITAPMAN: Thank you, 7 compehsation for the loss of the hydropower
8 CITAIRMAN KRAMER: Talk louder, though i 8 system?
] MR. FOTIIERGILL: Al Fothergill. Mr. Nelsod 9 MR, COSTEILO: As aresult of this
10  has said that we dan't kiow how much (his is peing} 10 =eitlement.
11 o cost, and maybe nothing. But as T read this, 11 MR. FOTHERGILL: Yex. Yeah, that's what [
12  andmaybe you ¢an tell me, Mr. Custello, a5 | read (12 wanted to know. ‘thank you.
13  this, tht governor and Idaho Power have signed a § P13 MR. MILES: [ had another question. 1
14 pices of paper saying that the publie arilitics - £14  suppose this is for Mr. Sherman. [irst, what is
15 they're asking for legislation, really, that The ’ 15  going lo be 1he determination of the groundwater
16 pubtic Utility Commissiom nat consider ;16 case history, because as we know, the Suake River
17 compensation for consumers for lost capacity in .17 hastwo sources. It has Jackson Lake, which is
18  the hydropower system, effcctively acknowledging : 18 completely dried up at Milner, Wehave the
19 it's goinp fo cost the consumer something. 19 underground sowrce that comes from Wyoming ta
20 1§ that an accurate reading of this? 20  Oxford and comes out nearly four or five miles
21 MR. COSTELLD: No. I wouldn't say it's 21 upsweam -~ or downstream from Milner and
22  exactly accurate, Al. The reason — well, let me . 22 eventually at Feldman Bprings. The Suprume Courl
23 hackup asecond, If you look at this from the 23  has ruled that groundwater comes under interswie
24 pointof view of the power company, a8 the only ;24 commerce. S0 how docs this agreement propose o
25 way they could lose out in this whole transaction 25 settle that knotty quustion?
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1 CHAIRMAN KRAMER: MWr, Sherman. i 1 subjeet to demands from downstresm states. Bul
2 MR. SHERMAN: The lawyers sre laughing ot | 2 that water that you say is -
3 me, knowing that all the groundwater geologists ¢ 3 MR, MILES: ‘That's only 4500 ofs.
- & don't deal with fmterstale oummerce. One Lhing it 4 MR. NELSON: My, Chairman?
5 doos, Mr. Miles, is the state through s i 5 CHAIRMAN KRAMER: Yesh, {om,
6 agreoment basically i saying thut there's o large : & MR NELSON: Letme have a ahot m this.
7 chunk of watcr in that river that i already {7 Harvld, if] ould seerch your apples from your
B approprigted. (Lis therefore not subject o i 8 oranges [or u moinute, the case you're talking
% uppropriation or use by other enitics. Thik is { §  nboutinvolved a staic's attompt 1o control the
10 one way that the Snake system is protected. And 110  appropriation of groundwater in ils state for use
11 if the agreement goes through, the other rivers of ! 11 in anather state. And the Supreme Court said,
12  the stale are protected Fom the diversion of the :12  "Hcy, state, your particular system {8 no good.”
13 water to Califomnia. P13 Now, Idaho has a simvilar sysiemn which
14 Because we arc suytng we are making the 14 s nol mvolved in what we're doing here, because
15  beneficial use of that water in the stale now if {15  we'te not exporling groundwater. The Snake River
16  you can't take it out of the siste. That's the 16  intereepts the groundwater, it becomes surface
17  incndsle commerces aspect of it 117  waier, and so far as [ know, there's no thought
18 The question of the Snake going i18  that somebody dowa in Dregon is contemplating
19 up-river, s I sald earlies, Weé need the money to {19 gppropriatag groundwmer in Tdaho for wse in
20  do the hydrologic studies. 4500 is what we have {20 Qregon. If they want to do that, thats =
21 reached in 1981 ot Murphy. The model says we ! 21 separate problem, but that has nothing to da with
22  would have reached it several times in the past. | 22 wlhat we're trying to do with thix sgrecment.
23 If we're going to allow continued consumptive nsest 23 MR, MTL.ES: Now, Mr. Chairman,
24  on the aguifer, we need 1 be able to predict what 124 Mr. Nelson, if you Took at the waler rights filed
25 the effect s, 25 on the Oregon slope, it takes watet from the
Page 54 Fage be
1 And | think the Airst constraint i the 1 Spuke River. And in a low water year, it looks 1o
2 600 cfk that's identificd. The second constraint 2 1me like that you would heve a conflict between
3 s, the ceonomics of new sgricullural development § 3 those irrigators on the Oregon slope for some of
4  cerluinly. And many of out small businesses and 4 this water in the Snake River.
5 indugtrial people are not expanding right now. 8o | 3 MR, NFI.S0ON: Woll, that may be. It's below
6 | think if we can get the money for the studies, 6  Swan Falls and nat really involved hore. As Frunk
T we've got maybe just enough time to —~ 7 said, there's realty a couple of ways you can do
8 MR. MILES: Mr, Chairan, Mr. Sherman, cani 8 that. You can handle it with » compact with
9  ¢he stote of Tdgho fully appropriate undergrnund 9  Oregon whereby you would try to limit the Qregan
10 water that - in a navigable river, what ghout the 10 approgpriation. You could do it with an intesstate
11 claims that Oregon and Washington might havoon | 11 strewm case tn the U8, Supreme Court, which would
12 this water? 12 probably get done sbout the year 2056,
13 MR. SHERMAN: "Their claim would have 1o gg 13 But in any avent, it has nothing to do
14 theough either -- will have (0 go through a river 14 with Swan Falls, Those peopls can’t hurt a water
15 compael, And we are in a position of saying, 15  right at Swan Faliswith anything they do in
16  we're not satislying a hydropower right in our own | 16 Opegon.
17  gale al the moment. 17 CHATRMAN KRAMER: Be sure (o state your
18 Atre we wasting any water, then? 18 name, Harold Miles. Mr. Ford,
19 No. Our water in that river is 13 MR, FORD: On page 4 of the agreement,
20 appropriated. Entering into a negotiation as we 120 there's just some language that Lwatved 1o make
21 did with Wyoming or as we did with Wyoming and} 21 sure ! understond. Number ( wnd 1Y there on page
22 Utzh on the Bear there, our position is, that *22  4; The company's rights in pargraph 74 and 75
23  waer is appropriated. Some of it is appropriated 23 arc alvo subordinate, and then subordinate is two
24  as aupinimum stream flow, That water wouldbe 24 different things in C and D,
25 allowed to pass o Oregon state, That wateris 25 Docs that Janguage refer to the
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1 unsubordinmed right? i 1 risk of, for whatever rosson, that #t would, we
.2 MR.KOLE; Yeah, it does. What that ;2  have to have thosc.
3 lanpuage is there for is that if we made a real- (3 MR. NELSON: | think, Pul, 160, was, there's
4 bad mistake and we Stally miscalculatad so that 4 akickerin ) that dossn't lcup out at you, that
5 existing nses wook the river below 39, those user 5 some of these peoplte have really got « Hobson's
6  would still have a subordinated — or the 8 choice 1o make, if you have a clearly illegal
7 company's water fight would 2tiil be subordinated 1 7 water user,
8  agto existing uses in place today. Okay? 8 [ mean, & quy who hax just gone out dnd
g We dop't think we made that kind of § punched a hole in the ground and started to uss
10 istake, but we wanted to make it crystal clear 10 water, he has no watcr right al all againat
11  that as best we could, people who are currently {11  anybody today. So he comes innext April and
12 using water will be protecied by (his agrement. 12 files. Hehus an Apnl 85 priarity. [Te'a got
13 MR. FORD: Tatking sbout in the slute, :13  maybe o 1979 use vxperience, he's ot to come back
14 you's tafking in terms of the existing hydrologic {24 under public interest. And he might find thay he
15 dala. P15 rnesn't have cither a water right or a petmit or
16 MR, KOLE: Yeah, if sur computet moedel is 16 any chance of getting one, depending on the
17  wrong. Existing people will be protected. 117 spewilics of his particulat use,
18 MR. NELSON: Trom the power company, | 12 Some of those people are going to be
18 MR. KOLE: From the powet cothpany, Now, {19 hard pul 1o decide whether or not 1o fils by the
20 that dossn't mean that those uses could not be 20 deadline. I can hacdly woit,
21  precluded, for example, by a preexisting rainimum § 21 CIIATRMAN KRAMER: Chuck.
22  stream flow. Okay? 22 MR, JONES: I'm Charles Jones. I reprosent
23 MR, FORD: Okay, On D, conld Ken or 23  District 11 of the water Users Assoeistion, and my
24 spmebady tell me, have you pot any cstimate of thef 24 gquestion is o Ken.
25 smount of water that's being beneficially used om | 25 Tlnder this agrecment, the adjudication
Page 58| rrge 60
1 which there is no application or any filimg that 1 portion of it, ate you planning on re-adjudicating
2 we're talking about? 2 all the adjudicated rivers?
3 MR, KRAMER: Mr. Dunn, do you know that? i 3 MR. DUNN: Yes. We wonld —
4 MR. DUNN;: 1hat's one of the reasons for the | 4 MR. JONES; Why?
5 adjpdication. We don't know how mmch wateris | 5 MR. DINN: Pardon?
& being used without benefit of a permit, Weknow | 6 MR, JONES: Why, is my next question.
7 there's some because of the old constitutinnal 7 ME. DUNN: Well, ather than it the Snake
8  method, you know, prior W the enactment of 8 Bagin, other than the Payette and the Lembi,
2 stalules that say normally to establish a dight is 9  virually every ather decree that wis entered into
1D by permit, 2}l you've got lo do is usc the water 110 either hasa defect in terms of describing the
11 and you had 8 right. There is some of that - 111 water right or the nses have changed so
iz UNKNOWN SPEAKER: Have you got all 12 dramaticaily that they don't vecognize reality in
13 adjustment, Ken, as (o whether C and D are going 13 terms of what that right s,
14 (o come into play and the likelihood af that? L4 Whatever the wsey are, wherever you
15 MR. DUNN: No. We're confident it won't. |15  find the uscs are, that would be the water right
16 Andwe.-1don't know how much water is not 116  there. And 1know thers's some concem in saying,
17 covered by permit, What T do know is that the 17 well, goo whiz, Il they come in and look at a
18  water that's being used is not violating it. 118 stroum that's adjudicated, they'll take away some
19 That's what we're trying to say is, uses (hat are 119 of our dghts. Well, if a user hasn't been using,
20 presently there we ought to recognize, and thatds  : 20 the water, he didn't have one anyway.
21 gne of the things that the power conpany has beon | 21 MR. JONES: Are you saying, then, if you
22 gaying since Swan Falls began, is (hat there needs {22 re-edjudicate, any legitimate user isn't going to
23 1o be sume way to profect existing uses, 123 lose bis right?
24 We're confident that C and O would 24 MR. DUNN: That's correct.
25 pover come inte play, but rather thun ke the | 25 MR. JONES: Ifhe's using the wafer, he's
' 15 (Pages 57 to 60}
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1 going to keep it 1 lanpuage, is it going (o cover all rivers?
2 MR. DUNN: That's correct. And in addition, 2 MR, COSTELLO: Well, it would = yeah,
3 some illegitimale users may gel @ right beesuse 3 Pruspective suberdinution, right. Yesh,
4 they heve been psing it for a loug ime. And you £ {Simulitancous responses,)
8 ogn find that they've got @ rghn that they jus! 5 LINKNOWN SPEAKER; New water; nol ald waloer,
6 mnever bothersd Lo get 1 peril for, esrlier users, g MR, COSTELLO: Righl. Exeept thal it would
7 You finally te down &ll those rights thal we just 7 cover old water o the extent thal if there are
8 don't know about. 8 ut-subordinated rights outl thees, as thers do
8 MR, JONES: Why nre you excluding Ust Lemhi | & appear [0 be, they would also be invited w oot
10 and the Payetie? " 116 into (his sume kind of amangement wherehy m
i1 MR, DUNN: Because we've recently done a 11 wechange for us recogniving an un-subordinated
12 penersl pdjudication of those. The Paycus is in 12 right t¢ be level of & minimum stream Row, they
13 the final throws that we've been working on fura 113 would agres ki place their riphts ahove that in
14 number of yoars, and the Lemhi was complered about; 14 trust with he state 16 be subordinated over time.
15 two years ago finally, We started that inabout 15 UNKNOWN SPEAKER: Ta follow up on that,
16 37 116 then, say nwater distrier has high ground, that
17 MR, JONES: Are those the only 1wo? 147 they could re-lasue some of this unused water or
ig MR, DUNN: Those are the anty two general i 18  suinething when you re-adjudicate. Will they have
19 adjudications that we've done in my - 119 first preference in putting it back in their own
20 MR JONES: Have you ever done any 120 disrict?
21 adjudication on the Snake River] iz UNKNOWN SPEAKER: No.
22 MR DUNN: Noton the Snake River, {22 UNKNOWN SPEAKER: No.
23 notas a genersl adjudication. Therds boensome 123 MR KOLE: No prefurence.
24 shipuluted summary supplemental decrees tvsued on | 24 UNKNOWN SPEAKLR: No.
25  guisting derrees, but the whole thing has never 23 MR. DUNN: But let's sssume thet s of -~ we
Page 62 Paga 64
1 been dope. I 1  start the adjudication tnday, next your, whenever,
2 MR, JONLS: Wilt they be redone? i 2 atthe time we're defining those rights, in the
3 MR, DUNN: Yes. A of the water tights on i 3 inlervening time, the distiels have gone back and
4 the Snake River will he done and its tributaries, 4 placed some water into Lhe irrdgation to profect
5 ‘Whether they're decreed, licensed, or permit or i 5 those vights, Decause the irrigation district,
&  whatever it is, the court will finally say, this i 8 and the irrigation district is pretry unique, it
T s the water right. And that's what we don't have © 7 hagaright 10 irrigate anything within its
B rightnow. : 8  boundaries. Not justa specifie viver,
g (oing fnto the upper Snake, the Rexburg {9 MR. STRIGGER: Jack Strigger, Southwest
10 dcoree, for people who live up there, yau kuow, {10 Tdaho Dovelopment Awociation, Sage Brush
11 s a-il's wmost s holy document. But whon i1l Rebellion, and 1 guess 2 couple others.
12 you jook at thet thing, it doesn't define the 12 My question is, well, 1 guess tuoe
13 water dehts. Tt says that somebody has got the 13 parts here and theo I be still. 1 don't see
14 right to 50 cfs, but it doesn't describe where 1o, 14 where you have mally uddressed, and I hope that
15 Tt doesn’t describe the periad or point of 15  somstime you will, upstrearn storage which would be
16  diversion. 16 beneficial 1o everyone, And T presume in your
17 Tn effect, it has a dcfect in it. And 17  appropriations maybe something will he said about
18 those things need to be clarified for the le  ithat '
19 protection of that water wser against some fhture 1% And then the groundwater rights have
20  penple who might say that they don't have a watcr 28 always been a stickler hecause - and the water
21 rght. 21 that s heen asked for on the wells, there are -«
22 UNKMNOWN SPEAKER: I have ope mare questions, 22 many times thers are very legitimate arguments as
23 Mr. Chairman. 1 guess ! don't know who it gocste 23 to whether it lias anything to da with what
24 .- Pat, 1 guess, one of the Pats. 24 actuslly gets into the Snpke Riverin a perched
25 Under the subordination deal, the 25  water table, and so forth. And just arbitraniy
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1 o draw g line on & map, you oan apply fora well 1 Snmke River Besin procedurcs.
2 bercand you ean't apply Jor a well thees, there's  * 2 In practice, it's really hard o find 2
3 tremendous political football, 2 perched waler table thar's rot tributary. I you
4 The other thing — when this Is put & get the bathtob full, the water is going to run
5 inwo praclice, are we going to have three layers 5 oulofit. And if you make the water out, the
6  of stale agenvies 1o go through: the water board, &  waler that would otherwise run out of it stays in
7 the PUC, und a committee headed by the governor? {7 it S0 & tue perched weter table thal's nol
8 (rure we goiny 1o go through the same general 8 iribulaty is pretty mre, but you eould postulale
§  procedures thal we do now? i B that they're there, and w the extent they are,
10 CHAIRMAN KRAMUK: Let's take thatoncatz 10 they would be found not tributary.
11 time ( 11 CHAIRMAN KRAMER: Ht's time to break.
12 MR, KOLE: I'll do the last one, You £0 {12 1id you have a quastion?
13  through the department, xd thers won't be any 13 MR_FORLY: 1 want to ask a question about
14 gonmmilies thoough which you have o goto. And 1314 the propased criteria, fhe public intcrest
15 il's our bope that what we have here will cut hack 15 crileria,
16 onred tape. 116 Mr. Nelran said that we ean't expect
17 MR, STRIGGER: Very good. : 17 reeotution of a hydm-rights controversy (0 seltle
18 MR, NELSON: T will say that you may see 18  issues relating to the anadromous Tish
18 some new fagces at the depurtment. I think now you ;18 atrangement. T understand that puint of view, but
20 have reLoption for the in-stroam flow interests 20 {t's also true that, in fact, the scltloment dots
21  and come in and question the coonontics or 1he 121 impact all water uscrs on the Snake Hiver.
22 public interest. You may sco the PUC there on the  § 22 seftling the canflict around patticular uses, has
23 question of what is the lest cnergy. So you may 23 animpact on all uses.
24 sog samc now facos when you gel thers, butLagree | 24 WMR. NELSON: Oh, sure. Yeah. That's why T
25 with Put, hopefully you'lt anly go one place just i2E  say that the mm»mum Tlow con't address anadmmnm
vage 66 | Paga 68
1 like you do now. i 1 [fizh concerns separately. But [ think your point
2 MR, COSTELLO: And on the up-stream °£0mgc¢‘ 2 on the public interest eriterin is well-taken,
3 1guess it'S in here by omission, because by ! 3 because the state presented bills to the
4  mainfaininag the zero flow at Milner, it still 4 legistatare last yeur that had fish and wildlife
5 provides for any flture up-steam storage prajects 1 5 cONGEENS, for example, in those same oriteria.
6 thati become feasible above Milner, i 6 11ost the battle to melude them this
7 MR, KOLE: The idea there is that £ 7 time, the theory boing that it's already in the
8 eventually, if you lonk at the federal 8 local interusl criteria, which we lett in the
% government's involvement in up-stream sumge g statute, Sothere was some feeling it was
10 projects, it's hesoming lows and lews likely that 110 duplication, and that was one of the issues. The
11 ymi're going fo sec any fedewl involvement of atty 111 tradwoffs was that 1 didn't get tish and wildlife
12 gignificant nature, 12 o there bevause the theary was it's alrsady
13 50 what we're Inying to due here s 10 113 there,
14 ereate some incentive for the state and private ; 14 MR. FORD: Well, let me ask the othes
15 purli¢s Lo begin that up-stream storage 115  partics. Did you consider, then, puiting fish and
186  enhancement, 116  wildlife, other in-streum uses, s u parl of the
17 MR. NELSON: On the other question you 117 criteria, and if you did, why did you decide not
18 asked, Jack, T guess that's a question of what's « 118 to?
19 tributary. And it's obvious that in arder to . 19 MR, COSTEYL.O: Well, it's exactly ns Tom
20 challenge somebarly's use, you have to show that {20 said because curtuntly the envitonmental and
21 he's tribwtary 1o your use and that he has the {21 conservation commmunity views the local public
22 potential for adverscly affecting your use. : 22  inferest prong of the determination as being their
23 So if you have a true perched water :'L 23 opening to assort these — the wildlite values.
24 table, then you can say, F'm pot mibutary. And {24 if we had put them expressly in our
25  in theary you could exclude yourstl{ (tom (hy i 25  criteria, we would llave had to repeal the local
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. 1 publicinterest. And we thoupht thet we wouldbe! 1 which group appliss and which one supersedes and
2 buying curselves g whole lol more or creating a 2  how do they interrelate.
3 whole lot more suspicion if we repealed the local | 3 MR, KOLE: Weil, you know, you never know
4 public interest and said, "This 1 replacing 4 until the Supreme Coust actually rules on it But
5 that” Instead we said, "This is supplemental b | 5 what you've got is a two-tier anafysis right now.
6 rthat" ! 6 You've got all the criteria that currently existy
7 So you still have the loca) public 7  under law, and then over and above that you've got
8  interest, which includes the wildlife, and 8  the new public interest oriteria that will apply
8 overlaying on that, the new criteria that 8 in certain siletions ke in the Srake River.
10 addresses streamy that have hydropower facilities 110 Ckay? &o you've got all the protection
11 gt ihe bouom of it. 11 that you cutrenthy beve under law, und then you've
iz MR, FORD: But dovsn't the local public 12 got thess new eriferia thut a development will
13 interest ise include all other local public 13 have to meel before it goes forward.,
14 inerests: agricullure, hydropower, all the 14 MS. BRAY: I have questions about your
15 others that indeed you mentioned in the 115  nounelity in terms of all the sams interests that
16 (inaudible). Maybe Kenneeds to hefpmehere,  § 16 arc mentioned in the local criteria tigh! now are
17  And it seerns to me this stacks the deek a bit, 117 mentioned except for fish and game. I'm not sur¢ ~
18 You've got now a number ol eriteria 18 [see the nentrality there, ‘Why was one excloded
19 already in place, and then you add these eritcriy {19 and not two or three excloded, or why notall: - -
20 o them. And the diregior makes a decision gn 20  included, both places, so you have the same
21 watet rights based an the existing ones plus these {21 considerations at both levels?
22 pew ones. 22 MR, KQLE: Well, it's just the way you read
23 MR, KOLE: Well, Pat, I think you're petting 23 it [ read it a5 being neutral, and thal’s how we
24  precisely to the point where we sat down and we | 24 infended it.

[
in

frankly negotiated back and forth, Some points | 25

MR, NELSON: 1 think, | might say, Scnator,

PFage 70 Faga 72
. 1 went onc dircetion. Some points went the other 1 that in terme of 3 statules thal's <asy 1o pse and
2 dircotion, 2 a0 on, it would have been my preference 1o gbandon
-3 1 think if you look ai the package an a 7 2 local public inlerest in the context it which ity
4 whole, it's o noutral packape. Tt doesn't favor ' 4 used and set out in that session Lhe itema you
5  one sel or another el IU's 2 noutrel package. ! 5 want the director 1o consider. Because I frankly
& Now, if you read it so you believe its slacking 6 don't know anything that {s or isn't avtomatically
7 the deck, then sa be it Butthe way we iniended 7 included in the local public interest. T think
8 it is, it's neutral. B it's 1 treacherous slandard to Jeyve there, if
9 And if development can justily Htself, 2 it intended to protect important intcrests.
10  n poes forward, If it can't jusiify itsell it 10 That would be my preterence.
11 doesn't, And you consider all the factors, but no 11 Bui the way qur compromise came out was
12  one factor should be entitled 1o any higher 12 (o avoid building ourselves a large constituency,
13 priority than ahy other tactor. And that's why we 113 and we would seea plan against Lheir interesl Lo
14  specificelly wratc that in there. 114 clminale local public interest. What we did was
15 MR, COSTELLO: And { would also say forthel 15 take » marginally unworkable stenute now and make
16  wovernur's part, il the fivh und wildlife 16 it maybe more so, Bul we just thought --
11 interests aren'l being - aren't sdequatcly 117 {(Break in recording.}
18  protecied vnder the current local public interest  § 18 MR, DUNN: -- For example, on 2 stream i
1% analysis, I'm sure he would nol be opposed to 19 the Flaperman Valley, there was some strong
20 including that @ the new public inlerest analysis 20 protests registered by peopls who were opposed to
21 thal we've proposed here. 21 o uew fish hatchery there hecause of the
22 UNKNOWN SPHAKLER: Scnator? {22 environment of that streap, And it went so far as
23 MS. BRAY:! Gail Bray, Boise, lor i 23 tq opposing the hatchery because it wasn't the
24 Notus can you tell me the intermeshing of the i 2& properuse of the land, Not just the warer, the
25 local snd the state public intermit there, when {25 land

18 {Pages 6% to 72}

Tucker and Associates, Boisc, Idaho, (208) 345-3704
wwwr.etneker.net




|
d
i
|
|
l
R
1
'
d
[
:
I
i
|
!
1
¢
|

Idaho Water Resources Bogrd 11/171984
Page 73} Pags 75
1 L thought und my predecessor thoupht 1 Thuse peiple will be up here. From now
2 that that wae carrying public nterest too far 2 on, you cus walk on up and talk ra them, We will
3 from my perspective -~ from the director's 2 bebuwk Inugry or Fabroary for public input from
. 4 perspeetive. And that wenl to court, and the 4 you, Unti) then, we appreciatc your time and your
5 gourl said fo, it isn't, you have to consider 5 emergy and your effotts to come here,
6 everything, You have to look at the use of the 6 LINKNOWN SPEAKER: Can [ ask one question of
7 land and how does that conform with other uses. ;7 (he: buowrd?
8 Sothe courts have szid that's very broad., and 8 CHATRMAN: The board? Okay.
9 that's the way we've been using it. 8 UNKNOWN SPEAKER: Dogs the board inlend 10
10 MS. BRAY: T have just one last question, 10 ke nposilion on this going into the logislsture
11 gnd | promise il will be the last. fyouvelett 11 orun speilic pans af it? Or ace you guys
12 in plase the local public infrastructure for wse § 12 waiting umll your hearlngs -
13 of loeal public interest and you have given to the ¢ 13 CHAIRMAN KRAMER: We will wait until we conne
14 director and the board the iate public interesl ; 14 Dhack out and have public hearings and have input
15 criterion, it seems to we you have excluded one af‘ 15 from the public. We have hud nothing — we're oo
16 those interests to be considered at the state 4 16 different than you are sitting up fo the lable
17  level in dstermining your water ight. AndI'm  } 17 cight now.
1B sull curious as to how, iFil was being valugble is
19  at the local level, how it's not being equally as 119 (End of resordling.}
20 valuablc at the wtate level. I 20
21 MR, KOLE: Treally don't read i that way, 121
22 You know, if you look at the Snake River asa 22
23 whale, you know, the local public interest has 23
24  been defined very broadly. [ justdom't — 24
25 MS, BRAY: 1know you don't. Can | hear 25
Page 74 Page 76
1 frosn him? 1 RFPORTER' S CLERTIFICATE
2 MR, KOLE; Surs P2
3 CIIAIRMAN KRAMER: Mmr. Director. i3
4 MR DURN: ‘The local public interest is not 14 1, Disnne L. Crotnwell, Court Reporter, a
& the pultlic interest of @ hundred feet along the i 5 Noury Fublic, do hereby cetify:
& streamn. If thal stream goes sameplace, that's the 1 @ That L am the reparter who Lamscribod
7 Ineal poblic interost. Really, if it's a gueslion {7 e proc.eadiugs had in the above-cntitled action
B  of hnpact on Snake River, | think the local public 8 in machine shorthand and thereafer the same was
5 imterest {5 the offects on the Snake River. It 9 neduccf*l _illtn typewriting under my direct
10 nat somathing that's very, very nurowly defined. 10 supervision; and ) ) )
11 CHAIRMAN KRAMER: Senulor? 11 “fhat the foregoing transcript contains u
12 MR, RINGERT: [Hill Ringert, Boise, 12 full, true, and ateurate record of the pl‘oce'ed!'ngﬁ
iy : i 13 had in the above and [oregolng cause, which was
13 Senglos, | think you have Ly understand .
14 the detinition of local publle intevest. 14 heaed ot Raisc, [daho. -
15 MS. BRAY: I trying. iz . II:JI W;TT;'I;.E;;(};’HERBOF, I have hercunto set
16 MR. RINGERT: Well, 5t says thepeople in 17 my hand July £, '
17 the avca that would be affectod by the use, you 18
1B know, and if that's the whole state, then the 19
19  wholc siate is the local public interest. Thul's 20
20 the way Lrad it ' Digmme E. Cromwel(, Court Reporter
21 MR. DUNN: Yeuh. That's right. P21 CSR No. 21
22 CHAIRMAN KRAMER: Ludies uml Gentlemen, iva § 22
23 10 o'clovk. We've been at it two und a bl i28
24  howrs. We've cut it off at 10 v'clock ul every {24
25  other tane, 25
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I, Dianne E:_Cromwell, Court Reporter, a
Notary Public, do hereby cortify:

That I am the reporter who transcribed
the proceedings had in the above-entitled action
in machine shorthand and thereafter the same was
reduced into typewriting under my directl
supervision; and

That the foregoing transcript contains a
full, true, and accurate record of the proceedings
had in the above and foregoing cause, which was
heard at Boise, Idaho.

IN WITNESS WHEREOF, I have hereunto set

my hand July 25, 2007.

e Uipmunt)

Dtannce E. Cromwell, Court Reporter
CSR No. 21




