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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Subcase Nos. 22-11639
In Re SRBA
OBJECTORS’ RESPONSE TO
Case No. 39576 NOTICE OF APPEAL

As the world turns. There is no end, it seems, to the saga that is Mike Reid’s effort
to improve his water rights from Paradise Springs through the SRBA. After going to trial
on Mr. Reid’s water rights in 2009, entering into a settlement agreement in 2010, and yet
still having to defend five—yes, five'—subsequent motions filed by Mr. Reid attempting
to undo the settlement (to his benefit, of course), the Objectors (Cedron Irrigation, LLC,
Teton Rainbow Ranches, Inc., Trees, Inc., and Al Shiver) are now required to respond to
his Notice of Appeal (“Appeal”) filed March 23, 2012. As with other of Mr. Reid’s plead-
ings, the Appeal has no legal basis, and is an abuse of the SRBA process and of the Ob-
jectors. For the reasons that follow, the Appeal must be denied, and the Objectors should

be awarded their attorney fees under Rule 11 of the Idaho Rules of Civil Procedure.

BACKGROUND

' Motion to Set Aside Verdict, Subcase 22-13212 (May 4, 2011); Motion to File Amended Claim, Subcase
22-13853 (October 24, 2011); Motion to File Late Objection, Subcase 22-13211 (December 21, 2011);
Motion for Late Objection, Subcase 22-13853; Objection to Amended Director's Report, Subcase Nos. 22-
13853, 22-116369, 22-13509 and 22-13854.
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A review of the history of SRBA claim number 22-11639 is important. Mr. Reid
filed an amended claim for this water right in 2001, claiming a priority date of July 21,
1969, a diversion rate of 0.59 cfs, and a place of use of 35.6 acres. A copy of that claim is
attached hereto as Exhibit A. It was decreed with the elements as claimed on November
24,2008, a copy of which is attached as Exhibit B. In February of 2009, Mr. Reid filed a
Motion to Set Aside Partial Decree and Allow the Filing of a Late Objection along with a
Standard Form 1 Objection, copies of which are attached as Exhibit C, asserting that wa-
ter right 22-11639 should be disallowed. No response has been filed objecting to the re-
quest that it be disallowed.

A trial was held in September of 2009 on another water right claim of Mr. Reid’s
(22-13212) that covers the same place of use as 22-11639. The Objectors were parties to
that trial. Since they did not disagree with the partial decree entered for 22-11639 or the
motion to have it disallowed, it was not directly at issue at the trial. Nonetheless, the evi-
dence presented at trial is the same evidence that would be presented in a trial of water
right 22-11639. Importantly, the Court ruled that only 4.5 acres of Mr. Reid’s were irri-
gated prior to 1969. The trial resulted in water right 22-13212 being decreed with a 1904
priority date for 4.5 acres.

Since water right 22-13212 provides water for only 4.5 acres, Mr. Reid was no
longer interested in having water right 22-11639 disallowed, as it would be needed to ir-
rigate the rest of his property. Mr. Reid did not withdraw his motion to set aside the par-
tial decree, but the Objectors stipulated on the record at a hearing held December 7, 2011,
that they did not object to the elements contained in the partial decree entered in 2008.

Accordingly, the partial decree attached to the Special Master’s Report and Rec-
ommendation issued on March 15, 2012, is identical to the partial decree entered in 2008,
with one immaterial exception. The 2008 partial decree contains the following condition:

The rights listed below are limited to the irrigation of a combined total of
35.6 acres in a single irrigation season. Combined Right Nos.: 22-11639,
22-13212, 22-13503.

Water right 22-13503 was subsequently disallowed. Therefore, it was removed from the
partial decree attached to the recent Special Master's Report and Recommendation which

reads as follows:
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Right Nos. 22-11639 and 22-13212 are limited to the irrigation of a com-
bined total of 35.6 acres in a single irrigation season.

Besides removing the reference to 22-13503, the partial decree entered in 2008 and the

partial decree attached to the Special Master’s Report and Recommendation are identical.

ARGUMENT
I The Appeal fails to state a claim upon which relief can be granted.

Water right 22-11639 was partially decreed with the elements that were claimed.
Mr. Reid’s motion to set aside the partial decree was for the purpose of having it be disal-
lowed. No objections have been filed. Thus, the options available to this Court are to ei-
ther (a) deny the motion, in which case the partial decree entered in 2008 stands, or (b)
grant the motion, in which case water right 22-11629 is disallowed. The Appeal asks this
Court to do something else.

The Appeal argues that water right no. 22-11639 should be decreed with a priority
date of 6/1/1904. (Appeal at 1.) This Court is incapable of granting that request. The No-
tice of Claim filed by Mr. Reid for 22-11639 claims a priority date of July 21, 1969 (see
Exhibit A), the partial decree entered in 2008 states the same priority date (see Exhibit
B), and Mr. Reid has not filed an amended claim for an earlier priority date.

Mr. Reid could have properly filed a motion to alter or amend requesting that wa-
ter right 22-11639 be disallowed. In contrast, he does not have a legal basis to file a mo-
tion to alter or amend requesting an earlier priority date than he claimed.

IL. The Objectors should be awarded their attorney fees pursuant to Rule 11 of
the Idaho Rules of Civil Procedure.

Rule 11(a)(1) of the Idaho Rules of Civil Procedure protects against unnecessary
litigation by requiring every pleading, motion or other paper to be “well grounded in fact
and [] warranted by existing law or a good faith argument for the extension, modification,
or reversal of existing law.” Rule 11(a) requires the person filing any motion “to perform
a prefiling inquiry into both the facts and the law involved.” Koehn v. Riggins, 126 Idaho
1017, 1021 (1995). A showing of subjective bad faith is not necessary to justify the im-
position of sanctions under Rule 11(a)(1). Durrant v. Christensen, 117 ldaho 70, 74

(1990). Rather, the issue is simply whether the claim is warranted based on “the relevant
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facts and law that reasonably could have been acquired at the time the document was
submitted to the court.” Landvik, 130 Idaho at 61.

Mr. Reid’s election to represent himself pro se carries with it the obligation to
comply with Rule 11(a)(1): “Pro se litigants are held to the same standards and rules as
those represented by an attorney.” Golden Condor, Inc. v. Bell, 112 1daho 1086, 1089
(1987). His signature on the Appeal constitutes his certification that “after reasonable in-
quiry it is well-grounded in fact and is warranted by existing law or a good-faith exten-
sion, modification, or reversal of existing law.” LR.C.P. 11(a)(1).

For any filing that does not comply with Rule 11(a)(1), the court “shall impose
upon the person who signed it ... an appropriate sanction, which may include an order to
pay the other party or parties the amount of the reasonable expenses incurred because of
the filing of the pleading, motion, or other paper, including a reasonable attorney’s fee.”
L.R.C.P. 11(a)(1) (emphasis added.) The Court shall impose sanctions either “upon mo-
tion or upon its own initiative.” Id. The decision to award attorney fees under Rule
11(a)(1) is left to the discretion of the trial court, and is subject to reversal only if there
has been an abuse of discretion. Luce v. Marble, 142 Idaho 264, 274 (2005); Landvik, 130
Idaho at 61.

The Court should require Mr. Reid to pay the Objectors’ attorney fees in respond-
ing to his Appeal as well as to his Motion to Set Aside Verdict filed in 22-13212 on May
4, 2011, and Motion to File Amended Notice of Claim filed in subcase 22-13853 October
24,2011. Each is addressed as follows.

A. Appeal.

As explained above, Mr. Reid’s Appeal requests relief that this Court is not able
to provide. Had Mr. Reid taken the time to review his own pleadings in this subcase—his
subcase—as well as AO1, or spent money to obtain the advice of an attorney (as the Ob-
jectors have done), he would have realized that there is no legal basis to seek an earlier
priority date without having filed an amended claim. The Objectors question whether his
failure to do so was deliberate since Basin 22 is now closed to further SRBA Claims. In
any case, the Appeal has no reasonable basis in law, and has only added to the litigation

expense that Mr. Reid continues to wrongfully impose upon the Objectors.
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B. Motion to Set Aside Verdict.

Last spring Mr. Reid filed a Motion to Set Aside Verdict seeking a 1901 priority
date for water right 22-13212. Because this Court had already rejected the very same ar-
gument on numerous prior occasions, the Objectors filed a response brief asking that their
attorney fees be awarded “pursuant to Idaho Code §12-121 and/or Rule 11(a)(1) of the
Idaho Rules of Civil Procedure because the Motion has been brought unreasonably and
without a legal foundation.” Objectors’ Response to Motion to Set Aside Verdict, Subcase
22-13212 (June 3, 2011) at 1 (emphasis added). This Court entered an order that denied
the Objectors’ fee request under Idaho Code §12-121, but failed to address their request
under Rule 11(a)(1). Order Continuing Motion to Set Aside Partial Decree and Denying
Fees, Subcase 22-13212 (September 19, 2011) (the “Order™)

Rule 11(a)(1) is a separate basis for an award of attorney fees from Idaho Code §
12-121. It focuses on discreet pleadings as opposed to the case as a whole. The inquiry is
“whether a pleading, or motion or other signed document is sanctionable ....” Landvik ex

rel Landvik v. Herbert, 130 Idaho 54 (Ct. App. 1997) (emphasis added). As explained in

State of Alaska ex rel. Sweat v. Hansen, Rule 11(a)(1) “does not exist to duplicate Section
12-121,” but rather “serves a separate, cognizable purpose, focusing on discreet pleading
abuses or other types of litigative misconduct within the overall course of a lawsuit.” 116
Idaho 927, 929 (Ct. App. 1989).

The Court denied the Objectors’ request for attorney fees under Idaho Code § 12-
121 on the basis that it applies “only when a court finds that the case was brought, pur-
sued, or defended frivolously, unreasonably or without foundation,” and that in this case
“the priority issue was just one portion of the case, and just one part of the Motion to Al-
ter and Amend.” Order at 4 (emphasis added). However, the Court did rule that “the issue

on priority date to be without foundation since the issue was disposed of on summary

judgment, at trial, on a Motion to Alter or Amend and in the Partial Decree which was
not appealed.” Id. (emphasis added). Accordingly, the Court should have ordered Mr.
Reid to pay the Objectors’ attorney fees under Rule 11(a)(1).

The Objectors did not spend the money required to prepare and file a motion for
reconsideration because at the hearing on the Motion to Set Aside Verdict, Mr. Reid stated

on the record that he would pay the Objectors’ attorney fees, and he subsequently sent an
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email to the Objectors’ attorney, a copy of which is attached hereto as Exhibit D, con-
firming that he would in fact pay the fees. Based on that representation, the Objectors
sought to minimize their litigation expenses by not filing a petition for reconsideration.
But—surprise!-—once the deadline had passed to petition for reconsideration, Mr. Reid
reneged on his promise and refused to pay any of the Objectors fees.

C. Motion to Amend Claim.

On October 24, 2011, Mr. Reid filed a Motion to Amend Claim in subcase 22-
13853. However, he failed to file an amended claim form as required by AO1 Rule 4.
Moreover, Mr. Reid had no authority to file the amended claim since he is not the claim-
ant of water right 22-13853. This forced the Objectors to participate in a hearing on De-
cember 22, 2011, to oppose the frivolous motion. This again added to the substantial fi-
nancial burden Mr. Reid has imposed upon the Objectors. Because the motion had no le-
gal foundation, Rule 11(a)(1) instructs the Court to award the Objectors’ attorney fees or
otherwise sanction the inappropriate pleading.

CONCLUSION

For the foregoing reasons, the Objectors ask this Court to deny the Appeal and

pursuant to Rule 11(a)(1) to award their attorney fees incurred in responding to the Ap-

peal, the Motion to Set Aside Verdict, and the Motion to Amend Claim.

RESPECTFULLY SUBMITTED this 20" day of April, 2011.

RACINE OLSON NYE BUDGE
& BAILEY, CHARTERED

T 7%

Thomas J. Budge ))
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CERTIFICATE OF SERVICE

ot oS
[ CERTIFY that on this ot day of -~ 2011, the above Objector’s Re-

sponse to Motion to Set Aside Verdict was served in the following manner:

Deputy Clerk [b]/ U.S. Mail/Postage Prepaid
Snake River Basin Adjudication [] Facsimile

PO Box 2707, 253 Third Avenue N. [1 Overnight Mail

Twin Falls, Idaho 83303 [] Hand Delivery

IDWR Document Depository [q/U .S. Mail/Postage Prepaid
PO Box 83720 [] Facsimile
Boise, Idaho 83720-0098 [] Overnight Mail

[1 Hand Delivery
Michael L. Reid [Ms. Mail/Postage Prepaid
550 S 450 W [] Facsimile
Victor, ID 83455 [1 Overnight Mail

[1 Hand Delivery

—
/%77\ / /

THOMAS J. BGD%
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THIS CLAIM IS PREPARED AS A WORD-PROCESSING DOCUMENT ONLY
PENDING RECEIPT OF SIGNED AMENDED CLAIM.

ELECTRONIC DATABASE WILL NEED TO BE UPDATED WHEN SIGNED CLAIM
IS RECEIVED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

Ident. Number 22-11639
Date Received: 10/4/88
Receipt No: E002891

Received By:

AMENDED NOTICE OF CLAIM TO A WATER RIGHT AMENDED
ACQUIRED UNDER STATE LAW

1. Name of Claimant(s)
MICHAEL L REID
450 W 550 S
VICTOR, ID 83455
2. Date of Priority: 07/21/1969

_ PARADISE
Source: PARIDISE-SPRINGS Trib. to: TETON RIVER

4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County Type

04N 4SE 30 SW NE NW TETON

5. Description of diverting works:
DIVERSION DAM TO DITCH TO PUMP
6. Water is used for the following purposes:
Pufpose From To C.F.S. {or) A.F.A

IRRIGATION 4/15 10/31 0.59

7. Total Quantity Appropriated is:
0.59 C.F.S.

8. Total consumptive use:

9. Non-irrigation uses:

EXHIBIT
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10. Place of use:

Township Range Section 1/4 of 1/4 Lot Use Acres

04N 458 30 SE Nw IRRIGATION 35.6
Section Acres 35.6
Total Acres 35.6

11. Place of use in counties: TETON
12. Do you own the property listed above as place of use? Yes

13. Other Water Rights Used:

14. Remarks:

THIS RIGHT REPRESENTS A PORTION OF 22-4104. CLAIM A22-11537 IS FOR THE
REMAINING PORTION OF 22-4104

CLAIM AMENDED 3/2001 TO REFLECT PROPORTIONATE SHARE OF ORIGINAL RIGHT AND TO ADJUST
SEASON OF USE. AMENDED CLAIM ALSO SHOWS NEW OWNERS PER NOTICE OF CHANGE OF
OWNERSHIP.

15. Basis of Claim: Beneficial Use
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16.. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and understand
the form entitled "How you will receive notice in the Snake River Basin
Adjudication." (b.) I/We do ______ do not wish to receive and pay a small annual
fee for monthly copies of the docket sheet.

Number of attachments:

~For Individuals:

I/We do solemnly swear or affirm that the statements contained in the foregoing
document are true and correct.

o /}A’ L NG l ~ ‘.'\ Date:

Signature of Claimant(s) i

State of Fdwhe Q.o\abegclo
County of LQH.'M..Q.K )

|2
Subscribed and sworn (or affirmed) before me this day

Whuta = N,

Notary Public

Residing at &MMM‘( M‘d @

I
My commission Expires S—/( > [0 | 0S9 Y

%

N

L m—

W, e or O

Uy, S OF GO
M
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No, 39576

NAME AND ADDRESS: JOY M REID
MICHAEL L REID
STEPHEN D REID
550 S 450 W
VICTOR, ID 83455

PARTIAL DECREE PURSUANT TO
I.R.C.P. 54(b) FOR

Water Right 22-11639

SOURCE: PARADISE CREEK TRIBUTARY: TETON RIVER

QUANTITY: 0.59 CFS

PRIORITY DATE: 07/21/1969

POINT OF DIVERSION: TO4N R45E S30 SWNENW Within Teton County

PURPOSE AND

PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
Irrigation 04-15 TO 10-33%1 0.59 CFs

PLACE OF USE: Irrigation Within Teton County

TO4N R45E S30 SENW 35.6

35.6 Acres Total

The rights listed below are limited to

the irrigation of a

combined total of 35.6 acres in a single irrigation season.

Combined Right Nos.:22-11639, 22-13212,

22-13503

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATBLY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE

ENTRY OF A FINAL UNIPIED DECREE. I.C.

SECTION 42-1412(6).

RULE $4 (b) CERTIFICATE

2008 NOV 24 PM 02:00
DISTRICT COURT - SRBA
TWIN FALLS CO., IDAHO
FILED

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final

judgment upon which execution may issue and an appeal may be tak

8RBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b)
Water Right 22-11639

‘as provided by the Idaho Appellate Rules.

v

John M. Melanson
Presiding Judge of the

Snake River Basin Adjudication

EXHIBIT

PAGB 1
Oct-24-2008
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase No. 22-11639
)
) MOTION TO SET ASIDE

Case 39576 ) PARTIAL DECREE AND ALLOW THE
)

FILING OF A LATE OBJECTION

Just prior to January 1, 2009, I received a partial decree for my claim, water right number
22-11639. I called Michael Holliday to ask him if this had been decreed as additional
water on top of my other rights. It appears to both he and I that this is the case, and that it
has been recommended as additional water to my other claims.

This is not correct. This claim was filed by Don LeRoy Miller in an attempt to quantify
the water use that had been going on here on his and my properties. When he arrived to
file on the JJ Miller right, #22-405, the IDWR claims assistant did not allow him to file
on the Miller right as it was misdecreed onto another piece of land entirely. What Don
Miller had as evidence that day was electrical records proving that a pump was
permanently installed in 1969 to irrigate lands on his place and mine. The IDWR claims
assistant assigned a priority date of 1969 to this right for lack of any other evidence and
Don let it go at that.

The truth is, that beginning in the late 1950’s, a tractor pump was used to irrigate much of
the original JJ miller homestead. In 1963 a permanent electrical pump was installed to
irrigate the north half of that homestead, leaving the tractor pump to run as necessary on
Don’s and my properties. In 1969, a permanent electrical pump was installed to irrigate
Don’s and my properties.

All of the pumping that was done onto the JJ Miller homestead was done with water right
22-4035, decreed to JJ Miller for the lands he filed on on 5-23-1901. Only a small, 8 acre
piece in the NW of the NW of Section 30, T4AN R45E, qualifies for a new water right, and
actually I always thought of this as a small expansion of the Miller right.

I explained this all to Trent Galbraith but there must have been some misunderstanding,
both on my part and his. Because of this misunderstanding, I must ask the court to
disallow my claim to right 22-11639. The only water ever used on my place was from
22-405, and my other claims cover this.

TSTCT O S, { )
Fnﬂ:iudi.r;iul st ¢>'1 ‘ /M { M
Y win Fails - State of 1dahe ) .

ity ol Pwin Fails - Shaie Michaol L Reid

| 1-16-04

| (20%)354 024

EXHIBIT

P O




- ™ LobGep

IR 1IHJ(JI (it HI -SREA ]

Faith Dudicial Die strict
iy ¢ ot Pwin Faila

- Slite of tdgho

[
[ FEBISZOOQJ |
|

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAL

In Re SRBA ) A. Subease 2 2 -11639
) (Insert water right number)
Case No. 39576 )
) STANDARD FORM 1
OBJECTION

Please fill in the following information:

NAME AND ADDRESS OF PERSON OBJECTING

Name: _ M\rcbuel Kt:C(

Address: __§50 S5 440 W

U b 33466

Daytime Phone: 20Q 2354 goi4

Name & Address of Attorney, if any:

CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR’S REPORT

Name: [&k |.dgg £ { ’L'. ((

Address: %o § LS50

Ul cler Q35

SF.1-Objection 'Pagc 1
Amended 10/16/97



D.

- -/

I object to the following elements as recommended in the Director’s Report. (Please

check the appropriate box(es)).

1. 0 Name and Address
Should be:
2. a Source
Should be:
3. a Quantity
Should be:
4. /Zf Priority Date
Should be:
5. a Point of Diversion
Should be:
6. 0 Instream Flow Beginning and Ending Point
Should be:
7. O Purpose(s) of Use
Should be:
8. a Period of Year
Should be:
9, O Place of Use
Should be:
10 a I object because:
/Z’ This water right Should not exist:
O This water right was not recommended, but Should be recommended with
the elements described above.
E.  REASONS SUPPORTING OBJECTIONS(S): Le¢ attadd lette
SF.1-Objection Page 1
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INSTRUCTIONS FOR MAILING

You must mail the objection, to the Clerk of the court. FAX filings will not be
accepted. You must also send a copy to all the parties listed below in the Certificate of Mailing.

G. CERTIFICATE OF MAILING

[ certify that on 1_" g -09 , 2009 , I mailed the original and copies of this
objection, including all attachments, to the following persons:

1. Original to:

Clerk of the District court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

2. One copy to the claimant of the water right at the following address:

Name: M!\ el ,/ Z{: c‘
Address: 9‘4‘0; (214 XV8 -~
J.clor 434485

3. Copies to:

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

United States Department of Justice
Environment & Nat’l Resources Div
550 W Fort Street, MSC 033

Boise, ID 83724

Chief, Natural Resources Division
Office of Attorney General

PO Box 44449

Boise, ID 83711-4449

ML | L]

Signature of objector or attorney
mailing on Objector’s behalf

SF.1-Objection Page |
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F. VERIFICATION (must be completed)

State of T tho )

)ss.
County of _ {,»"or\‘ )

M:L(I\u ‘ L K\lﬁ' d , duly sworn, upon oath, deposes and says:

(Name of person filing objection)

That I am the party/claimant filing this objection, as defined by I.C. §§ 42-1401A(1) and
(6) or that I am the attorney for the party/claimant objecting and that I have read this objection,
know its contents and believe that the statements are true to the best of my knowledge.

ML =)

(Signatur¥ of person filing objection)

(Attorney signing in representative capacity)

Subscribed and sworn to before me on: __,,Z,Jouajég,, /7 o007
wbtes e’

otary Public for _ FhZowt Ltadd -7\ Lor >

Notary Publie My Commission Expires: o&/c5//¢

MAUREEN GREEN A} Residing at: Z o °

State of Idaho

SF.1-Objection Page 1
Amended 10/16/97



“T.J Budge

From: paradisespringsfarm@gmail.com on behalf of Mike Reid
<mreid@paradisespringsfarm.com>

Sent: Friday, September 30, 2011 6:48 PM

To: T.J. Budge

Subject: your bill

Hey TJ,

Sorry about the late reply. The Post Office has had infinite trouble in delivering my mail this summer. I just
got your bill last week. I thought to call, then I thought to email, I couldn't decide but I think this is best. At the
settlement discussions, I made it clear that I wasn't settling unless I got to argue the priority date again. We
talked-about this for some time, as you may remember. I offered to pay for the time it would take you to defend
against this argument. You explained that since you would have to be at the hearing anyway, and since you had
already prepared this argument in the past, that it would not be necessary for me to pay you because we were
talking about quote "5 minutes." Imagine how I felt when I got your bill, what with the 2 hour conference with
Todd and the re write.

* If you send me that same bill again, I will pay it. My neighbor once told me, with respect to water, that you
should always give a guy the chance to do the right thing, and so I'm giving you that chance before you send me

the next bill. Istill am more than happy to pay you for an hour or whatever it really took you, and if this isn't
satisfactory, I will pay the amount on the first bill but I will remember this in color, no matter what you decide.

I'haven't seen a ruling from the hearing yet, if it doesn't go my way and I have to transfer I'm of a mind to
rescind our agreement, FYI.

Mike

EXHIBIT




