Claimants Names:

R AEPARTMENT OF .
Marathon Partners LLC %ﬁ%%gg RESOURCES

Attorney Name & Address:
James P. Speck, ISB#2067
Speck & Aanestad

A Professional Corporation
120 East Avenue '

P. 0. Box 987

Ketchum, Idaho 83340
(208) 726-4421

FAX: (208) 726-0752

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Subcase 37-21112
Case No. 39576
SECOND AFFIDAVIT OF JAMES P.
SPECK IN SUPPORT OF
ATTORNEYS FEES

R I i N N N

STATE OF IDAHO )
‘ ss.
County of Blaine )

Pursuvantto LR.C.P. § 54(e)(5) I, JAMES P. SPECK, after being first duly sworn under oath,

depose and state as follows:

1. I am over the age of eighteen (18) years and make this Affidavit of my personal
knowledge and/or from the books, records and ledgers maintained in the regular and ordinary course
of business.

2. Iam an attorney licensed to practice law in the State of Idaho and a shareholder in the
law firm of Speck & Aanestad, A Professional Corporation, attorneys of record for the Claimant,

Marathon Partners, LLC (“Marathon”).
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3. Attached hereto as Exhibit 1 is a true aﬁd correct copy of the Partival Decree for
Water Right No. 37-00481B in the name of Redstone Partners LP.

4. Attached hereto as Exhibit 2 is a true and correct copy of the Partial Decree for Water
Right No. 37-00494 in the name of The Valley Club Inc.

5. Attached hereto as Exhibit 3 is a true and correct copy of the Partial Decree for Water
Right No. 37-00114C in the name of Cattle-Lack Ranch Homeowners Association.

6. Attached hereto as Exhibit 4 is a true and correct copy of Transfer No. 4909 for
Water Right No. 37-00114B.

7. Attached hereto as Exhibit 5 is a true and correct copy of the Partial Decree for Water
Right No. 37-00028F in the name of Red Devil Mountain Homeowners Association.

8. Attached hereto as Exhibit 6 is a true and correct copy of the November 11, 2010,
Memorandum from David R. Tuthill, Jr., to James Speck regarding dates of priority cuts from 1975
through 1985 for water rights with a priority date of March 24, 1883,

9, Attached hereto as Exhibit 7 is a true and correct copy of the November 11, 2010,
Memorandum from David R. Tuthill, Jr., to James Speck regarding Water District 37 Billings for
Predecessors to Water Right No. 37-21112, 1975-1985.

9. Attached hereto as Exhibit 8 is a true and correct copy of my April 8, 1994 letter to
Mr. Nick Spencer, IDWR, as found in the IDWR claim file for 37-12818 available on the IDWR
website. I have underlined the relevant provisions.

9. Attached hereto as Exhibit 9 is a true and correct copy of the December 21, 1994

letter from L. Glen Saxton, IDWR, to Lee Peterson, Watermaster for Water District 37, as found in
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the IDWR claim file for 37-12818 available on the IDWR website. I have underlined the relevant
provisions.

9. Attached hereto as Exhibit 10 is a true and correct copy of the January 30, 1995
letter from Norma Peterson, Secretary/Treasurer for Water District 37, to Mr. Mel Schulte, IDWR,
as found in the IDWR claim file for 37-12818 available on the IDWR website. I have underlined
the relevant provisions.

9. Attached hereto as Exhibit 11 is a true and correct copy of the Adjudication Claims
Proof Reading Report fof Water Right Number R37-12818, dated September 6, 1995, as found in

the IDWR claim file for 37-12818 available on the IDWR website. I have underlined the relevant

provisions. )
/ //éﬁ\/w(/
JAMES . SPECK (/
SUBSCRIBED AND SWORN TO before me this || dayof A P n| ,2012.
“\ﬁ“““""'t’g,, Cl/{/v\/\/\/é/b WWL/
és"‘;ﬁ?;j.‘,z‘,’i 54;"'&,,., Notary Public forldaho
;f :5:’;‘ ' "efoﬁ'g Residing at: ICet omm ]:D
S e $OTARYL % “3 Comm. Expires: 7, -4 .
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CERTIFICATE OF SERVICE

Thereby certify that on the

day of April, 2012, I served a true and correct copy of the foregoing

Affidavit of James P. Speck in Support of Attorneys Fees on the following persons in the manner designated

below:

Mr. Nicholas J. Spencer

Idaho Department of Water Resources
322 E. Front Street

Boise ID 83720-0098

Fax: (208) 287-6700

Albert P. Barker

Barker, Rosholt & Simpson, LLP
P.O. Box 2139

Boise, ID 83701

Fax: (208) 344-6034

Craig Hobdey
Hobdey & Hobdey
P.O. Box 176
Gooding, ID 83330
Fax: (208) 934-4420

Idaho Department of Water Resources
Document Depository

P.O. Box 83720

Boise, ID 83720-0098
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United States Mail, Postage Prepaid
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United States Mail, Postage Prepaid
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Facsimile, with copy by United States
Mail, Postage Prepaid

Electronic mail

United States Mail, Postage Prepaid
Hand Delivery
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Electronic mail
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Hand Delivery
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Mail, Postage Prepaid

Electronic mail
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In Re SRBA

Cese No, 38575

EXHIBIT

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

BARTIAL DECREE PURSUANT 70

I.R.C.P. Bafb) FOR

Water Right 37-00481%

NAME AND ADDREES:

SOURCE:

QUANTITY:

PRIORITY DATE:
EQINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

{ETRICT COURT-ShEBA
Fifth Judicial District
Courty of Twin Falls - State of Idaho

REDETOHE PARTNERS LP®
1188 BAGLE VISTA C7T
RENQ, NV BH5LL

JAN ~ 6 2000

BIG WOOD RIVER TRIBUTARY: MALAD RIVER By »
Atk
13.6%7 CFB ﬂﬁ:
AT
Total combined delivery at the field headgates (for surface water U
rights} and diversidn at the wellheads (for ground water rights)
for this right along with water right nos, 37-481B, 37-482G,
37-483B, 37~665X, 37~6866J, 37-667N, 37-R2625x, 3%-2638, 37-2700,
37-21463 and 37-22185 shall mot exceed a total instanbtaneous rate
of 28,7.cf8 (which eguates to 0.02 cfo per acre over the combined
permissible places of use for these water rights totaling 1L,435.1
acres)
Total volume of water delivered bo the f£ield f£rom this right
along with water right nos. 39-48%B, 37-4B2G, 37-483B, 37-665%,
37-666J, 37-6G7H, 37-2625A, 37-2638, 372700, 37-2L463 and
37-22155 phall nob excsed 5,022,989 acre-feet pep yeuy {which
equates to 3.9 acra-feet per atre over the combined permicsible
places of use for bhese water rights totaldng 2,435.1 acras).
og/er/iesz
TO2H B18E 83¢ NESHIV  Within Dlaine County
PURPOSE OF USE PERICH OF USD OUANTITY
Irrigabion 04-15 TO 10-31 13.67 CFS
Iryigation Within Blaine County
TOAN RI9E 517 SUNE 38. SWNW 34.0
8EWNI A0.0 WESKR 40.0
HWSY 34.0 SH3W 40.0
B8ESH 35.0 NESE 11,0
NWSE 40.0 SUSE 40.T
BESE 22.0
8520 KEWE 39.0 HANE 38.0
BWNE 19,0 SENE 40.0
NENW 37.0 NvNW 40,0
HESE 35.0 HWSE 1.3
SEBE 13.0
523 LOT & {HHNG) 3.0.0 LOT 9 [SWNW) 9.0
LOT 11 (NWSW)24.0 SWsw 2&.C
LOT 12 (SESW) 1.2
827 NEWE 11.0 RUNE 9.0
EWNE 40,0 ' SENE 11.0
SUNW 13.0 BENW 30.0
NESW 40.0 KWsY 3B.0
Susy 40.0 SESH 30,0
NESE 3,8 NWSE 36.0
BREE 4.0
828 SUNE 24.0 BENE 4.0
NERW 13.0 HUNH 29.0
SWHW 6.4 SENMW 37.0
NES®W 22.0 sSEsW 2.2
NESE 38,0 HWSE 35.0
TAGE 1.

SRBA PARTIAL DECREE PURSUANT T0 I.R.C.P. 54 (b)

flzeker Right 37-004B1B

File Rumbey: D275

Ooct-30-2008




SRBA Parxtinl Decree Pursuant to 1.R.C.P, 54(b} {continued}

PLACE OF USE (continued)

BWSE 36.0 SESE 40.0

£33 NENE 40.0 NUNE 24.0
BENE 30.0

s34 NENW 0.2 HWNW 3.0
SWNW 15,0

1435.1 Acres Total

Right Wom., 37-481B, 37-482G, 37-4B83B, 37-665K, 37-6665, 37-667N
and 37.22155 gre limited to the irrigation of = combined total
of 1435.1 acres in e single irrigation season.

Right Noa. 37-481B, 37-482G, 37-483B8, 37-665K, 37-G66J, 37-6GE67N,
37-2625A8, 37-263B, 37-2700, 37-21463 and 37-22155 are limited to
tho irrigation of a combined tobal of 1435,1 acres in 2 single
drrigation season.

This right is limited to the irrigation of 1075.0 acree within
the place of use described above in a single frriyation ssavon,
Right Kos. 37-4B1R, 374826 ang 37-4633 nre limited to the
irevdgation of a combined btotel of 1078 acres in o single
dxxigation peanon.

QTHER PROVIEIONS NECESSARY FOR DEPINITICYN OR ADMINISTRATION OF 'THIS WATER RIGHT:

THIS PARTIAL DECREE X8 SBUBJECT TO SUCH GENERAL PROVISIONG
KECESSARY FOR THE DEPINITION OF YNE RIGHTE OR FOR TUE EPFICIRNT
ADMINISTRATION QF THE WATER RIGHTS RS MAY BE ULTIMATELY
DETERMINED BY THE COQURYT AT A POINT IN TIME NO LATER THAN THR
ENTRY OF A PINAL UWIFIED DICRES. I.C. SECTION 42-1412(6).

RULE 54 ({b) CBERTIFICAYE
S
With respect Co the dasues determined by the above Judgment or order, it i heveby CERTIFIED, in accordance
with Rule 54({b}, X.R.C.P., that ths courlt has determined that bthewve L5 ns just reason for delay of the enkry of &
final judgment and that the court has @yd does hereby direck that the above judgment or order shall be a £insl
judoment upon which cxecution may lssue and en appeal way be bakern as provided by ths Idaho Appellate Rules,

/‘“\bm

dobn M. jMelanson
eenididg Judge of the
SnaXe River Basin Adjudication

by} PRCGE 2

SRAR PARTIAL RECREE PURSUANT TO I.R.C.P. 54/
75 Gek~30-2008

Watey Right 27-00481B File Mumber: 012



In Re SRBA

Casge Ko, 39576

EXHIBIT 2

2010 JAN 26 PY 02:00
DISTRICT COURT/ - SRBA
IDAKO

THIN FALLS CO
FILED ’

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

PARTIAL DECREE ,PURSUANT TO
I.R.C.P, S54(b) FOR

Water Right 37-00494

NAME AND ADDRESS:

SOURCE!

QUANTITY:

PRIORITY DATL:

POINT OF DIVERSION

PURPOSE AND
PERIOL OF USE:

PLACE OF USE:

CTHER PROVISICHS

SRBA PARPIAL DECR
 Water Right 37-00

1594

2E PURSUANT TO I.R.C.P. 54(b)

THE VALLEY CLUB INC
PO BOX 252
SUM VALLEY, ID 03353

BIG WOOD RIVER TRIBUTARY: MALAD RIVER
2,00 CFS

The rights listed below ghall provide no more than 0.02 ¢fs and
3.0 acre feet per acrs at the £ield headgate for irrigation of
the lands descibed below. Combined Right Nos.: 37-494, 37-485
37-577BU, 37-577BV, 37-B33K and 37-2623,

The rights listed below are limited to a total combined diversion
rate of 8.44 cfs, Combined Right Nos.: 37-494, 37-495, 37-5778U,
37-5778Y, 37-B33K and 37-2623.

05/01/1886
TO3N RIBE $20 ) KESUNH  Within Blaine County
PURPOSE OF USE PERIOD QF USE QUANTITY
Irrigation 04-15 TO 10-31 1.B5 CFB8
Recreation 04-15 TO 10-31 ¢.15 (RS
Irrigation Hithin 8laine County
TO3N RIBE S20 NHNE 6.2 SWEE 16.0
SENE  §.6 BENY 2,
NESE 12.0 WWSE 14.0
SEBE 8,6
£521 SHBY 13.2
528 MNENW 8,2 NWHW 16,0
: SPNy 13.0 SENW 10,0
NESW 8.6 nNHsw H.7
8rsw 2.1
143,8 Acres Total '
Rezcreation within Blaine County
TO3N R1BZ S20 SUNE . MNESE
© NWSE ) SESE
521 SHSKW
s28 NWNW SWHW
NS '

The rights listed below are limited to the irrigation of a
combined total of 143.8 acres in a single irrigation season,
Compined Right Nom.: 37-4%4, 37-485, 37-577BU, 37-577BV, 37-B33K
and 37-2623. .

IECBSSARY POR DEFINITION OR ADMINISTRATION OF TiHIS WATER RIGHT:

THIS PARTIAL DRCREE IS SUBJECT 70 SUCH CGENERAL PROVISIONS
KECESSARY FOR THE DEFINITION OF THB RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURY AT A POINT IN TIME NO LATER THAN THE
EWFRY OF A FINAL UNIFIED DECREE, I.C, SECTION 42-1412(6),

PAGE 1

File Numbex: 01283 Jan-26-~20310



BRBA Fartial Decree Pursuant to I.R.C.%, 54(b) {continued)

RULE 541{b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it im hereby CERTIFIED, in accordance
with Rule B4 {b}, I.R.C.P., that the court has determined that there 15 no just rcason for delay of the entry of a
firal judgment and that the court has and does hereby direct that the above judgment or grder shall be a finpal
judgment upon which execution may ilgmsue and an appeal may be taken as provid d#ho Appellate Rules.

Bric Jf gfildma

Presiding Judge of the
Snake River Bapin Adjudicaticn

SREA PARTIAL DECRER PURSUANT TC I.R.C.P. 54{h} PAGE 2
Vaker Right 37-00494 File Number: 01283 Jan-26-20¢10



EXHIBIT 3

I¥ THE DISTRICT COURT OF THE FIFTK JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

T M
‘ : 157 [54] {CT et
PRRTIAL DECREE PURSUANT TO F o CO JP r SRBA‘ Ri

In pe SRBA ) th Judic
) 1.R.C.P. B6(b) FOR County of Twin F'a(ljfl DS, ﬁ”Cf et
Cases WO, 3PETE ) i-—--—wm._,__ﬁ lele of Idaho
) Water Right 37-00114C }
|
H
|
NAMEZ AND RODRESS CATTLE-LACK RANCE HOMEOWNERS f
FCETH . i
11 PDRPLE BAGE I S
BELLEVUE, JD 83313 i‘ o T
MM“—M
i
SOURCE: BIG WOOD RIVER  TRIBUTARY: MALAD RIVER ————
QUANRITY 12 52 CFS
32.00 REY

This right wien combined with al) other rights shall provide no
more than 3.5 afs per acre at the field headgate for ivrigation
of the lands hereln.

PRIORITY DATE: 05/01/188¢
POINT OF DIVERSION: TOZN H1BE 536 SHEW Within Blaine Counky

PURPOSE IRD

PERIOD OF USE: QUANTITY

0U4~15 O 10-31 22,52 Crs
532.00 KBPY

rigabion undsr thls right way begin e

.chis baving no subordinated early
prierity date earlier than the
ntered fox this

slaht .

Within Blalne Counbky
HNZ5E 35.0 NHBE 40.0
SYSE 40,0 SESE 37.0C

DPLACE OF USZ: Irxigation
TO1N R1IBE

s
m
&
w0

182,060 Acres Teoltal

PINITION OF RDMINISTRATION OF THIS WATER RIGHT)

OTHER PROVISIONS NECESSARY TOR

The portion of Right 37-00114C used for conveyance losses in
8.13 cfs. The remaining 3.39% cfs of Right 37-00124C ds the
autherized diversion at the field headgate. .

THIS PARTIAL DECREE 15 SUBJECT 'TO SUCH GCINERAL PROVISICNS
RECRZSARY FOR MUE DEFINITION OF THE RIGHTS OR FOR THE BEFPAICIENT

ADMINISTRATION OF THZ WATER RIGHTS RE MAY BE ULTIMATELY
DETERMINGD 12Y 9HE COURT AT A POINT INW TIME NO LATER THAN THE
ERTRY .OF A FINAL UNIPIED DECREE. I.0. SECTION 42-1422(8).

SRBA PARTIAL DuCFE"‘ BURSUANT TO I,R,.C.P, 54({b} PAGE 1
Water Right 37-001L40 File Number: 01685 ’ Hax-05-2010



SRBA Parbial Decree Parsuant to I.R.C.P. 54(b) (continmued)

RULE 54{b} CERTIFICATE

#ith respect to the issues determinsd by the above Judgment ox ordez,'it is hereby CERTIFIED, in accordance
with Rule B4 (b}, L.R.C.P., that the court has dstermized that there is pmo just reason for delay of the entry of a
final judgmsnt and that the court ham and does hereby dizect thabt the sbove judgment ox ordgr shall be a final
Jodgment upon which execution may issue pnd an appeal may ba taken as provided b {0 Appellats Rules.

Erie d. Wllshan L7
Presiding Tudgs of the
snake River Basin Adjudicatioen

ERBA PARTZBL DECREE PURSUANT TO I.R.C.2. 54 {b) .
Water Right 37-001314C File Humber: 01665 . Mar-pg-2

o]
b
@
=
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EXHIBIT 4

AL

‘g 224 7‘1’1:‘//[

AT

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSFER OF WATER RIGHT

TRANSFER NO.
WATER RIGHT NO.

4509
37-00114B

This is to certify that: MICHAEL A HARRIS
PEPIN CORSO HARRIS
98 FRIEDMAN LANE
BELLEVUE ID 83313

hag reguested a change to the above capltioned water right(s).
right(s) is authorized pursuant to the provisions of Section
provided the conditiong listed below ares met.

This change in water
42~222, Idaho Code,

. DIVERSION ANNUAL
BENEFICIAL USE PERIOD OF USEH RATE YVOLUME
IRRIGATION 04/15 to 10/15 * 12.52 CFS 532.0 Ar
SOURCH TRIBUTARY OF
BIG WOOD RIVER MALADR RIVER

Priority: 05/01/1886

LOCATYON OF POINY{S) OF DIVEREIOHN: SWHW , Sec. 36, Township 02N, Range 18E

BLRINE County

PLACE O USE:
Ty _RGE SEC
0Ly 1gr 28

IRRIGATION
ACRES
35

37

ACRES
40

ACRES
40

TOTAL

RESE
SESE

HWSE: SWSE
152

Total number of acres irrigated: 182

CONDITIOWS OF APPROVAL AND REMARKS

Use of water under this water right will be regulated by the
watermaster of State Water District No. 37, Blg Wocd River,
subject to the policies and procedures of Wood River Valley
Irrigation District #45. :

The right holder shall malntain a measuring device and lockable
controlling works of a type approved by the bepartment at both
the diversion from the river and the rediversion from the canal
hat will provide suitable control of the diversions,

The portion of Right 37-00114B used for conveyance losses 1is
9,13 ¢fs. The remaining 3.39 cofs of Right 37-00114B is the
authorized diversion at the field headgate.

and

jiud




PAGE 2

TRANSFER NO. 4909
WATER RIGHT NO. 37~00114B

CONDITIONS OF APPROVAL AND REMARKS

4. Approval of Transfer 4909 does not grant any right-of-way or
easement for use of a delivery system owned by person{s) other
than the right owner.

5. This right when combined thh all other rights shall provide no
more than 3.5 afa per acre at the field headgate for irrigation
of ‘the lands above. '

6., The right holder shall accomplish the change authorized by this
transfer within one (1) year of the date of this approval.

7. Failure of the right holder to comply with the conditions of this
transfer is cause for the Director to rescind approval of the
transfer. : ,

8. approval of this transfer does not preclude the opportunity for
review of the validity of the water right(s) in the ongoing
Snake River Basin Adjudication.

Y

Dated this ~i%“ijé%;;/of ' 2 Vﬂ’za/qi:j:;?:iig ’ Jijiﬁg;ﬂw

A AT SN o

Chief, Water Allocation Burdad /




In Re SRBA

Case Ko. 39576

EXHIBIT 5

IN THE DISTRICT COURYT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAMO, IN AND FOR THE COUNTY OF TRIN FALLS

PARTIAL DECREE PUREUANT TO

I.R.C.P. 54({b] FOR - et
DISTRICT COURT - SHBA
Fifth Judicial District

Watex Right 17-00028F

HAME AND ADDRESS:

EOURCE:

QUANTITY:

PRIORITY DATE:
FOINT OF DIVERSION:

FURPOSE AND
PERIOD OF USD:

BLACE OF LOR

TO3H RIBE 20 SEE

County of Twin Falls - State of Idahio

JUN 29 2011/,

RED DBVIL MOUNTAIN
HOMEQUNERS h8SH

C/0 CLAY B HOLDEN

PO BOX 4626

HAILEY, ID B3333 By

. Clork

RED DEVIL MOUNTAIN /1 ! YDepuly Clark

HOMEOVHNERS ASSR U .
C/0 MIRIAM F HOLDEN
PO BOY 4626
SUN VALLEY, ID 83353

BIG WOOD RIVER TRIBUTARY: MALARD RIVER

.48 CFg&

The rights listed below shall provida no more than 3.3 afa pex
scre at tha field headgate for irrigation of the lands in the
place of use whenever sprinkler wethods of iwvrigation srs used,
Combined Right Fop.: 37-28F and 37-287K

03/24/1883

Within 3laine Counly

PURPOSE OF USE PERIOD OF USE QUARTITY
Irrigation 04-15 70 10-31 0,48 CFS
Irrigation Within Blaine County
TG2N RIBE G04 LOT 2 {(HWRE)1L.0 BWYNE 1.1
LOT 3 {mEuwy 1.7 CoBENY r.3
15.1  ARoves Total

OTHER PROVISIONS HECESSARY FOR DEFINITION COR ADNMINISTRATIOR OF THIE WATER RICE™

THIS PARTIAL DECREE IS BUEJECT TO BUCH GERERAL PROVISIONS
HECESSARY FOR TEE DEFINITION OF THE RIGHTS OR FOR THE EFFICIBNT
ADMINISTRATION OF TRE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME WO LATER THAN THE
ENTRY OF A FINAL URIFYXED DECREE. X.C. SECTION 42-141216}.

RULE 54 (b} CERTIFICATE

With respsct to the issues detexmined by the above judgment or order, it is hexeby CERTIFIED, in accordance
with Rule E4{b), I.R.C.P., that the court has debermined tha% there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the sbove judgmant cr.drdex shall be 2 final

judgmant upon which execubtion may issue end an appeal may be taken as provideli~dwy th

SREA PARTIAL DECREE PURSW/NT T0 I.R.C.P. 54

Walter Right 17-00028F

Id4ho Appellate Rules.

Eric J(fﬁildmanﬂ/
Presiding Judge of the
Snake River Basin hdjudication

b} DPAGE 1

{
File Humbex: 01391 Kay-06-2013



EXHIBIT 6

. ldaho Water Engineering
wme— . Wanter Rights Solutions

MEMORANDUM
TO: - Mr. James Speck
FROM: David R. Tuthill, Jr., Ph.D., P.E.
DATE: November 11, 2010
RE: Priority Cut Dates in the Upper Big Wood, 1975 —~ 1885

| have reviewed the Water District 37 compiled information relative to priority cuts of water rights with
date of priority of March 24, 1883, and have determined that this priority was entitled to divert water -
from the Upper Big Wood River (above Magic Reservoir) for irrigation purposes at all times during
the irrigation seasons from 1975 through 1985 except during the following periods:

o August 15, 1977 — Cut by 50%
e September 9, 1977 — Cut by 756%

o September 12, 1977 — Cut for the remainder of the season

o August 8, 1979 — Cut by 50% (Reinstaled 2 days later on August 10"

Compiled Water District records are available to demonstrate this information upon request.

e

- {JL.;._\\ ) I
3 b ‘u&‘ B Y 3
i“w»:i::':" ‘F‘ﬁ?mi’z&-‘ }‘:‘;H + l ‘\')wz:{o&l..a{*{ (}j\

MEMORANDUM Page 1 of 1

Idaho Water Engineering, LLC, 2918 N, Ef Rancho P, Boise, 1D 83704, Ph. 208-378-1513, v»"‘»'-.w.idahowateréngineering.com



EXHIBIT 7

P
Idaho Water Engineering
— .. Waler Rights Svlutions

MEMORANDUM
TO: Mr. James Speck
FROM: David R. Tuthill, Jr., Ph.D., P.E.
DATE: November 11, 2010
RE: Water District 37 Billings for Predecessors to Water Right No. 37-21112,

1975 - 1985

I have been advised by Mr. Kevin Lakey, Watermaster of Water District 37, that the predecessor of
water right no. 37-21112 who was billed from 1975 to 1979 was Mr. Stanley Levison. The
Watermaster indicated that the Water District was advised that in 1980 the property was sold to -
Pacesetter Development Co., which was billed from 1980-1985 and for some years afterward. The
billing is now in the name of Ed Dumke.

The Watermaster confirmed that the annual costs for the water have been paid to the Water District
over the years and the account is in good standing.

Water District records are available to demonstrate this information upon request.

T .
. 5 =, N e THI
e

S aaaninnl .
T g z:': . “*&;'{:‘{"f{j 253

e -

o

MEMORANDUM - Page 1 of 1

Idaho Water Engineering, LLC, 2918 N. El Ranche Pl Boise, 1D 83704, Ph, 208-378-1513, www.ldahowalerengineering.com



4/8/84 14:40:02 James P, Speck Page 2 0l 8

EXHIBIT 8

HOGUE, SPECK & AANESTAD

APROFESSIONAL ASSOCIATION OF
ATTORNEYS |
HAILEY OFFICE:
TERRY G. HOGUE 120 EAST AVENUE S g T
DOUGLAS J. AANESTAD - P. 0. BOX 987 " POST OFFICE BOX 4
TRACY DUNLAP KETCHUM, IDAHO 83340 sz
JOHR A, SEILER (208)726-4421 FAX (US) 7884230

FAX (208)726-0757
April 8, 1994

V1A FACSIMILE - 1-208-327-7866

Mr. Nicholag B. Spencer

Tdalio Department of Water Resources
1301 North Orchard Street
Stateliouse Mail

Boise, Idaho 83720-9000

Re:  '8SRBA Claim No, A37-12818 - Blaine County Schoot District, et al,
Dear Nick:

Thave again met with Greg Mann to discuss the irrigation use of the waler right in 1991,
However, 1 have not vet been able to meet with Burr Smith or others who may have run horses and/or
catile on either or both of the two (2) parcels, Inthe meantime, T would ke Lo address the Deapriment's
philosophy and focus on the issuce of forfeiture in this cuse,

First, it is my understanding the Department is only concerped with the non-use of the
waler ight from 1987 through 1992, a period of only six () consecutive years, 1Ldg not believe there 1s
an issug of forfeiture during any other time irame. Second, Marathon Pariners purchased the property and
water right in September, 1992, The prior owner, Pacesetter Development Company, had been attempting
1o sell the property duting 1992, a very poor water year for this arca. I beleive the watennaster records
will show this right was out for priority on July 14, 1992 and not turned on again during thut season.
Thus, there were good reasons for Paceselier to not use the right in 1992,

Third, upon purchasing the property, Marathon Partners, knowing of the proposal for new
athletic tields for the Blaine County School District ("District"), approached the nion-profit organization
(the Wood River High Schoo! Baseball and Sofiball Assoclation) charged with raising the funds and
overseeing the construction of the fields and offered to donate a portion of the water right (from the
southern parcel) as long as the transfer fo the new use was accomplished as quickly as possible. Marathon
fully intended {o resume aciual use of the water for irrigation of the southern paree! in 1993 if an
agreement could not be reached on transferring that portion to 1he District. Afler corresponding with
Nonn Young about whether to file an application for transfer or new permit with a “miligation plan®, the
District elected to do the latter and Application for Permit No. 37-08821 was filed at the end of March,
1993. We believe that proveeding promptly through the administrative provess Lo obtain approval of the
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Mr. Nicholas B. Spencer
April §, 1994
Page 2

new use should constitute a “resumption of use” of this portion of the water right (from the southern
parcel). Tt is only fair to make the "use" retroactive to the date of filing the application (similar to the
priority date for new permit applications) and suspend the ticking of the forfeiture clock during the
pendency of the application approval proocess, since the applicant has no control over the time it takes for
the application to make its way through the necessaty administrative channels.

In 1993, Marathon Pariners irrigated the entire northern parcel known as Hidden
Meadows and cattle were run on this land through an agreement with the owners of lands to the north of
Hidden Meadows. Burr Smith did the irrigating, Marathon intends to irrigate and run catile on the
Hidden Meadows propetty again in 1994. This is certainly a resumption of a valid beneficial use,

Thus, we have resumption of use of the water right afler six (6) years of non-use (for the
sake of this discussion only ~ we are not conceding non-use in 19911) The sixth year (1992) was such
a low water year it argnably shonld 1ot even be counted against us. As you know, forfeiture is generally
"abhotred" by the counrts and proof of forfeiture by clear and convineing evidence is required. I do not
know of'a reported case declaring forfeiture of a water right after only five or six consecutive years of non-
use, Isthe Department, in this and other cases in the SRBA, going to take the position that water rights
are to be forfeited when the non-use extends for only five or six years? Shouldn't the defense of
resumption of use be recoguized in this case?

Please call me at your earliest convenience, It is important for the District io know where
it stands by this sunmer season, Thank you.
Sincerely yours,

HOGUEL, SPECK & AANESTAD

&

James P, Speck

TP/

co. client



EXHIBIT 9

State o 4dah0

DEPARTMENT OF WATER RESGHR@ES

1301 North Orchard Street, Statehouse Mail, Boise, ¥daho 83720 3060
Phone: (208) 327-7900 FAX: (208) 327~7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON

. DIRE
December 21, 1994 RECIOR

Lee Peterson

Water District 37
P.O., Box T
Shoshone, ID 83352

RE: APPLICATION FOR TRANSFER NOS. 37-00577 AND A37-12818 -
MARATHON BROTHERS

Dear Lee:

In 1993, Marathon Brothers, through Jim Speck of Ketchwn filed
the above referenced application for twransfer with the department
offering 0.11 cfg of the above referenced surface water rights as
mitigation for four (4) pending applications for permit which
propose a groundwater diversion. The guestion before the
department i1s whether there has been a five year consecutive period
of non-uge associated with the surface water right.

On September 28, 1993 you submitted the "Recommendation of
Watermaster® form to the department -in-connection with the proposed
transfer. With respect to watermaaster billing for use of water,
your records apparently show the following:

1987 - no bﬂn~ang
1988 - no billing
1989 - no billing
1930 - hilled
1981 -~ billed

The critical S5-year period appears to be from 1987 through
1991. 8ince there ig conflicting information on the use of water,
T need to know whether your records show that water was or was not
delivered (not just billed) during the period in guestion.




Lea Peterson
Page 2
December 21, 1994

Please provide the information at your earliest convenience.
Sincerely,

L. GLEN SAXTON, Chlef
Fater Allocation Bureau

¢t IDWR - 8. Region



EXHIBIT 10

TO:STATE OFFICE

JF%N 31185 TUE B9:56 3 IDWR SOUTHERN TEL HO:1-2€ :36—‘3[33’? H315 PBL Rt

-

STATE QP IDAHO
DEPARTMENT OF WATER RESOURCES

WATER DISTRICT NO., 37 & 37 M

F.CLBox T LEER. PB‘FERSGN
Shoshene, Tdaho 83352 . Walermuster
(208) AR&.24E1

RECEIVER

JAR 8¢ 1905
Hal Scholte Deparimant of Waler Regources
Tdshe Depsriment of Water Resources Souttiern Reglon
222 Hheshons 8t. Past _
Twin Pelle, Idaho 83301 Jonuary 30,1988
Ml ,

Thiz iv o lipt of the weter uvped and the charges paid by
Pacesetter Homas/Hdmund Dunke from 1866 to the present
time, Thay ncover veére billed the 620,00 wminimum,

10E8 ~301.30 CFB, paid S68,3%0, 1907 ne swoovd of upe o
payment, 1988 no record of uUse or poyvienlt, 1969 no racerd
sf upe or payment, 1990-330.060 CPE, paid 5752.51,
I981~354 .60 CPE, peid SL80.5L, L80G2~200.GR QFE, poid
590,08, 1993~ ?69 X CFY, paid £40,30, 19%4-)E4.20 CFS,
bilYed 139,44, :

T hops this im the informabtion you were seeking, If we

gan bo of further hely plesge let vs hknow,

Y
r'f::“"”f” Shs Jg{{ff?-rcwﬁ ,_f'j

Hormza Peloergon

Secretary/Treasuroyr

&inceze1§
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