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Attorneys for City of Pocatello

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcases No. 1-4, 1-10, and 1-209 (Twin Falls Canal Co.)
)
) AFFIDAVIT OF SARAH A. KLAHN
Case No. 39576 )
)
STATE OF COLORADO )
} ss.
County of Denver )

SARAH ANN KLAHN, being first duly sworn upon oath, deposes and says:
1. [ am one of the attorneys of record for the City of Pocatello. I am over the age of
18 and state the following based upon my own personal knowledge.
2, Attached hereto as Exhibit 1 is a true and correct copy of a Memorandum
Decision and Order on Petition for Judicial Review, A&B Irrigation District v. Idaho
Department of Water Resources, Case No. 2009-000647 (5th Jud. Dist. May 4, 2010) (ton. J.

Wildman).
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3. Attached hereto as Exhibit 2 is a true and correct copy of a Memorandum
Decision and Order on Petitions for Rehearing, A&B Irrigation District v. Idaho Department of
Water Resources, Case No. 2009-000647 (5th Jud, Dist. Nov. 2,2010) (Hon. J. Wildman).

4. Attached hereto as Exhibit 3 is a true and correct copy of a Supplemental
Direct.or’s Report issued in subcase nos. 1-4, 1-10 and 1-209 (Nov. 3, 2011).

5. Attached hereto as Exhibit 4 is a true and correct copy of Exhibit 20, Maximum
Monthily Diversion 1950-2000, 13087500 South Side Twin Falls Canal, from the Deposition of
Michael Warren Holliday in subcase nos. 1-4, 1-10 and 1-209 (5th Jud. Dist. Dec. 19, 2012).

6. Attached hereto as Exhibit 5 is a true and correct copy of an Order on Challenge
(Consolidated Tssues) of “Facility Volume” Tssue and “Additional Evidence” Issue in subcase
nos. 36-02708 et al. (5th Jud. Dist. Dec. 29, 1999).

Further your affiant sayeth naught.

DATED this 1st day of March, 2012,

Sarah A. Klahn

Subsctibed and sworn to before me by Sarah A. Klahn this 1st day of March, 2012.

/b%ﬁ{ {f}g‘zﬁ G

_, P ]
e ?;m! &3, ""‘.‘_ .
RN 3, \Y Notary Public *
SMELANIEF.S o ,
i CABRAL H My commission expires: June 10, 2014
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

A & B IRRIGATION DISTRICT, Case No. 2009-000647

Petitioner,
Vs.

THE IDAHO DEPARTMENT OF WATER
RESOURCES and GARY SPACKMAN in
his official capacity as Interim Director of
the Idaho Department of Water Resources,

MEMORANDUM DECISIGN AND
ORDER ON PETITION FOR
JUBICIAL REVIEW

Respondents.

IN THE MATTER OF THE PETITION
FOR DELIVERY CALL OF A &B
IRRIGATION DISTRICT FOR THE
DELIVERY OF GROUND WATER AND
FOR THE CREATION OF A GRGUND
WATER MANAGEMENT AREA

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Ruling;

The 1951 Idaho Ground Water Act, LC. § 42-226 ef seq., applies retroactively with
respect to the administration of ground water rights including the management of
ground water levels,

The Director did not crr in finding that reasonable pumping levels had not been
exceeded based on determination that the 36-2080 right suffered no material injury
at current levels. Consistent with a finding of no material injury, Director was net
required to make a determination on reasonableness of pumping levels,
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The Director erred in failing to apply proper evidentiary standard of clear and
convincing evidence in finding of no material injury to A & B’s risht. Remanded
for purpose of applying correct evidentiary standard.

The Director did not err by analyzing material injury to the 36-2080 right in
cumulative as opposed to analyzing injury separately to the 177 points of diversion
based on the way in which the right was licensed and decreed.

The Director did not err by failing to designate a Ground Water Management Area
pursuant to LC. § 42-233b.

Appearances:

John K. Simpson, Travis L. Thompson, Paul Arrington, Sarah W. Higer, Barker Rosholt
& Simpson, LLP, Twin Falls, Idaho, on behalf of Petitioner A & B Tirigation District,
(“A & B"), (Travis Thompson argued);

Phillip J. Rassier, Chris M. Bromley, Deputy Attorneys General of the State of Idaho,
Idaho Department of Water Resources, Boise, Idaho, on behalf of Respondents Idaho
Department of Water Resources, and Gary Spackman in his capacity as Interim Director
of the Idaho Department of Water Resources, (“Director,” “IDWR” or “Department”)
{Chris M. Bromley argued);

Randall C. Budge, Candice M. McHugh, Scott J. Smith, Racine Olson Nye Budge &
Bailey, Chartered, Pocatello, Idaho, on behalf of Respondent Idaho Ground Water.
Appropriators, Inc. ("IGWA”) (Candice M. McHugh argued);

Sarah A. Klahn, White & Jankowski, LLP, Denver, Colorado, A. Dean Tramner,
Pocatello, Idaho, on behalf of Respondent City of Pocatello (“City of Pocatelio”) (Sara A.
Klahn argued);

Jerry R. Rigby, Rigby, Andrus & Rigby, Chartered, Rexburg, Idaho, on behalf of
Fremont Madison Irrigation District, Robert & Sue Huskinson, Sun-Glo Industries, Val
Schwendiman Farms, Inc., Darrell C. Neville, Scott C. Neville, and Stan D. Neville,
(*Fremont-Madison ef. al.”).
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L
STATEMENT OF THE CASE

A, Nature of the Case

This case is a proceeding for judicial review of the Final Order Regarding the 4
& B Delivery Call (“Final Order™) issued June 30, 2009, by David R. Tuthill, ir.,
Director of IDWR. Record (“R.”) R. 3318-3325. Following the retirement of Director
Tuthill on June 30, 2009, Gary Spackman was appointed Interim Director. The Final
Order was issued at the conclusion of proceedings relating to a Petition for Delivery Call
originally filed with the Department by A & B on July 26, 1994, R. 12-14. The Petition
Jor Defivery Call also requested that the Director designate the Eastern Snake Plain
Aquifer ("ESPA”) as a Ground Water Management Area (“GWMA”) pursuant to Idaho
. Code § 42-233b. The Final Order denied both the delivery call and the request for
GWMA designation. On August 31,2009, A & B filed the instant Notice of Appeal and
Petition for Judicial Review of Agency Action (“Petition for Judicial Review”) pursuant to
the Idahe Administrative Procedure Act, Title 67, Chap 52, Tdaho Code.

B. Course of Proceedings

On June 26, 1994, A & B filed the Petition for Delivery Call seeking
administration of ground water rights diverting from the ESPA that were junior in
priority to water right 36-2080, as well as GWMA designation of the ESPA. R. 12-14.
The Petition alleged infer alia that junior priority ground water pumping from the ESPA
had lowered the water table an average of 20 feet and in excess of 40 feet in some areas.
The Petition also alleges that the declines in the water table level resulted in reducing A
& B’s diversions from its authorized 1,100 cfs to 974 cfs and reduced diversions from 40
wells serving approximately 21,000 acres to a diversion rate insufficient to irri gate the
lands served by the wells, R. 13.

Notice of the filing was served on approximately 7,200 holders of water rights
who divert from the ESPA with priorities junior to September 16, 1994, R, 669,
Responses were received from over 200 junior water right holders or entities representing

water right holders. Id. Thereafter, A & B, IDWR and the participating respondents

MEMORANDUM DECISION AND ORDER ON PETITION FOR JUDICIAL REVIEW Page 3 of 56



¢ ¢
entered into a stipulation, which among other things, stayed the Petition for Delivery Cail
until such time as any party filed a Motion fo Proceed to have the stay lifted. R. 1106,

On March 16, 2007, A & B filed a Motion to Proceed with the Department,
moving to lift the stay agreed to by the parties. Following a status conference on the
Mation to Proceed, the Director issued an order lifting the stay. 7d. On lanuary 29,
2008, the Director issued an Order (“January 29, Order”) denying A & B’s Pefition for
Delivery Call and request for GWMA designation. R. 1105-1151. The January 29,
Order concluded, based on the application of the Rules for Conjunciive Management of
Surfuce and Ground Water Resources, IDAPA 37.03.11 (*CMR?™), that A & B’s 36-2080
water right had not suffered “material injury.” Id. at 1151, Inresponse, A & B requested
an administrative hearing challenging the Jenuary 29, Order. R. 1182, An evidentiary
hearing was conducted December 3 through 17, 2008, before Hearing Officer Gerald F.
Sahréeder (“Hearing Officer™). Respondents IGWA, City of Pocatello and Fremont
Madison et ¢l participated in the hearing. R. 116-17.

On March 27, 2009, the Hearing Officer entered his Opinion Constituting
Findings of Fact, Conclusions of Law and Recommerdations (“Recommended Order™),
R. 3078-3120. The Recommended Order agresd with the conclusion of the Director’s
January 29, Order, that A & B’s water right no. 36-2080 had not suffered material injury
and that designation of a GWMA would not add any benefit to the management of the
ESPA that could not already be accomplished through the water districts already in
existence. /d. On May 29, 2009, the Hearing Officer issued an Order Granting in Part
and Denying in Part A & B’s Petition for Reconsideration, correcting certain errors in the
Recommended Order but otherwise affirming the Recommended Order. R.3231-3233,
On June 19, 2009, the Hearing Officer issued a response to 4 & B''s Pezition for
Clarification which clarified the Hearing Officer’s use of the term “total project failure.”
R. 3262. A & B filed exceptions to the Recommended Order on June 30, 2009. R. 3318.
On June 36, 2009, the Director issued the Final Order accepting all substantive
recommendations of the Hearing Officer. On August 4, 2009, the Director issued an
Order Denying Petition for Reconsideration making the June 30, 2009, Order, final. R.
3360.
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On Angust 31, 2009, A & B timely filed the Petition for Judicial Review now
before the Court. IGWA, City of Pocatello and Fremont-Madison ef. al. all appear as
Respondents. This case was assigned to the undersigned Judge in his capacity as a
District Judge and not in his capacity as Presiding Judge of the Snake River Basin
Adjudication (“SRBA”™).

C. Statement of Relevant Facts

1. A & B Irrigation Project

The North Side Pumping Division of the Minidoka Project was developed by the
United States Bureau of Reclamation (“USBOR™). The project was compleied in 1963.
A & B is an irrigation district organized by the landowners of the North Side Pumping
Division of the Minidoka Project. The USBOR transferred operation and maintenance of
the project to A & B in 1966 pursuant to a repayment confract. The project consists of
two units. Unit A serves approximately 15,000 acres with surface water diverted from
the Snake River. Unit B serves approximately 66,000 acres with ground water pumped
from the ESPA primarily authorized under the 36-208C water right.’

2. Water Right 36-2080

Water right 36-2080 is a ground water right held in trust by the USBOR for the
benefit of the landowners within A & B Irrigation District. See United States v, Pioneer
Irr. Dist., 144 Idaho 106, 157 P.3d 600 (2007). The right was decreed with a priority
date of September 9, 1948, and cumulatively authorizes the diversion of 1100 cfs from
177 separate peints of diversion (wells) for the irrigation of 62,604.3 acres from April 1
to October 31. The decreed quantity caleulates to 0.88 miner’s inches per acre.? A
partial decree was issued for the right in the SRBA on May 7, 2003. Exh, 139.

A subsequent administrative transfer approved the use of up to 188 wells and

expanded the authorized number of acres to 66,686.2. A & B currently operates 177

! Unit B is also irrigated with other ground water rights, including enlargement rights, which cumulatively
authorize the irrigation of 66,686.2 acres. R 1112,

* This is calculated as follows: 1,100 cfs / 62,604.3 acres = .0176 cfs or 0.88 (0.0176/.02) miner’s inches

per acre. However, this is an average, as net all wells produce 0.88 inches per acre some produce more and
others less. R.3108. Well capacity ranges from 0.8 cfs to 10.6 ofs. R. 3093
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wells. R, 3081. The place of use for all points of diversion is described as “the boundary
of A & B Irrigation District service area pursuant to Section 43-323, Idaho Code.” R,
3094. As a result, water &iverted from any one of the wells is appurtenant to all acres
within the place of use. R. 3092. The rate of divetsion for the right is decreed in the
cumulative and does not ascribe any rate of diversion to a particular well. The USBOR
applied to have the right licensad in this manner to provide for the greatest amount of
flexibility in distribﬁtiﬂg water throughout the project. R. 3093-94; Exh. 157D,

Despite being decreed in this manner, the Unit B ground water project is not a
system of interconnected wells. The Unit is comprised of 130 independent well systems.
R.3093. A well system consists of one or more wells that provide water to a distribution
system that services a particular number of acres. On average, five farm units are served
from each well system. Eighty-eight of the systems consist of a single well.
Approximately 40 of the systems consist of two wells. The Unit has two or three systems
comprised of three wells. R.3092-93. Water delivery for the average well system
requires less than one mile of canal with a capacity of 5.6 cfs. R. 3095. Although not all
of A & B’s wells are underperforming, because of the design of the system and the
geographic layout of the lands within the Unit, water cannot readily be distributed
throughout the Unit from areas served by wells capable of pumping more than required

for the area of service, to areas served by underperforming wells. R. 3095,

3. Historical Development of the Unit B Ground Water Project System

The Unit B ground water project was originally designed as an open discharge
system where water was pumped from the ground into surface ponds and delivered
through open lateral systems to the user. R. 3098. Irrigation was initially accomplished
By gravity ﬂo-w. R. 3099. Gravity flow has been replaced by more efficient sprinkler
systems. R. 3099. As of 2007, only 3 to 4 percent of the irrigation in Unit B was gravity
flow. Jd. The original conveyance system included 109.71 miles of laterals and 333
miles of drains. The current system includes 51 miles of Iaterals, 138 miles of drains and
27 miles of distribution piping. Sixty-nine water injection wells have also been

eliminated and the water applied to other purposes. R.3099. In sum, the current system
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is more efficient than the original system. Conveyance loss system wide is between 3
and 5 percent. R. 3099. These efficiencies reduced the amount of water re-entering the
ESPA. R.3102.

A & B maintains the Unit B gtound water project system on an anaual basis
including a “rectification” program for underperforming wells. The rectification program
includes deepening wells, drilling new wells and increasing horsepower te existing
pumps. A & B’s criteria for rectification targets wells delivering below 0.75 miner’s

inches per acre. R. 3101.

4, Declines in ESPA Levels

The project was developed when water levels in the ESPA were at their peak.
Gravity flow irrigation from the Snake River resulted in significant amoumnts of recharge
to the ESPA. Ground water pumping was also limited. Since that time changes in
irrigation practices reducing incidental recharge, ground water pumping and drought have
all contributed fo declines in aquifer levels. Declines in aquifer levels since the welis
were installed range from 8.5 feet to 46.4 feet, Although the overall annual recharge to
the ESPA exceeds depletions from ground water pumping, less water enters the proj e.ct
area than leaves the area, Despite declines in certain arcas the aquifer is not being

“mined” by ground water pumping. R, 3113.

5. A & B’s Delivery Call

The declines in aquifer levels have resulted in A & B being unable to pump the
full amount of its authorized rate of diversion during peak demand periods. The declines
reduced cumulative withdrawals from 1,100 cfs (0.88 miner’s inches per acre) to 974 cfs
(0.78 miner’s inches per acre) for the entire project. Depletions have also resulted in
some wells being abandoned. The shortages are not uniform throughout the proj ect. A&
B alleges ground water pumping by juniors has materially injured the 36-2080 water
right. R.3113. However, certain areas within the project, which lie over hydrogeologic
regions of poor transmissivity, have realized the greatest shortages. These areas are
primarily located in the southwest region of the project but shortages are not exclusively
limited to that area. R, 3111; Exh. 200N & 216.
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b. Decision of the Director

The Hearing Officer’s Recommended Order determined the following: 1) A &
B’s 36-2080 right was subject to the provisions of the Idaho Ground Water Act (1.C. §§
42-226 et seq.) (“GWA”) and A & B’s wells had not exceeded reasonable pumping
levels; 2) 0.75 miner’s inches per acre was the minimum quantity necessary to satisfy A
& B’s water requirements despite the 36-2080 right being decreed in the aggregate for
(.88 miner’s inches per acre; 3) inherent hydrogeologic conditions making pumping
djiﬁcuit in certain areas of the project was not a basis for curtailment; 4) A & B was
required to take reasonable measures to move water to underperforming areas within the
project; 5) A & B had not suffered material injury to its senicr water right; and 6) no
additional benefit to the management of the ESPA would result from the formation of a
GWMA, R. 3078, In the Final Order the Director accepted all substantive

recommendations of the Hearing Officer. R. 3318.

iL
ISSUES PRESENTED ON APPEAL

A & B raises the following issues on appeal:

A.  Whether the Director erred in concluding that the provisions of the GWA apply to
pre-enactment water rights?

B. Whether the Director unconstitutionally applied the CMR by disregarding the
proper presumptions and burdens of proof resulting in: (i) reducing A&B’s diversion rate
per acre from 0.88 to 0.75 miner’s inches; (i} creating a new “failure of the project”
standard for injury; and (iti) nsing a “minimum amount needed” for crop maturity
standard?

C. Whether the Director erred in failing to separately analyze A & B’s 177
individual points of diversion, as opposed to cumulatively, for purposes of determining

injury to A & B’s senior water right?
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D. Whether the Director erred and unconstitutionally applied the CMR by
conchuding that A & B must interconnect individual wells or well systems across the
project before a delivery call can be filed even though water right 36-2080 was

developed, licensed and decreed with as many as 130 individual well systems? |

E. Whether the Director erred in finding that A & B has not been required to pumyp
water beyond a “reasonable ground water pumping level” even though (1) the Director
provided no factual support for this conclusion, (2) the evidence demonstrates that A&B
has been forced to drill wells decper and even abandon wells as water supplies become
more and more depleted, and (3) no such level has ever been determired as required by
Idaho Code § 42-226?

F.  Whether the Director erred in failing to designate all or a portion of the ESPA as a
GWMA pursuant to Idaho Code § 42-233b?

G. Whether the Director violated 1.C. § 42-231 by failing to protect the ESPA, seta

reasonable pumping level or designate a GWMA?

H.  Whether the Director erred by failing to issue a final order in compliance with §.C.
§ 67-52487?

.
MATTER DEEMED FULLY SUBMITTED FOR DECISION

Oral argument before the District Court in this matter was held March 2, 2010.
The parties did not request the opportunity to submit additional briefing and the Court
does not require any additional briefing in this matter. Therefore, this matter is deemed

fully submitted for decision on the next business day or March 3, 2010.
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Iv.
APPLICABLE STANDARD OF REVIEW

Judicial review of a final decision of the director of IDWR is governed by the Idaho
Administrative Procedure Act (IDAPA), Chapter 52, Title 67, 1.C. § 42-1701A(4). Under
IDAPA, the Court reviews an appeal from an agency decision based upon the record created
before the agency. Idaho Code § 67-5277; Dovel v. Dobson, 122 1daho 39, 61; §31P.2d
527, 529 (1992), The Coutt shall not substitute its judgment for that of the agency as to the
weight of the evidence on guestions of fact. Idaho Code § 67-5279(1); Castaneda v.
Brighton Corp., 130 Idaho 923, 926, 950 P.2d 1262, 1265 (1998). The Cout shall affirm
the agency decision unless the court finds that the agency’s findings, inferences,
conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

{¢) made upon unlawful procedure;

(d) not supported by substantial evidence on the record as a whole; or,

() arbitrary, capricious, or an abuse of discretion.

Jdaho Code § 67-3279(3); Castaneda, 130 Idaho at 926, 950 P.2d at 1265.

The petitioner or appellant must show that the agency erred in a marmer specified
in L.C. § 67-5279(3), and that a substantial right of the party has been prejudiced. 1.C. §
67-5279%4). Barronv. IDWR, 135 Idaho 414, 417, 18 P.3d 219, 222 (2001). Eveniftke
evidence in the record is cenflicting, the Court shall not overturn an agency’s decision
that i$ based on substantial compstent evidence in the record.” /d. The Petitioner (the
party challenging the agency decision) also bears the burden of documenting and proving
that there was not substantial evidence in the record to support the agency’s decision.
Payette River Property Owners Assn. v. Board of Comm 'rs. 132 1daho 552, 976 P.2d 477
{1999).

The Idaho Supreme Court has summarized these points as follows:

3 Substantial does not mean (hat the evidence was uncontradicted. Al fhat s required is that the evidence be of such sufficient
quantity and probative value (hat reasonable minds eonld conclude that the finding ~ Whether it be by & jury, trial judpe, special
master, or hearing officer - was proper. I is not ascessary that the evidence be of such quantity or quality that reasonable rinds mus:
conclude, only thal they could conclude. Therefore, a hearing officer’s findings of fuct are propetly rejectad only if the evidence is so
wedk that reasonabie minds could not come to the same conctusions the hearing officer reached See eg. Mann v. Safeway Stores, Inc.
95 Idaho 732, 512 P.2d 1194 (1974); see alse Evans v. Hara’s Inc., 125 1daho 473, 478, 840 P.2d 934, 939 (3593).
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The Court does not substitute its judgment for that of the agency as
to the weight of the evidence presented. The Court instead defers to
the agency’s findings of fact unless they are clearly erroneous. In
other words, the agency’s factual determinations are binding on the
reviewing court, even where there is conflicting evidence before the
agency, so long as the deferminations are supported by substantial
evidence in the record.... The party attacking the Board’s decision
must first illustrate that the Board erred in a manner specified in
Idaho Code Section 67-5279(3), and then that a substantial right has
been prejudiced. '

Urrutia v. Blaine County, 134 Idaho 353, 2 P.3d 738 (2000) (citations omitted); see also,
Cooper v. Board of Professional Discipline, 134 Idaho 449, 4 P.3d 561 (2000).

If the agency action is not affirmed, it shall be set aside in whole or in part, and
remanded for further proceedings as necessary, LC. § 67-5279(3); University of Utah
Hasp. v. Board of Comm'rs of Ada Co., 128 Idaho 517, 5195, 913 P.2d 1375, 1377
(Ct.App. 1996). '

V.
ANALYSIS AND DISCUSSION

A, The Director Did Not Exr in Concluding the GWA Applies to the
Administration of the Right to Use Water Rights Pre-dating its Enactment,

A & B argues the Director erred in adopting the Hearing Officer’s conclusion thaf
the GWA applies to waier rights appropriated prior to its enactment. Water right 36-2080
has a priority date of September 9, 1948, The GWA was enacted in 1951. 1951 Idaho
Sess. Laws, ch. 200, pp. 423-29 (codified as Idaho Code §§ 42-226 et. seq.). The
significance of whether the GWA applies to water rights established prior to its
enactment comes from LC. § 42-226 which was amended in 1953 to provide:

[Whhile the doctrine of ‘first in t{ime is first in right’ is recognized, a
reasonable exercise of this right shall not block full economic
development of underground water resources, but early appropriators of
underground water shail be protected in the maintenance of reasonable
pumping levels as may be established by the state reclamation engineer as
herein provided.
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1953 Idaho Sess. Laws, ch. 182, p. 278 (emphasis added).*

A & B argues that because water right 36-2080 was established prior to the
enactment of the GWA, the right is not subject to the “reasonable pumping level”
provision of L.C. § 42-226. A & B argues instead that the right is protected to historic
pumping levels ag provided by common law. In support of its argument, A & B cites to
the plain language of the 1987 amendment to 1.C, § 42-226, which remains in the current
version of the statute, and provides: “This act shall not affect the rights to the use of
ground water in this state acquired before its enactment.” 1987 Idaho Sess, Laws Ch.
347, p- 743. Among other things, A & B also points out where this same provision has
been cited to by both the Idgho Supreme Court and the SRBA Distriet Court for the
proposition that the GWA does not apply to water rights pre-existing its enactment. See
Musser v. Higginson, 125 Idaho 392, 396, 871 P.2d 809, 813 (1994); In re: SRBA Case
No. 38576, Order on Cross Motions for Summary Judgmenr, Subcase No, 91-000083, p.22
(July 2, 2001)(citing Musser). The issue of whether the GWA applies to pre-existing
water rights is a question of law over which a reviewing court exercises free review.
Farber v. Idaho State Insurance Fund, 147 1daho 307, 310, 208 P.3d 289, 292 (2009).

Moreover, the issue requires a comprehensive review of the GWA in its entirety,

1. Application of Standards of Statutory Interpretation to the GWA.

The objective of statutory interpretation is to derive the intent of the legislative
body that adopted the act. Farber af 310, 208 P.3d at 292 (2009) {(citing Payette River
Prop. Owners Ass’n v. Bd. Of Comm v of Valley County, 132 Idaho 551, 557, 976 P.2d
477, 483 (1999)). Statutory interpretation begins with the literal language of the statute.
Id (citing Paolini v. Alberison’s, Inc., 143 Idaho 547, 549, 149 P.3d 822, 824 (2006)).

When the statufory language is unambiguous, the clearly expressed intent of the

* The original language has since been amended but not in substance. 1.C. § 42-226 currently provides:

[WThile the dncirine of “first in time is first in right’ is recognized, 4 reasonable exercise
of this right shall not block full economic developmeni of underground water resources.
Prior appropriators of underground water shafl be protected in the maintenance of
reasonable pumping levels as may be established by the direcior of the depariment of
water resontees 48 herein provided.
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legislative body must be given effect, and the court need not consider rules of statutory
construction. /d. (citing Payette River, 132 Idaho at 557, 976 P.2d at 483). Statutory
provisions should not be read in isolation, but must be interpreted in the context of the
entire document. Jd. (citing Westerburg v. Andrus, 114 Idaho 401, 403, 757 P.2d 664,
666 (1988)). The statute should be considered as a whole and the words given their plain,
usual, ordinary meaning. Id. A statufe is passed as a whole and not in parts or sections.
Each part or section should therefore be construed in connection with every other part or
section so as to produce a harmonious whole. It is not proper to confine interpretation to

the one section to be construed, SUTHERLAND, STAT. ConsT, § 46:05 (6™ ed. 2001).

2. When Construed in its Entirety, it is Clear the Legislature Intended
the GWA to Apply to the Administration of All Rights to the Use of Ground Water
Whenever or However Acquired. '

The language of the 1987 amendment to 1.C. § 42-226, which provides “{t]his act
shall not affect the rights to the use of ground water in this state acquired before its
enactment” appears, when read in isolation, to exempt water rights existing prior to the
enactment of the GWA from its apphication. Howcever, when construing the Act in its
entirety, and specifically taking into account the plain language of 1.C, § 42-229, it
becomes clear that the Legislature intended a distinction between the “right to the use of
ground water” and the “administration of all rights to the use of ground water.” This
distinction is significant in that the plain language of the Act makes clear that the Act
applies retroactively to the later category unless specifically exempted.

Prior to the enactment of the GWA in 1951, Idaho did not have a statutory scheme
in place specifically governing the appropriation and administraticn of ground water, In
discussing the enactment of the GWA in 1951, the Idaho Supreme Court has noted that:

In the years since World War II, most western states have enacted
legislation establishing admiristrative controls over ground water
withdrawals . . . Idaho was in the vanguard of this movement when we
enacted our Ground Water Actin 1951 LC. §42-226 et seq.

Baker v. Ore-Ida Food, 95 1daho 575, 580, 513 P.2d 627, 632 (1973).
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In its original form, Section 1 of the Act (now codified as 1.C. § 42-226) re-
affirmed that the traditional policies of this state pertaining to the beneficial use of water
through: appropriation apply to ground water:

Section 1 GROUND WATERS AREPUBLIC WATERS

It is hereby declared that the traditional policy of the state of Idaho,
requiting the water resources of this state to be devoted to beneficial use in
reasonable amownts through appropriation, is affirmed with respect to the
ground water resources of this state as said term is hereinafier defined. All
ground waters in this state are declared to be the property of the state,
whose duty it shall be to supervise their appropriaticn and allotment to
those diverting the same for beneficial use. Al rights to the use of
ground water in this state however acquired before the effective date of
this act are hereby in all vespects validated and confirmed,

1951 Idaho Sess. Law, ch. 200, pp. 423-424. (emphasis added).

Section 1 of tﬁe Act was subsequently amended by the Legislature in 1953, 1980,
and 1987.% The phrase: “4ll rights to the use of ground water in this state however
acquired before the effective date of this act are hereby in all respects validated and
confirmed” remained in force vntil the 1987 amendment when that provision was
replaced by the following provision now at issue: “This act shall not gffect the rights to
the use of ground water in this state acquired before its enactment.” 1987 Idaho See.
Laws ch. 347, p. 743, (emphasis added). By its plain language, the 1987 armendment
applies only to “the rights to the use of ground water.”

In its original form, Section 4 of the Act (now codified as L.C. § 42-229) provided
as follows:

Section 4. METHODS OF APPROPRIATION

The right to the use of ground water of this state may be acquired only by
appropitation.  Such appropriations may be perfected by means of
diversion and application to beneficial use or by means of the application
permit and license procedure in this act provided. All proceedings
commenced prior to the effective date of this act for the acquisition of
rights to the use of ground water under the provisions of chapter 2 of title
42, Idaho Code, may be completed under the provisions of said chapter 2
and rights to the use of ground water may be thereby acquired. Bat the
qdministration of all rights fo the use of ground water, whenever or

* In 1953, Section | was amended to include the “full economic development” and “reascnable ground
water pumping levels™ provisions. See Supra fn. 4
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however acquired or to be acquirved, shall, unless specificaily excepted

therefrom, be governed By the provision of this act,

1951 Idaho Sess. Laws, ch. 200, p.424. (emphasis added). The plain language of the last
sentence of this provision specifically addresses and applies to “the administration” of
the right to the use of ground water. The last sentence of the original Section 4 has
remained unchanged and appears in ifs original form in the current version of 1L.C. § 42-
229, .

When the two above-mentioned provisions are read in conjunction it is clear that
the last sentence of 1.C. § 42-226 governs the applicability of the GWA to rights to the
use of ground water acquired before its enactment, whereas the last sentence of LC. § 42-
229 applies to the admiristration of rights to the use of ground water acquired before its
enactment. By its plain language then, the GWA applies to the administrarion of rights
to the nse of ground water “whenever or however” acquired. 1.C. § 42-229.

A & B’s argument that the 1987 amendment language to what is now L.C. § 42-
229 excludes the application of the GWA. from pre-existing water rights leads to two
problematic results. First, the interpretation renders the “whenever or however acquired”
language of the fast sentence of 1.C. § 42-229, which pertains to the administration of the
right o use ground water, meaningless, Cowrts must give effect to all the words and
provisions of a statute so thaf none will be void, superfluous or redundant. Faber, 147
Idaho at 310, 208 P.3d at 293, Second, the argunient results in the conclusion that pre-
existing water rights are insulated from o/l administrative provisions enumerated in the
GWA, including but not limited {o provisions regarding the equipping of wells with flow
valves, rights of inspection by IDWR, maintenance of casings, pipes, fittings, etc. See
[.C. § 42-237a.g. This conclusion leads to an absurd result and must be rejected. As
. shown above, the Direcior has the authority under the GWA to administer rights to the

use of ground water “whenever or however acquired.”

3. Within the Structure of the GWA, the Management of Ground
Water Punmping Levels was Intended to be Addressed ander the Purview of
the Administration of Ground Water Rights,
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The GWA vests the Director with 4 number of enumerated powers and
responsibilities associated with the supervision and administrafion of ground water rights.
Of significance to the facts of this case, the maintenance of ground water levels is one
such power:

To assist the director of the department of water resources in the
administration and enforcement of this act, and in making determinations
upon which said orders shall be based, he may establish a ground water
pumping level or levels in an area or areas having a common ground water
supply as determined by him as hereinafter provided. Water in a well shall
not be deemed available to fill a water right therein if withdrawal
therefrom of the amount called for by such right would affect, contrary fo
the declared policy of this act, the present or future use of any prior
surface or ground water right or result in the withdrawing of the ground
water supply at a rafe beyond the reasonably anticipated average rate of
firture natural recharge. However, the director may allow withdrawal at a
rate exceeding the reasonably anticipated rate of future natural recharge if
the director finds it is in the public interest and if it satisfies the following
criferta. ...

LC. § 42-237a.2.°

Within the structure of the GWA, the management of ground water pumping
{evels was therefore intended o be addressed under the purview of the administration of
groundwater rights, Although {as is discussed below) the common law may have
protected the means of diversion of senior appropriators to historic pumping levels,
ground water pumping levels have never been treated as an element of a water right, nor
have pumping levels been memorialized in any decree or license. See. e.g. 1.C, § 42-
1409 {required elements in Notice of Claim — no referenée to well depth); 1.C. § 42-222
{(setting forth changes to water right requiring transfer proceeding — no reference to well
depth); 1.C. § 42-202 (contents of permit application — no reference to well depth).
Likewise in Baker v. Ore-Idaho Foods, the Idaho Supreme Court recognized most
western states, including the state of Idaho via the GWA. “have enacted legislation -

establishing administrative controls over ground water withdrawals.” Baker, 95 Idaho at
580, 513 P.2d at 632 {emphasis added),

® This provision was originally included in the 1953 version of the GWA and read the same except that it
referred to the “state reclamation engineer,”
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The fact that (1) pumping level is ot considered an element of a right, (2) the
GWA delegated a number of duties to IDWR asscciated with the maintenance of ground
water levels, and (3) the acknowledgement by the Idaho Supreme Court that the GWA
established administrative controls over the withdrawal of groundwater in Baker v. Ore-
Ida Foods all strongly suggest that the issues pertaining to ground water levels fall under
the category of the administration of the right to the use of ground water. The plain
language of 1.C. § 42-229 makes clear that the administration of the right to the use of
ground water shall be governed by the GWA “whenever or however” the water right was

acquired.

4, The Case Law Applying the GWA is Consistent with this
Interpretation.

The limited case law aﬁplying the provisions of the GWA is consistent with the
conclusion that the management of ground water levels is a matter of administration and
therefore is subject to the fetreactive application of the GWA. In Nok v. Stoner, 53 Idaho
651, 26 P. 531 (1933), prior to the enactment of GWA 1n 1951, the Idaho Supreme Court
addressed the issue of mainienance of water tables in a dispute involving a junior well
interfering with a sendor ground water right. The Court held that senior well owners
were protected absolutely to the extent of their historical pumping level, Junior well
owners could not be enjoined ffom pumping so long as they held the senior harmless for
the cost of modifying or lowering the senior’s means of diverston such that the senior
received the same flow of water. fd. at 657,26 P.2d at 1114,

In Baker v, Ore-Ida Foods, Inc., 95 1dahe 575, 513 P.2d 627 (1973), the Idaho
Supreme Court addressed the application of the GWA in a dispute between ground water
pumpers over the maintenance of gréund water tables. The Court concluded the GWA
was “consistent with the constitutionally enunciated policy of promoting optimum
development of water resources in the public interest.” Jd at 584, 513 P.2d at 636 {citing
Idahe Const. Art. 15§ 7). The Court held:

[A] senior appropriator is not absolutely protected in either his historic
water level or his historic means of diversion. Our Ground Water Act
contemplates that in some situations senior appropriators may have to
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accept some modification of their rights in order to achieve the goal of full
gcononiic development. . . .

In the enactment of the Ground Water Act, the Ideho legislature decided,
as a matter of public policy, that it may sometimes be necessary to modify
private property rights in ground water fo promote full economic
development of the resource . . ..

We conclude that our legislature attempted to protect historic water rights
while at the same time promoting fuil economic development of ground
water. Priority rights in ground water are and will be protected insofar as
they comply with reasonable pumping levels. Put otherwise, although a
senior may have a prior right to ground water, if his means of diversion
demands an unreasonable pumping level his historic means of diversion
will not be protected.

Id. =t 584, 513 P.2d at 636 (citations omitted). The Court determined the holding in Noh
was “inconsistent with the full economic development of our ground water resowrces”
and that “the Ground Water Act was intended to eliminate the harsh doctrine of Noa.” Id.
at 581-82, 513 P.2d at 633-34, Further:

Where the clear implication of a legislative act is to change the common

law rule we recognize the modification because the legislature has the

power to abrogate the common law. . . . We hold Nok to be inconsistent

with the constitutionally enunciated policy of optimum development of

water resources in the public interest. Noh is further inconsistert with the

GWA.
Id. at 583, 513 P.24 at 635 (citations omitted). Although the Court never specifically
addressed the issue of whether or not the reasonable pumping level provisions of the
GWA were intended to apply to pre-existing rights, two of the senior rights held by the
plaintiffs who made the delivery call had priorities pre-dating the enactment of the GWA.
Consequently the Court did in fact apply the reasonable pumping provision to pre-
existing rights. While the case is not dispositive of the issue, the raling makes it clear
that the Legislature through the enactment of the GWA modified the common law rule in
Noh.

Irs Parker v. Wallentine, 103 Idaho 506, 650 P.2d 648 (1982}, a subsequent case
involving a delivery call by a holder of a domestic ground water right, the Idaho Supreme

Court applied the historic pumping level rule in Nok to the circumstance where it was
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determined that the GWA did not apply. In Parker, the senior domestic water right had a
priority date of 1964. The Idaho Sﬁpreme Court held that prior to the 1978 amendment
the GWA did not apply to domestic wells. Inreaching the holding the Court relied on the
original 1951 version of the GWA which provided an exclusion for domestic use uniil
1978 when the GWA was amended to eliminate the exclusion.” 74, at 510, 650 P.2d 652,
The Court held that the 1951 version of the language excluding domestic wells to be
unambigoous. [d. at 511, 650 P.2d 653, After determining that the GWA did not apply
the Court distinguished the holding in Baker and applied the ruling in Noh.

Although this Court in Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 581-

83, 513 P.2d 627, 633-35 (1973), held that No# is not applicable to cases

determined under the reasonable pumping level provisions of the Ground

Water Act, Noh is applicable fo circumstances such as these in which [the

GWA] does not apply. '
Id at 513, 650 P.2d 655. On first impression the holding in Parker appears inconsistent
with the holding in Baker, which arguably overruled the rule in Nok independent of the
GWA. However, it is important {o note thet prior to the 1978 amendment, the GWA did
not apply in any respect, retroactively or otherwise to domestic welis. This blanket
exclusion was solely limited to domestic wells. Accordingly, the holding in Parker is
consistent with Baker for purposes of applying the GWA to water rights that are not

expressly exempt from ifs application.

-5, The Musser Decision
The issue of whether the GWA was intended to apply retroactively to the

administration of pre-existing rights has never been squarely addressed by the Idaho
Supreme Court. However, as correctly argued by A & B, the Idaho Supreme Court
decided the case of Musser v. Higginson, 125 Idaho 392,396, 871 P.2d 809, 813 (1994),
in part, on the basis that the “statute | 1.C. § 42-226] does not affect the rights to the use
of ground water acquired before enaciment of the statute.” Id. at 396, 871 P.2d at 813
(citing the language of the 1987 amendment to 1.C. § 42-226). In Musser, the Director

7 Section 2 of the original version of the GWA provided an exclusion for domestic wells as follows: *“The
excavation and opening of wells and withdrawal of water therefrom for demestic purposes shall rot be in
arny way afected by this act” 1951 Tdaho Sess. Laws, ch. 200, p. 424 (now codified a3 1.C. § 42-227)
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refused to honor the demand for a delivery call initiated by a senior surface user. The
Director reasoned he lacked the authorization to conjunctively administer ground and
surface water within a water district without a formal hydrologic determination that
conjunctive managemént was approptiate. Id. at 394, 871 P.2d at 811, The district court
issued a writ of mandate, ordering the Director to administer the rights. The Director
appealed. Id.

On appeal, the Director argued that although he had a mandatory statutory duty to
administer water within a water district, 1.C. § 42-226 left to the Director’s discretion the
means used to respond to delivery calls. The Supreme Court rejected the argument citing
the principle that, although certain details regarding how an agency is to carry out a
mandatory duty are Jeft to the ageney’s discretion such, is not a basis for relief from
mandamus.‘ Id. at 394-395, 871 P.2d at 811-12 (citations omitted). The Supreme Coutt
held:

This principle applies to this case. The director’s duty pursuant to LC, §
42-602 is clear and executive. Although the details of the performance of
the duty are left to the director’s discretion, the director has the duty to
distribute water. '

Id. The basis for the holding is the Director’s duty to distribute water pursuant to L.C, §
42-602. The Court then goes on to address the Director’s explanation for refusal to honor
the demand:

The director defended his refusal to honor the Mussers’ demand by
claiming that a ‘policy’ of the department prevented him from taking
action. In his testimony at the hearing to consider whether the writ would
issue, the director referred to L.C. § 42-226 and stated “a decision has to be
made in the public interest as to whether those who are impacted by ground
water development are unreasonably blocking full use of the resource.’

We note that the original version of what is now L.C. § 42-226 was enacted
in 1951. 1951 Idaho Sess. Laws, ch. 200, § 1, p. 423. Both the original
version and the current statuie make it clear that this statute does not affect
rights to the use of ground water acquired before the enactment of the
statute. Therefore, we fail to see how 1.C. § 42-226 in anyway affects the
director’s duty to distribute water to the Mussers, whose priority date is
April 1, 1892.

{emphasis added). Tn 1978, LC. § 42-227 was amended to eliminate the exclusion. 1978 Idaho Sess. Laws,
ch. 323, p. 819,
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Id. at 396, 871 P.2d at 813 (emphasis added).

This language is compelling if read outside of the context of the entire GWA. It
is important to note, however, that Musser was decided based on principles governing
mandamus in relation to the Director’s duty to distribute water in water districts pursuant
to 1.C. § 42-602 and not the application of the GWA. In citing to 1.C. § 42-226, the Court
was responding 1o one of the defenses raised by the Director, Since enactment, the GWA
has undergone several amendments and 1.C. § 42-226 is only one component of the act.
The application of LC. § 42-226 or the GWA was not before the Court in Musser.
Accordingly, the Court did not have the occasion to analyze the issue in the framework of
the entire GWA, nor was it necessary.? As shown above, it is clear when read in its
entirety that the intent of the legisiature in passing the GWA was to distinguish between
the right to the use of grouﬁd water and the administration of the right to the use of
ground water. It is also clear that under the plain language of LC. § 42-229 the GWA
applies to the administration of all rights to the use of ground water whenever or however

acquired.

6. The More Reasonable Interpretation and Purpose of the Language of
the 1987 Amendment.

As noted previously, the GWA was the first statutory scheme in place specifically
governing the appropriation and administration of ground water. However, the GWA
was not the first authorization cf the ability to appropriate a ground water right. The
mote reasonable interpretation of the intent of the original language “[a}ll rights to the
use of ground water in this staie however acquired before the effective date of this act are
hereby in all respects validated and confirmed” was to acknowledge this very point and
eliminate any confusion that ground water rights of existing holders were unauthorized or
that existing right holders would have to make application under the GWA. While this
interpretation is straight forward, the confusion arises as a result of the 1987 amendment,

which when read independently from the rest of the act, appears to exempt pre-existing

® The SRBA also cited Musser for the proposition that the 1951 GWA did not apply to pre-existing water
rights. The issue of the retroactive application of the GWA was not befors the Court. Tn Re: SRBA Case
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rights from the GWA. However, the more plausible justification behind the amendment
and its choice of language was to avoid confusion in the forthcoming SRBA. Namely,
that the validated and confirmed language could be construed as a legislative
determination of the validity of pre-existing rights. Accordingly, this Court concludes
that both the original langnage and the 1987 amendment were not intended to exempt
pre-existing rights from the application of the GWA but rather to establish that pre-
existing rights were acknowledged as valid and not supplanted by the operation of the

GWA. Therefore this Court holds the Director did not err in concluding that the

reasonable pumping level provisions of the GWA apply to pre-chactment water rights.

B. The Director did not err in determining that A & B had not been required to
pump below a reasonable pumping level. This determination however, is dependent
on the Director’s material injury analysis and his determination that there is
sufficient water available to supply .75 miner’s inches per acre.

A & B argues the Director erred by concluding A & B had not been forced to
exceed reasonable ground water pumping levels to satisfy its right without first
establishing a reasonable ground water pumping leve! from which to make the
determination. In his Jaruary 29, 2008 Order, the Director determined “falthough
ground water levels throughout the ESPA have declined from their highest levels reached
in the 1950°s, ground water levels generally remain of pre-irrigation developmental
levels, There is no indication that ground water ievels in the ESPA exceed reasonable
ground water levels required o be protected under the provisions of Idaho Code § 42-
226.” R. 1109. Inthe Recommended Order, the Hearing Officer determined: 1) A & B is
not protected to historic levels; 2) that the aquifer is not being mined in that more water
" enters the aquifer than is being removed by ground water pumping; and 3) that A & B’s
poorest performing wells could not be used as a measure for establishing the
reasonableness of the ground water levels. R. 3113. Ultimately the Hearing Officer
concluded “[t]he right to water [quantity] established in the partial decree remains, but
that right is dependent upon A & B’s ability to reach the water from those wells or to

No., 39576, Order on Cross Motions for Summary Judgment; Order on Motion to Strike Affidavits, Subcase
91-00005 {Basin-Wide Issue 5y (July 2, 2001), p.22.
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import it from other wells.” Jd. The Director adopted the Hearing Officer’s
recommendation in the Final Order. R. 3321,

Idaho Code § 42-237a.g. sets forth the Director’s duties with respect to
establishing ground water levels:

In the administration and enforcement of this act and in the effectuation of
the policy of this state to conserve its ground water resources, the director
of the department of water resources ir his sole discretion is empowered .

g. To supervise and control the exercise and administration of all
rights to the use of ground waters and in the exercise of this discretionary
power he may initiate administrative proceedings to prohibit or limit the
withdrawal of water from any well during any period that he determines
that water to fill any water right in said well is not there available. To
assist the director of the department of water resources in the
administration and enforcement of this act, and in making determinations
upon which said orders shall be based, he may establish a ground water
pumping level or levels in an area or areas having a common ground water
supply as determined by him as hereinafter provided. Water in a well
shall not be deemed available to fill a water right therein if withdrawal
therefrom of the amount called for by such right would affect, confrary fo
the declared policy of this act[’], the present or future use of any prior
surface or ground water right or result in the withdrawing of the ground
water supply at a rate beyond the reasonably anticipated rate of future
natural recharge. '

(emphasis added). Accordingly, the GWA does not mandate that the Director establish
ground water levels automatically as a matier of course in conjunction with a delivery
cail by a ground water pumper.

The Hearing Officer’s conclusion that reasonable pumping levels had not been
exceeded was based on the finding that sufficient water was available satisfy the 36-2080
right at current pumping levels following the consideration of factors associated with the
material injury analysis. Inrlight of this finding the Hearing Officer concluded it was not
necessary for the Director to establish a reasonable level in conjunction with the delivery

call, This Court agrees and affirms the determination, subject to one proviso.

® The policy of the GWA is included in 1.C. § 42-226 which provides in relevant part: “Prior appropriators
of underground water shall be protected in the maintenance of reasonabls ground water pumping levels as
may be esiablished by the director of the department of water resources as herein provided.”
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The Director’s conolusioﬁ is based on two threshold determinations made in
conjunction with the material injury analysis, First, the Director’s determination that
sufficient water exists at current pumping levels relies on the finding that 0.75 miner’s
inches per acre is sufficient quantity to satisfy the purpose of use for the 36-2080 right
despite the right being decreed for 0.88 miner’s inches per acre. Second, the Director’s
determination that it was appropriate to analyze injury cumulatively based on injury to
the entire right as opposed to evaluating injury to the 177 separate points of diversion,
The significance of which would require A & B to move available water around within
the project from wells capable of over performing fo those areas served by
underperforming wells. In other words injury would not be determined without looking at
the depletive effects to entire right as opposed to individual points of diversion. These
threshold issues are addressed separately in this opinion. To the extent the Director erred
in either of these determinations it may require that the Director revisit the issue of the

reasonableness of the pumping levels,

C. The Director erred in failing to apply the constitufionally protected
presumptions and burdens of proof.

A & B argues the Director unconstituiionaily applied the CMR by failing to apply
the proper presumptions and burdens of proof resulting the reduced diversion rate per
acre for the 36-2080 right from 0.88 to 0.75 miner’s inches. This Court agrees. The 36-
2080 right was licensed and ultimately decreed with a diversion rate of 0.88 miner’s
inches per acre for the 62,604.3 acre place of use.’ Following application of the CMR,
Rule 42 in particular, the Director determined that 0.75 miner’s inches met A & B’s
minimum irrigation needs. The 0.75 miner’s Inches per acre, among other things, was

therefore used to arrive at the finding of no material injury.

1. The CMR, Material Injury, and Efficient use of Water Without
Waste.

""" The fact that the right was decreed for 1,100 cfs to a 62,604.3 place of use involves a separate issue
addressed later in this opinion.
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The 36-2080 right is included in an organized water district, CMR Rule 40
pettains to responses to delivery calls in organized water districts, and in relevant part
provides as follows:

040. RESPONSES TO CALLS FOR WATER DELIVERY MADE
BY THE HOLDERS OF SENIOR PRIORITY SURFACE OR
GROUND WATER RIGHTS AGAINST THE HOLDERS OF
JUNIOR PRIORITY GROUND WATER RIGHTS FROM AREAS
HAVING A COMMON GROUND WATER SUPPLY IN AN
ORGANIZED WATER DISTRICT (RULE 49).

01.  Responding Toe a Delivery Call. When a delivery call is
made by the holder of a senior-priority water right (petitioner) alleging
that by reason of a diversion of water by the holders of one (1) or more
junior-priorily ground water rights (respondents) from an area having a
common ground water supply in an organized water district the petitioner
is suffering maferigl injury, and upon a finding by the Director as
provided in Rule 42 that material injury is occurring, the Director,
through the water master, shall;

. Regulate the diversion and use of water in accordance with
the priorities of rights of the various surface or ground water users whose
rights are included within the district. . . .

IDAFPA 37.03.11.040.01.a (emphasis added). CMR Rule 0640.03 provides:

Reasonable exercise of rights. In determining whether diversion and the
use of water under rights will be regulated under Subsection 040.01.a. or
040.01.b, the Director shall consider whether the petitioner making the
‘delivery call is suffering material injury to a senior-priority water right
and is diverting and using water efficiently withont waste, snd in a
manner consistent with the goal of reasonable use of surface and ground
waters as described in Rule 42. The Director will also consider whether
the respondent junior-priority water right holder is wusing wafer
efficiently and without waste.

IDAPA 37.03.11.040.03. '(emphasis added). CMR 010.14 defines “material injury” as:
“Hindrance to or impact upon the exercise of @ water right caused by the use of water
by another person as determined in accordance with Idako Law, as sef for in Rule 427
IDAPA 37.03.11.010.14 (emphasis added).

CMR Rule 42 sets forth the factors for determining material injury and the use of

water efficiently without waste as follows:
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042, DETERMINING MATERIAL INJURY AND
REASONABLENESS OF WATER DIVERSIONS (RULE 42).

01. Factors. Factors the Director may consider in determining
whether the holders of water rights are suffering material injury and
using water efficiently without waste, include but are not limited to:

a. The amount of water available i the source from which the
water is diverted.

b. The effort or expense of the holder of the water right to
divert the water from the source.

e Whether the exercise of junior-priority ground water rights
individually or collectively affects the quantity and timing of when water
is available to, and the cost of exercising, a senior-priority surface or
ground water right. This may include the seasonal as well as the multi-
year cumulative impacts of all ground water withdrawals from and area
having a common ground water supply.

d. If for wrigalion, the rate of diversion compared to the
acreage of the land served, the annual volume of water diverted, the
syster diversion and conveyance efficiency, and the method of izrigation
water application.

e. The amount of water being diverted and used compared to
other rights. :

£ The existence of watet measuring and recording devices.

g. The extent to which the requirements of the holder of a

senior-priority water right could be met with the user’s existing facilities
and water supplies by employing reasonable diversion and conveyance
efficiency and conservation practices. . . .

h, The extent to which the requirements of the senior-priority
surface water right could be met using alternate reasonable means of
diversion or alternate points of diversion, including the construction of
wells or the use of existing wells to divert and use water from the area
having a commeon ground water supply under the petitioner’s surface
water right priority.

IDAPA 37.03.11.042.01 .a.-h.
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2. American Falls Reservoir Dist, No, 2v. IDWR

In American Falls Reservoir Dist. No. 2 v. IDWR, 143 1daho 862, 154 P.3d 433
(2007) (AFRD #2), the Idaha Supreme Court addressed the constitutionality of the CMR
in the context of a facial challenge. The issue arose as a result of seniot surface right
holders challenging the constitutionality of the CMR because the Rules required the
serior making the call to prove material injury after the Director requested information
from the surface users for the prior fifteen irrigation seascns instead of automatically
giving effect to the decreed elements of the water right. The district court held the CMR
to be facially unconstitutional for failing to “also integrate the coneomitant tenets and
procedures relating to a delivery call, which have historically been necessary to give
effect to the constitutional protections pertaining to senior water rights. . .. Id. at 8§70,
154 P.3d at 441. The district court held that *under these ¢ircumstances, no burden
equates to impermissible burden shifting.” Jd at 873, 154 P.3d at 444,

On appeal, the Idaho Supreme Court held that the CMR were not facially
defective for failure to include the applicable burdens of proof and evidentiary standards
based on the application of principles unique to facial challenges. Integral to the
Supreme Court’s determination was the recognition that:

CM Rule 20.02 provides that: ‘[T]hese rules acknowledge all elements of
the prior appropriation doctrine as established by Idaho law.” ‘Idaho law’
as defined by CM Rule 10.12 means ‘[TThe constitution, statutes,
administrative rules and case law of Idaho.” Thus, the Rules incorporate
by reference and to the extent the Constitution, statutes and case law have
identified the proper presumptions, burdens of proof, evidentiary standards
and time parameters, those are part of the CM Rules.’

Id at 873, 154 P.3d at 444, Accordingly, even though the CMR do not expressly address
the burdens and presumptions the Director could still apply the CMR in 2 constitutional
menner by including the constitutional burdens and presumptions. The Court then held
that “the Rules do not permit or direct the shifting of the burden of proof...
[r]equirements pertaining to the standard of proof and who bears if have been
developed over the years and are to be read into the CM Rules.” 1d. at 874, 154 P.3d
at 445 (emphasis added). Further:
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The Rules should mnot be read as containing a burden-shifting
provision to make the petitioner re-prove or re-adjudicate the right
which he already has. . . . While there is no question that some
information is relevant and necessary to the Director’s determination of
how best to respond to a delivery call, the burden is not on the senior
water rights holder to re-prove an adjudicated right.  The
presumption under Idaho Iaw is that the senior is entitled o his
decreed water right, but there certainly may be some post-
adjudication factors which are relevant to the determination of how
much water is acinally needed. The Rules may not be applied in such
a way as to force the senior to demonsirate an entitlement to the water
in the first place; that is presumed by the filing of a pefifion
containing information about the decreed right. The Rules do give the
Director the tools by which to determine “how the various ground and
surface water sources are interconnected, and how, when, where and to
what extent the diversion and use of water from one source impacts
fothers].” A4 & B Irrigation Dist, 131 Idaho at 422, 958 P.2d at 579.
Once the initial determination is made that material injury is
occurring or will oceur, the junior then bears the burden of proving
that the eall would be fatile or to challenge, in some other
~ constitutionally permissible way, the senior’s call.

Id. at 877-78, 154 P.3d at 448-49 (emphasis added),

3. The Significance of a Licensed or Decreed Water Right.

In applying the factors as set forth in CMR Rule 42, the Director concluded that
despite a decreed rate of diversion of 0.88 miner’s inches per acre, the minimum rate of
diversion per acre that would satisfy A & B’s irrigation requirements was 0.75 miner’s
inches. The Director concluded sufficient water supply was available to provide the 0.75
miner’s inches and denied A & B’s delivery call. The issue arises as a result of the
variance between the quantity decreed for the water right and the quantity the Director
determined was actually needed to accomplish the decreed purpose of use, or put
differently, the quantity that could be put to beneficial use.

As part of 1daho’s licensure statutes the permit holder is required to make proof of
beneficial use and the Department is required to examine such use. L.C. § 42-219. Idaho
Code § 42-219 provides: '

[Ulpon receipt by the department of water resources of all the evidence in
relation to such final proof, it shall be the duty of the department to
carefully examine the same, and if the department is satisfied that the law
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has been fully complied with and that the water is being used at the place

claimed and for the purpose for which it was originally intended, the

department shall issue to such user or users a Hoense confirming such use.

Such license shall . . . state . . . the purpose for which such water is used,

the quantity of water which may be used, which in no case shall be an

amount in excess of the amount that has been beneficially applied.

Id. (emphasis added). Idaho Code § 42-220 provides that “[sJuch license shall be binding
upon the state as to the right of such licensee to use the amount of water mentioned
therein, and shall be prima facie evidence as to such right . . . .* Further, “neither such
licensee nor anyone claiming a right under such decree, shall at any time be entitled to
the use of more water than can be beneficially applied on the lands for the benefit of
which such right may have been confirmed . .. .” LC. § 42-220.

Idaho’s adjudication statutes require the Director to evaluate the extent and nature
of sach water right for “;Nhich a claim was filed based on state law. 1.C. § 42-1410. The
Department’s role in the adjudication “is that of an independent expert and techmical
assistant to assure that claims to water rights acquired under state law are accurately
reported.” Further, [t]he director shall make recommendations as to the extent of
beneficial use and administration of sach water right under state law. .. . L.C, § 41-
1401B. Idaho Code § 42-1402 provides: “The right confirmed by such deecree . . . shall
describe the land to which such water shall become appurtenant, The amount of water so
allotted shali never be in excess of the amount actually used for beneficial purposes for
which such right is ¢laimed . . . . Idahe Code § 42-1411 requires the Director to prepare
and file a director’s report which among other things determines the quantity of water
used. The statute further provides that “[e]ach claimant of a water right has the ultimate
burden of persuasion for each element of the water right.” Further, that because the
“director’s report is prima facie evidence of the nature and extent of the water rights
acquired under state law, a claimant of a water righit acquired under state law has the
burden of going forward with the evidence to establish any element of a water right
which is in addition to or inconsistent with the description in a director’s report.” L.C. §
42-1411(5). Finally, Idzho Code § 42-1420 provides “the decree enfered in a general
adjudication shall be conclusive as to the nature and extent of all water rights in the
adjudicated system.” 1.C. § 42-1420.
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Accordingly, both Idaho's licengure and adjudication statutory schemes expressly
take into account the extent of the beneficial use in regards to the quantity element of a
watet right and expressty prohibit quantity from exceeding the amount that can be
beneficially used. In sum, the quantity specified in a decree of an adjudicated water

right is a judicial determination of beneficial use consistent with the purpose of use

for the water right.
4. The License or Decree However, is not Conclusive as to the Quantity

Put to Beneficial Use Due to Post-Drecree Factoxs.

Although a license or decree among other things includes a determination of
beneficial use for a water right, it is not conclusive that the water user is actually puiting
the full quantity to beneficial use. In State v. Hagerman Water Right Owners, 130 Idaho
736, 947 P.2d 409 (1997), the Idaho Supreme Court acknowledged in the context of the
SRBA that the Director was not obligated to accept a prior decree as conclusive proof of
a water right because water rights can be lost or reduced based on evidence that the water
right has been forfeited. Jd. at 741, 947 P.2d at 414. The Supreme Court acknowledged
this same point in 4 FRD#2 noting that there may be post-adjudication factors relevant to
the determination of how much water is actually needed. AFRD#2 at 878, 154 P.3d at
449, ,

Conditions surrounding the use of water are not static. Post-adjudication
circumstances can result where a senior may not require the full quantity decreed. The
most obvious example would be if the senior is not irrigating the full number of acres for
which the right was decreed. Efficiencies, new fechnologies and improvements in.

delivery systems that reduee conveyance losses can result in a circumstance where the
| full decreed quantity may not be required to irrigate the total number of decreed acres.
The subsequent lining or piping of a ditch or the conversion from gravity fed furmw
irrigation to sprinkler irrigation can reduce the quantity of water needed to accomplish

the purpose of use for which the right was decreed.!! Year to year variations in water

! Also, the rate of diversion for an frrigation. water right sets a maximum rate of diversion to satisfy the
peak water demand for the most water intensive crop grown in the region. 1n the event the senior is
irrigating a less water intensive crop, the maximem rate of diversion may not be required. However, this
limitation is less significant in the administration of ground water and femperad hy the fact that any relicf
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requirements also result from the types of crops that may be planted. The Idaho
Legislature specifically acknowledged water users could reduce water requirements
through the implementation of efficiencies and autherized the ability to expand irrigated
acreage so long as the rate of diversion was not increased. See L.C. § 42-1426.

In this case, the Director determined that A & B successfully implemented a
number of measures that have reduced the amount of water required fo rrigate the
‘62,604.3 acres: including the conversion of 1440 acres from ground to surface water
irrigation; reduction of conveyance losses from approximately 8 percent fo 3 percent;
conversion of 96 percent of the frrigation systems to sprinkler; and the re-use of drain
water, R. 1148. It should therefore come as no surprise that a water user can require less
water than the decreed quantity to accomplish the purpose for which the right was
decreed. As such, the quantity reflected in a license or decree is not conclusive as to
whether or not all of the water diverted is being put to beneficial use in any given

irrigation season.

5. Waste Results from the Failure to Put the Fall Diverted Quantity to
Beneficial Use.

If circumstances do not require the fuil amount of the decreed guantity to
accomplish the purpose of use but the senior nonetheless continues to divert the decreed
guantity, the issue is one of wasie. The wasting of water is not only contrary to Idaho law
but it is a recognized defense to a delivery call. In Martiny v. Weils, 91 Idaho 215, 218-
19, 419 P.2d 470 (19566), the Idaho Supreme Court held:

Wasting of irrigation water is disapproved by the constitution and laws of
this state. As we sald in Mountain Home Irrigation District v. Duffy,
supra, it is the duty of a prior appropriator of water fo allow the use of
such water by a junior appropriator at times whex the prior appropriator
has no immediate need for the use thereof,

Id. (emphasis added). Simply put, a water user has no right fo waste water. If more

water is being diverted than can be put to beneficial use, the result is waste.

from regulation of junior wells Is typically not instantaneons. Therefore, even though a senior may not be
frrigating the most water intensive crop in the current irrigation season administration needs to take into
account the ability of a senior to rotate to a more water intensive c1op in the next irrigation season.

MEMORANDBUM DECISION AND ORDER ON PETITION FOR JUDICTAL REVIEW Page 31 of 50



- -

Consequently, Idaho law prohibits a senior from calling for the regulation of jumiors for
more watey than can be put fo beneficial use,

This exact issue was addressed in context of the SRBA. The SRBA Court
addressed the issue of whether or not partial decrees should include a remark qualifying
that the amount of water that could be sought incident o a delivery call was limited to the
guantity that could be béneﬁcially used as opposed to the quantity actually stated in the
decree. The Hon. R. Barry Wood presiding, expressly rejected the necessity of such a
remark based on the following reasoning:

Implicit in the quantity element in a decree, is that the right holder is
putting to beneficial use the amount decreed. As the Idaho Supreme Court
has stated: ‘Idaho’s water law mandates that the SRBA not decree water
rights “in excess of the amount actually used for beneficial purposes for
which such right is claimed’.” State v. Hagerman Water Right Owners,
-130 Idabo 727, 730, 947 P.2d 400, 403 (1997); quoting 1.C. § 42-1402.
However, the quantity element in a water right necessarily sets the
‘peak’ limit on the rate of diversion that a water right holder may use
at any given point in time. In addition to this peak limit, a water user
is further limited by the guantity that can be used beneficially at any
given point in time (i.e. there is no right to divert water that will be
wasted). A & B Irrigation District v. Idaho Conservation League, 131
Idaho 411, 415, 958 P.2d 568 (1997). The quantify element is a fixed or
constant limif, expressed in terms of rate of diversion (e.g. cfs or
niners inches), whereas the beneficial use limit is a fluctuating limit,
which contemplates both rate of diversion and fofal volume, and takes
inio account a variety of factors, such as climatic conditions, the crop
which is being grown at the time, the stage of the crop at any given
point in time, and the present moisture content of the soil, etc. The
Idaho Constitution recognizes fluetuations in use in that it does not
mandate that non-application to a beneficial use for any period of
time no matier how short result in a loss or reduction to the water
right. State v. Hagerman Water Right Owners, at 730, 947 P.2d at 403.

Finally, it is a fundamental principal of the prior appropriation doctrine
that a senior right holder has no right to divert, (and therefore to ‘call,”)
more water than can be beneficially applied. Stated another way, a water
user has no right to waste water. In Siate v, Hagerman Water Rights
Owners, 130 Idaho at 735, 947 P.2d at 408, the Idahc Swupreme Court
stated:

A water user is not entifled to waste water...Tt follows that
a water right holder cannot avoid a partial forfeiture by
wasting portion of his or her water right that cannot be put
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to beneficial use during any part of the statutory period. If
a water user cannot apply a portion of the water right to
beneficial use during any part of the statutory period, bat
must waste the water in order to divert the full amount of
the water right, forfeiture has taken place.

Id. (citations omitted).

NSGWD has not convinced this Cowrt that it is necessary to have a
restatement of this principal on the face of a water right decree. More
importantly, the quantity element of a water right does not contemplate
minute by minute, or hour by hour, limitations on diversions, as this truly
would be an administrative nightmare.
American Falls Reservoir District # 2 v. IDWR, Gooding Dist. Court Case No. CV-2005-
0000600, page 95 (June 2, 2006) (Hon. R. Barry Wood) (quoting Memorandum Decision
and Ovrder on Challenge; Order Granting State of Idaho’s Métion Jor the Court to Take
Judiciad Notice of Facts; Order of Recommilment with Instructions to Special Master
Cushman (Nov. 23, 1999)) (emphasis in original). The significance of the decision is the
recognition that the partial decree is a determination of beneficial use. The inclusion of
the remark would require the seniot to “prove up” the extent of beneficial use every time
administration is sought. The decision did not reject the argument that the senior has no
right to call for water that is not or will not be put to beneficial nse. However, implicit in
the rejebtion of the remark is the recognition that the sentor’s failure to put the decread
quantity to beneficial use is a defense to a delivery call. The SRBA Court rejected the
inclusion of an undefined limitation cn the decreed quantity requiring the senior making
the call to re-establish the extent of beneficial use.

In sum, if a water user is not making beneficial use of the water diverted,
irrespective of the quantity decreed, the result is waste. Idahe law prohibits a senior from
depriving a junior appropriator of water if the water called for is not being put to
beneficial use. Therefore a decree or license does not insulate a senior appropriator from
an allegation of waste or the failure to put the decreed quantity to beneficial use. Waste

or the failure to put the decreed quantity to beneficial use is a defense to a delivery call.

6. 'The Burden to Establish Waste as a Defense is on the Junior
Appropriator and Must be Shown by Clear and Convineing Evidence.
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Idaho law provides that the burden of establishing waste is on the junior
appropriator. Gilbert v. Smith, 97 Idaho 735, 739, 552 P.2d 1220, 1224 (1976). ldaho
law has also consistently required that incident to a delivery call the burden is on the
junior to establish by clear and convincing evidence that the diverting of water by the
junior will not injure the right of the senior appropriator on the same source. Cantlin v.
Carter, 88 1daho 179, 397 P.2d 761 (1964),; .Josslyn v. Daly, 15 Idaho 137, 96 P. 568
(1908); Moe v. Harger, 10 Idaho 302, 7 P. 645 (1904). Accordingly whether the junior’s
defense is that there is no injury because the diversions of the junior do not physically
interfere with the right of the serior (i.e futile call) or that the senior is not injured
because the senior is putting less than the decreed quantity of water {o beneficial use or
wasting water, that burden rests on the junior. Clear and convineing evidence refersto a
degree of proof greater than a mere preponderance of the evidence or evidence indieating
that the thing to be proved is highly probable or reasonably certain, Siafe v. Kimball, 145
Idaho 542, 546, 181 P.3d 468, 472 (2008); ldaho State Bar v. Top, 129 Idaho 414, 416,
925 P.2d 1113, 1115 (1996).

A dstermination that a portion of a decreed water right is being wasted (or is not
being put to beneficial use) is a diminishment of a property right. The decreed quantity is
reduced by the amonnt determined not being put to beneficial use. Whether the senior is
deprived of water for part of an irrigation season, an entire irrigation season or the
quantity element is permanently reduced through a finding of partial forfeiture, the

senior’s right fo divert water up to the decreed quantity is noretheless diminished.” The

2 The counter-argument raised by Respondents is that there is not a diminishmient in the property right
because the senior’s property right is limited to the amousnt that can be put to beneficial use, 'While that
may be rue, the argument overlooks the fact that the decres is a determination of the beneficial use subject
to various defenses. The burden is on the junior to show by clear and convineing evideice that less than
thé decreed arnount is being put beneficial use. To conclude otherwise accords ne presumptive weight to
the decree. This is precisely the reason why the SRBA Court rejected including a remark expressly
Hmiting quantity to that put to beneficial use. The irclusion of such a remark would kave resulted in an
unlawful shifting of the burden of proof by making the senior re-prove guantity in conjunction with a
delivery call. Simply put, the senior is entitled 1o the quantity reflected i the decree unless it can be shown
by clear and convincing evidence that the full quantity is not or would not be put to beneficial use. The
process gives propet presumptive weight to the decree and at the same time takes into account that the
decree is mot conclusive. However, the standard of proof {clear and convineing evidence) required for
establishing that less than the decreed quantity is being pirt to beneficial use is much higher than the
standard of proof (preponderance) initially requsred in the adjudication and distinguishes what is truly a
defense to the right from a re-adjudication of the right.
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Idaho Supreme Court has consistentty held that actions resulting in the diminishment of 2
water right must be proved by clear and convincing evidence. Forfeiture or abandonment
of a water right must be established by a standard of clear and convincing evidence.
Crow v. Carlson, 107 Idaho 461, 467, 690 P.2d 916, 922 (1984); Jerkins v. IDWR, 103
Tdaho 384, 388-89, 647 P.2d 1256, 1260-61 (1982). The same is true with respect o
establishing prescriptive title to the water right of another. Gilbert at 739, 552 P.2d at
1224 (citing Loosli v. Heseman, 66 ldaho 469, 162 P.2d 393 (1945)). Similarly, a futile
call defense requires a showing of clear and convincing evidence that diversions by a
junior appropriator will not injure the rights of a senior appropriator.

The application of the clear and convincing standard of proof only makes sense
from a common sense perspective. 1f the Director determines that a senior can satisfy the
decreed purpose of use on less than the decreed quantity reflected, he needs to be certain
to a standard of clear and convincing evidence, In making e determination of whether or
not o regulate juniors, the Director is required to evaluate whether the quantity available
meets or exceeds the quantity the senior can put fo beneficial use, If the Director
regulates juniors to satisfy the senior’s decreed quantity there is no risk of injury to the
senior. However, if the Director regulates juniors to satisfy a quantity less than decreed,
there is risk to the senior that the Director’s determination is incorrect. There is no
remedy for the senjor if the Director’s determination turns out to be in error and the
senior comes up short of water during the frrigation season. Any burden of this
uncertainty should be borne by the junior. The only way to eliminate risk to the senior
while at the same time give effect to full economic development and optimum use of the
water resources is to require a high degree of certainty supporting the Director’s
determination. Put differently, if the Director has a high degree of certzinty that the
senior is exceeding beneficial use requirements then there is no risk of injury to the
senior. However, if the Director’s determination is only based on a finding “more
probable than not,” the sendor’s right is put at risk and the junior is essentially accorded
the benefit of that uncertainty. The requisite high standard accords appropriate

presumptive weight to the decree.
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7. Reconciling the Alleged Disparity Between the Decreed Quantity and
the Quantity of Water Actually Required to Satisfy the Purpose of Use Consistent
with Idaho Law and Without Re-Adjudicating the Quantity Element,

In recognizing that a difference can exist between the decreed quantity and the
quantity put io beneficial use, the question becomes how the Director can give proper
effect to the decree and still administer to the guantity put to beneficial use without
resulting in & de facto re-adjudication of the water 1ight? The answer lies in the
appiication of the constitutionally engrained presumptions and burdens of proof.

The following example jllustrates the conundrum that occurs when proper efiect
is not given to the decree. Assume for the sake of discussion that A & B claimed the 36-
2080 right in the SRBA with a diversion rate of .88 miner’s inches per acre. The
Director investigated the claim and recommended a diversion rate of .75 miner’s inches.
A & B filed an objection to the recommendation. IGWA, the City of Pocatello and
Fremont Madison et al. file responses and a trial is held. At trial A & B presents its case
including expert testimony in support of the claim that the requisite rate of diversion is
(.88 miner’s inches. The respondents present conflicting evidence including expert
testimony that 0.75 miner’s inches or less is sufficient to accomplish the purpose of use.
The experts present opinions on the amount of water necessary 1o raise crops to maturity,
the significance of soil moisture etc. Ultimately, the SRBA Court finds that A & B
established a quantity of 0.88 miner’s inches by a preponderance of the evidence and
issues a partial decfee for that quantity. Six months later A & B is unable to pump the
full decreed quantity and seeks administration from the Department. The Director
performs & “material injury” analysis and concludes that 0.75 miner’s inches is sufficient
to satisfy A & B’s purposes of use. A & B disagrees with the determination and requests
ahearing. At the hearing A & B presents its case including expert testimony in support
of the claim that the requisite rate of diversion is 0.88 miner’s inches. The respondent’s
present conflicting evidence, including the expert testimony that 0.75 miner’s inches or
less would be sufficient to accomplish the purpose of use. The experts present opinions
on the amount of water necessary o raise crops to maturity, the significance of soil
moisture etc. D&ja Vu? Ultimately the Director concludes by a preponderance of the

evidence that 0.75 miner’s inch per acre is sufficient. The example illustrates that under
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the Director’s application of the CMR the senior can be forced to re-litigate the exact
same issuc when proving up the elements of the water right and when subsequently
seeking administration for the same right.

In this case the Hearing Officer’s recommendation acknowledged that “the
analysis of experts varies dramatically” on the amount of water needed 1o meet the
minimum requirements for the crops. “Farmers with comparable experience differ on the
amount needed to meet mimimum requirements. Experts with comparable education have
similar disagreements.” R. 3109, The Hearing Officer ultimately concluded “the
Ditrector’s determination is supported by substantial evidence.” R. 3110. No reference
was made to the evidentiary standard applied.

In AFRD #2 the Supreme Court made it clear that the CMR should not be read to
require the senior to re-prove or re-adjﬁdicate a decreed right but also acknowledged that
there may be post-adjudication factors relevant to the determination of how much water
is actually needed. At the district court level in AFRD#2Z Judge Wood opined that “a
decreed water fight is far more than a right to have another lawsuit only this time with the
Director.” American Falls Reservoir District # 2 v. IDWR, at 93. Absent the application
of an evidentiary standard of clear and convincing evidence this Court has difficulty
distinguishing how this is not a re-adjudication of A & B’s right. Issues pertaining to
necessary quantity, beneficial use, evapotranspiration of crops, waste and the like should
have been identified in Director’s recommendation and ultimately litigated in the context
of the SRBA proceedings. The Director reasons that if is not a re-adjudication of A &
B’s right because A & B still has the right to divert up to the full 0.88 miner’s inches
when water is available but that the Director will only consider the administration of
junior’s based on the determination of actual need of the senior, which is the {.75 miner’s
inch per acre. This Court fails to see the distinction. In a prior appropriation system a
water right becomes meaningless if not honored in times of shortage. The call is the
means by which effect is given to the priority date. The priority date is the essence of a
water right in a prior appropriation system.

The problem arises with the initial determination of “material injury.” In AFRD
#2 the Supreme Court held once the initial determination is made that “material injury” is

occurring or will occur, the junior then bears the burden of proving that the call would be
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futile or to challenge, in some other constitutionally permissible way, the senior’s call.
AFRD #2, 143 Idaho at 878, 154 P.3d at 449. However, the Director’s “threshold”
material injury determination includes what would otherwise be a defense to a delivery
call. The problem with this approach is that it circumnvents the constitutionally inculcated
presumptions and burdens of proof.

The CMR distinguish between “material injury” and “using a water right
efficiently without waste.” CMR Rule 010.14 defines “material injury” as “hindrance to
or impact upon the exercise of a water right caused by the use of water by another
person.” CMR Rule 010.25 defines “water right” as the legal right to divert and use . . .
the public waters of the state of Idaho where such right is evidenced by a dectee, permit
or license . . ..” Prior to regulating junior rights in an organized water district, CMR
Rule 040.03 requires the Director to consider whether the senior is suffefing “material
injury” and “is diverting and using water efficiently and without waste.” The factors in
Rule 042,01 also provides “[flactors the Director may consider in determining whether
holders of water rights are suffering material injury and using water efficiently without
. waste include. . . .” (emphasis éddcd). Although the CMR address the two concepts in
conjunction with each other, the Supretme Court held the rules cannot be read as a burden
shifting provision to require the senior to re=prove or re-adjudicate his right. AFRD#2Z
143 Idaho at 877-78, 154 P.3d at 448-49,

Therefore, this Court holds that in order to give the proper presumptive
weight to a decree any finding by the Director that the quantity decreed exceeds that
being put to beneficial nse must be suppoxted by clear and convincing evidence.
Accordingly, this Court holds the Director erred by failing to apply the correct

presumptions and burdens of proof, The case is remanded for this purpose.

D. The Director Did Not Err by Failing to Separately Consider Depletions to
Individual Points of Diversion For Purposes of Determining Material Injury to the
36-2080 Right. - ' '

A & B argues the Director erred in failing to determine material injury based on

Jepletions to the 177 individual points of diversion as epposed to determining injury
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based on depletions to the cumulative decreed quantity. A & B argues further that the
Director erred by requiring that A & B iake reasonable steps to interconnect individual
wells or systems within the Unit prior to seeking regulation of junior pumpers. The
Hearing Officer concluded that it was proper to consider the system as a whole but that
consideration must be given to account for the fact that water from one well is not
accessible to the entire acreags:

Considering the fact that the project was developed, licensed and partialty
decreed as a system of separate wells with multiple points of diversion, it
is not A & B’s obligation to show inferconnection of the entire system to
defend its water rights and establish material injury. However, it is
equally clear that the licensing requested by the Bureau of Reclamation
envisioned flexibility in moving water from one location to another.
Consequentily, there is an obligation of A & B to take reasonable steps fo
maximize the use of that flexibility to move water within the system
before it can seek curtasilment or compensation from juniors. A & B has
some interconnection within the system to utilize the water it can pump.
But the record does not establish whether further interconnection is either
financially or technically practical.

R. 3096. This Court agrees that the systen: must be considered as a whole based on the
way int which the water right is decreed. Further, that the extent to which the Director
may require A & B to move water around within the Unit prior to regulating junior
pumpers is lefi to the discretion of the Director. The Director concluded that A & B must
make reasonable efforts to maximize inferconnection of the syétem and placed the burden
on A & B to demonstratc where injerconnection is not physically or financially practical.
The Director did not abuse discretion in imposing such a requirement. '

The way in which the 36-2080 water right was licensed and ultimately decreed in
the SRBA is not typical. " The partial decree does not define or limit the place of nse for
any of the 177 points of diversion within the boundaries of the Unit. Instead, the decree |
lists the 177 different points of diversion and describes the place of uge as “the boundary
of A & B Trrigation District service area pursuant to Section 43-323, Idaho Code.” See
Exh. 139. The legal effect is that water diverted from any one of the points of diversion
is appurtenant to and therefore can be used on any and all of the 62,604.3 acres within the
defined place of use, The license or partial decree also does not describe or assign a rate

of diversion or volumetric limitation to any of the individual points of diversion. Instead,
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the right is licensed and decreed at the cumulative diversion rate of 1,100 cfs with a
250,417.20 AFY limitation for the entire water right. The legal effect is that up to the full
rate of diversion can be diverfed from any combination of the 177 points of diversion up
to the AFY volumetric limitation and applied to any of the lands within the Unit.

Structuring the right in this marmer was not due to oversight. The USBOR applied
for the right to be licensed as such in order to provide for the greatest amount of
flexibility in distributing water throughout the project. R. 3093-94. In a response from
the USBOR to the Department regarding the permit application, the USBOR states:

We emphasize that the project is one integrated system, physically,

operationally, and financially. Some lands, depending on project

requirements, can be served from water from several wells. Therefore, it

is impractical and undesirable to designate precise land area within the

project served by each of the specific wells on the list.
Exh. 157D.

Although decreed as such, the Unit presently doés not consist of a system of
interconnected wells and due to the geographic i;errain, water cannot presently readily be
distributed throughout the entire project from any particular well or system. Nonetheless,
the right is essentially decreed as having alternative points of diversion for the 1100 cfs
for the entire 62,604.3 acres. Therefore, because no rate of diversion or voiumetric
limitation is decreed to a particular point of diversion, A & B has no basis on Whiéh to
seek regulation of juniors in order to divert a particular rate of diversion from a particalar
point of diversion, provided a sufficient quantity can be diverted through the various
alternative points of diversion that are appurtenant to the same lands. Simply put, based
on the way in which the right is decreed A & B does not get to dictate particular
quantities that need to be diverted from particular points of diversion.

If A & B wishes to have its right administered on a more regionalized basis, it
would be incumbent on A & B undergo a transfer proceeding to have particular points of
diversion assigned to more discrete places of use within the Unit. The drawback would
be that A & B may have to forgo the high degree of flexibility it currently holds with
respect to the use of the water within the project. The current flexibility with respect to
the use of the right results in uncertainty over the availability of water to subsequent

appropriators because A & B is authorized under the right to divert up to its decreed
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amount from any combination of its points of diversion at its discretion. However, A &
B can’t have it both ways. Flexibility has its benefits and burdens. The Director also has
flexibility when it comes to responding to requests for regulation., Until such time as the

right is defined with more particularity, the extent to which the Director can require

interconnectedness is left to his discretion.

1. Issues with Respect to Enlargement Claims,

Another problem with seeking regulation of juniors to satisfy underperforming
wells is that A & B has been allowed to establish enlargement claims pursuant to 1.C. §
42-1426, based on areas of the project that produce water in excess of what is required in
a particular area of the project. A & B irrigates approximately 2000 enlargement acres.
The way in which the right is decreed creates an anomaly whereby A & B seeks
regulation of juniofs to saiisfy underperforming peints of diversion for the 36-2080 right
while at the same time continues to irrigate enlargement acres from alternative points of
diversion authoﬁzed under the same right. The indirect result is that the enlargement
rights are protected under the September 9, 1948, priority date and the subordination
provision that applics to all enlargement rights is circumvented.” Accordingly, prior to
seeking regulation of pumpers junior to September 9, 1948, it would be incombent on A
& B to first apply the water servicing the enlargement acres on its original' lands or
alternatively to factor that quantity of water used in conjunction with the enlargement
acres inio the Director’s material injury analysis in determining water shortages, if any, to

the 36-2080 right, Thereafter, if there is insufficient water to satisfy the enlargement

" The following subordination remark is included in all enlargement rights perfected pursnant to LC. § 42-
1426:

This water right is subordinate to all other water rights with a priority date sarlier than

April 12, 1994, that are not decreed as enlargements pursuant to section 42-1426, 1dako

Code. As between water Tights decreed as enlargements pursuant to section 42-1426,

Idahe Code, the earlier priority is the superior right.

The remark was included in decrees for enlargement rights following the Idaho Supreme Cour’s holding in
Fremont-Madison Irr. Dist. v. Idaho Ground Water Appropriators, Inc., 129 Tdaho 434, 526 P.2d 1301
{1995). Tronically the inchusion of the remark was chalienged by A & B in the SRBA with respect to its
enlargement claims stemming from the 36-2080 right. 7n Re: SRB4 Case No. 39576, Order on Challenge,
(4 & B) frr. Dist., Subcase Nos. 36-2080 et. al (April 25, 2003) (Hon, Roger S. Burdick). The inclusion of
the remark was affirmed by the Idaho Supreme Courtin A & B frr. Dist. v. Aberdeen-dmerican Falls
Ground Water Dist. et. al., 141 Idaho 746, 118 P.3d 78 (2005).

MEMORANDDM DECISION AND ORDER ON PETITION FOR JUBICIAL REVIEW Page 41 of 50



¢ S

rights A & B can seek administration in accordance with the priority limitations assigned
to the enlargement acres.

Therefore, based on the way in which the right is structured and in giving proper
legal effect 1o the decree, this Court holds the Director did not err in considering the

project as a whole for purposes of determining material injury.

2. The Director Erred in Applying a “Failure of the Project Standard.”

A & B argues that the Hearing Officer erred by applying a failure of the project
standard, The Hearing Officer concluded:

There 15 evidence that in 2007 there was 5000 acres in Unit B that were
being served by well systems that delivered less than 0.75 miner’s inches
per acre. The limited amount of this acreage is a tesult of costly
rectification efforts. . . . The wells that are short in the production of water
that are unlikely to be susceptibie to successful remediation are limited to
the southern portion of the project. They do not serve a sufficient portion
of the project to deem their fajlure a failure of the project as a whole
considering the terms of the license and partial decrees.

R. 3097, A & B also notes that underperforming wells are not just located in the southern
part the Unit but rather are located throughout the project. See Exh. 200N & 216.
Whether or not the Hearing Officer actually applied or relied on a “failure of the
project standard™ or was making a finding of fact is not entirely clear.” However, A & B
is correct in that there is not a recognized legal basis for applying a failure of the project
standard - even based on the way in which A & B’s right is decreed. The fact that an
injury may be arguably be so slight as to represent only a small portion of the overall
project is irrelevant. Injury to a water right is still injury. However, as previously

discussed, the Director must evaluate material injury from the perspective that A & B has

" The Hearing Officer’s Response to A & B's Petition for Clarifieation states:

In context the finding that there has not been a “total project failure’ ts a finding of fact,
not a measure of material injury. Material injury may occnr before a total project failure,
it is a finding made because of the extensive evidence offered concerning the nature and
operation of the project, not as a threshold requirerzent before curtallment or mitigation
can be sought,

R.3262.
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the obligation to move water around within the Unit as all points of diversion are
appurtenant to all lands within the Unit. If performing wells are capable of producing
sufficient water to compensate for underperforming areas then injury may not exist.
Alternatively, if performing wells are incapable of producing additional water needed to
compensate for underperforming wells then injury may exist. This Court recognizes,
Lowever, that the regulation of juniors to increase performance of underperforming wells
located in regions of poor trahsmjssivity may be subject to a futile call defense. 5

In sum, aside from there being no legally recognized de minimus threshold
exclusion for finding injwry, based on this Court’s analysis there is no reason to engage in
a “failure of the project” standard, as established legal principles governing water law

adequately address the issue.

E. The Director Did Not Err in Failing to Designate All or a Portion of the
ESFPA as a Ground Water Management Area (GWMA) Pursuant fo Idaho Code §
42-231.

A & B next argues that the Director erred by failing to designate a GWMA for
either all or a portion of the ESPA. The Director concluded that the designation of a
GWMA was not necessary because the water rights are now included in an organized
water district. The Director reasoned that the designation 6f a GWMA would not confer
any additional management function that is not already available in an organized water
district, This Court agrees.

The decision of whether or not to designaté a GWMA is discreﬁonary with the
Director. Idaho Code § 42-231 sets forth the duties of the Director with respect to the
management of ground water: ‘

It shall likewise be the duty of the [Director] to control the appropriation
and use of the ground water of this state as in this [GWA] provided and to

15 CMR 010,08 defines “Futile Call” as:

A delivery call made by 2 holder of & senior-priority surface or ground water right that,
for physical or hydrologic reasons, cannot be satisfied within a reasonable time of the call
by immediately curtaiiing diversions nnder junior- priority grooad water rights or that
would result in waste of the resource.

iDAPA 37.03.11.010.08.
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do all things reasonably necessary or appropriate to protect the peopls of
 the state from depletion of ground water resources contrary to the public
pohcy expressed in this [GWA].

Idaho Code § 42-23 ?a deﬁnes the power of the Director with respect to carrying
out the provisions of the GWA:

In the administration and enforcement of this act and in effectuation of the
policy of this state to conserve its ground water resources, the director of
the department of water resources ir his sole discretion, is empowered:

g. To supervise and control the exercise and administration of all rights to
the use of ground waters and in the exercise of this discretionary power he
may initiate administrative proceedings to prohibit or limit the withdrawal
of water from any well during any period that he determines that water to
fill any water right in said well is not there available, . . .

(emphasis added). Idaho Code § 42-233a provides:

When a ‘critical ground water area’['%] is designated by the [Direetor], or
at anytime thereafter during the existence of the designation, the director
may approve a ground water management plan for the area. The ground
water management plan shall provide for managing the effects of ground
water withdrawals on the aquifer from which withdrawals are mads and
any other hydraulically connecied gources of water.

(emphasis added).

' 1daho Code § 42-2333 defines “critical gronnd water area” as:

[Alny grotind water basin, or designated part thereof, not having sufficient ground water
to provide a reasonably safe supply for frtigation of cultivated lands, or other uses in the
bagin at the then current rates of withdrawal, or rates of withdrawal profected by
consideration of valid znd outstanding applications and permits, as may be determined
and designated, from time to fime, by the director of the department of water resources,
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Idaho Code § 42-233b sets forth the conditions for the designation of a GWMA."
In this case, the Director determined factually that despite declines, the aquifer was
neither being mined nor that reasonable pumping levels had been exceeded. Further that
a moratorium on new permit applications was in effect. Hence, the aguifer was not
approaching ctitical ground water area conditions thereby friggering the need for the
designation of a GWMA. However, even if the Director concluded aquifer levels met the
criteria of a critical ground water area, the designation of a GWMA is still not mandatory.
The designation of a GWMA is cne of the tools or mechanisms available to the Director
for carrying out his duty to manage the aquifer as required by 1.C. § 42-231.

Another mechanism available is the creation of an organized water district

pursuant to I.C. § 42-602.'8 Unlike the designation of a GWMA, the Director is required

17 {daho Code § 42-233b provides as follows:

Ground water management area. — “Ground water management area’ is dafined as any
ground water basin or designated part thereof which the director of the department of
water resources has determined may be approaching the conditions of a critical grownd
water ared.

When & ground water managerent area is designated by the director of the depariment of
watel resources, of at any time thereafter during the existence of the designation, the
director may approve a ground water management plan for the area. The ground water
management plan shalt previde for managing the effects of ground water withdrawals on
the aquifer from which withdrawals are made and on any other hydraulically connected
sources of water. '

AppHcations for permitg niade within a ground water management area shall be approved
Wy the director only after he has determined on an individual basis that sufficient water is
available and that other prior water rights will not be injured.

The director may require zll water right holders within a designated water management
area to report withdrawals of ground water and other necessary information for the
purpose of assisting him in determining available ground water supplies and their usage.

The director, upon determination that the grownd water supply is nsufficient to meet the
demands of water rights within all or pertions of a water management areq, shall order
those water right holders on a time priority basis, within the area determived by the
director, to cease or reduce withdrawal of water uniil such time as the director
determines there is sufficient ground water, .

{emphasis added).

¥ Ldaho Code § 42-602 et seq. sets forth the requirernents for the creation and disiribution of water in
water districts as follows:

Director of the department of water resources to supervise water distribution within
water distriets. — The director of the department of water resources shall kave direction
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to create water districts. 1.C. § 42-604." However, the creation of water districts only
applies with respect to adjudicated water rights.”® 1C. § 42-604. Because a GWMA
designation does not have the same resiriction, the designation of a GWMA has been
used as a mechanism prior to water rights being decreed in the SRBA and included in the
boundaries of an organized water district. waever, the position of the Director is that
after an organized water district is created as required then a GWMA 1s no longer
necessary:

Following the creation of water districts in accordance with chapter 6, title
42, Idaho Code, the Director rescinded, in whole or in part, his crders that

and control of the distribution of water from all natural water sources within a water
district to the canals, ditches, putps and cther facilities diverting thersfrom. Distribution
of water within water districts created pursuant to section 42-604, Idaho Code, shall be
aecomplished by watermasters as provided in this chapter and supervised by the director,

The director of the department of water resources shall distribute water in water districts
in aecordance with the prior appropriation doctrine.  The provisions of chapter 6, title
42, Idaho Code, shall apply only to distribution of water within a water district,

(emphasis added). Idaho Code § 42-607 governs the distribution of water within a water district;

Distribution of water. — It shall be the duty of said watermaster to distribute the waters
of the public stream, streams or water supply, comprising a water district, among the
several ditches taking water therefrom according fo the pricr rights of each respectively .

(emphasis added),

¥ Ydaho Code § 42-604 requires the creation of water districts:

Creation of water districts. — The director of the department of water resources shail
divide the state into water districts in such manner that cach public stream and tributaries,
or independent source of water supply, shall constitute a water district: provided, that any
stream of water supply, when the distance between the extreme points of diversion
thereon is more than forty (40) miles, may be divided into two {2} or more water districts;
provided, that any stream tributary to another stream may be constituted into a separate
water district when the use of the water therefrom does not affect or conflict with the
rights to the use of the water of the main stream: provided, that any stremmn may be
divided into two {2) or more water districts, irrespective of the distance between the
extreme pointg of diversion, where the use of the waters of such stream by appropriators
in ome district does not affect or conflict with the use of the waters of such stream by
appropriators oufside such district: provided, that this section shall not apply to streams
or water supplies whose priorities of approprigtion huave not been adfudicated by the
courts having jurisdiction thereof

(empbasis added).

% Prior to entry of the final decrze in the SRBA the Department has sought interim administration from the
SRBA Court, pursuant to L.C. § 42-1417, prior to creating water districts.
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created the American Falls and Thousand Springs Ground Water

Management Areas. The Director determined that preserving the ground

water management zreas was no longer necessary to administer water

rights for the protection of senior surface and ground water rights because
administration of such rights is now accomplished through the operation

of water districts.

R.1110.

Water District Nos, 100, 110, 120, 130 and 140 were either established or
boundaries revised between February 19, 2002, and December 20, 2006, in order to
provide for the administration of water rights diverting from the ESPA. There has also
been in effect since 1992 a moratorium on permit applications for new water rights
developed from the ESPA.

At the hearing Tim Luke from the Department testified as to the administrative

difference between a GWMA and an organized water district:

(3. No effective difference between what you can do administratively in a
water district and ground water management area’?

A. T1think anything that vou do in a ground water management area can
also be done in a water district.

Q. Greater flexibility of the water district.
A. [ think so.

Tr. pp. 1324-25.

In regards to {lexibility, the CMR expressly distinguish between delivery cails
made within an organized water district (CMR 040), from those made in a ground water
management area (CMR 041). The process for responding to a delivery call in an
organized water district requires less procedural components prior 1o the regulation of
junior water usexs.

The Hearing Officer ultimately concluded that “[t}he benefit of designating the
ESPA as a [GWMA] is not apparent. There may be no harm in doing so, but it would
appear to add an administrative ovetlay without identifiable benefits.” R. 3116, This
Court agrees.
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For the above-stated reasons, the Director did not abuse discretion by failing fo
designate the ESPA as a GWMA, and his decision is therefore affirmed.

E. The Director’s Final Order Complies with Idaho Code § 67-5248(1).

Idaho Code § 67-5248(1)(a) Vprovides in relevant part that an order must be in
writing and shal! include “a reasoned statement in support of the decigion.” It further
provides that findings of fact, if set forth in statutory language, “shall be accompanied by
a concise and explicit statement of the underlying facts of record supporting the
findings.” Jd. A & B argues that certain conclusions set forth in the Final Order do not
comply with Idaho Code § 67-5248(1)(a) on the grou:nd-s that they are not supported by
reasoned statements. At issue is the Director’s conclusion that “[t}he record does not
support the relief requested by A & B in its Exeeptions Brief,” and his conclusion that the
ﬂearing Oﬁiéer’s interpretations of “the State Constitution, Idsho Statutes and the
Conjunciive Management Rules” in previous delivery call proceedings will not be
incorporated into the Final Order. R. at 3322,

With respect to the conclusion that “[t]he record does not support the relief
requested by A & B in its Exceptions Brief,” A & B reads this statement in isolation.
Such a reading is too narrow. The Finaf Order expressly incorporates “the Findings of
Fact entered previously by the Director and recommendations of the Hearing Officer,” as
well as the “Conclusions of Law set forth in the Director’s orders in the above-captioned
matter” unless expressly modified by the Final Order. R. at 3321 & 3322.

Aside from a couple newly raised procedural issues which were specifically
addressed in the Finol Order,”* A & B’s Exceptions Brief asserts the same substantive
arguments it set forth at hearing before the Hearing Officer, in its Petition for
Reconsideration, and in its Petition Jjor Clarification. These arguments have been fully
addressed, and reasoned statements supporting the resuliing conclusions set forth, by the
Director in his January 29, Order, as well as by the Hearing Examiner in his
Recommended Order, his Order on Clarification and his Order on Reconsideration.
Indeed, A & B does not iden,t-ify any specific exception set forth in its Exceptions Brief

that it alleges has not been addressed in this matter or that the resulting conclusion has
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not been supported with a reasoned statement. The Director is not required to engage in
the needless duplication of established findings where, as here, he incorporates by
reference and accepts findings of fact and conclusions of law previously entered in the
same matier.

Likewise, the conclusion that the Hearing Officer’s interpretations of “the State
Constitution, Idaho Statutes and the Conjunctive Management Rules™ in previous
delivery call proceedings will not be incorporated into the Final Order complies with
Idaho Code § 67-5248(1)(a). The Director supported his conclusion with reasoned
statements, including but not limited to, that the records developed in the other delivery
call proceedings are distinet from the record developed in this proceeding.

Accordingly, the Director did not err by failing to issue a final order in
compliance with L.C. § 67-5248.

V1.
CONCLUSION AND INSTRUCTIONS ON REMAND

In conclusion, this Court holds and provides the following instructions on remand:

1. The decision of the Director that the 1951 GWA applies to the administration of

pre-enactment water rights is affirmed,

2. The Director erred by failing to apply the evidentiary standard of clear and
canvineing evidence in conjunction with the finding that the quantity decreed to A & B’s
36-2080 exceeds the quantity being put to beneficial use for purposes of determining
material injury. The case is remanded for the limited purpose of the Directer to apply the

appropriate evidentiary standard to the existing record. No further evidence is required.

3. The decision of the Director that A & B has not been required to exceed

reasonable pumping levels is affirmed. This is based on the finding of no material injury

*! These procedural issues revolve around the Director’s ability to sherten time to file exceptions.
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kR The deelsion of the [rector that A & B has not been required 1o exceed
peasonable pumipiog levels is affirmed. ‘This is based on the finding of no waterial injury
al existiog pumping levels. Oo remandd, following the apphication of the appropriate
evidentiary standard a foding of material Injury may require that the Director seevaluate

this detenmimation.

4. The decisinn of the Divector to evaluate materfal injury to the 36-2080 water ripht
based on depletion to the sunlative guantity 1s opposed to detenmining injury based on
depledions o individaal points of diversion is affirmed. The decision ol the Director to
wyguire A & B o tuke reasonable steps o move waler from performing o
uaderpurforming areas or aslleralively demonsteate physical or (imancial impracticability

1 affirased.

5. The declsion of the Direetor nof to designate the ESPA as a GWMA is affirmed.
fi. e Direetor did not 23] to issuce a final order in compliance with 1.0, § 67-5248,
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

A & B IRRIGATION DISTRICT, Case No. 2009-000647

Petitioner,

vS.

MEMORANDUM DECISION AND
ORDER ON PETITIONS FOR
REHEARING '

THE IDAHO DEPARTMENT OF WATER
RESOURCES and GARY SPACKMAN in
his official capacity as Interim Director of
the Idaho Department of Water Resources,

Respondents.

IN THE MATTER OF THE PETITION
FORDELIVERY CALLOFA & B
IRRIGATION DISTRICT FOR THE
DELIVERY OF GROUND WATER AND
FOR THE CREATION OF A GROUND

)
)
)
)
)
)
)
)
)
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)
)
)
)
)
)
)
g
WATER MANAGEMENT AREA )
' )

Ruling: Affirming prior ruling.

Appearances:

John K. Simpson, Travis L. Thompson, Paul Arrington, Sarah W, Higer, Barker Rosholt
& Simpson, LLP, Twin Falls, Idaho, on behalf of Petitioner A & B Irrigation District,
(SEA & B?j);
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Chris M. Bromley, Deputy Attorney General of the State of Idaho, Idaho Department of
Water Resources, Boise, Idaho, on behalf of Respondents Idaho Department of Water
Resources, and Gary Spackman in his capacity as Interim Director of the Idaho
Department of Water Resources, (“Director,” “IDWR” or “Department™);

Randall C. Budge, Candice M. McHugh, Scott J. Smith, Racine Olson Nye Budge &
Bailey, Chartered, Pocatello, Idaho, on behalf of Respondent [daho Ground Water
Appropriators, Inc. (“IGWA”);

Sarah A. Klahn, Wﬁite & Jankowski, LLP, Denver, Colorado, A. Dean Tramner,
Pocatello, Idaho, on behalf of Respondent City of Pocatello (“City of Pocatello™);

Jerry R. Rigby, Rigby, Andrus & Rigby, Chartered, Rexburg, Idaho, on behalf of
Fremont Madison Irrigation District, Robert & Sue Huskinson, Sun-Glo Industries, Val
Schwendiman Farms, Inc., Darrell C. Neville, Scott C. Neville, and Stan D. Neville,
(“Fremont-Madison ef. al.”).

L PROCEDURE

A. Issue on rehearing.

On rehearing this Court is asked by the Department, IGWA and the City of
Pocatello (collectively as “Ground Water Users™) to reconsider its ruling in the
Memorandum Decision and Order on Petition for Judicial Review (May 4, 2010)
(“Order”) regarding the appropriate burden of proof and evidentiary standards applied in
a delivery call made pursuant to the Department’s Rules for Conjunctive Management of
Surface and Ground Water Resources, IDAPA 37.03.11. (“CMR”). In particular, the
issue pertains to the standard of proof and burdens necessary to support a determination
of no material injury when the determination relies on a finding by the Director that the
water requirements of the senjor right holder initiating the call can be satisfied with less
than the decreed quantity. This Court held that such a finding must be supported by clear
and convincing e¢vidence. The issue on rehearing therefore involves the significance of a
partial decree in a delivery call proceeding made pursuant to the CMR, and the standard
of proof required to support a determination by the Director that the senior user initiating

the call requires less water than previously decreed.
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B. The purpose of the remand.

The Order remanded the case to the Director for application of the standard of
proof to his determination that A & B could get by with less water than decreed to it in
the SRBA. In the June 30, 2009, Final Order, the Director did not state the evidentiary
standard applied. In Sagewillow, Inc. v. IDWR, 138 Idaho 831, 843, 70 P.3d 669, 681
(2003) the Idaho Supreme Court held that where the Department failed to state whether
or not its findings were based on clear and convincing evidence it was outside the role of
the reviewing court to review the evidence and decide whether there was clear and
convincing evidence supporting the Department’s findings. Following Sagewillow, this
Court did not review the evidence to determine whether the above-mentioned finding was
supported by clear and convincing evidence, but rather remanded the case to the Director

to make such a determination.

C. The reasoning supporting the Order.

_ This Court reasoned that a decreed quantity in a SRBA decree is a judicial
determination of the quantity of water put to beneficial use consistent with the purpose of
use for which the right was decreed. Therefore, any determination that a senior right
holder can accomplish the purposé of use for the water right on a quantity less than
decreed would be akin to a finding of waste because the senior would not be making
beneficial use of the entire decreed quantity. No material injury to the senior water right
would inure and junior rights could not be regulated to satisfy the senior’s decreed
quantity. In the Order, the Court held that a finding of waste requires the higher standard
of clear and convincing evidence.

The holding reconciled the objectives of giving proper effect and certainty to the
adjudicated elements of a water right while at the same time also giviné effect to the
CMR by acknowledging that a quantity less than decreed may be all that is necessary to
satisfy a senior right at the time a delivery call is made. The reasoning, however, placed
any risk of uncertainty in the Director’s determination resulting in the senior having an
insufficient water supply on junior water rights. “Absent a higher standard, the senior

making the call can be put in the position of re-proving or re-litigating quantity
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requirements for a patticular water right. Simply put, if the Director is going to
administer to provide the senior with less than the decreed quantity, taking into account
the implementation of any reasonable measures imposed on the senior, the Director
should be convinced to a high degree of certainty that his determination will provide the
senior with sufficient water to accomplish the purpose of use. The high degree of -
certainty is necessary because a water right is a valuable property right. If the Director is
turns out to be incorrect in his determination that senior can get by with less than the
decréed quantity of water, the senior will receive less water than he would otherwise be
entitled umder the decree. Under those circumstances the senior is in effect deprived a
portion of his propefty right. Such diminishment of the senior’s right should only be

made through the evidentiary standard of clear and convincing evidence.

1L CLARIFICATION, RESPONSES TO ISSUES RAISED AND DISCUSSION

A. The clear and convincing standard does not guarantee the senior the decreed
quantity nor does it require that the Director administer according to strict priority.

The Ground Water Users argue the Court’s Order results in requiring that the
Director administer strictly to the decree unless juniors intervene and demonstrate by
clear and convincing evidence less water is necessary. This argument misunderstands the

Court’s Order.

1. The presumptions and burdens of proof were not clearly addressed in the

administrative proceedings as required by AFRD #2.

This Court previously discussed the significance of the Idaho Supreme Court’s
decision in American Falls Reservoir District No. 2. v. IDWR, 143 Idaho 862, 154 P.3d
433 (2007) (AFRD #2). Order, 27-28. The Supreme Court held that the CMR survived
a facial challenge despite the lack of stated burdens of proof and evidentiary standards
applicable to a delivery call. Nevertheless, the Court recognized that the Department is
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still required to apply the proper evidentiary standards and burdens of proof in order to
apply the CMR in a constitutional or “as applied” manner. [n the instant case, the

evidentiary standards and burdens of proof were not clearly articulated by the Director.

i Administration of rights in an organized water district does not avoid
the application of the established burdens of proof,

The CMR distinguish between whether or not administration is sought in an
organized water district. (Compare CMR Rule 40 and Rule 30). The initiation of'a
contested case is not required in an organized water district. This is significant because
in an organized water district, water rights must first be adjudicated. See 1.C. § 42-604
(requirements for water district). In responding to a delivery call in an organized water
district, the Director is required to make findings and to administer rights through a water
master if material injury is found. This is accomplished without the initiation of a
contested case process. In AFRD #2 the Idaho Supreme Court held that “[t]equirements
pertaining to the standard of proof arid who bears it have been developed over the years
and are to be read into the CM Rules. There is simply no basis from which to conclude
the Director can never apply the proper evidentiary standard in responding to a delivery
call.” Id. at 874, 154 P.3d at 445. Therefore, whether or not a junior intervenes in the
proceedings, the Director must give effect to established evidentiary burdens and

presumptions.

il The CMR do not modify the burdens or presumptions applied in a
delivery call.

The Ground Water Users argue that the burden of proof is a preponderance of the
evidence as it is the appropriate evidentiary standard in most administrative proceedings. [L
The Ground Water Users additionally assert that the evidentiary standards that apply to
the administration of ground water rights are different from those involving solely surface
water administration. The Ground Water Users also argue the cases relied on by the

Court in the Order only address surface to surface administration and that different
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burdens and evidentiary standards apply in cases involving ground water administration.
This Court disagrees that different burdens and evidentiary standards apply.

Again, in AFRD #2 the Supreme Court did not hold that a different set of
evidentiary standards and burdens apply to the administration of ground water. The
Supreme Court held that the CMR were not unconstitutional for failing to articulate the
appropriate standards and burdens. The Court added that “[r]equirements pertaining to
the standard of proof and who bears it have been developed over the years and are to be
read into the CM Rules.”l Id. at 874, 154 P.3d at 445. This statement is unequivocal.
The argument that the CMR modify historically developed burdens and presumptions is
inconsistent with that holding.

The City of Pocatello argues that the burden is on the senior to prove material
injury. Pocatello Opening Brief at 10-11. In AFRD #2 American Falls argued that
specific provisions of the CMR squarely contradict Idaho law by placing the burden of
proving material injury on the senior making the call. The Supreme Court held
“[nJowhere do the Rules state that the senior must prove material injury before the
Director will make such a finding. To the contrary, this Court must presume the Director
will act in accordaﬁce with Idaho law, as he is directed fo do under CM Rule 20.02. . ..
[O]ur analysis is limited to the rules as written, or ‘on their face,’” and the rules do not
permit or direct the shifting of the burden of proof.” /d. at 873-74, 154 P.3d at 444-45.
Accordingly, the express provisions of the CMR do not operate to modify the historically
recognized burdens and presumptions.

Finally, the issue before this Court does not deal with the complexities and
uncertainties posed by the hydraulic interrelation of ground and surface water. On
rehearing, the issue focuses solely on the presumptive weight accorded a partial decree
and the standard of proof required to support a determination that the senior initiating the
call requires less water than previously decreed. At issue is the quantity of water

necessary to accomplish the senior’s purpose of use.

- il The Court’s Order does not result in the Director administering rights
strictly in accordance with the decreed quantity.
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The Court’s Order does not conclude that a senior right holder is guaranteed the
maximum quantity decreed or that the Director is required to administer strictly
according to the decree. Rather, the Order concludes that the decreed quantity includes a
quantitative determination of beneficial use resulting in a presumption that the senior is
entitled to that decreed quantity. The Order contemplétes that there are indeed
circamstances where the senior making the call may not at the present time i'equire the
full decreed quantity and therefore is not entitled to administration based on the full
decreed quantity. The Order holds, however, that any determination by the Director that
the senior is entitled to less than the decreed quantity needs to be supported by a high
degree of certainty.

The clear and convincing evidentiary standard is not an insurmountable standard.
The Department is not new to the administration of water and should be able to determine
present water requirements taking into account multiple factors including the existing
conveyance system. If the senior right holder has made efficiencies or changes to a
delivery system resulting in the conservation of water, such should be no more difficult to
establish at the higher evidentiary standard. Therefore the senior is not guaranteed the
decreed quantity nor is the Director required to administer strictly in accordance with the
decreed quantity. While a senior may not be guaranteed the decreed quantity in a
delivery call, he should have assurances that any reduced quantity determined to be
sufficient to satisfy current needs is indeed sufficient. Otherwise what occursis a
redistribution of the senior right to be apportioned among junior rights. The
apportionment of water among users as common property was rejected by the Idaho
Supreme Court in the early stages of water development. Kirk v. Bartholomew, 3 Idaho
367,29 P. 40 (1892). '

iv. The application of a clear and convincing standard does not turn a
delivery call proceeding into a hearing on forfeiture.
The Ground Water Users argue that the Court’s ruling essentially tums a delivery
call into a proceeding on forfeiture. The Ground Water Users argue that that the Court’s
reliance on waste is in error because in a delivery call the senior’s water right is not

permantently reduced. This argument misses the point of the ruling. The Court simply
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held that the quantity element represents a quantitative determination of beneficial use.

In the delivery call, the senior’s present water requirements are at issue. If it is
determined that the senior’s present use does not require the full decreed quantity, then
fhe quantity called for in excess of the senior’s present needs would not be put to
beneficial use or put differently would be wasted. One leading commentator in analyzing
the development of the use of the concepts of reasonable use and economical use in
association with beneficial use among various western states, including Idaho, states:

As considered and applied in these decisions, economical use is an
antonym of waste. If an appropriator wastes, he necessarily is not using it
economically. As he has no right to waste water unreasonably or
unnecessarily, then of necessity he must make economical as well as
reasonable and beneficial use. . . . The limitation of the appropriative right
to economical and reasonable use thus precludes any waste of water that
can reasonably be avoided. The use of water is so necessary as to
preclude its being allowed to run to waste. Its ‘full beneficial and
economical use requires’ that when the wants of one appropriator are
supplied, another may be permitted to use the flow.

Wells A. Hutchins, Water Rights in the Western Nineteen States, Vol I, 502 (1971). The
holdings of the SRBA District Court have historically viewed waste and beneficial use in
this manner. For example, the SRBA Court rejected the inclusion of a remark in partial
decrees which specified that the quantity sought in a delivery call is limited to that which
the senior right holder put to beneficial use. The SRBA Court reasoned that the remark
was not necessary because it was a restatement of the law and held “that a senior has no
right to divert, (and therefore to ‘call,”) more water than can be heneficially applied.
Stated another way, a water user has no right to waste water.” Order at 32 (quoting
Memorandum Decision and Order on Challenge, Order Granting State of Idaho’s
Motion for the Court to Take Judicial Notice of Facts; Order of Recommitment with
Instructions to Special Master Cushman (Nov. 23, 1999)).

It is apparent that water quantity can be reduced based on a waste analysis without
resulting in a permanent reduction of the water right through partial forfeiture. Only if
the waste occurs for the statutory period can forfeiture be asserted. However, whether
the senior’s right is permanently reduced through partial forfeiture or is only temporarily

reduced though administration in times of shortage and the reduction leaves the senior

MEMORANDUM DECISION AND ORDER ON PETITIONS FOR REHEARING



with an insufficient water supply to satisfy present needs, the property right is

nonetheless diminished.
B. The historically developed burdens and presumptions.

On rehearing, the parties identify those cases that address the burdens of proof
and evidentiary standards applicable to disputes between competing water users under
Idaho law. A review of these cases is worthwhile.

The early case of Moe v. Harger, 10 Idaho 302, 77 P. 645 (1904) addressed a
dispute between surface water users on a common source, the Big Lost River, The case
was commenced by certain senior water appropriators to enjoin certain junior water
appropriators from diverting water to the alleged injury of the seniors’ rights of use.
With respect to the applicable burdens of proof and evidentiary standards, the Court
instructed that once the senior appropriators’ rights of use are established, the burden
shifts to the junior to prove by clear and convincing evidence that his use will not injure

the seniors’ rights of use:

So soon as the prior appropriation and right of use is established, it is

.clear, as a proposition of law, that the claimant is entitled to have
sufficient of the unappropriated waters flow down to his point of diversion
to supply his right, and an injunction against interference therewith is
_proper protective relief to be granted. The subsequent appropriator, who
claims that such diversion will not injure the prior appropriator below him,
should be required to establish that fact by clear and convincing
evidence.

Id. at 307, 77 P. at 647 (emphasis added).

In Jossiyn v. Daly, 15 1daho 137, 96 P. 568 (1908) the Idaho Supreme Court again
addressed a dispute between surface water users. With respect to the applicable burdens
of proof and evidentiary standards, the Cowrt instructed, consistent with Moe, that the
burden is on the party alleging that his appropriation will not injure a prior appropriator’s
right of use to prove the same by clear and convincing evidence:

It seems self-evident that to divert water from a stream or its supplies or
tributaries must in a large measure diminish the volume of water in the
main stream, and, where an appropriator seeks to divert water on the
grounds that it does not diminish the volume in the main stream or
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prejudice a prior appropriator, he should, as we observed in Moe v._
Harger, 10 Idaho, 305, 77 Pac. 645, preduce ‘clear and convincing
evidence showing that the prior appropriator would not be injured or
affected by the diversion.” The burden is on him to show such facts.

Id. at 149, 96 P. at 571-72 (emphasis added).

Neil v. Hyde, 32 Idaho 576, 186 P. 710 (1520) and Jackson v. Cowan, 33 Idaho
525,196 P. 216 (1921) likewise involved disputes between surface water users on
common sources. The junior appropriators in those cases argued that their use did not
injure the senior users. The Idaho Supreme Court directed in both cases that the burden
of proof rested on the junior appropriators to show that their use did not injure the
seniors, and held that the juniors in both cases failed to carry their burden.! Neil, 32
Idaho at 587, 186 P. at 713; Jackson, 33 Idaho at 528, 196 at 217.

A different issue than those addressed by the Court in the above-mentioned cases
arose in the context of a dispute between two groups of artesian groundwater users in
Jones v. Vanausdeln, 28 Idaho 743, 156 P. 615 (1916). In that case, the ultimate issue
was one of hydrologic connectivity; that is, whether the respective artesian basins from
which plaintiffs and defendants received their water were hydraulically connected:

The ultimate fact in issue was whether the [defendants’] wells drew their

supply from the same underground flow as [plaintiffs’] wells, thereby

causing a diminution in the flow of the [plaintiffs’] wells.
Id. at 751, 156 P. at 618. The district court denied plaintiffs’ request that the defendants’
use be enjoined on the grounds that no subterranean connection existed between the
respective artesian basins and that, as a result, the two groups received their water from
separate and unconnected sources. Id. at 747-48, 156 at 616. The Idaho Supreme Court
confirmed, providing that when the issue is whether two sources are hydraulically
connected, the burden of proof is on the senior appropriator to establish that such a
connection exists before a junior’s use will be enjoined. Id. at 749, 156 at 617.

The Idaho Supreme Court again took up a dispute between various artesian
groundwater users in Sflkey v. Tiegs, 51 Idaho 344, 5 P.2d 1049 (1931) (“Silkey I”’) and
Silkey v. Tiegs, 54 Idaho 126, 28 P.2d 1037 (1934) (“Silkey II'"). In that case, the district

| Although the Court directed that the burden of proof rested with the junior appropriators, in neither case
did the Court specify the applicable evidentiary standard the juniors had to meet.
10
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court adjudicated the rights of the parties, entered a decree curtailing the rights of several
of the junior appropriators at the request of the senior appropriator and retained
jurisdiction over the case to adjust the allowance of water permitted each user if
necessary. Silkey 1, 51 Idaho at 34849, 5 P.2d at 1051. Unlike Jones, connectivity of
source was not the ultimate issue in Silkey. Indeed, the district court found, and the Idaho
Supreme Court affirmed, that “the waters flowing from the artesian well of each party is
derived from the same source, and the supply of said wells constitutes one interdependent
and connected source of supply.” /d. at 348, 5 P.2d at 1051.

The appeal in Silkey II arose when the junior appropriators curtailed in Silkey /
moved the district court under its retained jurisdiction to modify its earlier decree to
permit them to use more water. Silkey II, 54 Idaho at 127, 28 P.2d at 1037. The junior
appropriators argued that such additional use would not deplete the amount of water
available to the senior appropriator. /4. The Idaho Supreme Court affirmed the district
court’s denial of the junior appropriators’ motion, holding that the juniors failed to
sustain their burden of proving that their use would not injure the senior’s use:

The burden was on appellants herein to sustain their motion by direct and

. convincing testimony, this language in Moe v. Harger, 10 Idaho. 302, 77
P. 645, 646, being particularly apt: “This court has uniformly adhered to
the principle, announced both in the Constitution and by the statute, that
the first appropriator has the first right; and it would take more than a
theory, and in fact clear and convincing evidence, in any given case,
showing that the prior appropriator would not be injured or affected by the
diversion of a subsequent appropriator, before we would depart from a
rule so just and equitable in its application, and so generally and uniformly
applied by the courts.

Id. at 128-29, 28 P.2d at 1038. Consistent with Moe, the Court again made clear that the
standard of proof was clear and convincing evidence if the juniors wished to prove that
their use would not injure the senior appropriator.

The case history can be reconciled. Jores instructs that the initial burden rests
upon the senior appropriator to establish that he and the junior appropriator receive water
from the same hydraulically connected source. Once it is determined that the senior and
junior derive water from a common source, as was the case in all of the above-mentioned
cases except for Jones, the burden rests on the junior appropriator to prove by clear and

convincing evidence that his use will not injure the senior’s right of use. One leading

I
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commentator on the subject has summarized the application of the burdens of proof as

follows:

[Wlhen a senior appropriator seeks to enjoin a junior diversion, the senior
— the person seeking judicial intervention to change an existing situation —
must prove the water sources for the two diversions are connected. But
once hydrologic connection is shown, it becomes probable that the junior
diversion interferes with the senior right, if the senior’s source is fully
appropriated by rights prior to the junior diversion. Then the junior
appropriator — the person arguing against probabilities — must show his
particular water use somehow does not cause interference.

Douglas L. Grant, The Complexities of Managing Connected Surface and Ground Water
Under the Appropriation Doctrine, 22 Land & Water L.Rev. 63, 92-93 (1987).

It is significant that this Court established the hydrologic connection in
Memorandum Decision and Order of Partial Decree in Basin Wide Issue No. 5
“Connected Sources General Provision™ for the Snake River Basin. Among other things,
the general provision identifies hydraulically connected ground and surface sources in the
Snake River Basin for the purposes of administration and defining the legal relationship
between connected sources. In pertinent part, the general provision provides as follows:

Except as otherwise specified above, all other water rights within Basin
will be administered as connected sources of water in the Snake River
Basin in accordance with the prior appropriation doctrine as established by
Idaho law.

(emphasis added). A Partial Decree for Connected Sources is issued for each basin
within the Snake River Basin. Thus, unless water rights are listed as “otherwise
specified” in the Partial Decree for Connected Sources for a given basin that the source
from which a junior appropriator receives his water shall be administered separately from
all other water rights in the Snake River Basin, the issue of whether or not the seniér and
junior divert water from a common source has already been answered in the positive.
This is also consistent with the provisions of the Ground Water Act, IC. § 42-237a.g.
which requires the Director to determine areas of the state having a common ground
water supply. When it is determined that the area having a common ground water supply
affects the flow of water in any stream in an organized water district, then the Director
includes the stream in the water district. Conversely, when it is determined that the area

having a common ground water supply does not affect the flow of a stream in an
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organized water district, then the Director incorporates the area in a separate district.
Under such circumstances, the sentor appropriator’s burden of proof to establish a
common source is satisfied.

The burden is then on the junicn; right holder to show by clear and convincing
evidence that his use will not injure the senior’s right. One way in which this may be
demonstrated is by showing that the senior’s present water use does not require the full
decreed quantity. A clear and convincing standard is consistent with the historically
recognized burdens of proof and also insures that any amount detérmined to be sufficient

to accomplish the present use is in fact sufficient.

C. The significance of the decree issued in a general adjudication in a delivery
call.

The Ground Water Users argue the purpose and significance of a partial decree
issued in a general adjudication differs substantially from its purpose and significance in
delivery call proceedings. Specifically, the Ground Water Users assert the adjudication
only establishes the historical maximum quantity that can be put to beneficial use. They
argue that a delivery call proceeding, in contrast, requires that the Director examine the
senior’s current beneficial use requirements which may vary from the decreed quantity.
‘The argument is that the decree is only conclusive as to historical maximum beneficial
use for the water right and has little or no relevance as to present beneficial use
requirements for the same right. This Court agrees that an appropriator’s present water
requirements can vary from the quantity reflected in the decree after taking into account
such considerations such as post decree factors. However, the Ground Water User’s
characterization of decrees minimizes their intended purpose, undermines the certainty of
the decrees and disregards that the issues that can be raised in a general adjudication
pertaining to the quantity element extend beyond the maximum quantity that was

historically put to beneficial use.

1. Idahe law contemplates certainty and finality so that water rights can
be administered according to the decrees.
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Idaho Code § 42-1420 provides: “[tjhe decree entered in a general adjudication
shall be conclusive as to the nature and extent of all water rights in the adjudicated water
system. .. .” In State v. Nelson, 131 Idaho 12, 16, 951 P.2d 943, 947 (1998), the Idaho
Supreme Court pronounced that “[f]inality in water rights 1s essential.” Further, “[a]
decree is important to the continued efficient administration of a water right. The
watermaster must look to the decree for the source of the water. . . . If the provisions
define a water right, it is essential that the provisions are in the decree, since the water .
master is to distribute water according fo the adjudication decree.” Id (citations
omitted) (emphasis added). Clearly Idaho law contemplates certainty and finality of
water right decrees for effective administration. Absent a higher evidentiary standard,
any certainty and finality in the decree is undermined.

The position advocated by the Ground Water Users \#ould significantly minimize
the purpose and utility of the decree in times of shortage and any reliance on the decree
for effective administration, particularly in a water district, is undermined. If the sole
purpose of the decreed quantity is to identify the maximum quantity when sufficient
water is available, the result is that the decreed quantity has little probative or
presumptive weight and litigation over the senior’s present needs would be a virtual
necessity in every delivery call. This is contrary to the holding in AFRD #2, which
provides that: “The Rules should not be read as containing a burden-shifting provision to
make the petitioner re-prove or re-adjudicate the right which he already has .... The
presumption under Idaho law is that the senior is entitled to his decreed water right, but
there may be some post-adjudication factors which are relevant to how much water is

actually needed.” Id. at 877-78, 154 P.3d at 448-49
2. The quantity element is a quantitative determination of beneficial use.

The argument against applying the clear and convincing standard erroneously
assumes that the decreed quantity element is not a quantitative determination of
beneficial use. The argument assumes that the Department’s role in the SRBA is to
recommend water rights based on established historical maximum beneficial use rather

than present beneficial use requirements. For example, the Ground Water Users assert
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that recommendations for previously decreed and licensed rights were recommended
based on the previously decreed or licensed quantity. As such, the last field examination
for the right could have taken place as long ago when the right was previously decreed or
licensed. Since that time, the right holder could have made efficiencies to the
conveyance system thereby requiring less water than was decreed or licensed. An
example is converting from gravity irrigation to sprinkler irrigation or a tiled ditch
system. As a result, the Ground Water Users argue that the decreed quantity in the SRBA
may not reflect the quantity of water that is actually put to beneficial use. The Ground
Water Users also argue that the quantity element is a maximum which provides for the
highest degree of flexibility to provide for the most water intensive use within the scope
of the purpose of use. For example, a quantity sufficient to allow an irrigator to rotate
crops allows for growing the most water intensive crop in the hottest part of the irrigation
season. |

The argument ignores both the purpose of the decree as well as the scope of the
issues raised in a general adjudication. This Court previously discussed the Department’s
statutory directive in issuing licenses and recommendations which limit the quantity to
the amount of water beneficially used. Order at 28-30. Idaho Code § 42-220 provides;

[WThen water is used for irrigation, no such license or decree of the court

allotting such water shall be issued confirming the right to use more than

one second foot of water for each fifty (50) acres of land so irrigated,

unless it can be shown to the satisfaction of the [Department] in granting

§uch license and to the court in making such decree, that a greater amount

is necessary. . . .

I.C. § 42-220 (emphasis added). Idaho Code § 42-1420 provides “the decree entered in a
general adjudication shall be conclusive as to the nature and extent of all water rights in
the adjudicated system.” As such, the appropriate time for contesting the Department’s
recommendation as {0 quantity was in the adjudication. 1.C. § 42-1420.

Case law also supports the proposition that the quantity element in a decree
represents a quantitative determination of beneficial use. Issues over excess quantity
arise in proceedings relating to the adjudication of rights. In Abbott v. Reedy, 9 1daho
577, 75 P. 764 (1904), in an adjudication to determine the respective rights on Soldier

Creek in Blaine County, the Idaho Supreme Court held:
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It is true that he said he had been using about two inches per acre, but the
law only allows the appropriator the amount actually necessary for the
useful or beneficial purpose to which he applies it. The inquiry was,
therefore, not what he had used, but how much was actually necessary.
There was a clear and substantial conflict in the evidence as to the quantity
of water per acre necessary for the successful irrigation of appellant’s

Jands.

Id at 578,75 P. at 765. The issue arose in the context of an adjudication as opposed to a

delivery call proceeding.

The case of Farmers Cooperative Ditch Co. v. Riverside Irr. Dist., 16 Idaho 525,

102 P. 481 (1909), involved the adjudication of water rights on the Boise River. At issue

was whether the quantity decreed for certain classes of rights exceeded the duty of water

for the purpose of use of the rights. In deciding whether or not to grant a new trial on the

issue, the Court relied on the following:

In determining the duty of water, reference should always be had to lands
that have been prepared and reduced to a reasonably good condition for
irrigation. Economy must be required and demanded in the use of
application of water. Water users should not be allowed an excessive
quantity of water to compensate for and counterbalance their neglect or
indolence in the preparation of their lands for the successful and
economical application of the water. One farmer, although he has a
superior water right, should not be allowed to waste enough water in the
irrigation of his land to supply both him and his neighbor simply because
his land is not adequately prepared for the economical application of the
water,

Farmers at 535-36, 102 P. 483-89. Again, the issue arose in the context of an
adjudication as opposed to a delivery call proceeding. Vineyard Land & Stock Co. v.

Twin Falls Oakley Land & Water Co., 245 F. 30 (D. Idaho 1917), involved an action to
quiet title of water rights held on Goose Creek in Idaho and Nevada. In applying Idaho
law, the Court held: ' '

Much is said about the duty of water. . . .The Land and Stock Company
insists that the duty of water should still be measured by the old method of
irrigation of pasture and the native grasses for the production of hay,
which was by the flooding system, that allowed the water to cover the
surface of the soil, and actually to remain thercon for considerable periods
of time. This method is being disapproved of in more recent years as
wasteful and not an economical use. No person is entitled to more water
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than he is able to apply to a reasonable an economical use. True, it may be
that good results are obtainable from the former method, but that does not
augur that just as good results may not be secured by a much more
moderate use, which would leave a large quantity of water for others, who
need it as much as the Land & Stock Company.

Id at 33-34. _
In Reno v. Richards, 32 Idaho 1, 178 P. 81 (1918), one of the issues before the
Idaho Supreme Court was the sufficiency of the evidence supporting the adjudicated

quantity of a beneficial use claim, the Court reasoned:

“The quantity of water decreed to an appropriator, in an action wherein
priority of appropriation is the issue, should be upon the basis of cubic feet
per second of time of the water actually applied to a beneficial use, and
should be definite and certain as to the quantity appropriated and
necessarily used by the appropriator.’

Id at 15, 178 P.at 86. (quoting Lee v. Hanford, 21 Idaho 327, 121 P. 558 (1912)).
Further:

Water rights are valuable property, and a claimant seeking a decree of a
court to confirm his right to the use of water by appropriation must present
to the court sufficient evidence to enable it to make definite and certain
findings as to the amount actually diverted and applied, as well as the
amount necessary for the beneficial use for which the water is claimed.

of waste:

[T]he Courts have been and are now being called upon to fix by decrees
the duty of water for certain tracts of land. . . . In fixing the duty of water
for a certain tract of land, such an amount per acre should be awarded,
within the lawful claim of the prior appropriator, as is essential or
necessary for the proper irrigation of the land on which the water is used,
and upon which the duty is being fixed; which water, when economically
applied without waste, will result in the successful growing of crops on the
land. Further than this, as far as the rights of the prior appropriator are
concerned, the courts should not and can not lawfully go, where the result
would be in cutting down the quantity of water to which the prior
appropriator is entitled and reasonably needs for his purpose and the
awarding of a certain amount of his water to subsequent appropriators,
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2 Kinney on Irrigation and Water Rights § 905 at 1595-96 (2" ed. 1912).

The Ground Water Users assume that the quantity element of decreed water rights
is not reflective of present needs, or is “bloated” (i.e. in excess of the quantity needed) or
at 2 minimum always represents a quantity which provides for the highest degree of
flexibility in order to allow for the most water intensive use within the scope of the
purpose of use. The argument oversimplifies what takes place in the SRBA. Water
rights are claimed based on permits and licenses, prior decrees in both private and general
adjudications), beneficial use, posted notice, and adverse possession, mesne deed
conveyances, splits of property and appurtenant rights etc. As a result, the quantity
claimed for one water right may include excessive water for a particular purpose while
for another water right the quantity may provide for little or no flexibility. Therefore the
amount of excess water, if any, or the degree of flexibility built into the quantity element
of partial decree issued in the SRBA could be in actuality “all over the map.”

The Director’s recommendation as to quantity, whether or not an in-depth field
investigation was conducted in preparing the recommendation, is by no means the final
word on the matter. The guantity recommendation is subject to objections by the
claimant and any other party to the adjudication. If sach an objection is made it may be
litigated and determined by the Court. Issues such as waste (i.e. reasonableness of
conveyance works), duty of water, partial forfeiture, and excessive conveyance loss can
and have been litigated in the SRBA whether or not they were considered in the
Director’s recommendation. If the Director makes a recommendation based on a prior
license where the delivery system that has since changed (i.e. gravity to sprinkler), third
parties can object and assert partial forfeiture of any quantity no longer put to beneficial
use. Accordingly, the degree to which the quantity element is scrutinized varies among
the decrees issued in the SRBA. Nonetheless, parties were provided the opportunity to
raise and litigate issues affecting quantity. Consequently, the partial decree issued in the
SRBA is consistent with Idaho law and represents a quantitative determination of
beneficial use.

The result is that the issues litigated and evidence presented in support of the
quantity element in the adjudication can be exactly the same as the issues presented and

the evidence relied upon in conjunction with the delivery call. As such, depending on the
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periicular e, the aroument that the issues are distinguishable because the issue in the
acdjuelication is historical maximum benelicial use and in a defivery call only present need

13 af Dssue inay be o difference in label only.

nt. CONCLUSION

T s, the applicotion of a clear and convineing standard 10 the determination
{hat & senjor can ged by with fess water than deereed is consisient with the established
presunip doss and standards of proal. The standard reconciles giving the proper
presunipive weaght (o the quantity deereed whils al the same time allowing the Director
to ke info secomt such considerntions us post-Jecree factors and i parlicufar waste
upcler the CMERL The standird as oids putting the seaior ripht helder in the position ol re-
delending or re-itigaling that which was alrcady established in the adjudication. It
avelds the rish ot an ceroneows detemiination will leave the serior short of waler o
which he was othorwise entitled. thereby prommoting certainly and stability of water rights.
Tl standuwrd provides for offective timely administration by reducing contests te the
suflicivey of the Director's [indimgs, The Plieetor™s deteemination in an organized
witer distriel will he difficali to ¢hallenge by vither the senior or junior sought (o be
cajoined. Fhe alwernative is a system which lacks certainty in water riphts. For these

ressons e Cowet ulTinms its prior decision on (his issue and dendexs the Petifions for

7

Reheuring.
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4.

MEAOR NEECH |
f TORANDIS BECISION AND ORPER ON FETITIONS FOR REHFARING °



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 2 day of November, 2010, she
caused a true and correct copy of the foregoing MEMORANDUM. DECISION AND
ORDER ON PETITIONS FOR REHEARING on the persons listed below by mailing in
the United States mail, first class, thereto to the parties at the indicated address:

John K. Simpson Jerry R. Rigby

Travis L. Thompson RIGBY ANDRUS & ANDRUS Chtd.
Paul L. Arrington 25N 2" East

BARKER ROSHOLT & SIMPSON ~ Rexburg, ID. 83440

P.O. Box 485 :

Twin Falls, ID. 83303-0485

A. Dean Tranmer

Phillip J. Rassier CITY OF POCATELLO
Chris M. Bromiley P.0O. Box 4169
Deputy Attorneys General Pocatello, ID. 83201

Idaho Department of Water Resources
P.O. Box 83720
Boise, ID. 83720-0098

Sarah A. Klahn

Randall C. Budge WHITE & JANKOWSKI LLP
Candice M. McHugh 511 Sixteenth St. Suite 500
RACINE OLSON NYE BUDGE & BAILEY  Denver, CO. 80202
P.O. Box 1391
Pocatello, ID. 83201

DUANE SMITH

Clerk of the District Court

Ao N,

Santos Garza, Deputy ‘t

Certificate of service 1



OV 1 0 2011

SUPPLEMENTAL DIRECTOR'S REPORT
REGARDING SUBCASE NOS. 01-04, 01-10, and 01-209

In Re SRBA _
Twin Falls Couaty Civil Case No. 39578

Report to the SRBA District Cowrt

Prepared by the Idaho Department of Water Resources
Gary Spackman, Interim Director
Carter Pritschle, Manager, Adjudicaticn Section

November 2, 2011

EXHIBIT 3



L INTRODUCTION
In accordance with Idaho Code § 42-1412(4), Adininistrative Order 1, the Director of the
Idaho Department of Water Resources (“Department”) submits this amended Supplemental
Director’s Report (“Report™) regarding subcase numbers 01-04, 01-10, and 01-209. This Report
was prepared under the supervision of Gary Spackman, Interim Director, and Carter Fritschle,
Manager, Adjudication Section. Douglas R. Jones, Technical Engineer 1, Southern Region
Office in Twin Falls, and Michael W. Holliday, Water Rights Supervisor, Eastern Region Office

in Idaho Falls, have knowledge of the information contained in the Report.

1L SUMMARY OF THE ISSUE
The Twin Falls Canal Company (“I'FCC”} holds three previously decreed natoral flow
rights from the Snake River that authorize diversion of 3,780 cfs. As recommended, TFCC is
authorized to irrigate 196,162 acres with its previously decrccd water rights, The Department
based its recommendations on TFCC’s water right decrees, diversion records, and aerial

imagery.

II. FACTUAL AND PROCEDURAL BACKGROUND
On August 11, 1989, TFCC filed claims in the SRBA for water right nambers 01-4, 01-
10, and 01-209. On May 15, 2006, the Department recommended those claims to the SRBA
District Court in its Director’s Report for Basin 01, Part 1, Trrigation and Other Uses.
A. Water Right No. 01-04
Objections to the Department’s recommendation for 01-04 were filed by TFCC, the

Ground Water Districts (“G‘\f\/’D”),1 and the United States of America, Bureau of Land

1 On April 23, 2008, the Idaho Ground Water Appropriators, Inc. (“IGWA”) [iled a Morion to Substitute Parties.
On May 28, 2008, the Court issued its Order Gronting IGWA’s Motion for Substitution of Porties allowing
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Management (“"BLM”). TFCC cbjected to the place of use (“POU”} element. BLM also
objected to the POU element; asserting that BLM is the owner of a porticn of lands located
within the claimed place of vse.

Pertinent to this proceeding, the GWD objected to the POU element; asserting that, for
purposes of a conjunctive administration delivery call, the irrigation requirement should be
limited to actoal irrigated acres. The GWD also objected that, for purposes of a conjunctive
administration delivery call, TFCC’s irrigation requirernent, at the head gate, should not exceed
5/8 miner’s inch per acre. Lastly, the Ground Water Districts sought a condition stating that the
water right should not be entitled to make a delivery call against junior priority water rights.

While not an objector to this subcase, the City of Pocatello (“Pocatello’) was authorized
to participate in this pfoceeding by this Court’s March 28, 2008 Order Granting City of
Pocatello’s Motion to Participate.

B. Water Right No. 01-10

Objections to the Department’s recommendation for 01-10 were filed by BLM, GWD,
and TFCC. TFCC objected to the POU element and the second paragraph of the other provisions
necessary component of the recommendation.” BLM also objected to the POU element;
asserting that BLLM is the owner of a porticn of lands located within the claimed place of use.

Pertinent to this proceeding, the GWD objected to the POU element; assertingY that, for
purposes of a cogjunctive administration delivery call, the irrigation requirement should be

limited to actual irrigated acres. The GWD also objected that, for purposes of a conjunctive

Aberdeen-American Falis Ground Water District, Bingham Ground Water District, Bonnevilie-Jefferson Ground
‘Water District, Carey-Valley Irrigation District, Jefferson-Clark Ground Water District, Madison Ground Water
District, Magic Valley Ground Water District, and North Snake Ground Water District (hersinafter referred (o as
*“GWDr") in the place and stead of IGWA.

? 1t has been agreed upon by the parties and the Department that this provision, regarding the Eagle decree, is not
necessary and should be deleted from the recommendation. |
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administration delivery call, TRCC’s irrigation requirement, at the head gate, should not exceed
5/8 miner’s inch per acre. Lastly, the Ground Water Districts sought a condition stating that the
water right should not be entitled to make a delivery call against junior priority water rights.
While not an objector to this subcase, Pocatello was autherized to participate in this
proceeding by this Court’s March 28, 2008 Order Granting City of Pocatello’s Motior. to
Participate on March 28, 2008.
C. Water Right No. 01-209
An Amended Director’s Report'was filed on December 21, 2006. The sole purpose of
the Amended Director’s Report was to add a remark concerm'ng the Minidoka credit.®
Objections to the Department’s recommendation for 01-209 were filed by TRCC, GWD,
and BLM. TFCC objected to the POU element. BLM also objected to the POU element;
assetting that the BLM is the owner of a portion of lands located within the claimed place cf use.
Pertinent to this proceeding, the GWD objected to the POU element; asserting that, for
puzposes of a conjunctive administration delivery call, the irrigation requirement should be
limited to actual irrigated acres. The GWD also objected that, for purposes of a conjunciive
administration delivery call, TFCC’s irrigation requirement, at the head gate, should not exceed
5/8 miner’s inch per acre. The GWD sought a condition stating that this water right should not
be entitled to make a delivery call against junior priority water rights. Lastly, the GWD sought a
condition stating that, for purposes of a conjunctive administration delivery call, consideration

should be given to the history and seasonal availability of water diversions.

* Trial was held on the “Minidoka Credit Remark” on May 18, 2009, and the Special Master Report and Parial
Recommendation (“Minidoka Credit Remark”) was issued on February 2, 2010. The Order Granting Motion to
Alter or Amend and Amended Special Masier Report and Recormmendation { “Minidoka Return Flow Credit
Remark”) was issued on May 7, 2010. '
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On May 21, 2008, Pocatello was authorized by the Court to broaden its objection beyend
the Minidoka credit issue. Pocatello’s amended objection took issue with the quantity element of
the recommendation. Pocatello asserted that the decreed quantity is 2 maximum and does not
create a guaranteed right to call for the full amount of water at all times between March 15 and
November 15. Pocatello also asserted that TFCC shonld be required to demonstrate that its
historical operations were consistent with the claimed amounts in light of crops raised,
application methods, weather conditions, and system losses. Thus, the recommended quantity
should be reduced if TFCC failed to support its claims. With regard to the POU element,
Pocatello stated that the acreage indicated is not based on actual historically irrigated acfeage.
Conditions should be added requiring proof of actual consistent historical irrigation of the
identified area; or in the alternative, acreage should be reduced to reflect actnally hiétorically

irrigated acreage.

IV.  DISCUSSION

A. TFCC’s Water Righis

TECC holds three natural flow rights from the Snake River authorizing diversion of 3,780
cfs. THECC’s most senior right, 01-209 (10/1171900), was decreed in the case Twin Falls Canal
Company v. Charles N. Foster, et al. (Fourth Jud. Dist. [913), and authorizes diversion of 3,000
cfs.? The Foster decree described a general place of use for water right 01-209 by Township,
Range, and Section.

TFCC’s nexi most senior right (12/22/19185), was originally licensed by the Department

on April 5, 1923 as water right 01-2027.° The license authorized the diversion of an additional

* Attached hereto as Aftachment 1 is a troe and correct excerpted copy of the Foster decree.

? Attached hereto as Aftachment 2 is a irue and correct copy of the license for 01-2027.
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600 cfs for irrigation on 5,329 quarter-gquarters. In the “Remarks” section of the “Application for

!56

Permit,”” it was stated as follows:

NOTE 2. The main canal of the Twin Falls Canal Company System now has a
carrying capacity of 3300 second feet. It is the infention to enlarge the same fo
3600 second feet. The present appropriation consists of 3000 second feet, with a
loss in transmission, making about 2100 second feet available for distribution.
The contract right held by water users on the project is 1/80th second foot per
acre, measured one half mile from the place of intended use. The number of acres
under the canal system at present constructed is about 240,000. About 198,000
acres have coniract right (sic). The additional lands intended to be urigated are
ahout 40,000 acres. The amount herein applied for is necessary to be added to the
present water appropriation of the Twin Falls Canal System in crder to supply
lands now holding confract rights with an ample supply and. also to cover lands
under the system that have no contract rights.

Two years after the Department issued its license for water right 01-2027, the right was
decreed by the federal district court in the case Woodville Canal Company v. Clark and Edwards
Canal and Irrigation Company, A Corporation, et al. (. Idaho 1925). The Wooedville decree
conformed, in part, with the license by authorizing the diversion of 600 cfs under the priority
date 12/22/1915. The water right was renumbered from (1-2027 to 01-04. Unlike the license,
no place of use was described. The right decreed in Weodville was made appurtenant io the
lands described in Foster. The Foster decree was attached to the Woodviile decree; thereby
recognizing TFCC’s senior water right, 01-209.

TECC’s most junior water right, 01-10 (4/1/1939), was decreed by the court in Burley
Irrigation District et al. v. Henry Eagle (Fifth Jud. Dist, 1968), and authorizes diversion of 180

cfs.® In Eagle, the couit specifically referenced the Foster and Woodvilie decrees, asserting, “All

the parties Plaintiff herein have accepted as binding upon them the provisions of all prior decrees

® Attached hereto as Attachment 3 is a true and correct copy of the application for permit for 01-2027.
" Attached hereto as Attachment 4 is a true and correct excerpied copy of the Woodville decree.

3 Attached hereto as Attachment 5 is a true and correct excerpted copy of the Eagle decree.
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which have been entered with respect to the waters of the Sneke River and its tributaries above
Milner Dam . . ..” Eagle at 1-2. The Eagle decree specifically described TRCC’s water right

01-04 from the Woodville decree.

B. The Department’s SRBA Recommendations
On August 11, 1989, TFCC submitted SRBA claims to the Department for 01-04, 01-10,

and 01-209. On May 11, 2006, the Department recommended TECC’s SRBA claims as follows,

i. Period of Use
The standard Period of Tse for irrigation for lands located downstream from the
boundary between basins 35 and 36 is March 15 to November 15. TECC is located downstream
from the boundary of basins 35 and 36. Therefore, the Department recommended the standard

irrigation season, March 15 to November 15.

ii. Placeof Use

To determine the POU, the Department reviewed the original claims submitted by TECC,
which sought approximately 201,500 acres for irrigation purposes. The claimed acres were
compiled in a notebook and submitted by TFCC with its notices of claim. Inreviewing the
claims, the Department compared the claimed POU with 1987/1988 Naticnal Aerial Photography
Program (“NAPP”) images in the Department’s possession. The 1987 photography was taken
during two days in June, one day in July, and one day in Angust. The 1988 photography was
taken during one day in Aungust. When there were ambiguities with the 1987/1988 NAPP
imagery {due to resolution, rectification, or land use patfern uncertainties}, imagery from 1992
and 2004 was exanﬁned in order to aid in interpreting what was occurring on the greund. The

Department’s POU recommendation is based on the extent of irtigation as of 1987.
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In order to analyze the claimed POU, the Department created a basic shape file that
incorporated each claimed quarter-quarter (“QQ™). Areas within each QQ that were not or could
not be inigated were removed from the shape. These areas included canyon walls and bottoms,
main canal footprints, highways, and county roads. Farmsteads, laterals, access roads, areas near
fences, streams, and stackyards were not removed from the shape. Those acres were not
removed from the shape because they were often temporary or subject to change in location or
character; thus, irrigation couid recommence as shareholders’ 1and use priorities changed. The
Department did not analyze in detail which QQs were irrigated by overlapping, private water
rights. However, as will be explained below, in certain areas where few acres were claired, but
many acres were irrigated, overlapping private water rights were taken into account.

Afier removing the above-mentioned acres, the Department then reviewed the shape file
1o determine the number of acres irrigated in each QQ. In some instances, the numbes of acres
claimed in each QQ were the same as the number of acres the Department found were irrigated.
In other instances, the number of claimed acres were greater or lesser thar the number of acres
the Department found were irrigated in each QQ. In those instances, the Department
recommended the number of acres it determined were irrigated.

Attached hereto as Attachment 6 is a “screen shot” of the Department’s POU analysis for
TECC. The underlying NAPP imagery was taken on June 24, 1987. Attachment 6 shows five
common examples, found duﬁng the review process, of differences between claimed acres and
recommended acres. In Example 1, three QQs in Section 35 were claimed, but sixteen QQs were
recommended. All of Section 35 was recommended because the unclaimed lands were
subsequently identified by TFCC during the review process as having shares transferred there by

the city of Twin Falls. During claim review, the Department requested additional information
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from TFCC regarding the location of municipal sharcholders’ claimed irrigation use within city
service areas. TFCC responded with updated maps showing itrigated tracts upon which
municipal shareholders’ shares were transferred with aunthorization from TFCC.,

In Example 2, 63.5 acres were claimed, but no acres were recommended because the
imagery showed the lands were not irrigated. Purther analysis showed that the lands in questicn
were owned by a federal entity. A closer examination of the original claimed POU revealed that
the lands were not in fact claimed. It has since been determined by the Department that it erred
at some point in transcribing or data entering the map data into the tabular claim format. It was
correct to not recognize irrigation acreage in a circumstance like this as no irrigation was
occurring and none was originally claimed.

In Example 3, even though 37 acres were claimed, imagery showed that the entire 40-
acre tract was irrigated; therefore, 40 acres were recommended.

In Example 4, even though 36.6 acres were claimed, imagery showed that 32.3 acres
irrigated; therefore, 32.3 acres were recommended.

Previously it was mentioned that consideration was given to overlapping, private water
rights where fewer acres were claimed and many more were irrigated. Example 5 porirays this
circumstance. In Example 5, the Department only recomumended as many acres as were claimed.
During investigation, it was found that several privaie water rights weye appurtenant to the
properties in addition to TFCC shares; therefore, the Department recommended the one acre that
was claimed.

Based on the Department’s review, it was defermined that TECC’s POU as of 1987 was

196,162 acres.
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ili.  Point of Diversion
TECC diverts water from the Snake River at the Twin Falls Southside Canal, located in
Twin Falls County. The recommendations for 01-04 and 01-10 reflect this fact. The
recommendation for 01-209 has the correct legal description for the point of diversion, but states
that the location of the diversion is in Cassia County. The recommendation for 01-209 should be

corrected to reflect that the point of diversion is located in Twin Falls County.

iv.  Priority Date
The previous decrees established the priority dates for TFCC?s claimed water rights: G1-
209 (10/11/1900); 01-04 (12/22/1915); and, 01-10 {4/1/1939), Water Disirict 01 delivery records
show delivery in accordance with the previously decreed priority dates. Therefore, the

Department recommended the previously decreed priority dates.

v. Purpose of Use
TECC diverts water for use by 1ts shareholders for irzigation; therefore, the Department

recommended irrigation as the purpose of use.

vi. Quantity
TECC previously decreed water rights authorize a combined diversion of 3,780 cfs.
Water Distriet 01 delivery records show historical delivery of TECC’s three previously decreed
water rights, in amounts consistent with the prior decrees. Therefore, the diversion rates were

recommended as claimed and previously decreed.
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vii. Source
The Snake River was recommended as the source for these water rights because the prior
decrees established that TFCC is authorized to divert water from the Snake River. Water District

01 delivery records show delivery of Snake River water to TFCC.

C. 'The Surface Water Coalition Delivery Call

On January 14, 2005, seven irrigation entities referred to as the Surface Water Coalition
(“SWC™)” filed a letter and petition for delivery call with former Director Karl J, Dreher, seeking
conjunctive administration of ground water rights diverting from the Eastern Snake Plain
Aquifer, TFCC is part of the SWC. On May 15, 2006, the Director’s Report for Basin 01 was
filed with the SRBA. The Director’s Report for Basin 01 contained the recommendations for
TFCC.

Since the filing of the Director’s Report for Basin 01, the Director has been conjunctively
adrministering ground water and surface water rights in response to the SWC de]ivery call.
Subsequent to the filing of the Director’s Report for Basin G1, an administrative and judicial
record was created in response to the SWC delivery call. Part of the SWC delivery call is on
appeal before the Idaho Supreme Court in Docket No. 38191-2010. Pending the outcome of the
Supreme Court case, other issues stayed on judicial review before the Honorable Eric. J.
Wildman in Case No. 2010-382 will be addressed. The Director’s SRBA recommendations for
the water rights held by TFCC did not take into consideration the administrative or judicial

records.

® The SWC is made up of the A&B Trrigation District, American Falls Reservoir District No. 2, Burley Irrigation
District, Milnez Irrigation District, Minidoka Irrigation District, North Side Canal Company, and TFCC.
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iV. CONCLUSION
The Department’s recommendation for subcase numbers 01-04, 01-10, and 01-209 are
based on the Foster, Wooedville, and Eagle decrees, and the place of use as of 1987, The

Department respectfully requests that the Conrt partially decree TFCC's rights as recommended.

A .
Submitted thisé day of November, 2011.

D 1/ i
Submitted this 5 R day of November, : )1
| B
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IN THE DISTRIGT COURT OF TiE ¥OURTH JUDICIAL TISTRIGT; STATE OF IDAMO,
I AN FOR THE GOUNTY OF TWIN PALLS.

Bt E RO MOt PRI RSN TR GG ALy La b g NI AR e

THIN FATLS OAUAT COMPANY, -

A corporation, Plaintilfl, «
Voo " 3 1

CHANLES N. FOBYER, et el, -

Tetendsnta, ‘

P A L R N R R T R I R N ]

WHEREAS, The Twin Fells Worth Side Tand & Weter (ompany and
+he North fide Osnal Compony, Limited, when in entezlng inio this stipu-
ietion are desirous of giving thair reessons Tor the same, which are as
followa, Fo~wib:

1. & comirect hss been gnterad inbo bstweghn the Kuhm Trrd-
gation snd Cansl Qompany, the Padip Falls Jspel Company and the United
Bigtes for the sforage of woater at Juckson Leke Reservolr in whtich
contract it ism provided thet the priority clsimed by the Twin Fells
Worth Sifle Lsnd end wWeter Compsny by virtuss of bthg Parrine Water
Filing of June 85, 1900, for &,000 second faet of the watera of Sneke
ftiver should not be enforsed ss ageinst the Minidoks. Projeet ond in
liew tharecf thet the cauel of said company should redelve gertsin
stored water,

B, The circumsbances under which the iragha of lend under

the canal of the ¥wir Fslls Jensl Company and the Thin Falls Horth Side

4

snd & Water Company wers developed woulf meie 1t inequifsble for the
Twin Falls North Sife Tand & Vs ser Gﬂfﬂpa]‘;ﬁ:' ba vlaim B priority over the
Twin Falls Cansl Jompsany.

“ IFor theae ressons &8 beiwasnh these posriles ond owling to thsir

-

cuottraciual relatipne this stipuletion and decres is agresd to, the Twin
¥alls Neorth Side Land snd Fater Compeny and the Morth Side Canal Company
not welving ne to any olher venals then the censls of %he Twin Fells Censl
Compeny and the ¥inidoke Projsct, ive right to & priovity ¢

to which it claims s valid right.

R o LI

prigp s

)

o YR

e



Said resson is given for the perposs of meking z record of
the same snd not Ior the purpose of affegating sny of the terwms and
conditions of this stipulasion.

The Twin Falls North Sids Censl Compeny, Timited, for itselfl
gtipulates thet the Aight Ho., 2, B., iz the annexed decres shall be
used on what is kuown 8s the First Segregetion under the said Company's
cansl sud ok only 32,000 scres in seld sapregatisn,

NOY, TIREFORE, 1t 18 hersby stipulsted and egreed that the
attached form of judement shsll be sniered in the ebove crtitled
eeusa of actlon, snd that the making and filing of Findings of Fact
and Gonclusions of Iesw asra hereby weived,.

Dated Juns 135, 1810,

A. M. Bowsm, Cavanel, Bloke & HacLane,
Attorneye for Pleintiff,

C. H. LinganTelier aud 2. . Stoutemyor,
Attornegys for cerisin defendonts,

5. HB. Hsys,
Avtorneys “or certein defendanis.

Jotn E. Willioms,
Atborpey for certsin defendanis.

. 0. Longley,
Abtarney far cextmin Gafendants,
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I THE DISTEICT COUST OF THE FOUHTH JUDICLAL DIBTRIGT OF THX STATE OF,

IDABG, IN AND B0 THU QOUNEY OF 1ININ FALLS.

F e L L L T N N ]

TN FALLS CARAL COMPANY, Pleintifr, .
Ve, DEYAZE.

UMAXLES F. FOBTER, ot al, Defendsmbs. .
T

Thiz esuse haying some ob e be hesrd this 1fth dny of Junz,
1913, upon the snended coupleint of the plalatiff, the Twin Fells Canol
Company; Lhe snawer snd aross—complaint of thé Twin-Falls Horth Bide
Tand & Weter Company, & DelewaTre corporstion, snd the North glde Cansl
Company, an I[d8oho corporaticn; the onswer end crosa-gdmplsini, Asebel
fi. Abbobi, Josie M. Aculf, and others, cledming rijghts in the 3nske
Giver by reoson of Gthe Minidoks Zeclam tion Project cf’ the Tnited Sitsles
{as £iled by U. H. Lingenfelber and &. L. Tipton snd R. E. Stoutenyer,
attorneys}, ineluding the Secretsry of the Interior of the United Sistea
and P. M. Fogg, Anginesr employed by the Uni‘beé States in ohswze ol the
Minidoka dam on the Snake Hivew; the suswer snd cross«complaindt of Jolin
Rohling, A. Kennedy, end others, {ss Tiled by F. 0. Rogers, Altornsy},
81s0 clolming righss by reazon of gaid @inldokes Reclamstion FPro jact; bhe
snewer and eross-cotipleint of T. H, Dsy, Clurence K. Willisms, and others
{fiied by C. Q. Longlay, Attorney]; the snswer snd pross-gomplain® in
interventlon of Jharles W, Artuur; esnd the suswer of Qpasr T, Anderssn;
Cuvenah, Blake, snd Feclane sad A, M. Bowen appesring ss counsel fLor the
plaintirfs, 5. H. Hoys, appesring as counssl for the defendents, the Twin
Falls Horth Side isad & Welter Company, sna the Horth Slde Canal Coapsny,
(e He Lingenfelter and §. B. Siovttelyer sppearing ag coulsel Tor the Bec-
reiary of Tntericr and for Po M. Fopp sne olher delendoants represented by
them, JT. C. Oogers sppearing for the defendsBnts represented by him, . 0.
Lomgley sppedring 25 counsel for the defendants represented by him, John

B. Willisme sppesring for the defendsnd, C. ®. Arthur; sand sl)l other defen-

dants heTein heaving been regularly served with summons end ndd;
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in tha Sections B snd 6 and 8 In Tep. ¥ S., Renge 15 K., snd Bes. 1,
Tap, § %., Henge 14 E. B. M., in the Cfollowing smoan®, from the fol-
iowing Gate; £ second fest from the st doy of Ncaveniher, 1889 heresby

designéted as Righi No. L.

1 209 HATER RIGET N0, 2.
ST

That the pleintiff, TWHl FALLS CaNAL COWMPAWY be snd it ls hereby

the usge of ssild waters of the natursl Tlow of ssid Saske River
diverted 2t the Mileer Dem on the South $ide of the Snalke River, through
what is cn;nnﬁnly known os the Tein ¥alls South Side Cpnal, for wse upon

the lapds lying in Ywin ¥glls County, Ic‘zaﬁo, South of the Snske Bivel and
Bast of Little Selwnn River, bo~wifts Sections BY, 28, 29, B0, 31, 32, 33, 34
in Townahip Ten (10} Zwouth, Reuge Tweniy-ons (81) Hest of Aolse Meridisn;
sections 31, B4, 55, B, 85, in Township Ten (10) South Renge ‘Mwendy {20]
Z2st gf Toise Meridisn: Seefdens 2, B, 4, 5, 6, 7, 8, 9, 17, 18, 19, 20,
in Towpship Tleven {11} Soush, Hange Twenty (20) Baat of Solss Meridien,
Secticka 15, 16, 17, 18, 19, 20, 21, 22, 2%, 24, 25, BB, 27, 28, 29, 30,
a1, e, 3%, 34, ES‘, 36, ia 'l;o‘.mship Fen (10} Sonth, Renge Ninetesn {12}
Fost of RBoise Meridiem) Seotiobns 1, 12, 15 in Townshlp Bleven {11) :outh,
Range Mineisen (13} Esst of Bolse Meridisn; Sectiens 4, 5, 8, 7, 8, &, 10,
11, 1, 18, 14, 15, 1, 17, 16, 1§, 280, ®1, 2%, 28, 24, 85, 28, 27, £3, BO,
B0, 91, BB, 3%, B4, 55, 86, in Tewnship Pen (0] South, hange Eighteen {18}
Test of Boise Meridlsz, Sections Nos. 9sa (1) to Thirty-three [1’55} inc‘lusivs
in Tﬁwnsh'ip Sleven {11} South, llenme Hightsen {18} Eﬁ'st of Boisze Heridien;
Sactions Noe. Twenty-niza {29) to Thirtyv-six (368} inslusive, in Township

nine (9} South, Henge Sevanteen (17) Rest of Boiss Meridizn; ALL of said
Township in Township Pen Sguth (10 8.} Benge Sovenbosn (17) %ast of Holse
Weridian; Sectlons Nos. One (1) te Fiftesn (15) inclusive snd Baction Twenty-

=
four {24) 1a Township ¥leven (1l1) South, Usnge beventeen {17}, Emel of :—391&%

Weridian; Sepbions Sixtesn {16) to Tuirty-six (38) inoclusive in Towpabip \;
L
wine () South, Range Bizteen (l8) Tast of Soise Meridisn; Secilons Hos. bme {C%

{1) = Thirty-six {(%6) inelusive in Pownship Fen (10} Scuth Ranze Six-'tean (18)
Reat of Boilss Merigism; Scetioms 1, 2, 1B, In Towsship Fleven (11} Souty,
.

siange Siztesn [16) Wzst of Bolse Merdidisni Sections Wo=. Flve {5) to ‘_t‘hj..rtywsix
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[{28) inslusive in Tawaship Nine {9} South, Renge Fi’f‘!ge@n {15) mast

of Boise Maridisn; Sectlons Nos. One (L} bo Thirtysix {38) inelusive

in Pownship Ten (10} South, Renge Fifteen (18] Besb of B{)ise.MaridiBﬂ;
Sections 5, 6, 7, In Township Bleven (11} south, Range Fiftesn (15) Tast
of Boiss Beridisn; Sections Twenty-eight (B6) to Thirty«thres (33) in-
vlusive, Yownship Eight (8) South, Renge Fpurtesn {14) Bzst of Roiss
¥eridien; Sections Four {£) fo thirty~six iaislusivs, znd Seation (ne

(1) TPownship Wine {9) Svuth, Renge Fourteen (l4) Rest 'uf Poise Meridimn;
Bections Hos. One (1) to Thirty-six {56), ineclusive in Powaship Ten (10)
South, Hange Fourieen {14) ¥est of Holse Neridian] ‘Se.'c‘biox:m -.}ns (1) ta
Peelve (1%) inclusive, end Seventsan (17) to Twenty (£0) i-nc:lﬁsive in
Township Elewven (11} South, Wange Fourtean (14) Esst ol Bolse Marifisn;
Seeiions 1, 12, 13, 14, B3, B4, 25, 35, in Township Nine {9) South, Range
gnizteen {13} Fest of Boise Herifien; sections 1, 2, 10, 41, 12, 13, 14,
15, 15, 22, 23, Bl, B4, 25, B, 27, 28, ss,ggg, 33, in Towpebip Ten (10)
Sonth, Wsoge Thivieen {13) Best of Bolse Moridisn; Sebtions 1, 2, B, 4, 9,
10, 11, 12, 13, 14, 15, 24, in Township Bleven {11} Dombe, Henge Thirteen
(13) Eest of Boise Meridisn; ALl of Townskip Nine {9) Soubk, Renge 1B Rest
of Boiss Meridisn; snd =1l other lends lying Noxth of the ¥oin aund Hiighline
ecapale of the plain*biff'g ecepal asystem, South of seid Suske River and
Kaat of s0if Little Salwon River; in the Tellowing emount from the follow-

ing data: B,000 sscond Faet Lfrom Qobober 11, 1200, snd hereby desisnsted

:li Ef@ﬁigh‘h No. 84.

_Qg_ i l‘_ﬂ?“" That the dsTepdents, The TWIR : ALIS NORTH 3IDE TsBD & WATER OOk~
R PARY and the RORTH SIDE CANAL OOKBANY, LIMITED, be asnd are heweby aworded

the use of sald@ weters of She natursl i'low ol ssid Snake River diverted
from 8 point on said Snake Biver as the Milner Dem on the Werth Side of ¥

the Bnmke River, throwgh whet is coumnly known s the Hol“'th:‘ Kide Twlu’?‘

: s % Foells ¢anal, for use upon lands lyins on the Horth Side of Zwmoke River “;
ELY :
RN s
}; X and between s8id river and the following described ldnes; Commencing ab C%i
E g "

a point where the West line of Ssction Three (3), Township Ten {10) South,

Hange Righteen {18} Eest, L.M.; ryrning thenee Worth o the Northweat .corper - .

-
of Beetion Twenty-seven {27) in ssid townslip; fthencé Feat to the Norih-

ssab corner, Seobion Tweniy-five [25), wTownship Wine (2} South, Rengze

R

=%
B

ke

P

—

e

TR

e



I

& Misdemesnort, the amount of the natural Flow o be defermined me sush
nstirral flow would be, if unaflectsd by the diversions or acts ol the
perties harsto ar suy or either of them or by the velegse of stored wa-
ter, the neasural Flow to whish the Twizn Falls Prcjeet's'ére entitled to
be mezsared to thewm at the Milper Dam.”

It is further ORDERED, ADRJUDGED AND DRCRRED that the Fights
snd prioritiss hereinbefore Rebsrmined and mawarded be and ithe some ars
sach of them guieted and conforwsl as sgaiust esch and svery party
herete; @nd Murthsrmore that sech and #ll clgims to the waters of the
Ynake Hiver by ssoh or all of said parties, adverss to the rights hers-
in awerded and deterwined, be snd they are harsby held Vi‘or naught and
such parties Torever berred from asseriiag sams,

Done in open Court this 20th day of Juuna, ,191_;__.,—

By ths Courk,

sdward A. Walbers,

ristrigl Judgs.

By 1 31308
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a.mount aotually neeaea an:l benaﬂcially usa& for said pﬁrpnsas.

and shall not’ excesd 600. cubie :ffee.‘: per Becond, S

Deacrigﬁ. ok and 1005.?:1 on Cof- use*

Socs B1 . Fast 1iE~SE%
g2 - SWJ“ Bl . .
. B33 Lot oo , -
‘ g'Tcﬁvmshi]a 9 South, ﬁsmgs 1:5 East B M
Sece 1 . Imt 5, m«:& SE%* '
1z © WES: SEWi: BL s:ﬂ%- : '
i3 I Bé m%m“ NE% iy sf% sw%,_ 8%
. 23 sm* ;ml E}: sER
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B E% feiic . B ~f
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g Jaat 3’5 KE% si Wk . 5% Section,
.8 w% W3~ Wmfv%» ’
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R 14,-. gﬁ; NW*, SWgNW%. SEL . ’
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TaWKship 9 Seuth, Ranga 15 Basi

" Beo, 12 Lot 53 swiw ' =
.31 E% sw; SW-3W: Lot 4
10 Lot 8, 8% SE -
.9 :'Lo 2 S% of Saetion ]
© 8 S%-MB; NW3; 5% of Ssotion
"7 NBH NW; SE-NW; NE-SW3 sﬁ»-sw- Sk

. 18 i N -nwi swéﬂw. swé, SE%
ay . alx
i All X
. 16 ALd T
14 3BE-RE: NW;NWa s LNy E%»SE o
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24 Al%
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22 431 e T e
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CB0. AL
29  AI1
28  All
27  All
26 All
25 *.A1Y
81 AL
22 A1l
83 A1l R :
54 All v o - [

g5 | 411
-1 N E%ANE RWs Sé of section
Eﬂwnqhip g Scuth, Range 16 East

*Saca 16‘ Lotg & aund 8 ’ 4
, 47 Lots 5, 6; T, end B
18- Lot 3 an& 4‘ SE&—NW 8W:; SW-SEj Eots [
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20 A1l - B
TRl A1

22 Lots 5. &y 5% of Seetion
- B8 Lots 8, B, 4,.& 5, SW-3K
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26 &Il
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B0 AL
S8 411
3% Al . ‘
53 ALl
B4 A1l
B5. All
6 All



" Sete

2%
B0

L BL

Sea.

&8

B5
- 88

f . . [
o ‘ [ [ : . i . f

“Downship 9 South, Renge 17 Best
 BW=B8W: SE~5§: 83-8B

SW—NE* 3 'm*h of Section
A31 T .

a1k o
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' Townahip 1{! South,, Range 14 Eas*s Icnnt .}

Bee. 26 3.11 S . ,
g7 ALL. L

. 28 A11
.. 29 E%u.mq- Prtire 5‘%
s LT B0 :ﬁ%—m’?; Enﬁiz'e S‘* T
SL 7B faln L. L

B8, ALY :

B8 ALY oo L.l

LB4 - Al - Vg s
©B5 Al ~
© B6. 411

Tcwnship 10 Sou‘bh, Range 15 Eaat

A:Ll of {Downship 10 South, Range 15, oxcept SE~1W Sea, B4
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4 A1l e T
R T v D :
6 . . A1l -
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A .
4z A1 . - - e
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16 11
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17 ATl
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. mawnship 10 Snnth Re:nge 18 East
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§ - Entire 5 _

6 - . SW-NE; Entira 8-

7 - AL -

8 . 411

9 ALY
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Lots. 5; 6, 7 and 8 S%nSE ' ' o .. '
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13 ALY ’
14 ¥R Né;_w n%— SE‘ SE~SE
iB ]S!% I!IE :
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R & S
- B ALY [P YN
4 Al
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8 A1 . S -
.8 AJ1 : :
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11 A1l
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13- Whwentire of saetlcu* BWy SE
14 Entire B . ;
lg “ N NE entire W% of Bectlan
16 A1l
i W NE' smm&; L Entire 9 of seetiozl
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19 :Imiz Eé—-mv SE- 5E~SE -
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28 LHWy SW-SW
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- '_Toﬂnéhip 11 Southy R&nge 18 Eawt -{Gonbs) -
- " Beey ET- B, swdi ﬂ%~SE

28 . . .
o 29- ‘N"i H‘%TW; S Ty W%a—SW; SE-BW; Eﬁ-sm
S. B0 NE; SW—NE--ﬂW-S
. 22 . EL-KE; Wa-RW -

B8 N é&E; SW—EE N‘ﬂg
o o Township 11 Seuth; Range 19 Ea,st
Sea.1 - "'; 383 :
S ¥ Elaﬁﬁ* SE SE
-2 A3 E%—IIE VE.BE
'T’awnshap 11 Seuth Ha:nﬂe 20 Bagt
Tots 5 ana 4 smmar

3 - .
4 _HE%;_ T BwY sw-sw TH-88-. .
g, Lots B and: £, s%-sw 53-=5H
7

Secs -

- Lotg 2,84 .- 6 SE-.HW NE—SW Lot 74 SE-—SW W“SE SR8-58

o _AILS
.o .8 R‘“ Jmtire W o:E seatmn .
A a7 . .
18 N uf seution* m%-sm - .
20 N% A

‘The rig}l‘t' to the ‘uge of‘“ﬁhe:wa‘cer a.i’eresa.ii hereby .: .
"'confirme& is. rasstw c.tad to ths 1ands or piaee of use herein de-
'scmbed es p:ewi&ed by the lam oi‘ Ida.]m, '

) WITNESS, ‘t:he 9%1 and signature of ths Gomﬁmss;mner .
of Reclama’alon, affixe& at Boisst Idaha, thls $th day of April,
1925._ ' '

. Tomitesioner 0 Reclaiation
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Mg, 17163

APPLICATION FOR PERMIT 0l zs2 7

19 4PPREOPRIATE THE PUBLIC WATERS OF THE S8TATE OF IDAFO

1. AName of applicant: Geo, #. Farlan, 4

Postoffice address: Twin Falls .- ConmiyPuin Falis Stater Tdaho -
I IF applicasit s a'corporation, £ive . .

() Dade and place of incsrporation:
(b) The amownt of capléal stook:

fe) The amownd paid tw:

(@) NManves and addresses of direviors:

*

The finencial resowrces of the applicant are: (a) Cash on hand!

FEN
By Treasury stosk: (¢} Bonds to be tssued:
(d) Other resowres: . ,
2. The guantity of water clitmed i3 Six hundred {800) eubic fect per secand.

8. Sowree of water supply: Snoke River

4. Location of point of diversion: Milner Dam, Twin Palls County, Tésho, South end of which
besrs W, 319 2° W. 1464 £%., from the corner common to Sses. 28,289,328, and 35, Tup.

10, 8. B, 21 E.B.I,

. Crraimmg

8. Tobe used for: Irrigation.

I

At

Irrigaiion and domestic use: (@) Amount of lund to be irrigated.: 282, D0Geres.
thy I'n the following losal subdivizions: See Note 1.

Mining, milling, power, manufachuving, transportation or other puiposes:

(@) At what poing:

B gmownt of power o be Senerated: 7 P under Jb head
{¢) Is water to de returned to anl séream? (d) If so, name stream and Iocate
point of vrelwrn:

¢

6. Estimoted cest of worke:  §280,000.00

7. Deseription of works For diversion:

I

Kind of worfs: Canals, flunss, pipes and pumps and dom, some of whichk are now
epnatrueted, :

FI. Dimensiorns of woerks:

(o) Height of dam - 8b. fetaﬁ: lengih of dam at fop ;1;*3‘5- 1055) feet,
Length of dam ot lbattam 1000 | fest: JMaterial wsed in sonsiriefion: Barth apd rock
. - . giljﬁ.émsamfe veing &L rea‘ﬂy' co_nstrupted; sn3 used as ppart of the "win Falls Caoal
N ()] C;r;pa,ai;ﬁy of veserveir . -~ aores feet. (o) Size o,-f‘ headgate, widih 80 fest,
- Height 10 feat. (@) Londuit - Diteh width of bottoms B0 fee,
widih ab water line 120 ' Jest, depth of water - 10 Feet; dlameter of pipe
{8ce Note Blinches; averase glfra,e:le per mile by 7B at.  Lengih of:(;,;y";,fgmit is W5  wmiles,
and; it crosses the folliowingd-quarter sselions.: See Npte 3,
8,. The time 7'eq:z»’ired for tkfz cample&‘ffiqn of the cam#ﬁ;ﬁcﬁnn af such :’?00_?'.7{'. s R T years.

8. Timerequired For the'complete application of the water to the propesed use s 2.
- adaéi‘ﬁ‘z’.amaﬁ years, * ' i . . “

RBE IT ENOWN That the undersigned hersby mokes application for & permit fo appropriate the
public woters of the State of 1dako as herein set forth.

George B. Harlan
Applleant,

By A.M, Bowen, Agent,



Date of first receilpt ot office of Staie Engineer  4:30 P.M., Doc, 28 41915,
Beturned t0 applicant for correction

Corrocted application reseived

AFPPROVAL OF STATE ENGINEER

The numbser of this permif is11888 .

Recorded in Book 40 Page 11888  .dpproved January 10,1815,

This is o cortify thed I hove svamined the within application For o permit o appropricte the
public waters of the State of Idaho, and hereby approve the same, subject to #he following
Hmitations and conditions.: .

Bond in the suwm of $1200.,00 to be filed om or before Maroh 10,1518,

Work to bedin on o7 before . and to continue diligently and wnin-
terruptedly to completion, unless temporarily interrupted by circwnsiances over which pornvit
holder has no control.

One-fifch of the work above specified to be compieted on or befors  July 10,1918

The whole of said work to be completed on or before January 10, 1021

Benefleial wse of waber appropriated tn acecordence herewith, o ba made on or before

January 10,1323,

Witnass my hoand this 10th  doy of January,1916. ;

J+E, SMITH.

State Engineor.

Remarks:

. NOTE 1: The, lands, intended to be irrigated by the watsr here applied for

. congist of £ll. the land lying Bouth of the Snelke River and North of the main and
high land canels of the Twin Palls Cengl System in saif Twin Falils County snd
Bast of the Salmon River; -slso other lands mnot now covered by the said eanal sys-
tem, all of which will be irrigated by Hhe use of the pressnt Bwin Palls Canal
-Bystem apd sn additionsl system of pumps,cansls, ditches, flumes snd other iri -
getion works., A complete list of lz-nds t0 De irrigated if mnnexsd hereto.

NOEE 8. The main canal of the Twin PFalls (onal Sysbem now hes z cerrying Zap-.
acity of 5800 seeond feet., It is the intentiorn to enlarge the same to 3600 segond
. faet. The present sppropristion consists of B000 second feet, with a leag in trans-
mission, making about 2100. second feet availsble Fox distribntion. The sontract
right held by water users on the projeet is 1/80th secopd foot per acre, measured - oo
. opm halfmile from the plase cf intended use, The number of acres under the canal
system ag 2t present constructed iz about 240,000.  Aveut 198,000 mores heve contract
vhght., The additional lands intended to be irrigated areé sbowt 40,000 acres. The
amount herein applied for is necessary to be added to the mwesent watewn sppropriation
of the Twin Falls Canal 3ystem in crder to mpply lemés now holding contract xIghbs’
with s ample supply and alsc to cover londa uvnder the gystem that heve no contrast
rights. S . .
HOTH B. Main canal to cover the new lends bas e width at bottam of 20 £o.; width -
ot water lime, B0 £%; depth of water 5 fti; sverege grade per mile, 2 ft, and it cxossep
the following gugrier section: _ .

Twp. 10 S., R 19 B.: BE% See. 21; NEE and S5EX Sec. 28; fi-fw%: Bee, 51; HBER and SEH
820, %2: IW: and NEL BSec. 33; 7Y, FB: aud SBY Sec. B4; and SV Sec. 35.

Tawp. 11 8., R. 19 E,: 5W§ Sec. 1; 5BE%, 5WE and WWE See, 2; HER, sm%;usw%- end KW Sec. 5,
. WES, and EW}, See. 6; SBE Sec. B SWe 8eo. 9; N¥UE, and SW5 Bec. 1,

FRE, SEE, andsWd See. 15y 5F%, SUE, and FUE See. 163 VEY and N Sec. 17
NEL and NUE Sec, 18v SEE and SWE Sea, 197 WBL, SEF ang SWE Sec.20; NWE Sse. 21
‘NE: Bec, BE; IW: and UE: Sec. 25; NY:, N2Z, 8B% and SUE See. 243 WWg Seo. 25
SE% L aWd and BWE Sec. 261 89% 8Sac. 28; NET See. B9; SEY Sec. 3%, SWe nnd
8EL Sec. 58; BUL and SWE Sec, 33; SWE and SEX Bec. 34; EWy, SWr amd SBEF Sec.
351 BUE Bei. 5.

Twp, 12 5., R. 19 B: NB} eng W0k Sec. 1j IWE Ssc. 5; NBY end W Ses. 4; NEF See. 5;
HEE Sna. 6. -

Ty, IO 5., R BO B §IfE See, 36;

. 11 8., R. 30 B: NEZ Sac. 1; BER Sec. 10: BWE and 38%F Sec. 11; 5Wh and SEF Bec, 12;
e SEL Seq. 13; s%%;f, WEE, snd REZ Ses. 15; NWE, NBE, SE‘}l and_ SW% Beec. 15;@1%?:%;
and BWE Sec, 21;. Wi} Sec. 28: NWE and BB Sec, 25, WGL, Swy, SEI and HE
Sec. 24; UPY and SB% Sec. 267 SWa Sec. 274 &g, NEL end NWo Sec. 28; SRy and
E‘Iﬁ Seo. 89; NE% =mnd SEZ Sec. 521 WX, 5WE, SE% and NBL Seo. 34; Wiy end
T Bea. Bhy .
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Twpe 12 S., R 20 B, N¥ Sec. 3y WE}, SP% ond EWE See, 4y NES 5B% and SWE Sec, By 5E:, NER,
Wz and S‘.’fﬂ See. B - B o . : .

o

Tvgm. 10 S., R, 21 E. SWE Sec. £9; NI, SWh and SBY Sec. 3%; SER Sec. 3%; SVE end NWE Seo. P4;
" Twp, 11 8., R. 21.B, fm;_% ang WW: Bee. 4; NBE, WL and SWE Sec. By NVE, SWE, SEE mnd ¥EE See. 6%
And on the origingd Twin Falls Zract as shown by the map filed with this spplioabion,

LIST OF TAWDS 0 BE TRRIGATED:

Ty 9 8., ] L 1% B, 1 .Ef— ShE and SW"“ e Ssc. i; EE%_ and E: W& Sac. 18, all o-_F Seed. i5, 24,
i . and 2b; B | and W& NE and 83 ¥ Sec. Bb6. T

Twp. 10 8,, B, 13 B.: B% gnd SWE See, 1 s% and EA SWA Seo. 24 B, sn and 8W% SE% See.. m-
gll of Sess. 11 %0 15 ime. Sick WEZ, SEE and sn— 553 Sgo: 16; oWE, B3 IWE.
. and % See. 214 511 oF Secs, E2 Bo 27 ina.,.W¥E and BF Sec. 293 hira sw%
and Sec. 35' ané 81l of Hees. 34, 35, end 56,

Twp. 11 8., R, 13 B,: All of Sees. 1,2, anti 3; B& HWE and B Sse. 4: NW and E— Sea. 10; all
0f Sees. 11 and 12 B and 1‘{1“‘ 5% Sec. 13; NE m‘k and NEL Sec. 14;

Twp. B 8., R. 14 B,: BL SWE, SE-—i- sri mé,ana mh mm— 8ee, 3I; 2ll of  Sea. B2 and Wk of Wi Sec.
Tap., 9 8., R. 14 B, W of Wy Sec. 4: a1 of Sscs 5.t 9 ine.; 5% 0¥ =nd 8% Sec. 16; 3% Wi
axla 5% Sec. 11; 811 of secs. 12 to 36 ing.

. 10 8., R, 14 &, Entbire.
1

Twp. 11 B., R. 14 B, 1 All of Eees. I to 8 inc.: SWE SW— HE 8% end U3 See. 9: IV SWT snd B
. Bee, 107 NWE sWg, NWg el 1‘1‘ WEE Sec. 11' .

wp. 9 8,, R, 15 E 8% sWk Seq., 5; 5% 8b Sea. 6; 4117 of “Sec, '7; SEE HEY, Wi NE3; EWE and
8% 8ec. 8; S% Sec. 9; 8% Ses.:m 5% fea, 11; H\VL I and S—ﬁ~ 5% See. 123
and all o:E Secs. 13 o 36 ina,
Tap. 10 5., 15 B. 311 of Sees. 1 to 26 ino.; ML SWE; sSEE: and W Sec. 2%y B SEL; SWe =nd
Wi Ssc. 28; sll of Sece. 29, 3D s 31 mu SJ;:- SW%s nnd B See. 32 nE
- WWE See. 33; H% IW: and WEE Sec. B5; 55 N‘\h, aec %6

Twp., 9 8., R. 16 B, 5% 8% See. 17; Wi HWE, SEx m—ki gy, WE snl Rl SE-; sn Sec. 183 all
- . of Secs, 19, £0 end 21 swl BWE and sA Sac: 28 ¥d' UL and 8% si fec. 28;
all of Sacs.- 25 to 36 inc.

Twp.s 10 S., H. 18 E, £11 of Sees. 1 %o 30 ine. MY HWi; 53 ¥EL ; and SER WEE See. 51 HE BWE:
S5B%: and M4 Sac. 52- and &1l of Seces 53 to 86 ing.

Tepe 11 S., 16 F.; % 8WE; SEY swd m"a,, end B} Séo, 1; 33 OWL and NEL Sen, 2: I3 NBL Sec. 12
T;vp 9 5., R, 17 E. ’ iy s% Sec. 29, s’ NWE end 8% See. 30: all of Sexs, 31 and 52; SBiand W,
See., : Bh 5L and 31 5% Sec. 3%; 5% Shy S¢o, "35; snd 5% 5% Seos 56,

Twp., 10 8., R. 17 E. Entira. .
Twp. 11 8., R, 17 H 4311 of Segas., I to 6 ine,; HE B Saec, 7 Ng WE See. B i I\‘Wz and NEZ
Sec, 9; =1l of Secs. 10 fo 13 inc. BE mv mEi and I BEz Sec, 14,

Twp. 10 §., R 18 E, W EWE Beo, 5 5% EEL; BWE and s“ Sec. 4; 1l of Secs. 5 to 9 ine. Bf NEE,

mr.'fJL snd 5% Ben, 10 ‘5% N% ana 81 Seo, ii: ka sw’& st sw%; and sw—“* 8T
Sea. 12; and all of Saes. 13 to 56 inga

Twp. 11 Sy, R. 18 B, ALl of Scos. 1 %o 18 ing, ; ¥L ¥uL, sm F¥3 and B Ses. 19, g1l of geou,
i 20 to 25 ine. N# BBZ, 8V ond Né Sec. 245 m% BE%; Wi & Seo. 873
all of Beas. 28 gnd £9; B Ssc. 50; Wi m“"k Sea, 81; m Nih and UEL Sec.
32; NB} NEL, wh EEk, ang H¥%, Sea. 55-

Twp, 10 5., R 15 E,: S%* ki anﬂ 5% Sec. 16; g1l of Sgos. 17 1o 22 ime, 3% W% end 8% Bec. 23;
sWE Bh‘ Bee. EA S‘F‘l-i; NE% W SEX and WE Sec. 2}5, ail of sees. 26 to 3E ino.
L WBE; sw& HE% 5Wy §B%, end W Sec. B8; WS FWE, snd ¥ WNEE, Sec. 39%; N
NWA W% znd VB SE%, Sec. ‘B4; and all of secs. 55 and 36,
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Top,

11 8. R. 19 B,z A1l of Sec, 1; B} h% end B Seq, -2: W% mE%: w3, Nk sw% 5WE, swl\ and NW SB3

10 8., R

11 8., Ite

Bec. 5; A1l of Sece. 6 end 7: SWE NRE, W0 8B; sﬂ» SEL, and Wk Set. 8 8; By W
ahd L% See. 11% all of-Becs, 12, -3F . and 14 SE T\ma, and 8% Sec. W 5% Sec.
211 of seom, 17 o 28 ino; BF NWE, 9V, snd Bi Sec. 29; Ep

Zay NE Sec. 85, Ng 84, SB% SET and WY Sec. B6. .

20 T, : &0 and 8% SWE Seo. 25; 5% S5, Sec. 34; NER NEf}, 8% WEY and 8% Sec. 35; and

21 E, All of Sec.

all of Sec. 56’

20 B: A1l of Secs. 1 £ gnd g, SH a.nd HE Seo, 4 S§% sec, B; W& NEL, SBEY and Wi
5{_ 811-0f Sees. 7 to 15 inc. WEk, BE SW i gE3 a3, and T Seg. - 16; W See.
W% 8=zc, 18: all of Secd. 19 ta 24 :an., all of geas. 26 ta 29 1nc.;1}“~ B,
sr:l and Nwﬂ* WE, Ssc, 303 BE mv}- NEL 8W2, =nd Er Seo. 333 &ll of seos. 58, 5~
B_‘HEZ{!:.. ) - a A -

-B1 B.: W Sec, 2Y: &5 Sec. 88 §B% Sec. 29 S Sece 803 a1l of Sccm. 51, B2 end 33:
a_mi B Sec. s .

o
L
'

I, George E. MARLAN, holder of pesrmit Ne,. 11888 , grant_sd by the StateRdgineer
of ‘Lhe Sfate uf Idaho, apon my.eppliceticn-for the use of the waters of Snake
Rive'r“ do here‘by asm.gn, N set over, a.nﬂ deliver the game 4nd a1} my r:Lght title
claim an 4 1n‘terest in ami to the same to thé TwinFalls Ganal {)umpany.

Tated Febrﬂary 20, 1916.
Ceorge I, HALTAN.

State of Igaho

County of Twij_i Falls, 4 5:

N . - . "

¢

On this QLh clay of March 1916, psraonally &PIEEI‘BG. beiore ne, ¥.0. Tayloxr ,

a Ne'taryf Puhlio, in anrl for TwinPadls Gounty, Statsof Idsho, George E. Barlan,

the signer- of the ahove and foremoing a,..sa.gnment end, duly ac}mowledgeﬁ To me
that he ewecuted the same. ‘ - -
v IN \71"‘1@1“.3" WHUEﬁGF 1 heve helauntcv pet my hand and- noterial. seal

this Sth day oi‘ Mar(.h, 1916.

» N - - -

W.0. Taylor.

. . Hdt&r‘y Public.
{SBAT.) - .
Received.end filed for record 4n the office of the State Enginear at Boieg,
Taoho,, &% 9:00 A.M. Merch, 10, 1916,

J.H. Smith,

Btate dnginser.

SE3, and m\r% VB,
- Bee, 303 SUT and B See. 31:.all of seeB, 32 and 35; E‘D: [ SE%.and LF‘* See,
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Proof Gomplatian of Worke made: May 29, 1920,
Certlficate of complstion of works isaueﬁ: Merch 16 1981,

Permit Reo. 11888
EERTIFIE;ATE OF COMPLETION 0P WORKS.
0 ALL WHOM .IT MAY CONCERS:

This ig %0 esrtify that Twin Fallw Canal Compsny, of Twin Falls, County
of Twin Pails, and State of Idahe, the holder of Pezmit No. 11888, issued upon Applicaticn
Ho. 17189, hearing date of pricrity of December BE, 1918, antherizing the diversion of
600 second feet of .thse waters of Spake River, cnunty of Twln Palia, State of Ifaho, forx
irrigation and domestic purposes, hes fully eomplied with the provisions of the laws of the
Stete of Idsgho relating to the proof of pumpletion of the works of diversion set out sud
degeribed in ggid Permit' thet gaid works are sdequate for Slverting snd conveying do the
place of Intended use 600 second feet of the waters Snike Biver; that the peint of diversion
of said waters is a8t Milner Dem, in Twin Falla Coiinty, Idsho , and that the lande prapoged
to be irrigetsd by the uge of aatd wate v are deseribed as follews, to-wit: (Sse EiSt of
Lands Atteched.)

Witnens my hand this 16th day of hmrch Av Do 1821.

W. G. SWENDSER,
Commigsioner of Reclamation.

EXHIBIT 74"
LIST OF LANDS T0 BE IRRLGATED.

Twp. 9 S., R. 17 Ei E45E} and SWISEY Seo. 1; TL ang BEWE dse. 12, 811 of Seca. 13,
£4 snd 25; F% and ﬂgﬂww and Sﬁéﬂwl Sen. 36,

Typ. 10 8., R.-13 E; EX and SWL Sec. I; S8 and BEIS82 See. 2; BASET ang Swishl see. 10;
all of Secs, 11 %o 15, ing.; Shéﬂbéu SLi and Shéswl—Sec. 16; 8%, E‘Nﬁl ané BE Sec. 21;
all of Bsecn 22 %0 27, ing.; Nwﬁrana El-Seﬂ. 281 E¥SNL—and By Zec. 33; and all of Secs
B4, 35 znd 86.

Pwps 11 5., R. 13 B: All of Sscs. 1, 2 snd 3; E"‘*NW‘; and B} Sec. 4; W92 end EE Sec. 10;
all of Secs. 11 sefd 12, N} and EERE Seec. 15; rHM and m&l Sec. 14

Twp. 8 3., R, 14 B; E3%%, 583, SLUB% snd VELNEZ Sec. F1; m1l of Seo. 32 and Wi of Wi
Seo. 33;

Typ; ¢ 5., R, 14 By Wy of Wi See. 43 m11 of Secs. 5 to 9, ino.; SiEE and S% Seo. 10;
ST end 5% Sec. 11; -all of Seca. 12 %o 335, ine.

[

Twp, 10 8., R. 14 B:; Bhiire.

Tgp. 11 S., R. 34 B: A1l of Seos. 1 0.8, ine.; SWASWE, NS end N} Sec. 9: NUISW: end
K See., 10; HWASWL, §WS end NENEL Sec. 11;

Twp. @ 5., R. 15 L siawl Sec. i 5%5% Zee, 6; 431 n? Sec. 7; SEANED, WANEZ; N®L and S5
Seq. 8; S% See, 9; 5% Sea, 10; 85 dee. 11; l‘Il.J'é"Ss‘n’JL and SLSA—See. 12; snd 811 of Saes‘ 13
to D6, ing.

» 10 B., R. 15 E; A1l of Seca. 1 fo 26, ine.; uésw;, SKd: and ¥ Sec. 27; NASLE-'
8%+ end H% Sec. 28; all of Sees. 29, 50 and 31, NWISEZL, swl and ﬂl Sec, B2; NFUWL Sse.
33 N-‘lmwl and NEL Sec. 35; BiNW: Ssc. 36.

"wp. ¢ 8., R, 16 B: 3%5% See, 17; wlnw sslﬂw SWL, WiSEL: and SEESEL See, 1B oll of
Seed, 19, 20 and 21, swiﬂwi and Sl-Sec. 22- H—SW snd $55% Sec. 2%, all of Jee9. 25 to
36, inc.

Twp. 10 S., K- 16 B: all of Secs, 1 to %Q, ine.; HEIN®L; NBNBL; and SEINEY Sec. 31; Niswd;
814 and B% See. 52; and all of Secs. 33 to %6, inec. :

Twp. 11 5., R. 16 B; TWASEWE; SEZSWE; Vwi: and EX See, 1; BINWS and NBE Sec. B; NERDE Sec. 12.

Twps 9 3. we By SéS%—See. 29; Sil: and SL 8ee, 20; 81l of Bacs. Z and 32; Sﬁi and WE
Sen, 35y miswi und 535% Sec. 34 A4SEL Sec. 265; end SiSE Sec. 3&.

Pwps 10 5., K. 17 E: Entire.

Twp. 11 5., R. 17 B: 411 of Secs.i %0 6, inc.; N&WE Se¢. 7; FAEE Ssc. O; NAWWE mnd MED See.9;
811 of Bevs. 10 to 13, inc. NENWE; WEE and NE3ul See. 14.

Twp: 30 B., R, 18 E: wisWE Sec, 3; SENRE2: HWZ and 8% Sec. 4; 11 of Secs. 5 to 9, ine.;
83NEL, NWE and 8% 8ec. 10 sfg-né- and 5% Sec. 11 RWL; w%. SEaWL mmd SWiTHi Seo. 12, =ng a1l
of Sees. 13 to 36, inc.

~



Twp- 11 S., R 18 E: ell of See, I to 18, ine.; NEHNWE, SENW and B of Sso. 19; all of
Secs, 20 to 23, inc.; SWh, WANUE of Seo. 04; FiSLE, SW: and DE of Scc. 27; all of Sacg.
28 and B9; Ei,of Sec. 30; NWilBE: Sec. 31; NIUWF and WY Seo, %2: HENE, WiNE and NWE 8Ssa. £

Tap. 10 8., B. 19 E:ﬁ%{qw znd % See. 16; all of Sacs. 17, 18, 19 and 20; RiNE, SWNE, Ew}
end HESW: Sec, 21; FEWE, JiNE, SENW, HiSE and SESD Seo. 22 sémw%- and 8% 3ec. £3; SWSW Se
54; W;?E wnd Wi Sec. 257 My Sec, 25; HINE and SWNW Sec. 29; all of Seox 30; WL, NEEB, Wi
el : 3 .

Twp. 11 8., R. 19 B: % See, l; B}, EE5E, NWSE Sec. 12; ZIHE Sse. 13

Twp. 10.S., R 20 B: SB%, 5SSV Sec., B5; S28% Seq. 54; NENE, SHWE, SENW, BESW and SwWsw
Sec, E5; DWEW 3ec. 363

Twp. 21 3¢, K. 20 E; NANW and SWHW Seo. 3; NB%, SBEW, NEOW, SWOW snd MWSH Seo. 4; B}
Seo. B: WiNEd, 8B and WL Sec. 5; all of Sgc. ¥; Wh, NUE and WiSKHEY Sec. 8) NWHW Bee. 2
N Sec. 17; N& Sec, 18; NiN% Sec. 19; NiN% Hsc. 20.

Twp. 10 S., H. 21 E: HLSW, HWSE Soc. 29; BENW, NESW and NY Seo. 50,

ICTEGE 1SSLTR FOR £02 8EC. L.
|1 £ o ﬁj T
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IM THE DISTRICT COURT O THE UNITED BTATES TOR THHE
DISTRICE OF IDAHO, BASTERN DIVISION,

WODDVILLI CANAL COMPANY,
A CORPORATION,
Flointier,

Y3, .

FCRBIR 651
CLARI AND EDWATRDS CANAYL AND DIEC f

IRRIGATION COMPANY, A CORPORATION,
ET AT,

Defendants.

Tiiis couse came on io be heard (his 25th day of Jane, 1920, Panl 1.
Peterson of Idalo ralls, Idaho, appearing for the Plelutiff and I L, Seuls
of St Anfhany, Idsho, appeartig for the Defendant and Cross Complain-
ant North Ferk Reservoly Company, Jobn T, MacLane of Salt Loke Cily,
THali and Clency 8 Clair of Tdaha Falls, Idabo, appearing for the Defon.
dant and Cross Complainant Thah Pewer & Light Co., ¥ A, Miller of 86
Anthony, ldabo and B, 3. Millor oF Tdano BaE, Taals, appeeding for the
Treferdants and Cress Cowmplainmots Bntecprise Yerigatlon Dlstrict, Rox-
anna Conal Company, Jearmers Iriong Chaosl Company, Lid, and Consal-
idated IMagmers Conol Company, G W, Poole of Rexburg, Tuaho, nphearing
for the Defendants and Cross Complainants City of Rexburg ana Rexhurg
Irpigation Co, Geo. H. Iowe of Ogden, THab, abpaaring for tie Defen-
dapt and Cross Complainant Twin Groves Canal and Irrgation Co., B. 1%
Siwouiemyer, Distriet Counsel for the United Staies Reclaroation Servies
of Portland, Oregon, and H. T, Ray, United States District Attorney Tor
the Distriet of Idabo appeaving for the Defendants The HSeeretary of the
Interior of the United Staiss, & T. Towe of Burley, Idahe, appesving for
the Defendants and Cross Complainants Minidoka Iyrigation District and
Burley Irrigation District, James B, DBothwell of Twin Halls, Idaho ap-
pearing for the defendants Twin Falls Canal Company and Ameriean
Talls Heservolr MHstrict, Walters, Parry & Thoman, C A. Parry of Twin

. TFails, Idahe and A. B, Barclay of Jerome, Idahe, sappearing for the Ile-
tendants Morth Bide Conal Company, I F. Cowen of Blachfoot, Idaho ap-
peating tor tha Defendantz and Cross Complainanis Peoples Craal Co,
Watson Blough Diteh Company, Danskhi DHeh Co., and New Lavaside
Cannl Co., M. I3, Jackson of St. Authony, Tdako, appearing for the Defen-
dants nnd Cross Compluiignts Wm, B, Reyburn, ‘William Fooch and
Fannie 3. Prourert; 0. A, IJshannesen of Ldaho Falls, Idoho appeoarbyy for
himself as a Defendunt and for the Defendants Long Island Canal Com-
puny and Indapandent Irrvigation Company #nd Otle I MeCutcheon pf
Tdahe Yalls, Ldaho, sppeavivg for the following named Defendants, J. H,
Stewe Ditgh, Butler Island Cunal Company, Bnterprise Qnnal Compiny,
Clark and Edwards Canad aud Ivrigating Company, Diits La¥elle Irciga-
tion Company, Lowder Slough Canal! Company, MNorth Rirby lrrigation
Cansl Compiny, West LaBele Irvigation Compeny, Parks and Lewisville
Tretgation Company, Progressive Irrigation Dlstrict, Wile and Nord DEtch
Company, Wilte Diteh, Rody Caval and Irvpigation Company, LaBaile I
rigatlon Company, Cheney Ditch, Farmers Friend Irrigetion Company.
Burgess Conal and Trrigating Company, Snake River Valley Irvigation
District, Reld Canal Company, Texzas Slough Irrigation Cenal Company,
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IL i wmpdersdood], howover, that peeh of e prrties e this stpulatlon
reserves Lhe pight to gomtest oy and nll oiima of any and ol partics

*who Qi not join: 1 thiy stipuladion,

. 4

1% s Lurithaer stipulnicd and agread thabt there shnll be deeread in thr.l'
ahove ontiflerl epane o aetian, to tho Secrolary of 1he foterlur of the'
Untted Sentes, nl his auoccessors in oflffee, for use upun the vaurdols pro-
Jeots which have berelofsre or may herandter Leeoimne ontifled fo he samo
by reason of contracts with the Unlted Sintes {horefor, the waler filwl
apoir Iy the United States in econnesetion with the eonstiuction of the
Amaoriean Flls Tescryoir under permlt nunier 15134, and reservoir por-
mt mumbor F-263, under dale of -prioviiy of MMareh 20th, 1923, the mmonnt
ol wnier io e doerend o thae Beerptwey of ihe Tulerlgor ef the United
Slates and bls suesessor i oifice for such wre under radd date of prievity
ol Murel &0l ED21, to e One Milon Seven Mnmdred Thbgsand
(3,760,000 acre-fest por anbumm for storagn in The Annrienn Falls Reser-
volp and wht Thowsaad (2000} second Feef foy direct diversios IE s
undarstond and nR‘l'm}.fil that povagraph two horeof dors 1ot spply to the
spdd rlehts of prlovity of kfarch 70, 1921, progvided for in this pornsaph
o (ha rlphts deerpod in the TToascer and chbin‘g decrees,

&

The rights deoveed to the partieh to this silpulation or thefr prodecan-
sors in interost in that emtain deeres commuonly kiiown as tha Pogter de-
eren angl N that eexinin demrae commonty knows 18 the Hexburg decrne,
Boik as Lo e datos of priosriiy and amoanis of the ¥ghls are vesoygrdse
and himding voon a1l of the parties of this silpuhitlon, lo (he same oxtent
as i ihe enid rightz neloded in the said eostor deeree hnd boeen jo-
clmded in the said Reslhuarg deoree and e anid rvights i the RBeghurg.
deorec bad benn included in the Foster decrce, and it s agreed that all of
the provigiozis of hoth decrees shiall he considered hinding upon nfl ol the
partics to this stipuintion, hut all the pnarties to ikix stipulation resorve
the right to contest eneh and every right cidmed hy parties who do not
dohy in this stinwlntion.

. G .
3t g Furiber gtipulaled ol agreed that there s at qresent an ockion
pending I the TInlled Sentos Dstriet Court In and Lor the istriel of
lanho, Southern Divislon, wherein the North Sidg Cana} Company, Lim-
Hed, g piabutify, and Twin Ha Canal Cempany, ot al, are defendants,

Cwhich sald action Is peing hrought o alfer ar change coviain provisions

of the Toster Deerce to.glve and alfow North Side Canal Company, Thm-
ited, B gddition to the maximtm right of 30(}8 culiie _Icct Per ADGONRd, pro-
viled ju the Foster decree, n fuvther and addlitional rvight of 360 cuble
feet to be diverted nl Milner Dam with o peiority of Decembor 28, 1915,
md 1hat there is 28 presert pending an aclion in the Disktrict Coukt of the
Wleventh Judiejnl istriet of {he State of Ldrbo, in and for the County of
Twin Miia, wherniin Twin Falls Canal Company ia pladntird and G- Clyde
Baldwin, et al, are. defendants in which a deeree is sought to be entered
miving and grapling unto ie said Twin Talls Canal Company, in addition

i the right pewnsled it under fhe woster decroe, . fuether vight of Q-

cihic oot per sceeid, to ho dlverted pl Biilner Dam, with o pyiovily dote
of Docembor 22, 1915

And il i stiptlated and agreed thatl sadd righis in Ihis paragrnph
above mentioned gnd each 0f Chem, shall e for {lo purpise of this stipy.:
Intiow, sand tha decree fo be enfered hevein deemod to Be of the stmn Teres
and eifect as if they Jud lhieen Encinded iy the griginal Fester Dueroae; and
tTink whinrever the term “Foster Decree' s nsed herein, it ahnll be doomed
fn nehude the bwn righls o this pumgapk ghove mentionmt agd (Ml
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said righily shall have aoy and afl righls and priviteges hereln granted to
the olher rights enumernted in ke sald Foster decres, and that sodd
rights shall be decreed herein as folows:

Pwrin Fadts Cannd On,, 00 see. B, peiorily dote, dee, 22, 1015,

Nuoith Bide Cannl Co., 200 see. £, priovity date, Dec. 28, HIT5,

7

It Is furiher sfipulated wnd agreed thot nothing hercin cuntained shall
be deemed to 1o any way walve, limidt, chaliga or vary noy right or rights
that the North Side Canul Cumpany, Limlted, may oblain under ihat cer-
inin pemnit No, 16001, with n prioally date of Auwgust 6, 1930, for the #l-
version of 15040 cubie feei per second of tme of the waters of Snnke
River ol ov near Milner DDam, (which anid permit 1@ claimed to be a walld
and subsgistiog permit ot this lme), if, s and when actnal diversions aze
made thersunder or proofs are submitted thersunder or leense lasued
thereon, in conformity with the Sfafutes of fhe State of Inho,

8

1t is stipulied and agreed that the rights of continct holders and
any others benefleinlly interssted, new or hereafier clalming or having
storape reservair rights in Amovicon Talls Reservolr shall not be affecled
or determined by the ileeree to he entored in this aceiion, ag to the use to
ke made pf the swalers decreed, undar such 'dem'_ﬂe. 1i: the Secrelary of
the Inlerior under permlis described in paragraph No. 4, of this stipn-
lation, the sente belbg permics No, 15131 and R.269,

9 .

Bhould the proposed reservoir st Bochler Meadows be constructed
pothing bersin contained will e cuonstiied to determine tho exient of the
rights oy priovities wnder pormits No, 16184 and R-200 os apginst ihe

sadd Beehlar Meadows Iteservair 3ut that quesiivn ghall be [eft for ot
determ mntlon. '

Paal 7% Peterson, Atterney for Plaintiff, Woodville Canal Company.

F. I. Soule, Attorney o’ Defendant and Cross Complainaot, Nerth
Forle Réservoir Company, .

John ¥, MacLane and Cleney St Clair, Aftorneys for Defendant and
Cress Complainant, Ulah Power & Light Co. .

BY A Miller & B K. Miller, Atlorneys for Defondant nnd Cross Corn-
plainant, Bnlerprise Drrvieation Disiriel, Roxana Canal Company, Formers
Friend Canal Cu., and Consolidated Fhotaera Canal {o.

C. W. PPyole, Attorney tor Defendnnt and Cross Complalnmzt, Clty of
Rexburg aud Rexburg Irrigation {Jo.

Geo. H. Lowe, Afiorney [or Pefendant and Cross Complainant, Twin
Greves Cansl srnd Dreigetion Co.

B E Stuuiein|ya:‘, H. E, Ray, Adtorneys for Defamdlant, The Seerotary
of the Interior of the United Siates,

8. 'F. Lowe, Attorney for Defendants, Minidoke' lrrigation District and
Burley Irrigotion IHstriet,

Jumes H. Buthwell, Attcriicy for [defenduunt, Twis Fualls Canal Com-
pany.

Walters, Tarry & Thoraan, A, B Bavclay, Allerbheys fov Defendant,
North Side Canal Company.

. T Cowen, Atlorngy for Defeudant, Toeopies Cannl Co., Wntson
Blongh Diteh Co, Danskin DNtek Co., New Losashle Tpaal Co.

M. I3 JInclisoh, Aflorney [or Defendant, Wit 13, Revburin

N, D. GJJucksen, Alterney for Dofendants, Willimn Kooeh and Panmle
B. Preufert

James B, Bothwell, Addorney for Idefondant, American alls Reservoly
District.
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designated by the Cemmissioner of Reclamntion of the Blate of Tlaho as
application Noo 22037, nud water pevmit Nou. 10190 lssaed Januwwy 80LR,
T1025, by the Commisaioner of Reclpmation of the State of idaho, o ba di-
verted bY mentts 0F o dam losaded In the channa of Enake Tiver, the
center of which bears south G0° 447 W. 2890 feet from the gquarler section
eprnier on the North Loundwry fine of Beetion 156, Township 1 Nocth,
Tange 37 Mgt Boise Dase and Meridisn, for use at the Gom Stote powor-
plant, and refurned Lo 1ho ehanned of said sbreim at p FRIRE WRIEh benrs
soteth BBT 34 WL 7014 frot from i quarter seclion corner on the Noerth
boundary e ot Seetlon 156, Township 1 North, ange 37 Bast Bolse Basg
and Merhdiu, '

All of the rights hereby awneded and decresd are made subjecl fo
(he terma of (ke sipulntion eorporaicd herein nnd made & part hareof

Ta the Secrctary of the Interivr o the Unitel Stues of Amedcn,
#11d his sureesaor in (:rfiée, v use bpon, tho varlons projects which hpove
herstofore or may herearier hosome enfitied o the snme hy veuson of
contracty with the United States therelny, the wader filed ppen by tho
Uniied States In connection with 1he construetion of the dwmorican Falls

. Terorvoir under peymil mumber 15184, and resevvolr permit ngmber R-360,
under date b prloriiy of Mareh §0th, 1581, the ameunt of waier to he 4
cleed "o the Secretary of the Tnterior of the United Staded and his suvoed
smE In elfee for such use wnder said date of prioviey of Maereh 20th, 1521,
to Bo one million seven hondred thousand (1,700,000) acee-feet per anpum I
for stornge M fthe American Talls Neservoir and oightl thousand (8,000) b
seeoinl-feel Tor direet dlverglon, 1L s undersiood and. agreed that pava-
graph two of the stipnladion hevoin dees not opply fo the said rights of
priority of Rarch §0, 1821, provided for fiz his paragraph or the righls
docreed in the Foster and Jtexbuey decrces.

Further erdered, adindged mud Jdecresd Thot the viphis deoreed to the
partiss who joined in the foregoing siipwalivn, or lheir predecessers in
intavest in that certain declee vomnmoniy loaown as the Foster Decree,
nud in 1hat cortain decree colnmonly Enown =g tha Raxburg Decree, hoth
ag g the dates of priovity and the smounts of ihe vights are regupnized

ad binding upon all of the pardes whi BIEFRGH &4 stipulrtion te lhe

e pxtent as i the Bafil vighis etaded i the snld Toster Dowrog hind ‘

Deen neluded 11 the wiid Rexburg Decree, and said rights 1a the Rexhury
Diesree had beetr included Jn the Foslgr Decros; and that ks befween (e
parties to the satd stipulation, it & ocdered, ndjudged and decreed that
ull of the provisions of hoth decrees shall be cunsidersd bluding upon

Tsaid parthen. ) . \
Trurther rrdeored, adjudged and fdecread that there e nnd ers 4% .f-_ "

berehy nwaerded to (he Pwin Falls Conal Company 600 eubic feot per goo-

onnd of e wators of Snale, River to be diverled il (he Milner Dam, wilh™™ ™

& priovity dante of Deacmber Ind, 1515; and there is bheveby awnrded Ioo’ﬁ QQQ

(he deferdant nnd cress copplninant, North Side Oanal Comguay, 500

- cubie foet per second af the walers of SnaXe River fo be diverled ae the

Mimer Dam, with a priority dute of Degember 2204, 1915, The right tu usse .

kS the waters herehy awarded to sald Twin Trllas Canal Company and Ngrth

Hide Canad Company are hersby made appurienovess of the lands feri-

gated by (ho respeclive ciinds as described I the said Foster Doecree,
Furthor ardered, adihwiged angd decrced that the righis decreed 1o {hao

sevoral paviies I ihe said deerne’ koown asx (he Fosler Deoreo, eopy of

whigh is Jirgle ndtached amd made o part heroof, are rocogiised aod con-

Tirmed By all paaties de this aclion; ool thad the sald Fostor Doerea is

hereby made 1 part of (ks decres and all the provisiony thergod are here-
1y declared Lo be binding upon all of the pattics (o Ehis betien; the rights
theretn devresd tw Le subject, Dowover, ta sueh Fghts ns were decresd
under e ankd Reshary Deerne under dntes of priovity eartler (han the
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priorilios nwarded undoere the said Toster Deeroe: that a eopy of sl Res-
By Decyee Lo hoelo stmehod and made n part hes tug, apl e snlil Rex-
'"E—u:L_g "DEEres, and “all the |n‘o\'m!unq Lhm(m[ e I\Llchy deckired to bo hind-
g upon &) of the partes to WUs netlon, aubject, Bowaver, fo sueh rights
of priorily date nx werae orinbiiahed in the sajl Fostee Dooree,

AN it is fucther orderod, adjudged and deereodl that sl the rights

amul priorities awarded both in The togter Deeres and the Rexbre Doeerce
ho subjeet to all the tevms and eondbtions set out In lhe snid desress as
it hareby co-velated nml combined as one decreg, and all the cights asvard-
ed in both decress shall be comsidered hindirg wpon atl the poitios e iy
aetlun nnel ghell be given effect in tha ameunts and uwwder the respective
dates of priorly awardel I oened of enhd decress, with fhe samoe foree
and cfiect ng i al of such rights deseribed jn the Fastor Decree and fhe
Rexburg Deeree vespectively, in lhelr vesnestive amounts g respective
nriorilios, Jad been nwnrded in single dopree.
’ Nothing horein contained .E\hél“ he deenod to in any wiy walve, Himik
ehange oF vary any vlght or vights that the North 8lde Cannd Company,
Yimited, mny obtain tnder thal cortain peemit Mo, 15061, svith o prierily
dafe of Awprusi 6, 1020, P the diversion of 1509 eubic foct por spcowd of
rimo 0f the wsaterd of Snakae River at or near RMilner Dom, (whieh said
permit is clainied éo bz noyrild and yubsisting permit at this time) i, as
and when actuald diversivas are magde thereundar or proefs nre subimiticd
thereunder or Heense issued thereon, in conlormliy with tha Btatates of
the Biate of Tdaheo. '

The Fostor Decrea, to which reference is madde horein, brehudos no e~
eree Oatcd Fune 20Eh, 3913, steaed by Wdward (A, Waltors, Distriet Tndge,
and an amendipent Fhereto, dnted Sunternber 18i0, 3816, sigied by Wm, A,
Babeoek, Distr lct Judee, wawl ig annexed hercto marked Bxhibils "4 anl
“[." The Rexhurg Deecos aforesail ig rmuoxed horelo as K e

The court relaing jurisdiolin of the eause for one yoar Toe i8e pur-
pose of making correctiony to thia deeree, By agreement of eounsel, and
#l Iz hereby ordered, that the defoulis of the Fdahe lrrigatllon Distrviet and
‘the Aberdeen-fpringlinid Cnhnal Company, are horeby enlu e,

Tach narty sholl poy his own costs,

Ly

r;-,f

- "-;'3 There {9 hareby deercod Lo defendant and erops complainant Wiktiam

. Curtaman 160 ibehol of the wkierg of ek Cresk undse Bilate of 1daho
fleense No. 12778, prlovity date Avg, 1%th, 1012, for use on the folhpwving
dogeriboad landn: §% SI5%, NIBY of 8SE1, Beetlon 27; NWY 8W14, Seeliun
24, Tp. 15 N, R, 12 10 I M.

. Done i oopon ewwrd this 25 dny of June, 1929,

A CHARLES . UAVANAD,
T Tsistrlet Jfutlge,

EXHIBIT A

1N THRE UISTRICT COUT}LT O THRE FOURTLH JUDICIAL DISTRIOCT OF

TREE §TATE O IYAHD, IN AND FOR THE
COUNTY QF TWin FPALLY

TWIN FALLS CANAL COMITANY, !
12laintity,
Ve PRORER

CHARLES . FOSIER, 7T AL,
Derendants, )
I'hig cause having come o to be henyd this 18th day of func, 19135,
apon the atrended eompining of the phdngief, the PTwin ¥alls Cannl om-

pany: the answer amd ercss complaint of the Twin Folls North Side Land
mrl Waler Company, a Deluware corpomalinon, and the North Side Canol
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I THE ISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

BURLEY IRRIGATION DISTRICT, et al, )
P1EEERICT CpURENmNGS OF FACT

Eiftts Judicial Dprict
VS Comprey of Torn Fustls <--~-}-' Aot AND

FEp, guLiot@eg
HENRY BAGLE, Watermaster, a‘t?ﬁ LANGA: TE,EQNCLUSIONS OF LAW

District No. 36, State of Idaha, byme .20

i . Clalk
.
fats %%‘W‘.,‘%%%é

Thig matter having come on regulariy before the Court and if

appearing that the defendant has filed herein a disclaimer of any Interest
adverse to the plaintiffs and proof having been submitied in the form of a
Stipulation by all of the plaintiffs and the Court, being fally advised in the
preimises, makes and enters the following;

FINDINGS OF FACT

I
{a) The prioriy of the right 10 use waters of the Snake River and
its tributaries with points of diversion at or upstreara from Milner Dam
have been determined by decrees of Courts of competent jurisdiction (including

but not limited to the decree in the case entitled Twin Falls Canal Company

v. Charles N. Foster, et al, entered in the District Court of the IFourth

Judicial Distriei Court of the State of Idaho, in and for the County of Twin
Falls on June 20, 1813, hereafter called "Foster Decree®} and thereafter
numerous parties have acquired rights io the use of the waters of said
Snake River and its tributaries with points of diversion at Milner Dam or
above.

(k) The parties Plaintiff herein are persons who bave so gequired
such water rights and that they have brought this ection under and pursuant to
provisions of Idaho Code Section 42-1405,

1.

All the parties Flaintiff herein have accepted as binding upon them

b —
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the provisions of all prior decrees which have been entered with respect to the
waters of Sneke River and its tributaries above Milner Dam, including, parti-
cularly, but net dimited to 1) The Foster decree mentioned in the preceding
paragraph ; (2} The decree egtered in the Distriet Court of the Shrth Judicial
District of the State of [daho in and for the Ceunty of Fremont in the case

entitled Rexburg Irrigation Company, et al, vs, Teton Irrigation Capal Company,

et al, filed December 16, 1510, (hereinafter "Kexburg Decree"); and (3) The

deeree entered in that ceriain case entitled Woodville Canal Company vs. Clark

and Eawards Canal and Iryigation Company, et al, in the District Court of the

Urited States for the District of Idaho, Fastern Division, on June 25, 19286,

{hereinatter "Woodville Decres'') and all other prior valid dearecs of such water.

IIL.
{a) Defendznt, Henry Eagle, i8 now and hag been at all times since

March 3, 1959, the daly gualified and aciing Watermasier of Water Disirict
No. 36 of the State of Idaho; said District being doly created and existing under
the laws of the Staie of Idaho for the purpese of distribuling the waters within its
boundaries, including all of the waters referred tc and affected by this action,

. {b} All of the lands of the parties I"laint]':ff hereinafier described
are logated within the boundaries of, and irrigated by the waters of Snuke River

and its tribuiaries within, said Water District No. 36.

v,

Proper and suf{icient notice of the pendency and purpose of the
above-~entitlad action was published in newspapers having general circulation in
the counties of Power, Cassia, Minidoka, Twin Falls, Jerome, Blaine, Gooding,
Lincoeln and ¥lmore, Idaho, and that all provisions of Idaho Code Section

42— 1405 relaling to notice and publication of notice have been complied with,

. V.
The Plaintiffs herein comprise all persons diverting water from,
and claiming or asserting rights to divert water {rom, the Snake River and its

tributaries above Milner Dam and within the boundaries of said Water Disfrict

-2

TR —

- T



1

(5

14

11

13
14
155
18
17

18

Ko, 38, according to the records and files of defendant Henry Ragle; and
comprise, coilectively, all presently known parties who are or will be affzcted

by the entry of the Decree entered herein,

VI,

{a} Plaintiffs herein have over a period of many years, cooperated)
planned and worked for a common, fair, eguitable and just plan designed to
result in the mosi efficient, fzir and complete beneficial use of all the waters of
the Snake River and its tributaries.

(b} Such cooperative pianming end zdjustrment of righte, then,
present and fetuore, became and was particularly necessary prier to, and in
cormection with the plenning for the Palisades Reservoir, the securing of
Congressicnal authorization and appropriation for said reservoelir and the lrri-
gation projects related thereto and authorized in connection therewith, including
partionlarly, but nct limited to, the irrigaticn project, koown as the Minidaks
North Side Extension, hereinafter particularly described as heing owned and
operatad by the A & B Irrigation District,

{c) In comneclion with the establishrnent of the water rights for
said Paligsades Reservoir, it was parficularly necessary for the parties
Flaintiff o agree among themsclves, ad avoid extensive, expensive and delaying
]i‘t:'ig’a;.tim} by 8¢ agreeing npon a commeon prioriiy date for those persons who
were using, or were making plans o construct projects and pexfect rights to
use, the so- called "Flood Waier Bights, " being those waters of the river which
were only available during pericds of high flow; and ;vvhich the parties Plaintiff
had been using to the best of their ability and fo the extent of their irrigation
works, or wers planning io use as projects were consiructed; and that the
parties Plainiilf did af such lime agree on & common prierity date of April 1,
1839, for such rigbts, which said agreement has been acted upon by all of the
parties Plaintiif hereto continuously, and deliveries have been made in
accordance thevewith by defendant Henry Hagle,

(d} Tt wes also known and agreed that as a resolt of the construction

of Palisades Reservolir, it would be to the best interests of all waler nsers to
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A. TWIN FALLS CANAL COMPANY
Twin Falls Canal Company shall have the right to divert and nse
600 cubic feet per second {being the right recognized in paragraph 6 of the
Wooedville Decree) with a priority date of December 22, 10165,

B. NCRTH SIDE CANAL COMPANY

North Side Canal Company shall have the right fo divert and use
300 cobic feet per second (being the right recognized in paragraph 6 of the
Woodville Dacree) with a priority date of December 23, 1815,

. NORTH SIDE CANAY, COMPANY

North Side Canal Company shall have the right to divert and use
1280 cubic feet per second (being the right recognized in parsgraph 7 of the
Woodville Decree) with a priority date of August 6, 1820.

B, AMRRICAN FALLS RESERVOIR DISTRICT NO, 2

American Falls Reservoir District No, 2 is entitlec to have the
right to divart as hatural flow doring each irrigation season under water
license Mo, 15134, haviog a March 30, 1921, priorily as follows: From May 1
of each irrigation season continuing during thal season so long as there is
natural flow available for thet priovity, the first 1, 700 cubie feet per second of .
flow to be available one- half (1/2) to American Fells Reservoir District No, 2
and one- half {1/2) to American Falls Reservolr, except that in any year in
which American Falls Reserveir is full to capacily on April 30 or fills afler that
date, taldng inmto account ény water that may be temporarily stored to ils credil
in upsiream reservoirs, all water diverted by American Falls Reservolr
District No. 2 within the maximum of 1, 700 cubic feet per second during the
yeur prior to the injtial siorage draft on American Falls Reservoir after the
reservoir finatly fills in thal year shall be considered as natural flow under
water license No. 15134, Nothing herein shall prevent American Falls
Reserveir District No, 2 from diverting water under said license prior to
May 1 of a given irrigation season but all such diversions shall be charged as
storage in the event the rescrvoir is not full on April 30 of that seagon or dogs

not fill after April 30 of that season.
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Water available at American Fails Reservoir for the March 30,
1921, priority uvader water lieense No. 15134, other than that fo be available to
American Falls Reservoir District No. 2 as above provided, to be available for

storage in American Falls Reservoir,

II.

The following parties are entitled te divert and use, pro rata, the
waters of the Snake River in the amounts listed, with the same priority dale of
Lpril 1, 1938, which water shall be diverted at the point and be appurtenant to
the lands described in the Decree made and entered of even date herewith:

A, BURLEY IRRIGATION DISTRICT

The Berley Irrigation District shall have the right to divert and use
163, 4 cubic feet per second.

B. MINIDCKA IRRTGATION DISTRICT

The Minidoka Irrigation Disirict shall have the right to divert and
use 286. 60 cubjc feet per second.

C. MILNER LOW- LIFT IRRIGATION NISTRICT

The Milner Low- Lift [rrigation District shall have the right to
divert and use 121,00 cubic feet per second,

D. TWIN FALLS CANAL COMPANY

The Twin ¥alls Canal Company shall bave the right to divert and
use 180 cubic {get per second,

B. CLARENCE TILLEY

Clarence Tilley shall have the right to divert and use 7.0 cabie
feet per second.

P WILLIAW KENDALL

William Kendall shall have the right to divert and use 4.00 cubic
feet per second.

G, FALLS IRRIGATION DISTRICT

The Falls Irrigation District shall have the right 1o divert and use

125.00 cubic feel per second.

H. A & B IRRIGATION DISTRICT

The A & B Irrigation District shall have the right to divert and use

287,00 cubic {eet per second,
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i, OTIS ORTON

Otis Orion shall have the righf: to divert and use 4, 00 cubic
feet per second,

IIr,

The coniracts betwesn the individual parties and the United States
of America, Bureau of Beclamation, and the Memorandum of Agrecment between
the Burcau of Indian Affairs and the Bureau of Reclamation are valid and binding
upon the parties thereto, and consgtiinte a scheme or plan for the administration
of the Snake River and 26 such, are binding upon all persons claiming righis to

the use of the waters of the Bnake River and ifs tributaries above Milner Dam.
Iv.
Let Decree be entered accordingly,

Done this ~2 £ day of July, 1968,
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IDAHO DEPARTMENT OF WATER RESOURCES

% Recommended Acres

Claimed Acres

Twin Falls Canal Company Place of Use Review
Example 1: City of Twin Falls' shares designated place of use (Not all Qs claimed).
Exarmple 20 Claimed acres bul no rigation defected, hone recommended.
Example 3 Recsmmended more acres than daimed. Supplerental Director's Report

Example 4 Recommended fewar atresthdn claimed, Imagery. B724/1387 NAPP

Douglas Jones

Example 5 Overlapping, private water right with few agres claimed. 1020201
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Subcase Nos. 36-02708, 36-07201, 36-07218, 36-02048,
36-02703, 36-04013A, 36-04013B, 36-04013C, 36-07040,
36-07148, 36-07568, 36-07071, 36-02356, 36-07210, 36-
(7427, 36-07720, 36-02659, 36-07004, 36-07080 and 36-
07731

In Re SRBA

Case No. 39576
ORDER ON CHALLENGE (Consolidated Issues) OF

"FACILITY VOLUME" ISSUE AND "ADDITIONAL
EVIDENCE" ISSUE

R e R

L
APPEARANCES

Professor D. Craig Lewis, Esq., Moscow, Idaho, and Ms. Dana Hofstetter, Esq.,
Beeman & Hofstetter, Boise, Idaho, for North Snake Ground Water District, May
Farms Ltd., and Faulkner Land & Livestock Company

Mr. Daniel Steenson, Esq., Ringert Clark, Boise, Idaho, for Clear Lakes Trout
Company

Mr. Norman Semanko, Esq., Rosholt Robertson & Tucker, Twin Falls, Idaho, for
Clear Springs Foods Inc. and Blue Lakes Trout Farm Inc.

Mr. Patrick Brown, Esq., Jerome, Idaho, for John W. Jones Jr.

II.
ORAL ARGUMENT AND
MATTER DEEMD FULLY SUBMITTED FOR DECISION

Oral argument on this Consolidated Challenge was held in open court on November 1,

1999. At the conclusion of argument, no party sought to present additional briefing or authorities

ORDER ON CHALLENGE {Consolidated Tssues} OF "FACILITY

VOLUME" ISSUE AND "ADDITIONAL EVIDENCE" ISSUE
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and, the Court having requested none, this matter is deemed fully submitted for decision on the

next business day, or November 2, 1999,

III.
ISSUES PRESENTED

This Challenge on Consolidated Issues was filed by the North Snake Ground Water
District ("NSGWD") on behalf of its members, including Faulkner Land & Livestock Company
and May Farms Ltd. The 20 subcases listed in the caption above involve water rights for fish
propagation facilities in the Hagerman area of Idaho.

NSGWD raises two consolidated issues in these fish propagation subcases.

1. Did the [respec’tive]1 Special Master err in ruling that facility volume is not
"necessary for definition of the night, for clarification of any element of a right,
or for administration of the right by the director"? Idaho Code § 42-1411(2)(3)
(Supp. 1998)? ("facility volume" issue).

2. Which standard is applicable to the submission of evidence in conjunction with
motions to alter or amend special masters' reports in the SRBA, Rule 59(¢),
LR.C.P. which applies post-judgment, or Rule 53(e)(2), LR.C.P. which applies
to special master's reports? ("additional evidence” issue).

Iv.
"FACILITY VOLUME" ISSUE
THE ISSUE

As noted above, the issue is stated by NSGWD to be:

Did the [respective] Special Master err in ruling that facility volume is not "necessary
for definition of the right, for clarification of any element of a right, or for

! The Court uses the phrase "respective Special Master” because each of the three Special Masters then in the

SRBA were assigned to one or more of the various subcases and issued reports and recommendations in these subcases.
Because these two issues are common between the subcases and because each of the Special Masters ultimately ruled
against including a facility volume remark, or allowing additional evidence at the motion to alter or amend stage, the
subcases were consolidated on appeal for these two consolidated issues. Special Master Haemmerle heard Clear
Springs Foods Inc. subcases 36-04013 A, 36-07148, 36-07040, 36-07201, 36-07568, 36-02703, 36-04013B, 36-
02708, 36-07218, 36-02048, and 36-04013C; Special Master Bilyeu heard John W. Jones Jr. subcase 36-07071; and
Special Master Dolan heard Blue Lakes Trout Farm Inc. subcases 36-07720, 36-G7427, 36-07210, and 36-02356 and
Clear Lakes Trout Co. subcases 36-02659, 36-07004, 36-07080, and 36-07731. For reasons unknown to this Court,
the then Presiding Judge did not reference all of these subcases to one Special Master.
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administration of the right by the director"? Idaho Code § 42-1411(2)(3) (Supp.
1998).

ELEMENTS OF A WATER RIGHT — 1.C. § 42-1411(2)(a)~(j)
Also as noted above, these consolidated subcases deal with fish propagation facilities in

the Hagerman valley.

When the respective water right claims were reported out by the Director (IDWR), each
included a facility volume remark.

"Facility volume" is not defined by statute or appellate case law and is not a specifically
enumerated element of a water right under 1.C. § 42-1411(2)(a)-(j). That statute provides:

(2) The director shall determine the following elements, to the extent the director
deems appropriate and proper, to define and administer the water rights acquired
under state law:

(a) the name and address of the claimant;

(b) the source of water;

(c) the quantity of water used describing the rate of water diversion or, in the case
of an instream flow right, the rate of water flow in cubic feet per second or
annual volume of diversion of water for use or storage in acre-feet per year as
necessary for the proper administration of the water right;

(d) the date of priority;

(e) the legal description of the point(s} of diversion; if the claim is for an instream
flow, then a legal description of the beginning and ending points of the claimed
Instream flow;

{f) the purpose of use;

(g) the period of the year when water is used for such purposes;

(h) a legal description of the place of use; if one (1) of the purposes of use is
irrigation, then the number of irrigated acres within each forty (40) acre
subdivision, except as provided in section 42-219, Idaho Code;

(1) conditions on the exercise of any water right included in any decree, license,
or approved transfer application; and

(j) such remarks and other matters as are necessary for definition of the right, for
clarification of any element of a right, or for administration of the right by the
director.

IDWR concluded that a facility volume limitation was necessary for each of these rights to
define one or more of the elements -- quantity, nature or purpose of use, or place of use. In the
alternative, IDWR included facility volume as necessary to further define or administer each of
these rights.

ORDER ON CHALLENGE (Consolidated Issues) OF "FACILITY
VOLUME" ISSUE AND "ADDITIONAL EVIDENCE" ISSUE
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THE NATURE OF FACILITY VOLUME REMARK

It is unnecessary for the Court to enumerate each of the twenty (20) claimed rights and the
specific language actually appearing in each right, because it is the general concept which is being
decided here, and not the proposed individual language on each right” The following examples

are provided for illustrative purposes:

Example 1: 36-02356

By Blue Lakes Trout Farm Inc.'s (“Blue Lakes”) second amended notice of claim under
36-02356, it claimed a total of 100 ¢fs from Alpheus Creek for fish propagation, domestic and
commercial uses with a priority date of May 29, 1958, based on a license. In his Amended
Director's Report Regarding Claim to Water Right No. 36-02356, dated July 7, 1997, the
Director recommended the claim as filed. However, under the quantity element, the Director

included the langunage -- facility volume 10.66 af. The Director also described the non-irrigation

uses: "commercial/fish facility; domestic/2 homes; fish/49 ponds, hatch.” The single contested
issue was whether facility volume should be decreed by the SRBA Court for fish propagation

water rights.

Example 2: 36-07210
Blue Lakes filed its claim under 36-07210 claiming 45 cfs from Alpheus Creek for fish
propagation with a priority date of November 17, 1971, based on a license. The Director

recommended the claim as filed, but under remarks, the Director included the same language as

before -- facility volume 10.66 af. The Director described the non-irrigation uses: "fish/49 ponds,

38 hatchery tanks."

Example 3: 36-07427

2 1t should be noted here that some of the licensed rights contained a facility volume remark in the actual license
which was issued by IDWR and the license holder did not object to its inclusion. For others, the licenses were issued
with no such remark.
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Under 36-07427, Blue Lakes claimed 52.23 cfs from Alpheus Creek for fish propagation
with a priority date of December 28§, 1973, based on a license. Again, the Director reconumended

the claim as filed, but with the remark -- facility volume 3.67 af. The Director described the non-

irrigation uses: "fish/commercial fish facility, 10 ponds @ 20' X 200" X 4" The Director also
included under remarks: "A measuring device of a type approved by IDWR shall be maintained as

part of the diverting works."

Example 4: 36-07720

Under 36-07720, Blue Lakes claimed 37.1 cfs from waste water for fish propagation with
a priority date of June 8, 1977, based on a license. Unlike before, in the remarks section of the
claim, Blue Lakes stated: "facility volume = 1.5 af, water used under this license if discharged
into a natural channel shall meet Idaho water quality standards.” The Director recommended the

claim as filed, but with facility volume 1.16 af. The Director described the non-irrigation uses:

"fish propagation/10 ponds @ 14'x 12¢' x 3'." Under remarks, the Director also stated: "Return

flow if discharged to a surface water system shall meet Idaho water quality standards."
THE STANDARD OF REVIEW

A. Statutory Construction

As noted earlier, IDWR included a facility volume limitation on these rights based upon
the assertion that it was necessary to define elements of the rights or as necessary to define or
administer the right pursuant to L.C. § 42-1411(2) and, as such, the interpretation of L.C. § 42-
1411 is a question of law. Statutory interpretation begins with the words of the statute, giving the
language of the statute plain, obvious, and rational meaning. If statutory language is clear and
unambiguous, a court applies the statute without engaging in any statutory construction, State v.
Hagerman Water Right Owners, Inc., 130 Idaho 727, 732, 947 P.2d 400, 405 (1997). Further,
L.C. § 73-113 provides that "[w]ords and phrases are construed according to the context and the
approved usage of the language.” If it is necessary for the court to construe a statute, then it will

attempt to ascertain legislative intent. 130 Idaho at 733. "In construing a statute, the court may

ORDER ON CHALLENGE {Consolidated Issues) OF "FACILITY
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examine the language used, the reasonableness of the proposed interpretations, and the policy
behind the statute." /d.

A basic rule of statutory construction is that the application of a statute is an aid to
construction, especially where the public relies on that application over a long period of time. /d.
at 733. Where contemporancous and practical interpretation has stood unchallenged for a
considerable length of time, it will be regarded as important in arriving at the proper construction
of a statute. Id. at 734.

The Idaho Supreme Court has recently emphasized that it will accord deference to agency
construction of a statute when certain conditions are met. An agency's construction of a statute
will be given great weight if:

1) the agency has been entrusted with responsibility to administer the statute at issue;

2) the agency's construction of the statute is reasonable;

3) the statutory language at issue does not expressly treat the precise question at issue;

and,

4) any of the rationales underlying the rule of deference are present.

Id. at 734. |

B. Asserted Elements of a Wéter Right

Again, as noted above, IDWR concluded that a facility volume Iimitation was necessary
for these rights to define one or more of the elements -- quantity, nature or purpose of use, or
place of use; or, in the alternative, necessary to further define or administer these rights (in water
parlance, what is commonly referred to as a "remark,” as opposed to a more specific and
traditional element of a water right such as source or quantity).

With respect to the "remark" section, or I.C. § 42-1411(2)(j), there are three (3) possible
statutory components which need to be examined. They are:

1) whether the remark is necessary for definition of the right, or

2) whether the remark is necessary for clarification of any element of a right, or

3) whether the remark is necessary for the administration of the right by the Director.

BASIC CONCEPTS OF FACILITY VOLUME IN FISH PROPAGATION

ORDER ON CHALLENGE (Consolidated Issues) OF "FACILITY
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The records in these subcases, as the Court understands them, appear to establish the
following basic concepts of facility volume as that term is used in these water right claims for fish
propagation.,

Facility volume appears to be an expression of the size (dimensions) of a given fish facility
by stating the maximum existing capacity or water volume of particular fish facility ponds,
raceways, settlement basins, and the like, including in some instances also an inventory of the
number of ponds, tanks or raceways serviced by a particular water right, at the point in time
when the Director issued his report for that water right claim.

Exhibit 14 in the Blue Lakes subcases 1s an Administrator's Memorandum from IDWR
dated August 9, 1979. It states in part:

It is difficult to calculate water needs for fish farming since production is usually based
on the amount of water available rather than the amount of land or the size of the
facilities.

As such, IDWR has historically admitted that fish production (pounds of fish raised) is, in
reality, not dependant on the size of a given facility, rather production is mostly dependant on the
flow rate of available water.

Additionally, the record is clear and it is uncontradicted that the particular water users at
issue use all available water from its source, not in excess of the limits of their respective licenses
or beneficial use claims. The record is equally clear and uncontradicted that the available water
from the respective sources fluctuates from time to time, either as a result of naturally occurring
climatic conditions or by diversions by other users, or both.

IDWR has as a "rule of thumb" that it will not specify a storage component in a water
right if a facility will fill in a day (not greater than 24 hours) given the direct flow rate or if a
facility does not hold the same water more than a day. See Reporter’s Transcript, Re: Trial on
the Merits in Subcase Nos. 36-2356, 36-7210, 7427 & 7720 (September 4, 1997) at page 105-
108, Obviously a bright-line rule is necessary for determining when a storage component is
needed to describe a water right because there 1s potentially some “storage” involved in all water
rights, whether describing a reservoir, a fish propagation pond, or the charging of an irrigation

system. In all of these facilities at issue, the water is turned over many times each day from the
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direct flow right, usually at least twelve (12) times per day. As such, in accordance with the
policy of IDWR, none are considered storage rights; i.e., they do not have a storage component.
Lastly, it 1s universally agreed that these water uses for fish propagation are both beneficial
and non-consumptive. There is obviously some water consumed and/or lost by evaporation, but it
is so negligible that it cannot be accurately measured, and that is the basis for IDWR considering

these uses as non-consumptive.

THE QUANTITY ELEMENT ~ L.C. § 42-1411(2)(C)

The quantity element, as claimed by the respective claimants in these subcases, was
reported out by the Director as claimed. No objections were filed to the quantity element of these
Director's Reports. As such, the claimants involved in this Challenge argue that quantity was
never at issue and was not tried before the respective Special Masters.

Diversion rate is an instantaneous measurement called cubic feet per second (cfs) and is
the legal standard for the measurement of water in this state. 1.C. § 42-102. Diversion volume is
calculated by the diversion rate (cfs) over a one-year period of time, and it is measured in acre feet
per year (afy). When the licenses at issue here were issued, they were licensed for diversion rates
with diversion volumes consistent with a full year's use.

IDWR's inclusion of a facility volume remark was, in part, stated by Mr. Tuthill of IDWR,
to further define the quantity element, 1.e., to add a "third parameter" (cfs, afy and facility
volume). LC. § 42-1411(2)(c) defines the manner in which quantity shall be described as:

[Tihe quantity of water used describing the rate of water diversion or, in the case of
an instream flow right, the rate of water flow in cubic feet per second or annual
volume of diversion of water for use or storage in acre-feet per year as necessary for
the proper administration of the water right.

‘Where statutory language is clear and unambiguous, the court applies the statute without
engaging in statutory construction, giving the language its plain, obvious, and rational meaning.
130 Idaho at 733. The statute requires quantity to be measured by rate of diversion or flow in cfs
or afy. LC. § 42-1411(2)(c) does not include facility volume as a prescribed method of measuring
quantity. This Court holds that the plain meaning of the statute does not provide for describing or
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limiting quantity by facility volume.” Nor has it been rationally established that a facility volume
remark would assist in further defining the fish propagation right as to quantity because, by
definition, it is a non-consumptive use and the water used is not stored; it simply flows through
the facility and is discharged at the end of the facility. As such, the quantity clement of the right
(so long as it is applied to its intended beneficial use and is not wasted) could not be abused so
long as the diversion rate did not exceed the allowable cfs, regardless of the number or size of the
ponds, raceways, etc. It is also extremely curious to the Court that it is IDWR's position that if
additional ponds were added to a facility for the purpose of pollution control, this would not be
considered an increase in facility volume, but if the additional ponds or raceways were to actually
grow fish in, it would be an increase in facility volume. To this Court, this is at least a tacit
admission by IDWR that its proposed facility volume remark has nothing to do with the quantity
element, but is intended to directly deal with regulating production so that in the event of a future
delivery call, and mitigation 1s sought, junior water users may be required to pay less. This
position is contrary to at least two fundamental principles of water law: the prior appropriation
doctrine and the goal of obtaining the maximum beneficial use of water. Additionally, this
illustrates that trying to regulate fish propagators with facility volume is analogous to IDWR
trying to regulate an irrigator to the type or quantity of a crop that can be grown, i.e., regulation
of production, not quantity of wﬁter.

Finally, it bears repeating that production of fish is primarily related to the rate of flow,
not the size of the facility.

THE NATURE OR PURPOSE OF USE ELEMENT -~ 1.C. § 42-1411(2)(f)

IDWR asserted that the nature of use element has been used in the past as a reason and
part of its rationale to include a facility volume remark. The rationale is that IDWR would
consider an increase in facility volume as being a change in nature of use requiring a transfer
under 1.C. § 42-222, A change in facility volume is clearly not the type of change contemplated
under 1.C. § 42-222. A change in nature or purpose of use occurs when, for example, a user

changes from an irrigation use to a domestic or manufacturing use, etc. Going from a fish

3 As discussed below, a facility volume limitation is not really a imitation of guantity, rather it is a limitation on
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propagation use to an increased or different fish propagation use is not a change in nature of use
contemplated under 1.C. § 42-222 and does not support the rationale.

It is inconceivable that a farmer changing a crop from pasture to alfalfa on a licensed place
of use would constitute a change in the nature of use. Likewise inconceivable would be the
notion that changing seed varieties of the same crop in an effort to increase production would be a
change in the nature or purpose of use.

Finally, as Special Master Bilyeu noted, "the plain meaning of 'purpose of use’ in LC. § 42- |
1411(2)(f) requires water rights be described by broad category of use such as mining, domestic,
or irrigation, and does not requife minute details of operation such as number of ditches,
sprinklers, or facility volume limitations." Special Master Report, 36-07071, page 5, May 19, -
1998.

THE PLACE OF USE ELEMENT — L.C. § 42-1411(2)(h)
IDWR also asserted that it included a facility volume remark to further define the place of
use. LC. § 42-1411(2)(h) establishes that place of use shall be described by:

[A] legal description of the place of use; if one (1) of the purposes of use is irrigation,
then the number of irrigated acres within each forty (40) acre subdivision, except as
provided in section 42-219, Idaho Code.

LC. § 42-1411(2)(h) does not include facility volume as a prescribed method of describing the
place of use. This Court holds that the plain meaning of the statute requires a standard legal
description for the place of use, not a facility volume limitation. Furthermore, an examination of
the respective Director’s Reports reveals that IDWR describes the place of use by legal
description and not by a description of the fish facility.

Again, the non-consumptive use of water by fish propagators in the water claims before
the Court needs to be kept in mind. Fish propagation rights are unlike water rights for irrigation
which are limited by acres, which is because irrigation rights are clearly a consumptive use. If an
irrigator irrigates more/additional acres, then by definition more water will be consumed because

more acres are irrigated, and less will be available in the overall water system.

the utility of the water given the quantity element of the right.
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A domestic user, whose use is considered to be de minimis, and hence essentially non-
consumptive, who constructs an addition to his house, is not considered to have changed the
place of use. Likewise, a fish propagator using five connected raceways instead of four could not

rationally be considered to have changed the place of use.

“REMARKS” -- OTHER MATTERS NECESSARY TO DEFINE OR ADMINISTER — L.C. § 42-
14112)(j)

L.C. § 42-1411(2)(j) provides for the inclusion of "such remarks and other matters as are
necessary for the definition of the right, for clarification of any element of a right, or for
administration of the right by the director.” IDWR also asserted that it included facility volume as
a "matter necessary to define or administer." As stated under the Standard of Review above, the
query is whether a facility volume limitation is necessary to define a water right, to clarify an
element, or to administer this right. Keeping in mind, as discussed above, facility volume does not
define or clarify quantity, nature or purpose of use, or place of use, therefore, the first two
factors, define or clarify, have been answered. Therefore, the necessity of the facility volume

remark for administration is addressed.

A. Water Quality

IDWR asserts that a facility volume remark is necessary for administration of water
quality.

There are at least three significant reasons why IDWR's position on quality is wrong.

First, there is no showing that facility volume is rationally related to water quality; i.c.,
there 1s no nexus between the two. From the record, it clearly appears that water quality is
primarily a function of the fish husbandry practices employed, not the physical size of the facility.
Therefore, to be legally necessary there would have to be this nexus,

Second, IDWR's duty with respect to water quality was outlined by the Idaho Supreme
Court in Shokal v. Dunn, 109 Idaho 330, 707 P.2d 441 (1985). In that case, the Supreme Court
held that the primary function of "policing water quality” rests with the Department of Health and
Welfare [now DEQ and EPA], not with IDWR. Id. at 341. The Supreme Court held that "Water

Resources should condition the 1ssuance of a permit on a showing by the applicant that a
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proposed facility will meet the mandatory water quality standards.” Jd. However, once the
facility 1s complete, "later compliance with those laws after construction of a facility generally will
be a proper concern of the Department of Health and Welfare." Id. In these subcases before the
Court, the water rights are not in the permit stage. All the water rights have ripened into licenses,
or were beneficial use claims. Since the water rights have Vésted and the structures are complete,
it is not the current function of IDWR to police water quality. Water quality is policed by DEQ
and EPA. As such, if there were 1o be a legitimate remark in either a permit or a license relative
to water quality, it would not be directed to the existing size of the facility, but rather would be
directed that the facility, regardless of its size, would be managed to meet required water quality |

standards.

The third reason is that water quality is a question of fact. In Randall v. Northfork
Placers, 60 Idaho 305, 91 P.2d 368 (1939), the Idaho Supreme Court considered an action for
damages to a downstream user’s lands and irrigation ditches alleged to have been caused by mud
and silt being deposited into the Northfork River by an upstream mining operation, which deposits
then washed downstream into the irrigation ditches.

The Supreme Court stated:

Numerous authorities announce the doctrine that while a proper use of the water of
a stream for mining purposes necessarily contaminates it to some extent, such
contamination or deterioration of the quality of the water cannot be carried to such
a degree as to inflict substantial injury upon another user of the water of said stream.
(citations omitted). We believe the rule stated in Arizona Copper Co. v. Gillespie, 12
Ariz. 190, 100 Pac. 465; Id.; 230 U.S. 46, 33 Sup. Ct. 1004, 57 L. ed. 1384, is
controlling in this case, namely:

"We do not mean to say that the agriculturist may captiously complain of a
reasonable use of water by the miner higher up the stream, although it pollutes and
malkes the water slightly less desirable, nor that a court of equity should interfere with
mining industries because they cause slight inconveniences or occasional annoyances,
or even some degree of interference, so long as such do no substantial damage."
{emphasis theirs).

"What deterioration in quality would injuriously affect the water for
irrigation, and whether or not the deterioration to which the defendant company
subjected the waters in question injured the land of the plaintiff, were matters of
fact;" (citation omitted).

The author of Hill v. Standard Mining Co., supra, closes his dissertation with
reference to the sufficiency of the complaint therein referring to Lindly on Mines and
Cooley on Torts, as follows:
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"The right to the use of a stream for depositing debris from mines is discussed
in section 840, volume 2, of Lindly on Mines. Many cases from the various states of
the Union are cited and discussed by the author. He closes his text as follows: No
positive rule of law can be laid down to define and regulate such use with entire
precision. As to this, all courts agree. It is a question of fact to be determined
by the jury.' This conclusion certainly seems reasonable and logical.

Id. at 311, 312 and 313 (bold emphasis added).

The same reasoning applies to the fish propagator's use of water which is returned to the
stream. Questions of excessive pollution in a water source are questions of fact to be made on a
case-by-case basis, at least for the use of water for fish propagation. As such, a "one size fits all"
rule in the form of a facility volume remark is wholly inapplicable. All of the evidence is to the
effect that the size of the facility has no demonstrable effect on water quality. How an individual
facility 1s managed or mismanaged clearly does impact water quality and a facility volume remark

adds nothing.

B. Local Public Interest

In Idaho Conservation League, Inc. v. State, 128 Idaho 155, 911 P.2d 748 (1995), the
Idaho Supreme Court held that the public trust is not an element of a water right used to
determine the priority of that right in relation to the competing claims of other water right
claimants. Thus, the SRBA lacks jurisdiction to consider the public trust in the adjudication of
these claims.

Pursuant to Matter of Hidden Springs Trout Ranch, Inc., 102 Idaho 623, 636 P.2d 745
{(1981), specifically dealing with statutory local public interest, the Supreme Court held that the
public interest could not be considered with respect to rights which had vested. All of the claims
here have vested into licenses and/or are beneficial use claims. They are not applications to
appropriate water or a permit, and this is not a transfer proceeding under L.C. § 42-222. As such,

facihity volume remarks cannot be considered under the local public interest.

C. Mitigation
It is essentially undisputed that until 1997, IDWR’s stated purpose for including a facility

volume remark was to regulate water quality. However, since 1997 IDWR has asserted that a
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facility volume remark helps to “define the extent of beneficial use” for purposes of mitiga‘tion4 in
time of water shortage. In other words, if a senior fish propagator made a water delivery call on
junior water users, the junior users could offer mitigation in the form of money instead of ceasing
their use of the called water. However, while mitigation may be voluntarily exercised between
private parties, IDWR freely admits it cannot compel a senior user to accept mitigation in the
event of a water delivery call. The right of senior water right holders to have water delivered
“first in time, first in right” is constitutionally protected. Idaho Constitution, Art. VX, § 3.
‘Therefore, since IDWR has no authority to compel mitigation, this cannot serve as a legal basis

for the inclusion of a facility volume remark.

Licenses Issued With and Licenses Issued Without the Facility Volume Remark

As stated earlier in this Decision, some of the water rights licenses were issued with a
facility volume remark which was not challenged by the license holder at the time. Other licenses
were issued without the facility volume remark and the remark appeared for the very first time in

the Director’s Report for the respective claimed right.

In his July 31, 1998, Supplemental Findings of Fact and Conclusions of Law (Facility

Volume), then Special Master Haemmerle ruled as follows:

F. THE LICENSES _

As indicated, some of the water rights based on licenses had facility volume
inserted when the licenses were issued. Most of the water rights based on licenses,
however, had facility volume inserted in the Director’s Report long after the licenses
were issued. The inquiry is what relevance or finality previously issued licenses have
between Claimants and IDWR 1in the context of the SRBA. Stated differently, the
inquiry is whether the purpose of the SRBA is to inventory licenses or to recondition
and reallocate licenses.

The Director has the authority to insert such remarks as are necessary to
define, clarify, or administer a particular water right. 1.C. § 42-1411(2)(k). On the
other hand, a license once issued by IDWR “shall be binding upon the state as to the
right of such licensee to use the amount of water mentioned therein, and shall be
prima facie evidence as to such right.” §LC. § 42-220 [footnote 2 cited]. As applied,
IDWR is part of the “state” as the word is used in L.C. § 42-220 [footnote 3 cited].
As between the two statutes, there is a conflict only when a remark redefines the use

4 See generally, Rules For Conjunctive Management of Surface and Ground Water Resources, IDAPA
37.03.11, et seq..
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of a licensed water right. Under these circumstances, the question is which statute
controls.

The inquiry involves principles of statutory construction. “It is a basic {enet
of statutory construction that a more general statute should not be interpreted to
encompass an area already covered by a special statute.” In Re SRBA Case No.
39576 (24 Hagerman Subcases), 130 Idaho 736, 947 P.2d 409, 416 (1997). “[T]o
the extent that two statutes conflict, the more specific governs over the more general.”
Id. Here, the more specific and, therefore, controlling statute is 1.C. § 42-220 which
expressly states that licenses are binding on the state [footnote 4 cited].

[footnote 2] fn Re SRBA Case No. 39576 (24 Hagerman Subcases), 130 Idaho 736, 947 P.2d 409 (1997), the Idahe Supreme
Court held that “[n]Jowhere in Title 42 is the Director ‘obligated to accept a prior decree’ issued in a private adjudication ‘as being
conclusive proof of the nature of a water right.”” 7d. at 414. Unlike prior decrees, Title 42 does require the state to accept license
as conclusive proof of a user’s right to use water as stated in the license. 1.C. § 42-220.

[footnote 3] For purposes of the adjudication of water right under Title 42, Chapter 14, 1daho Code, IDWR has heen separated
from other slate agencies. 1.C, § 42-1401B, Under the adjudication statutes, however, the Director's role is to report “claims to
water rights acquired under state law.” LC. § 42-1401B. Here, the licenses were acquired and perfected under state law. These
licenses are hinding on the state and constifute prima facie evidence of the water right and should be reported accordingly. 1L.C.
§42-220.

[footnote 4] There are exceptions to the finality of a license in that the use of a license may change subjecting the license to claims
of abandomment, forfeiture, adverse possession, estoppel, or waste. Also, a leense is subject to review in a transfer proceeding.
1.C.§42-222.

Although a remark cannot be inserted to redefine the use of a previously issued
license, a remark may be inserted to administer or clarify a right so long as the remark
does not alter or restrict the use of the license. A similar issue was addressed by the
Idaho Supreme Court in In Re SRBA Case No. 39576 (Basin-Wide Issue 5B),
Idaho , 951 P.2d 943 (1998). In that case, the issue was whether the court was
required to decree certain general provisions contained in a prior decree. Addressing
the legitimate and potential need for general provisions, the Court stated: “Finality in
water rights is essential. ‘A water right is tantamount to a real property right, and is
legally protected as such.” An agreement to change any of the definitional factors of
a water right would be comparable to a change in the description of property.” Id. at
4 (citations omitted). Remarks are much like general provisions. Both may be used
to further define a water right. 1.C. §8§ 42-1411(2)(k) and 42-1411(3). Like a prior
decree, any attempt to redefine a license would be “tantamount” to altering a real
property right. In this case, IDWR issued licenses for water rights 36-02048, 36-
02703, 36-02708, 36-07040, 36-07083, and 36-07148. None of these licenses
contained remarks addressing facility volume. To the extent that IDWR considers
facility volume as a further restriction on these licenses, an attempt to insert facility
volume in the context of the SRBA would violate the binding affect of licenses as set
forth under LC. § 42-220. The SRBA cannot serve as a second opportunity for
IDWR to recondition a [icense which it had a full opportunity to condition when the

license was originally issued. See e.g., Matter of Hidden Springs Trout Ranch, Inc.,
v, Alred.
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Having determined that I.C. § 42-220 binds the state to licensed rights, those
same licenses are also binding on the license holder. If a party is aggrieved by any
aspect of a license, that party’s remedy is to seek an administrative review and then,
if necessary, a judicial review of the license. 1.C. §§ 42-1701(A) and 67-5270, Hardy
v. Higginson, 123 Idaho 485, 849 P.2d 946 (1997). If the license is not appealed
when issued, any attempt to appeal the license in a subsequent judicial proceeding,
like the SRBA, would constitute a collateral attack on the license. [footnote 5 cited].
See e.g., Mosman v. Mathison, 90 Idaho 76, 408 P.2d 450 (1965); Bone v. City of
Lewiston, 107 Idaho 844, 693 P.2d 1046 (1984). In this case, Claimant did not
appeal the remarks addressing facility volume for water rights 36-07201, 36-07218,
and 36-07568. Therefore, Claimant is bound by the licenses for these rights.

In evaluating the licenses where facility volume was included when the
licenses were issued, the court notes that there is no express provision in the licenses
indicating the relevance of the remarks. As previously indicated, the court cannot find
any rational reason why the remarks exist. When confronted with an ambiguous
element contained in a prior decree or license, the court may clarify the ambiguous
element or provision. 1.C. § 42-1427(b). Therefore, to clarify this ambiguity, the

[footnote 5] The court expresses no opinion as to whether parties in the SRBA, not parties to a license, can challenge a license in
the SRBA. That issue is not before the court,

court will recommend that facility volume be included for water right numbers 36-
07201, 36-07218, and 36-07568 with the following additional language: “The remark
addressing facility volume is included in this water right only because the remark
appeared on the license. The remark addressing facility volume does not define the
extent of beneficial use and cannot be used to limit any element of this

water right. The remark shall not prevent the owner of the license from expanding
facility volume.”

For these reasons, the licenses at issue are final and binding on both the
Claimant and IDWR.

As to those licenses which contained a facility volume remark when issued, Special Master
Haemmerle held that the remark must remain in the license, but it is ambiguous, and because it
was ambiguous the Court could clarify the remark. 1.C. § 42-1427(1)(b). The clarifying remark

was to be:

The remark addressing facility volume is included in this water right only because the
remark appeared on the license. The remark addressing facility volume does not
define the extent of beneficial use and cannot be used to limit any element of this
water right. The remark shall not prevent the owner of the license from expanding
facility volume.
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This Court agrees with the Special Master that the remark must remain in the license but
can be clarified for the following reasons. First, by adopting this recommended language it
confirms that the “claimant is not exceeding any previously determined and recorded clement of
the decreed or licensed water right” I1.C. § 42-1427(1)}b). The supporting reasons again need to
be restated here.

1. The use of water for fish propagation is a non-consumptive use.

2. There is no storage component; regardless of the size of the facility, the water just

continuously flows through and is “turned over” at lease twelve (12) different times each

day.

3. The user continuously uses all available water up to the limit of his right; water flows

primarily affect production, not the size of the facility.

In other words, it would be like having a water right for 100 cfs flowing out of a spring in
the Snake River Canyon wall which then flows into a large pipe, flows the length of the pipe, and
then discharges off the user’s property. Does it make a difference if the user increases the length
of the pipe from 200 feet to 400 feet? Or if a hydropower plant with one generator were able to
place two generators in the stream instead of one?

The court cannot limit “the extent of beneficial use of the water right” in the sense of
limiting how much (of a crop) can be produced from the use of that right, so long as there is not
an enlargement of use of the water right. In fact, the stronger argument is presented in Munn v.
Twin Falls Canal Co., 43 Idaho 198, 208; 252 P.865 (1926):

Tt 1s a cardinal principle established by law and the adjudications of this court
that the highest and greatest duty of water be required. The law allows the
appropriator only the amount actually necessary for the useful or beneficial purpose
to which he applies it. What constitutes a reasonable use of water is a question of
fact, and depends upon the circumstances of each case. No person is entitled to use
more water than good husbandry requires.

In other words, because the use is a non-consumptive, continuous flow use, the highest
and greatest duty of the water would seem to encourage the grower to use his or her best efforts
to maximize the crop obtained from using the water. And if this means the grower under these
circumstances can economically produce 200 pounds of fish versus 100, there is no legitimate

policy in water law for not allowing this to occur.
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CONCLUSION AS TO FACILITY VOLUME

Each of the respective Special Masters determined that the Claimants have met their
burden 1in establishing that facility volume is not necessary as a traditional element of a water
right, 1.C. § 42-1411(2){a)(b), or as a remark for the definition of the right, for clarification of any
element of a right, or for administration of the right by the Director, 1.C. § 42-1411(a)(j). Each of
the Special Masters has cited to various portions of the evidence produced in their respective
trials/hearings. Each has used their own factual and legal basis for their respective conclusions
that facility volume remarks should not be included.

This Court adopts each of the respective Special Master’s Reports and Recommendations
including the underlying findings of fact and conclusions of law upon which they are based. There
1s o basis to find that their respective findings of fact are clearly erroneous or that their respective

conclusions of law are not correct.

V.
“ADDITIONAL EVIDENCE” ISSUE

THE ISSUE

NSGWD sought to have the respective Special Masters consider additional evidence in the
form of testimony and affidavits in support of its motion to alter or amend filed in the various
subcases. Each of the respective Special Masters refused to.consider additional evidence. Two of
the Special Masters ruled that LR.C.P. 59(¢e) governed motions to alter or amend Special
Master’s Reports. Another Special Master reviewed the motion under LR.C.P. 53(¢X2) and also
applied the “good cause” standard contained in LR.C.P. 55(c). As noted above, the consolidated
issue is stated in the Challenge to be:

Which standard is applicable to the submission of evidence in conjunction with
motions to alter or amend special masters' reports in the SRBA, Rule 59(e), LR.C.P.
which applies post-judgment, or Rule 53(¢)(2), LR.C.P. which applies to special
master's reports?

STANDARDS OF REVIEW
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Regarding IL.R.C.P. 53(e}2), Administrative Order 1 (AO1) § 13(f) provides:

The court shall accept the Special Master’s findings of fact unless clearly
erroneous. The court may, in whole or in part, adopt, modify, reject, receive further
evidence, or remand it with instructions. LR.C.P. 53(e)(2).

LR.C.P. 53(e)}2) provides:

In an action to be tried without a jury the court shall accept the master’s
findings of fact unless clearly erroneous. Within fourteen (14) days after being served
with notice of the filing of the report any party may serve written objections thereto
upon the other parties. Application to the court for action upon the report and upon
the objections thereto shall be by motion and upon notice as prescribed in Rule 6(d).
The court after hearing may adopt the report or may modify it or reject it in whole or
in part or may receive further evidence or may recommit it with instructions.

In Seccombe v. Weeks, 115 ldaho 433, 767 P.2d 276 (Ct. App. 1989), the Court of
Appeals stated:

The appointment of a master does not displace the district court’s role as the
ultimate trier of fact. Under LR.C.P. 53(e)}2), the district court is mandated to accept
the master’s findings of fact unless clearly erroneous; consequently, the trial court
must independently review the evidence to determine whether the findings were
supported by substantial evidence. The master’s conclusions of law, however, carry
no weight with the trial court. Therefore, Rule 53(e)}(2) permits the court to adopt
the master’s report, modify it, supplement it with further evidence, recommit it to the
master with instructions, or reject it in whole or in part.

1d. at 435,767 P.2d 278.
Regarding LR.C.P. 59(e):

A Rule 59(e) motion to amend a judgment is addressed to the discretion of the
court. . An order denying a motion made under Rule 59(e) to alter or amend a -
Judgment is appealable, but only on the question of whether there has been a manifest
abuse of discretion. Rule 59(e} proceedings afford the trial court the opportunity to
correct errors both of fact or law that has occurred in its proceedings; it therefore
provides a mechanism for corrective action short of an appeal. Such proceedings
must of necessity, therefore, be directed to the status of the case as it existed when
the court rendered the decision upon which the judgment is based.

Coeur d’Alene Min. Co. v. First Nat’l. Bank of N. Idaho, 118 Idaho 812, 823, 800 P.2d
1026, 1037 (1990)quoting Lowe v. Lym, 103 Idaho 259, 263, 646 P.2d 1030, 1034 (1982)).
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ANALYSIS -MOTION TO ALTER OR AMEND

The 1ssue regarding the appropriate standard for allowing the introduction of additional
evidence in conjunction with a motion to alter or amend the findings of fact and conclusions of
law of a special master is not one of {irst impression for this Court. This issue was previously
analyzed in detail in /n Re SRBA Subcases 36-00061, 36-00062, and 36-00063, Memorandum
Decision and Order on Challenge (September 27, 1999) (“Memorandum Order”). NSGWD
was also a party to those subcases. In the Memorandum Order, this Court discussed the
procedural rules and accompanying standards which arguably could apply in the context of a
motion to alter or amend a special master’s recommendation brought pursuant to AOQ1 § 13(a).
Memorandum Order at 20-29. The Court’s entire discussion will not be reiterated here. In sum,
this Court ruled that the standards of LR.C.P. 59(e) were instructive in the context of a motion to
alter or amend a special masters findings of fact and conclusions of law, but that the Rule did not
literally apply because a prior judgment is not entered at the special master stage of the
proceeding. Memorandum Order at 26-27. This Court also noted that LR.C.P. 59(¢) does not
provide a procedure for the introduction of additional evidence. Id. Rather, that in accordance
with existing précedent, LR.C.P. 59(e) motions apply to the findings of fact and conclusions of
law based on the status of the existing record. See e.g., Idaho First Nat'l. Bank v. David Steed &
Assoc., 121 Idaho 356, 361, 825 P.2d 79, 84 (1992) (citing Coeur d 'Alene Mining Co. v. First
Nat’l Bank, 118 Idaho 812, 800 P.2d 1026 (1990)(trial court lacks jurisdiction to consider new
facts in conjunction with a motion to alter or amend pursuant to LR.C.P. 59(¢}). This Court held
that LR.C.P. 52(b) more appropriately applied to the circumstances surrounding AO1 § 13(a), in
particular because a motion to alter or amend can be brought pursuant to I.R.C.P. 52(b) prior to
the entry of judgment. Memorandum Order at 27-28. However, the applicable standard for
amending the findings of fact, whether prior to, or post-judgment, is effectively the same. Rule
52(b) allows a court to cotrect or augment its findings so that an appellate court may have a clear
understanding of how the trial court arrived at its decision. The Rule is not intended to allow
parties to advance new legal theories or relitigate the merits of a case. See Memorandum Order
at 27 (citing 9 Moore’s Federal Practice 52.60 (party may move to amend findings of fact, even
if modified or additional findings would effectively reverse the judgment)). A motion to alter or

amend findings provides a mechanism for the trial court to correct both errors of fact and law
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short of an appeal. Lowe v. Lym, 103 Idaho 259, 263, 646 P.2d 1030, 1034 (Ct. App.
1982)(citing First Security Bank v. Neibaur, 98 1daho 598, 570 P.2d 276 (1977)).

This Court, in the Memorandum Order, also discussed the four grounds for properly
granting a motion to amend {indings pursuant to LR.C.P. 52(b): (1) correction of manifest error;
{2) newly discovered evidence; (3) change in law; and (4) supplement or amplify findings. /d. at
27 (citing 9 Moore’s Federal Practice 52.60[4]]a]-[d]). The two grounds which would arguably
apply in the context of the instant subcases are the correction of a manifest error and newly
discovered evidence. In regards to considering whether to amend the findings on the basis of a
manifest error, the trial court considers only the evidence contained in the record. 9 Moore’s
Federal Practice 52.60[4][a]. In regards to a motion to amend based on newly discovered
evidence, the movant may not introduce evidence that was available at trial but not proferred.
Further, it is improper for a party to move to amend in order to advance new theories based on
evidence that was proffered at trial or to reassert arguments already rejected by the court, /d. at
52.60[4][b].

Lastly, and of significance, is that the determination of whether to grant or deny a motion
to amend findings of fact or a judgment is left to the discretion of the trial court (special master)
and 1s therefore reviewed under a “manitest abuse of discretion standard.” Lowe v. Lym, 103
Idaho 259, 646 P.2d 1030 (Ct. App. 1982). As such, to the extent a special master disallows new
evidence in conjunction with a motion to alter or amend brought pursuant to AO1 § 13(a) on the
grounds that the proponent is seeking to advance a new legal theory or introduce evidence that
was otherwise available at trial, there can be no manifest abuse of discretion. Simply stated, the
Rule does not provide a mechanism for advancing new legal theories and/or evidence that was
discoverable during the pendency of the action, or to allow a brand new party to the subcase to
step forward for the first time and have a new trial.

The proper application and standards of LR.C.P. 53(e)(2) were also set forth in detail in
the Court’s Memorandum Order. However, since LR.C.P. 53(¢)(2) is specifically directed at the
district court (as opposed to a special master), the rule has no application towards establishing a
standard or mechanism for the submission of additional evidence at the special master’s level of
the proceeding absent a directive from the district court. Further, as this Court previously pointed

out in its Memorandum Order, the district court does not have unfettered discretion to modify the
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findings of a special master. Memorandum Order at 22-23. Rather, the District Court must
accept a special master’s findings of fact unless clearly erroneous. Id.; A0T § 13(); LR.C.P
53(e}2); Seccombe v. Weeks, 115 Idaho 433, 435, 767 P.2d 276, 278 (Ct. App. 1989),

ANALYSIS -- MOTION FOR RECONSIDERATION

Unlike a motion to alter or amend findings, a motion for reconsideration brought pursuant
LR.CP. 11(a}(2)(B) provides a mechanism for the trial court to consider new or additional facts
in support of the motion that bear on the correctness of the interlocutory order. See Coeur
d’Alene Min. Co. v, First Nat’l. Bank of N. Idaho, 118 Idaho 812, 823, 800 P.2d 1026, 1037
(1990)(distinguishjng applicable standards between LR.C.P. 59(e) motion to alter or amend and
LR.C.P. 11(a}2)(B) motion for reconsideration). The burden is on the moving party to bring to
the trial court’s attention to the new facts. Id. In Coeur d’Alene Min. Co., the Idaho Supreme
Court in distinguishing a motion to alter or amend from a motion for reconsideration, stated:

A rehearing or reconsideration in the trial court usually involves new or additional
facts, and a more comprehensive presentation of both law and fact. Indeed, the chief
virtue of a reconsideration is to obtain a full and complete presentation of all available
facts, so that the truth may be ascertained, and justice done, as nearly as may be.

Id. {citing J.I. Case Company v. McDonald, 76 1daho 223, 229, 280 P.2d 1070, 1073
(1955})). Although LR.C.P. 11(a}(2)(B) permits the introduction of additional evidence, that

particular procedural rule is not available to a party secking to participate in a subcase pursuant to

AO1 §13. AOI1 § 13(a) provides:

Any party to the adjudication not already a party to the subcase may file a
Motion to Alter or Amend within 21 days from the date the Special Master’s
Recommendation appears on the Docket Sheet. Any party to the adjudication not
already a party to the subcase may respond to a Motion to Alter or Amend by filing
a Notice of Participation which shall set forth the party’s name; the water right
number; the name, address and telephone number of the attorney; and a short

statement of the party’s position on the issues presented in the Motion to Alter or
Amend.

SUMMARY OF THE RESPECTIVE MOTIONS

Although a motion to reconsider is more akin to what NSGWD is seeking from the Court,
in accordance with AO1 § 13(a), a party not already a party to a subcase participates in
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subsequent proceedings in the subcase by filing, or responding to, a motion to alter or amend.
The rule does not provide for initiating participation through a different procedural rule, including
a motion for reconsideration pursuant to LR.C.P. 11(a)(2)(B). Since a motion to alter or amend
is limited to the record before the court (special master) and does not provide for the introduction
of new or additional evidence, a party is limited in that regard. As a related matter, a party cannot
subsequently file a motion for reconsideration of a court’s ruling on motions brought pursuant to
LR.C.P. 59(e) or 52(b). See¢ LR.C.P. 11{a}(2}B)(rule does not permit reconsideration of an
order entered pursuant to Rules 59(e) and 52(b)). Furthermore, from a practical standpoint, in
the context of the SRBA, a procedure allowing new parties to enter a subcase following the
recommendation being issued by a special master which permits the new parties to advance new
legal theories and evidence in support of those theories would (to put it kindly) result in an
inefficient use of judicial resources as well as prejudice to the parties to the subcase by requiring
the parties to relitigate their claims or go back to court to defend against issues that were never

initially raised.

DUE PROCESS IMPLICATIONS

At oral argument on the Challenge, NSGWD additionally argued that the failure of the
respective Special Masters to consider additional or new evidence in conjunction with a motion to
alter or amend also raised due process implications. Specifically, NSGWD argued that it would
be precluded from getting evidence before the Court of a claimant’s actual use of water over a
given period of time. The implication being that a claimant has been historically using a lesser
quantity of water than the quantity reflected in the claimant’s license or prior decree. NSGWD
argues that if a special master declines to consider the additional evidence, a special master (and
the district court on Challenge) does not have all the relevant evidence necessary to ascertain the
truth, but also the net effect 15 that NSGWD is essentially barred from asserting its legal claim or
cause of action based on the proffered evidence (i.e. partial forfeiture or as styled by NSGWD
“extent of beneficial use”). Specifically, NSWGD argues it would be forever precluded from
raising its legal claim because if the evidence is not admitted by either a special master or at the
subsequent direction of the district court, once the partial decree is entered, the claim is barred by

principles of res judicata. Hence the contention of due process violations.
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This due process argument fails for several reasons. First, nothing prevented NSGWD
from filing a response to an objection (or an objection) to the Director’s Report and becoming
involved in the subcase at its inception. This is true even if NSGWD was n agreement with the
Director’s Report as it had the opportunity to file a response to an objection. Consequently,
under any stretch of the imagination NSGWD cannot claim due process violations for any
evidence (or cause of action) that was available as of the date of expiration for filing responses to
objections to the Director’s Report. Further, NSGWD would also have available the option to
file a motion to file a late objection based on the discovery of new evidence even after the
expiration of the filing date for objections and responses. Simply put, NSGWD could have
become timely involved in these subcases and properly raised any related issues before the matter
went to trial before the respective Special Masters. NSGWD readily admits, however, that its
practice has been to not get involved in the subcase until the special master has issued his or her
recommendation; which by orders of reference in these subcases, the evidentiary trial has been
held, findings of fact and conclusions of law have been made, and the respective Special Master’s
Reports and Recommendations have been prepared and filed. In the event NSGWD disagrees
with the recommendation, NSGWD then becomes engaged in the subcase via a motion to alter or
amend pursuant to AO1 § 13 and then secks fo introduce new or additional evidence and/or raise
new legal theories. In one of the consolidated subcases, NSGWD made its strategy readily
apparent. NSGWD responded to the Special Master’s inquiry as follows (with emphasis):

The [Special Master]: So your strategy is to sit back — although the statute defines
time periods to get in the case, you [NSGWD] sit back, wait and see what happens;
the case is tried; and then if you get a result you don’t like, you ask that it be tried
again.

Ms. Hofstetter: I would say that that’s absolutely correct. Ihave no — because
it’s humanly impossible for private parties to get anticipatorily involved in every single
subcase that may affect their interests ultimately.

See Reporter’s Transcript, Re: Challenge to Recommendations Made by Special Master Fritz
Haemmerle in Subcase Nos. 36-02048, 36-02703, 36-040134, 36-04013B, 36-04013C, 36-
007040, 36-07148, and 36-07568, by North Snake Ground Water District (November 17, 1997) at
page 77.
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