Claimants Names:
Marathon Partners LL.C

DISTRICT COURT - SRBA
Fifth Judicial District
County of Twin Falls - State of ldaho

Attornev Name & Address:
James P. Speck, ISB#2067

Speck & Aanestad iR 14 2012 /

A Professional Corporation
120 East Avenue B3y YAy
P. O. Box 987 C}?@Y "

Ketchum, Idaho 83340 I — / ERA
(208) 726-4421

FAX: (208) 726-0752

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHQ, IN AND FOR THE COUNTY OF TWIN FALLS

Iz Re SRBA
Subcase 37-21112
Case No. 39576
AFFIDAVIT OF JAMES P. SPECK

IN SUPPORT OF ATTORNEYS FEES

R N . L T

STATE OF IDAHO )
) ss.
County of Blaine )

Pursuantto LR.C.P. § 54(e)}(5)1,J AMES P. SPECK, after being first duly sworn under oath,
depose and state as follows:

1. I am over the age of eighteen (18) years and make this Affidavit of my personal
knowledge and/or from the books, records and ledgers maintained in the regular and ordinary course
of business.

2. I am an attorney licensed to practice law in the State of Idaho and a shareholder in the

law firm of Speck & Aanestad, A Professional Corporation, attorneys of record for the Claimant,

Marathon Partners, LLC (“Marathon™).
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3. Attached hereto as Exhibit 1is a true, correct and complete itemization of all services
provided by our firm with regard to this litigation with some privileged matters redacied. The time
spent by the undersigned as the attorney providing the services itemized on Exhibit A is fairly and
reasonably valued at the following hourly rates: $275 from November 2007 through December 2009
and $295 from January 2010 through the present.

4. I am familiar with the regular, usual and customary hourly rates charged by attorneys
in this area for services comparable to those furnished by our firm in this case. Ibelieve and opine
the rates identified above are fair and reasonable and are consistent, comparable and competitive
with the hourly_ rates currently charged by attorneys of comparable skill and experience, providing
similar services, in connection with similar litigation, in this geographic area. Ibelieve and opine
that the rates at which services were charged in this matter were reasonable and that the services
provided and time expended were reasonable, necessary and appropriate in amount.

5. I have actively represented clients in filing claims for and perfecting water rights in
the SRBA since it commenced in November 1987. T have represented clients in at least 90 subcases
involving Objections filed by the Objectors in Basin 37. 1have also represented numerous clients
in the purchase and sale of water rights in Basin 37. A recent transaction involved water rights with
the same priority date as 37-21112 (March 24, 1883) and also delivered through the Hiawatha Canal.
The purchase price was $30,000 per irrigated acre.

6. Attached hereto as Exhibit 2 is a true and correct copy of the Director’s Report
recommendation for 37-21112 filed with this Court by the Idaho Department of Water Resources
in February, 2007.

7. Attached hereto as Exhibit 3 is a true and correct copy of the Standard Form 1

AFFIDAVIT OF JAMES P. SPECK
IN SUPPORT OF ATTORNEYS FEES - 2



Objection filed herein on or about November 14, 2007 by Tom O’Gara, John F. Stevenson, Bill
Molyneux, Pete Van Der Meulen, Grace Eakin, Rocky Sherbine, Gerald Bashaw, Pepin Corso-Harris
and Big Wood Canal Compgny (the “Objectors”).

8. Attached hereto as Exhibit 4 is a true and correct copy of the Standard Form 2
Response to Objection filed herein by Marathon on or about January 14, 2008,

9. Attached hereto as Exhibit 5 is a true and correct copy of the April 23, 2008 letter
from the undersigned to Mr. Craig Hobdey, attorney for the Objector, Big Wood Canal Company,
without the enclosures.

10.  Attached hereto as Exhibit 6 is a true and correct copy of the April 25, 2008 letter
from Mr. Hobdey to the undersigned.

11.  Attached hereto as Exhibit 7 is a true and correct copy of the May 1, 2008 letter from
the undersigned to Mr. Hobdey. |

12. Attached hereto as Exhibit 8 is a true and correct copy of the May 5, 2008 letter from
Mr. Hobdey to the undersigned.

13, Attached hereto as Exhibit 9 is a true and correct copy of the March 6, 2009 letter
from the undersigned to Mr. Barker and Mr. Hobdey, without the enclosures.

14.  Attached hereto as Exhibit 10 is a true and correct copy of the e-mail exchanges
between Mr. Barker and the undersigned on March 21-22, 2009.

15.  Attached hereto as Exhibit 11is a true and correct copy of an e-mail received by the
undersigned from Mr. Al Barker, the attorney for the individual Objectors, on May 1, 2010 together

with copies of the attachments.
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16.  Attached hereto as Exhibit 12 is a true and correct copy of the February 6, 1995
Memorandum from L. Glen Saxton to Jim Johnson and Pam Skaggs taken from the Idaho
Department of Water Resurces claim file for 37-12818, the parent right for 37-21112.

17.  Attached hereto as Exhibit 13 is a truc and correct copy of the Hailey Irrigation
Study, dated October 26, 2010, prepared for Marathon by Mr. Anthony Morse.

18.  Attached hereto as Exhibit 14 is a true and correct copy of the Affidavit of James W.
Phillips, dated November 12, 2010.

19.  Attached hereto as Exhibit 15 is a true and correct copy of the Affidavit of Dwight
Burr Smith, dated November 15, 2010.

20.  Attached hereto as Exhibit 16 is a true and correct copy of the e-mail exchange
between Mr. Barker and the undersigned on November 16 and 29, 2010.

21.  Attached hereto as Exhibit 17 is a true and correct copy of the e-mail from Ms. Vicki
Kelly to Mr. Barker, Mr. Hobdey and the undersigned and its attachments.

29, Attached hereto as Exhibit 18 is a true and correct copy of the e-mail exchange among
Ms. Kelly, Mr. Hobdey and the undersigned from January 20, 2011 through February 18, 2011.

23.  Attached hereto as Exhibit 19 is a true and cérrect copy of the e-mail exchange among
Mr. Nick Spencer, attorney for IDWR, Mr. Hobdey, Mr. Barker and the undersigned on February 24
and 25, 2011.

24.  Attached hereto as Exhibit 20 is a true and correct copy of the email and attachments
to Mr. Barker and Mr. Hobdey from the undersigned on March 1, 2011.

25.  Attached hereto as Exhibit 21 is a true and correct copy of the November 16, 2011
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e-mail and attachment sent to Mr. Barker and Mr. Hobdey by the undersigned.

26.  Attached hereto as Exhibit 22 is a true and correct copy of the Analysis of Flow Rate
and a Water Delivery Remark for Water Right No. 37-21112 prepared by David R. Tuthill, Jr., Ph.D.,
P.E. and dated January 11, 2012.

27.  Attached hereto as Exhibit 23 is a true and correct copy of the Standard Form 5
Stipulated Elements of a Water Right as filed herein on January 17,2012 to gether with a legible copy
of the water right recommendation attached thereto.

28.  Attached hereto as Exhibit 24 is a true and correct copy of the Order of Partial Decree
issued herein for Water Right 37-21112 on March 2, 2012.

29.  Attached hereto as Exhibit 25 are true and correct copies of the SF5's for SRBA

Subcases 37-21123 and 37-21125.

30.  Attached hereto as Exhibit 26 is a true and correct copy of the “pedigree” of 37-12818

printed from the Department’s internet website.

(LD Speet

JAME/§ P. SPEK
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CERTIFICATE OF SERVICE

I hereby certify that on the [B%day of March, 2012, I served a true and correct copy of the foregoing
Affidavit of JTames P. Speck in Support of Attorneys Fees on the following persons in the manner designated

below:

Mr. Nicholas J. Spencer

Idaho Department of Water Resources
322 E. Front Street

Boise [D 83720-0098

Fax: (208) 287-6700

Albert P. Barker

Barker, Rosholt & Simpson, LLP
P.O. Box 2139

Boise, ID 83701

Fax: (208) 344-6034

Craig Hobdey
Hobdey & Hobdey
P.O. Box 176
Gooding, ID 83330
Fax: (208) 934-4420
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United States Mail, Postage Prepaid
Hand Delivery

Facsimile, with copy by United States
Mail, Postage Prepaid

Electronic mail

United States Mail, Postage Prepaid
Hand Delivery

Facsimile, with copy by United States
Mail, Postage Prepaid

Electronic mail

United States Mail, Postage Prepaid
Hand Delivery

Facsimile, with copy by United States
Mail, Postage Prepaid

Ele%aﬂ

JAMES P. SHECK
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Ropty

Di.shs

Faeag

d |-

Tnvi Acc

smwe Tpust Activity -~---

Repts bisbs

Balanca

31 Punke, Ed & Sue
950310 Marathen Paxrtners Water Rights
Dec/ 7/2007 TLawysr: 2 1,00 Hrs X 265.00
185178 Review director's report
recommendation and objection
¢#iled by BWCC et aly R-mall
client re. same; Telephons
conference with cliant re.
defending same; E-mail D.
Jones, IDWR, re. copy of BRBR
claim file; Preparation of
notice of appearance and
notice of change in address
Dec/ B/2007 Lewyer: 2 0.20 Hrs ¥ 265,00
195170 Review and reply to e-malls
from client re. SRBA cbiections
Jan/10/2008 Lawyer: 2 0.50 Hrs % 275.00
196870 Preparation of Response to BWCC
et al Objection to 37-21112
claiming forfeiture; Dictation
of letter to SRBA Court re.
£iling same
Jan/13/2008 Lawyexr: 2 0.30 Hrs ¥ 275,00
196971 Telephone conference with
alient pe, forfeiture lssues
for challenged watexr right
Jan/16/2008 TLawyer: 2 0.40 Hra X 275.00
106972 Review and reply to e-mail from
. client re. responses to BWCC et
al okjections; Telsphone
conference with client &

ame

Apr/21/2008 TLawyer: 2 $.30 Hrs X 275.00
200166 Review file re. history of
sale, 'donation, permit
applidations and nitigation
plams for portions of 1883
watar right
Bpr/22/2008 Lawyer: 2 Q.20 Hrs ¥ 275.00
200232 Dictatien of letter te attorney
Hobdey re, demend to withdraw
chjecticons based on collateral
eatoppel
May/ 1/2008 Lewyer: 2 0.50 Hrs X 275.00
201501 Review letter from attermey
Hobdey re. cur reguest to Big
Wood Canal Company to withdraw
objections; Dictation of letter
to attorney Hobdey re. case law
supporting same
May/2B/2008 TLewyer: 2 0.20 Hrs X 295.00
201144 Review and reply to e-mail from
client re. toppet arguments

Jan/26/200% Lawyer: 2 Q.30 Hre X .00

408941 Review and reply to e~mall from
client re. status of SRBA

subcaze

Feb/15/2009 Lawyer: 2 .20 Hrs X 275.00
210002 Reoview and reply to e-mail from
client re. SRBA issues
Feb/20/2000 Tawyer: 2 0.20 Hrs X 275.00
200960 Telephone call from elient re.
BRBA status
Feb/23/2008 Lawysry 2 0,20 Hrs X 278.00
2099%4 E-mall to client re. water
rights meeting
Mar/ 5/2000 Lawyer: 2 0,50 Hrs X 275.00
210965 Telephons conference with
client re. contacting
objectars re. gettlement;
pictation of laetter to
attorneys Barker and Nobdey
re. settlement meeting; Revieu
e-mail from client re. same
Mar/13/2009 Lawysrr 2 0,20 Hrs % 275.00
210906 Review and reply bto e-mail from
~tant Tra. no reply from

33,00

137.50

82.50

116.00

225869

22569

22682

22682

22682

82.50

55,00

137.50

55.00

g2.50

22977

22977

23078

23078

23822

55.00

55.00

55.00

137.50

55.00

23943

23943

23943

24028

24028

FResp Lawyexr: JBS
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Date Raceived From/Paid To hait |- Gensral -~=-n- l § e st Ackivity -—--—————-|
Entry # Explanation Reacf Rapte Disbsg Toes Invf BAco Ropts Digbs Balance
Mar/22/2009 Lawyer: 2 0.20 Hrs X 275.00

210865 Review and reply to e-mail from 55.00 24028

attorney Barker re. possible
settlement of amended objection
Apr/ 2/2009 Lawyer: 2 0.20 Brs X 275.00
212055 Review and Teply to e-mall from 55,00 24134
client re, settlement .
Apr/ 3/2009 DLawyer: 2 0.20 Brs % 275,00

912045 Review and reply to e-mail from 55,00 24134
client EETAREIRD
May/18/2009 Lawyer: 2 0.50 Hrs X 275.00
212967 Telephone conference with 137.50 2423%

¢lient re. status of SRBA
Subcase and other Hiawatha
Canal water rights; Review
e-mall from client to attorney
Haemmerle re, Hiawatha Canal
water rights; E-nmall client
1ist of same from watermaster
decres boak

_

poree———— ]

Sep/l4/200% Lawyer: 3 0.20 Hrs ¥ 275.00
216591 Review and reply to e-mail from 55.00 24632
client re. value of water rights .
Sep/15/2009 Llawyer: 2 0.30 Hes ¥ 275.00
216681 Telephons call from client re. 82.50 24632
water rignts status, value and
) related lssues

Mar/28/2010 FLawyer: 2 0.30 Hrs X 295,00
272959 Review notice setting initial $88.50 25130
heaving for Subcase 37-21112
and e-mail copy te client;
Review e-mail from client re.
meating before initial hearing
Mar/29/2010 Lawyer: 2 0.20 Hrs ¥ 285.00
2272068 Review and xeply to e~mall from 59,00 25130
client re. meeting to discuss
initial hearing issues
Apr/21/20L0 Lawyer: 2 (.60 Hrs ¥ 295.00
223037 ©ffice conference with client 177.00 25229
re. initial hearing
Apr/27/2010 Lawyer: 2 1.40 Hxs ¥ 295.00
223088 Court appearance - gRBA initlal 413.00  2522%
hearing in $win Falls
May/ 2/2010 Iawyexr: 2 3.00 Hxs ¥ 295.00
293856 Review s-mail from attorney 885.00 25332
Barker with 1984 and 1987
asrial photos; BReview file
re. evidence of use prict to
1987; E-mail client re. same;
Review IDWR website files re.
permits and transfers for
portions of water right seld
and gifted by client
vay/ 3/2010 Tawyer: 2 0,50 Hrs ¥ 295.00
223864 Review other files on permit ’ 147,60 25332
and transfer applications for
portions of client water right
May/23/2010 TLawyer: 2 0.30 Irs ¥ 295.00
273889 E-mail client re. status of 85.506 25332
SRBA subcase; Beview and reply
to e-mail from c¢llent rs, same
Jun/24/2010 TLawysr; 2 1,10 Hrs X 2095.00
224631 0ffice conference with client a4, b0 25422
re. next steps in contested
aubease; E-mail IDWR attorney
gpencer re. aexial photographs
and watermaster delivery
records; Review and reply to
e-maila from IDWR attorney
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Jun/25/2010
224640

Jun/28/2010
224658

Jun/30/2010
224685

Jul/12/2010
225501

Jul/14/2010
225526

Jul /1542010
225540

Jul/16/2010
225550

Jul/23/2010
225595

Jul/27/2010
225624

Aug/ 572010
226357

Sep/ 1/2010
227235

Sep/24/2010
221367

Sep/26/2010
227376

Got/ 1/2010
228138

Gee/ 4/2010
228152

oot/ 6/2010
2281717

a~-7 727010

re. same

Lawyer; 2 0.50 Hrs X 285.00
Telephone confarence with J.
Phillips re. regollection of
irrigation of client's land;
Raview and reply to e-malls
from K. Christensen, IDWR, re.
asrial photos; B-mail D.
Jones, IDWR, re., Same

Lawyer: 2 0.20 Brs X 265.00

Review and reply to e-mail from

D. Jones, IDWR, re. aerial
photos

Lawyer: 2 .20 Hrs X 295.00
paview e-mail from D. Jones
with copy of 1974 serial photo
Lawyer: 2 0.30 Hrs ¥ 295.00

Review and reply to e-mail from

J. Gaeddert re, asrial photos
With C. Brockway
re. serial photoe analysis
Lawyer: 2 0,20 Hrs X 295.00
Review e-mail from J. Gaeddert
re. oirca 1980 aerial photo of
client property
Lawyar: 2 0.20 Hes X 295.00
Eemall J. Gaeddert re. meeting
with M. Fox} Review and reply
to e-mails from J. Gaeddert
re, same
Lawyer; 2 0,30 Hrs X 295.00
Telephone conference with J.
Fhillips re. Young and
stennett irrigation
Lawyer: 2 1.50 Hrs X 205,00

Mgsting with M. Fox, J. Foxz and

J. Gaeddert re. irrigation of
Deerfield and Hidden Meadows
lands

Lawyer: 2 0.20 Hrs X 295.00
Telephene conference with H.
Knight re. Martin Youngy
irrigatien

Lawyer: 2 0.20 Hrs X 295.00

Review and reply to e-mail from

client re. aerial photography
analysis expert
Lawyer; 2 0.20 Hrs X 295.00

Review and reply to e-mail Irom

J. Gaeddert re. another photo
Lawyer: 2 1.8¢ Hrs X 285,00
compile photographs/
Phillips re. dating samej
Telephone conference with T.
Mores re. analyzing
photoyraphs; Review and reply
to e-mails from J. Gaeddart
re. same; Telephong confarence
with D. Tuthill re. T, Moxss
works E-mail T. Morse
information

Tawyer: 2 0.30 Hrs X 295,00
E-mail T. Morse re, aerial
photos; Revliew and reply to
e-mail from T. Morse ¥e.
analysis of same

Tawyer: 2 1.50 Hrs X 285.00
Office conterence with client
ra. status of SRBA subcase;
Legal research §

Lawyer: 2 0.60 Hrs X 295,00
Telephona conference with T,
Morse re. status of analysis;
Telephone conference with
watermaster re., recent
priority cut; Telephone
conference with B. Smith
Lawyer: 2 0,80 Hrs X 295.00
Telephone conference with J.
phillips re. dates of
photographs; Telephone status
conference with 8 Bilyeu el
al; Review deeds in chain of
title re. date of Pacesetter
apguisition

Tawver: 2 3,20 Hrs X 285,00

g-mail J.

hait
Raoh
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Client DLedger

Mov/ 1/2007 To Mar/ 3/2012

Balanes

————— General =~~--| 1 |--w-mmmm—nw Txugt Retivity
Rapta Disks Feas Invi Ace Ropts Disba

147,50 25422

55.00 2b4%Z2

59,00 25422

88.50¢ 25518

55,00 25518

59,00 25518

68,50 25518

442,50 25518

59.00 25518

59,00 25611

59,00 258707

531,00 25707

88,50 25707

442,50 25825

177.00 25825

256,00  25B25

g44 00

25828
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Hov/ 1/2007 To Max/ 3/2012

————— general —--=-|
Dishs Faas

4 |=mmemmn

Invit Aco

Rapts

Trust Activity

Disbs

Balance

Ock/12/2010
228222

Cot/13/2010
228227

Qct/14/2010
228240

Oct/15/2010
228247

Oct/18/2010
228254

Oct/19/2010
228269

Oct/21/2010
228292

0ct/22/2010
228287

Cot /2472010
228574

Oct/25/2010
228319

Oct/26/2010
228330

Nov/ 1/2010
229060

Hov/ 3/2010
225074

wov/ 4/2010
229082

re, flood irrigation of client
property; Research dates
emith acquired and platted
adjacent property; Offlce
conference with T. Worse re,
sattelite imagery study;
E-mail ciient; Review e-mail
from client; Review e-mail
from 7. Morse

Lawyer: 2 0.20 Hrs X 255.00
Telephone conference with B.
Rathke re. irrigation in
1979-80

tawyer: 2 0.60 Hrs X 295,00
Review draft aerial photo
analysis from T. Morse and
forward to client) Bemsil T.
Morse re. same; Review photos
from B, Rathke; Review e-mail
from client xre. T, Morse study
Lawyer: 2 (0,50 Hers X 285.00
E-mail T. Morse re, client
questions on his study?
Research water right priofity
opts for 1975 to 1985 E-mail
client

Lawyer: 2 0.60 Hrs x 295.0C
Raview e-mail from T, Morse xe.
report and forward to client;
Review USGS flow data for 1975
~ 18988

Lawyer: 2 0.80 Hes ¥ 295.00
Review e-mail from T, Morse re.
final wersion of sattelite
photo analysis and forward to
client; Revlew analysis;
EB-mail T. Morse re, same:
Review s-mail from client re.
same

Lawyer: 2 0,20 Exs ¥ 285.00
E-mail T. Morse report to J.
Phillips

lawyer: 2 1.00 Hrs X 295.00
Office conference with J.
Phillips re, reviewing Morse
study; Review and reply to
e-mail from client §

Tawyer: 2 C.20 Hrs X 295.00
Review and reply to e-mails
from clisnt re. Rathke 555

tawyer: 2 1,00 Hrs X 295.00
Legal research

Lo

Lawyer: 2 1,60 Hrs X 235.00
Review and reply to e-mails
from client re. Nowv. 15
settlement conference and
forfeiture lssuves; Prepare
table of Morse report findings
and conclusions; E-mall same
to B. Smith; E-mail D.
Tuthill

» Legal research

€ BRI Review and
reply to s-nails from D,
Tuthill G ;
Lawyer: 2 0.20 Hrg X 295.00
Review and reply to e-mall from
client re. CV fior T. Morse
TLawyer: 2 0.70 Hes X 295.00
Office conference with J.
phillips re. Morse report and
his recellections

Lawyer: 2 1.10 Hrs X 285.00
Review and reply to e-mali fxom
glient re, preparations for
gettlement conference;
Telephone confarence with B.
Rathke re. meeting; E-mall J.
Phillips re. M, Young; Prepare
for meeting with E. Rathke
Lawyer: 2 2.50 Hrs X 285.00
Meeting with B, Rathke re. his
recollections of irrigation of
the property

53,00

177.00

147.50

177.00

236,00

59.00

285.00

59.00

295.00

472.00

59.00

206.50

324,50

737,50

25825

25825

25825

25825

25825

25825

25825

25828

25825

25825

25825

25914

25914

25914
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Mov/ 1/2007 To Max/ 372012
Received From/Paid To gl 1 A | oo Trast Activity ~emmmmTemoT |
Explanation i Faas Invi BAcc picbs palance

220103 Freparation of first draft of 914.50 #5914
affidavits of B. Rathke, B,
smith and J. phillips; E-mail
B. Smith and o, Phillips re.
same; Review e-mail from J.
phillips ve, same and forward

to client
Nov/ /2010 Lawyer: 2 0.20 Ars X 295.00
229111 Review and reply to e-mail from 59,00 25%14

J. Gasddert
Kov/10/20L0 Lawyer: 2 1.50 Hrs X 295.00
2720121 Review and reply to e-mails 442.50 25914
fram ©. Tuthill re. sattlement
conference; Telephone
conference with D. Prthill re.
same; Review and reply to
e-mall froem client re. BENE}
Review and reply to e-mail
from J. Phillips ze.
affidavit) Telephone
confarence with B. Smith re.
1ls affidayvit; Review e-mail
from client
Nov/11/2010 Tawyer: 2 0.60 Hrs X 295.00
229127 Review and reply to e-malls 177.00 25814
from D. Tuthill re. outline of
powerpoint presentation and
forward to client; Review
e-mails from client re- game;
Review and reply to e-mail
from B. Smith re. his affidavit
Hov/12/2010 lawyer: 2 G.8D Hrs ¥ 295.00
558135 Review and reply te e-mails 236,00 25814
fyom J. Phillips and D.
Tuthill; -Telephone conferenos
with J. Phillips ze.
Finglizing his affidavit
Nev/13/2010 Tawyer: 2 0.40 Frs X 285.00

220140 Prepare for settlement 118,00 25814
conference
Nov/15/2010 ILawyer: 2 2,00 Hrs X 295,00
299150 Cenrt appearance for SRBA 590.00 25914

settlement conference in Twin
Falls; E-mail client re. same

Nov/16/2010 Lawyer: 2 0.30 Hes X 295.00

229161 Review and raply to e-mail from §8.50 25%14

D, Tuthiil re. settlement and
forward to client} Raview and
reply to e-mail from ¢lient
re. spme; B-mail attorneys
Barker and Hobdey signed
coples of phillips and 3mith

affidavits
Nov /1972010 Lawyer: 2 0.20 Trs ¥ 295,00
224100 Review and reply to e-mails 59.00 25914
from T. Morse and client re.
setilemsnt
Hov/29/2010 Lawyer: 2 0.20 Yirs ¥ 295.00
394217 Review e-mail from attocniey 59,00 25814

Barker re. withdrawing
cbjectiona and forward to
client
Wov/30/2010 Lawyer: 5 1,00 Hrs X 295.00
205228 Review and reply to e-pall from 245,00 25514
client EREE ] ; ;

s y Review and
reply to e-mall from client Sy
]
beo/ 2/2010 Lawyers 2z 0,50 Hrs X 205.00
230000 Review and reply to e-mails 147.50 25380
from client 8 % :

pec/ 3/2010 Lawyer: WL 0y Hrs X 295.00
230011  Review e-mall from V. Kelly: 177.00 25980
IDWR, re. ravlsed
racommendation and POU ghape
fire and forwsrd to cilent;
raview and reply bo a-mall
from client re. sams
Dec/10/2010 Lawyer: 2 0.30 Hrs X 295.00
230058 Heview and reply to e-mail from 88,50 25980
client gtatus report;

L
Dea/11/2010  Lawyer: 2 1.00 Hrs X 295,00
230065 Legal raggarch con ning 245,00 25980
attorney fees &R Vi
; :




Mar/12/20%2 Speck & Aanestad, P.C.
- client Ledger
Woy/ 1/2007 To Mar/ 3/2012

Explanation reatt pighs Foss Invf Acc Ropts

aBEs '
Lawyer: 2 1,30 Ers ¥ 295.00

Jan/10/2011
230921 Review SRBA claim files re. 383.50 26083
evidence of forfeiturs pricr
to 1988
Jan/11/2011 lawyer: 2 1,00 Hrs ¥ 295.00
230934 Review IDWR packfiles and claim 295,00 26083

files re. evidence of forfaiture

Feb/ 372011 Lawyar! 2 D.20 Brs ¥ 206.00

231787  Review and reply to e-mail from 55.00 26178
attorney Hobdey re. 5r5

web/17/2011  TLauyer: 2 0,40 Hra X 295.00

531897 Review and reply £o g-mails 118,00 26178

from ¥, Kelly, IDHR, and ..
attorney Hobdey re. quantity ©
and field headgate restriction

Feb/18/201L Lawyer: 2 0,30 Hrs X 255,00

531908 Review and reply ©o g-mails 89.50 26178
from attorney Hobdey re.
settlement
Feb/23/200.1 Lawyer: 2 0.5¢ Hrs X 295.00
931832 Preparation for status 147.50 26178

conference; Telephone
conference status with with SM
Bilyeu et al
Fab/24/2011 Lawyer: 2 (.30 Hrs X 2%5.00
231947 E-mail attornseys Barker and 88.50 26178
Hobdey re. guantity issne;
Review e-mail from IDHR
attorney Spencer re. Samneé;
Review e-mail from attorney
Hobday re. field headgate
Limit; B-mail client xe. same
Feb/26/2011 Lawyer: 2 0.40 Hrg X 296.00
231962 Review e-mail from client re. 118,00 26178
field headgate resbtrictions;
F-mall attorneys Barker,
Hobdey and Spencar re. same:
Review and reply to e-mail
from attorhey Barker re. same
Feb/26/201L Lawyer: 2 1,60 Hrs ¥ 285.00
231972 Review decrees for Hiawatha 295,00 26178
Canal water rights re. field
headgate rTemarks; Telephone
conference with attornays
Barker and Hokdey, TDWR
abtorney Spencer and agent
rlellanl re. same
Mar/ /2011 lawyex: 5 0.70 Hrs X 285.00
232668 Preparation of map showing 206,50 26263
Phillips, Knlght and client
POUs; E-mail same to
attorneys Barker and Hohdey:
Telephone confersnce with
¢lient re. same
Mar/ 772011 [lLawyer: 2 0,70 Hrg ¥ 295.00
232721 Review and reply to g-pail -from 206.50 26263
attorney Barkex re. conveyance
loss remark proposali
Telephones gettlement
conference with attorneva
Spencet, Barker and Hobdey:
Review and reply to e-mails
from client T

May/ 472011 Lawyer: % 1,20 Hrg X 295,00
234286 E-mail attorneys parker and 55, 00 26446
Hobdey re. signing SF5;
E-mail client re, same
Jun/ 1/2011 Lawyer: 5 0,20 Hrs % 295.00
235182 E-mall attorneys Barker and 59,00 26526
Hobdey re. SF5

Recaived From/Paid To byl Jawmmme general --—-- | ' q [ prust Aotivity

Dighs



Mar/12/2012 speck & banestad, P.C. page:
N ) Clisnt Ledger
Nov/ 1/2007 To Mar/ 3/2012

Date Received From/Paid To hogt | == Gangral -~=--= i 4 |=mmmmmm—m prugt Astivity —-—-mmmemT |
Fntry ¥  Explanation Rach Ropty Dishs Fees Invi Acg Rophs Disgbs Balange
Jun/10/72001 Lawyer: 2 0.20 Hrs X 295,00
235214 Review e-mail from client re. 59,00 26626
SRBA status
Jun/21/2011 Tawyer: 2 0.20 frs X 295.00
235289 Review a-mail from IDWR ’ 59,00 26526
attorney Spencer and forward
to client
Jun/22/2011 Lawyel: 2 1,00 Hrs ¥ 285.00
235300 Telephone status conference 205,00 26526

with SM Bilyeu et al; Review
e-mail from attorney Barker
re, proposed conveysnce loss
remark and forward To client;
Telsphone conference with
client re. same
Jun/23/2011 Lawyer: 2 1.00 Hrs X 295,00
235315 Review eicdss flow analyses for 295,00 26516
other properties in valley:
F-mail attorneys Barker and
Hohdey rejecting conveyande
loas remark propesali
Research § e :

Jun/24/2011 Lawyer: 2 0,20 Hrs X 285.00
235327 Review and reply to g-mail from 59,00 26526
attorney Barker re. conveyance
loss remark
Jun/28/2011 Lawyer: 2 0,20 Hrs X 295.00
235346 Review order re. trial ete; 59,00 26526
E-mail client re. same
Jul/ B/2011 Lawyer: 2 0.50 Hrs X 295,00
236159 Telephone conference with 147,50 26634
client re. status of SREBA
supcase; Review file re.
same: E-mail attorneys Barker
& Hobdey finsl settlement

proposal
pug/ §/2011 Lawyer: 2 (.20 Bra ¥ 295.00
237049 Telephone confersnce with 59,00 26733

attorney Hobdey re. settlenent
Rug/11/2011 Lawyer: 2 0.30 Hrs X 285.00

237091 Review and reply to e-mails 88,50 26733
from client re. status of SRBA
subcase
sep/ 3/201l TLawyexr: 2 ©.20 drs X 295.00
238040 E-mail attorneys Barker and } 59.00 26825

Hobdey re. seitlement or trial
oot/ 572011 Lawyer: 2 0.30 Hrs X 285.00
238772 Telephone status conference 88.50 26908
with SM Bilyeu et al
got/13/2011  Lawyer: 2 0.20 Hrs ¥ 245,00
238861 E-mail client re. outcome of . 59,00 26908
status confenence
oot /14/2011  Lawyer: 2 0.50 Hrs ¥ 295,00
233875 'Pelephone conference with 147,50 26908
ciient ;
Review e-nail from client re.
powar regords for sump pump
oot /1772011 Lawyers 2 .50 hrs ¥ 2£85.00
- 233884 Review e-mails from client re. 147,50 24908
powar rocords and pump SpeeE?
E-mail D, Tuthill ze. yolume
calonlations; Review and reply
to e-mails from client re.
annual FHG volome remark
oct/18/2011  Lawyer: 2 0.20 Hrs ¥ 295.00
238894 Review and reply to e-mails 54,00 26908
from D, Tuthill re.
calenlating diversion volums
from power records
oot /1872001 Lawyer: 2 0.20 Hrs X 295.00
238904 Review e-mall from client to D. 55,00 26908
Tuthill with power records
oct/24/2001  Lawyer: 2 0.30 4rs X 295,00
238937 Review and reply to e-mails 88,50 26808
from D. Tuthill and client re.
water right volume gcalculations
oct/28/2011 DLawyer: 3 0,20 Hps X 295.00

538984 Review and reply to e-mail from : 59,00 26908
p, Tuthill
Wov/ 1/720Ll TLawyer: 2 9,50 Hrs X 295.00
539705 Review and reply to e-mails ! 147.50 27014

from D, Tuthill and client rxe.
memo on FHG remark and site

inspection
Nouw/15/2011 Lawysr: 2 0.60 Hra ¥ 295.00
239764 EB-mall D. futhill re. revised 177,80 27014

mema on guantity remark:
T ey o a-mall



Mar/lZ!ZU}Z

.

memnc

Lawyer: 2 1,20 Hrs X 295.00
peview and reply to e-mall from
p. Tuthill with f£inal memo on
quantities remark; E-mail
attorneys Barker and Hohdey
copy of same! Review e-mail
from attornay Hobdey re, same
and forward to D. Tuthill}
Review e-mall frem D. Tuthill
re. same; B-mail attornay
Hobdey re. Same; peview e-mail
from attorney Hobdey re, same
and forward to D. ruthill and
client: Review e-mail from D.
Tuthiil re. same

Lawyar: 2 0.50 Hrs % 295.00
Raview and reply to e-mall from
glient re. conveyance loss
remark; Review and reply to
e-mall from D. Tuthill re.
game; Review e-mall from
client re. sane

Lawyer: 2 0,20 Brs ¥ 29%.00
E-mail attorney Hobdey re@. DO
settlement on remari; Review
g-mail from client ¥e. same
Lawyer: 2 2.70 Hes ¥ 295.00
preparation of fipst draft of

Nov/16/2011
239806

wov/17/2011
239816

Wov/2l/2011
239835

Wov/23/201L
239845

discovery
Lawyer: 2
Finalize,
discovery
Lawyex: 2
Telephone
client re.
Lawyer: 2
Review Ob}
response b
requests;
motion to
of JRS re.
same; Fil
fax; E-ma

NHov/28/2011
239854

pec/ 172011
240613

Jan/ 372012
2414%8

requests to cbjectors
0.40 Hrs X 295,00
sign and serve
raguests
0.20 Hrs X 295.00
confarence with
discovery raguests
1.20 Hrs X 295,00
ectors’ joint
o discovery
preparation of
strike and affidavit
time of sexvice of
e and serve same by
41 D, Tuchill re.

trial
Lewyer: 2 0.90 Hrs ¥ 295.00
Telephone confarence pra-trial
with SM Bilyen et al; Review
docket shest re. coples of
motion to strike and affidavit
filed with court

Lawyer: 2 2,70 Hrs X 298.00
Review and reply to e-mail Ixom
D, Tuthill re. txial; F-mail
K. Lakey re., conveyance loss
remark issue; Review and reply
to e-malls from client re,
trial and testimonyi Telaphore
conference with A. Merritt,
IDWR, re. conveyance loss
spreadsheet; Telephone
conference with IDHR attorney
Spencer re. agent tagtimony}
Legal regearch 3 %

Jan/ 4/2012
241479

Jan/ 572012
241487

: iy Prepare
1igt of exhibits and potential
witnesses; E-mail D, Cropper
re, issues for trial;;
Telephone confersnce with K.
Lakey re. scope of his
adminlstration;

2 {,50 Hrs X 295.00
—mail from G. Hanselman

Jan/ €/2012
241498

Lawyer:
Raview

and forward to client) B-mal
D. Tuthill xe. information and
exhibita for trial -

Lawyer: 2 0.80 Hrs X 285,00
Review and reply to e-mail from
p. Tuthill re. duty of water
caleulaticn; Telephone
conference with D. ruchill re.
same; Annctate 1980 aerial
photo and e-mail to D.

Tuthill; Review e-mail from D.
mithill to A. Merpitt re, other
T araiuzmie in vicinity

Jan/ 7/2002
241506

Hov/ 1/2007 To Maz/ 372012

speck & Aanestad, P.C.
Client Ledger

354.00

147,50

59.00

796,50

118.00

59,00

354,00

265.58

796.50

147.56

236.00

27014

27014

27014

2704

27014

29121

27209

27208

27209

27209

27209



Mar/12/2012 Speck & 2anastad, P.C.
" ST : ciient Ledger
Nov/ 172007 To Mar/ 342012

Date Reveived From/Paid To e |=-=-= Genexral ———-- | J | mmmmmm prust Rotivity
mEntry #  Explanation Rada$ Repts Dighs Feas Invi Ace Repts Dishs
541516 Preparation of first draft of 413,00 27209

witness and sxhiblt listsg
sy cilent (TN
3 Bemall
attornay Spencer re. Clelland
testimony; Telephone
conference with agent S.
clelland and IDWR attorney
Spericer re. trial testimony;
Telephone conference with D.
Tyuthlil re. hig analysis
Jan/10/2012 Lawyer: 2 1.10 Hrs X 295.00
241528 Rewiew and reply to a-mall from 324,50 27209
D, Tuthill va. CVs§ Telephone
conterence with atbornay
mobdey re. offer to withdraw
objection and each pay thelr
fees and Costs? Telgphcone
conference with client re.
same; Telephone conference
with D. Tuthill ze. regults of
his snalvais; Review e-mail
from IDWR with thelr witness
and exhibit list; E-mall
attorneys Barker, Hobdey &
Spencer our witness & exhibit
1ists; Review BWCC witness &
exhipit list; E-mail IDWR and
Bice 1isk to client
Jan/ll/2002 Tawyer: 2 4,20 Hrs ¥ 295.00
241537 Preparation for continned 1230.00 27208
pre—trial conference;
Telephone conference with D.
Tuthill re. current draft of
analysig; Review aamef
g-mall c¢lient re. same}
Telephone confarence with D.
Cropper Leé. conveyance loss
remark; Telephona pre-trial
confarence with SM Bilyeu et
al; Telephone conference with
p. Tuthill re. Barker
documents and his repork;
Telephone conference with
client re. same; Review CHU
1ist of exhibits; Review final
version of Tuthill report;
Telephone conferences with D.
Tathiil e, samei E-mail same
to attorneys Barker, Hobdey and
sSpencer; Telephone conference
with client re. same
Jan/12/2012 Lawyer: 2 1.00 Hrs ¥ 295.00
241544 Review final Futhill analysisg 295,00 27209
of on-field water requiremant;
Telephone confersnce with D.
puthill re. same; Telephone
conference with attorneys re.
agreement on conveyance
remark; Review e-mall from V.
Kelly, IDWR, with 5P5 and
forward te client;

Jan/13/2012 Lawyer: 2 1.80 Hrs ¥ 285.00
241551 Review e-mall £rom client ve, 177.00 27200
gFG; Telephone conference with
elient re. sane} Review order
on motion to strike and g-maill
to client; & ]

Sign SF5 and e-mail to
attorney Hobdey
Jan/1672012 Lawyer: 2 0.20 Hrs ¥ 295.00

941558 E-mail D. Tuthill we. 5¥5 signed 59.00 27208
Jan/11/2012  Lawyer: 2 0.30 Hrs ¥ 295.00
241564 TReview e-mail from V. Kelly, 88.50 27209

IDWR, re. filing SF5 today anct
forpard to client: Review
e-mail from ¢lient re, samnes;
Review e-mail from V. Kally
re. trial wacated and forward

to ciient
Jan/24/2012 Lawyer: 2 0.20 Hrs X 295.00
241598 Review SMER for 37-2111%; 58,00 27209

E-mail client re. same
Teb/28/2012 Lawyer: 2 ¥.20 Hrs E 295.00
542524 Review and reply fo e-mail from 59,00 27290
st o AmmAdldine for



Date
Eutry #

Mard/ 372012
242769

Mar/ B/201%
" 202777

Mar/ 772012

242718

Mars 972012 - 20
‘Review .and revise drafts of

242779
mar/ 972012
262780

Mar/10/2012

242761

Mar/ii/ZOlé
242782

Mq;!lZ{ZHlQijﬁawyaif'iz'lﬂlﬂ.ﬂré;g¢295.00_r

042763

Received From/Paid To
Explanation

Tawyer: £ 0.20 Hrs X 295.00
peview order of partial decree
for 37-21112 and e-mail o
client; Review e-mail from
client re. sane

" Lawyer: 2 .1,:20 Hrs X 285,00

proparation of first draft of
pleadings. to radquest dtiotheys
Faoer - .- PR SRR
Lawyer: 2 1.30 Ers X 295.00
Preparaticn of first draft of
plaadings for attorneys fees
reguest. i

: Lpleadiﬁgsﬁfor.aﬁtbinéys fees
“request’ o oo o
“Lewyer: 2 2.00 Hrs X 295.00

Review and revise drafts of
pleadings for attorneys fees
request

Lawyer: 2 1.00 Hrs X 295.00
Review .and zevise drefrs of
pleadings for attornays feos
yeguest . e oo
Lawyer: 2 1.00 Hrs X 295.00
Finailze pleadings for
attorneys fees rveguest;
E-mall client re, save

‘Finalize pleadings for:
attortieyy fees request; Office

" ongerence. with cliept re. . -
cegigrAngesatieT L

LU W meRES LML B e
¢lient Ledge¥
From Wov/ 1/2007
[ tadatales @enenal -——--|
Ropts Digbs

Faes

Ropis

Trust Activity

pisgbha

59,00

354.00

383,50

354700

500.00

295,00

295.00

335,40

C

TOTALS
PERIOD

FEES
27729.50

_Balance







02/20/2007

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 37-21112

NAME AND ADDRESS: MARATHOW PARTNERS LLC
PO BOX 3118
SUNM VALLEY ID 83353

SOURCE: BIG WOOD RIVER TRIBUTARY : MALAD RIVER
QUANTITY : 1.419 CFS

PRIORITY DATE: 03/24/1883

POINT CF

DIVERSICN: To3N R1SE S20 SWNW Within BLATINE County

PURPOSE AND
PERIOD OF USE:

PURPQSE OF USE PERIOD OF USE QUANTITY
IRRIGATION pa/1s 11/15 1.41% CFS
PLACE OF USE: TRRIGATION in BELAINE County
Tp2N R1BE S02 NENE 2,00 TO2ZN R18E 510 NWKW 34.00
702N R1ISE 510 SWHW 11.00 T02N R18E 8510 SENW 7.00

54 ACRES TOTAL
OTHER PROVISIONS NECESSRERY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decrse ip subjech EO such general provisions necesgary for

the definition of the rights or for the efficient administration of the water
rights as way be ultimately determined by the court at a peint in time no
later than the entry of a final unified decree. Zection 42-14121{6), Ildaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed
Right 37-12818A is a split from former right 37-577.

Thig right is & gplit from former right 37-12818A.

Basin 37 Part 3 Director’s Report - Eecommended rage 1816



EXHIBIT 3



IN THE DISTRICT COURT OF THE FL
STATE OF IDAHO, IN ANDFORT

FTH JUDICIAL DISTRICT OF THE
HE COUNTY OF TWIN FALLS

In Re SRBA ) A. Subecase No. 37-21112
)

Case No. 39576 } STANDARD FORM 1
) OBJECTION
)

e ——

Please fili in the following information:

B. NAME AND ADDRESS OF PERSON OBJECTING:

Tom O'Gara

John E.Stevenson
RBill Molyneux

Pete Van Der Meulen
Grace Eakin

Rocky Sherbine
Gerald Bashaw
Pepin Corso-Harris
/o Concemed Water Users
P.O. Box 1200
Bellevue, ID 83313

Name and Address of Attorney. if any:
Albert P. Barker

Barker, Rosholt & Simpson, TLP
P.O. Box 2139

Boise, ID 83701

Telephone: (208} 336-0700
Attorney for O’ Gara, Stevenson,
Molyneux, Van Der Meulen, Eakin,
Sherbine & Bashaw

Standard Form 1 - Objection
Amepded 10/16/97

Big Wood Canal Company
112 South Apple Street
Shoshone, 1D 83352

Craig Hobdey

Hobdey & Hobdey

P.O.Box 176

Gooding, TD 83330

Telephone: (208) 934-4420

Attorney for Big W ood Canal Company

Page 1

e IR




(o]

10.

CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR'S REPORT:
Name: Marathon Partners LLC
Address: P.0. Box 3118

Gyn Valley, ID 83353

1 object to the following elements as recommended in the Director’s Report. {(Please
check the appropriate boxes):

| Name and Address

Shonld be:
O Source
Should be:
%] (uantity

Should be: Dijversion rate excessive for POU

[ Priority Date
Should be:

| Point(s) of Diversion
Should be:

C Instream Flow Beginning and Ending Point
Should be:

d Purpose(s) of Use
Should be:

[l Period of Year
Should be: 4/15 to 10/31

i Piace of Use
Should be:

x] I object because:
'[X] This water right should not exist

t This water right was ot recommended, but should be
recommended with the elements described above.

tapdard Form 1 - Objection
Amended 10/16/97 Page 2



REASONS SUPPORTING OBJECTION(S)

E,

-1IS€ O abandoned.

Right has been forfeited for non

[
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Tom O'Gara

John F.Stevenson
Biil Molyneux

Pete Van Der Meulen
Grace Eakin

Rocky Sherbine
(erald Bashaw

Pepin Corso-Haigis
P bs //

By: 7
Albert P. Barker, Atlorney

Big Wood Canal Company

By. L& T
Craig Hobdey, ALoF fey

F. : VERIFICATION
Ttate of IDAHO )
) ss.
County of Ada )
Albert P, Barker - ,

(6), or that I am the attorney for the party/claimant objecting, an
know its contents and helieve that the staterments are true to the be
heen expressly suthorized to sign this objection on behalf of the attorney for Big

Company.

duly sworn, upon oath, deposes

(Signature of person filing objectlon)

@ﬁomey signing in representatlve capecity)

Q%Subw ) To'ed, and sworn to before me om

' Standa:ﬂ*?éfrfn“?l Objection

Notary Publ€ 161 Idaho
Residing at: Boise
My Commission Expires: g“/ ;/ 20/Z2

oz

November 14, 2007

e e

—_—

Amended 10/16/97 Page 4

and s8yS:
That T am the party/claimant filing this objection, as defined by 1.C. §§ 42- 1401A(1) and
& that I have read this obj ection,
st of my knowledge, and I have
Wood Canal



INSTRUCTIONS FOR WMAILING

Vou must mail the objection to the Clerk of the Court, Fax filings will not be accepted.

Vo must also send a copy 0 all the parties listed below in the Certificate of Mailing.

CERTIFICATE OF MAILING

1 certify that on November 15, 2007,1 hand-delivered and mailed the original and coples

of this objection, including all attachments, to the following persons:

1.

Original hand-delivered to:

Clerk of the District Court
Snake River Basin Adjudication
P.O. Box 2707

Twin Falls, ID 83303-2707

One copy mailed to the claimant of the water right at the following address:

Name: Marathon Partpers LLC
Address: P.O. Box 3118
Sun Valley, ID 83353

Copies mailed to:

IDWR Document Depository United States Department of Justice
P.0. Box 83720 Environment & Natural Resources Division
Roise, 11 83720-0098 ‘ 550 West Fort Street, MSC 033
’ Roise, 1D 83724 :
Chief, Natural Resources Division
Office of the Attorney General
State of Idaho
P.O. Box 44445

Boise, ID 83711-4449

Siandard Form 1 — Objection
Amended 10/16/97 Page 5






IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAKO, IN AND FOR THE COUNTY OF TWIN FALLS

n Re SRBA

Case Mo, 39576

\../\..-i\_./‘-.—/\.;./'\-»..«d‘

M_____M

Pleage {111 1n the following information:

A, Subcase 37-21112

STANDARD FORM 2
RESPONSE TO OBIECTION

B. NAME AND ADDRESS OF PERSON RESPONDING

Name:
Address:

Daytime Phone: 208-726-8008

Marathon Partners LILC

P.0O, Box 3118, Ketchum, 1D 83340

Name & Address of Atiorney, if any:
Tames P. Speck

SPECK & AANESTAD

A Professional Corporation

PO Box 987

Wetchum, 1D 33340

C. NAME AND ADDRESS OF PERSON WHO FILED OBJECTIONTO
WHICH YOU ARE RESPONDING

Name: Big Wood Canal
Company
Address: 112 South Apple St

Shoshone, 1 83352

5F.2 - Response 1o Objection
Amended 10/16/97

Tom O Gara, Jolm F. Qzevenson, Bill Molyneux,
Pete Van Der Meulen, Grace Halan, Rocky
Sherbine, Gerald Bashaw, Pepin Corso-Harris

c/o Concerned Water Users
PO Box 1200
Rellevue, 1D 83313

Page 1




B [ am responding 1o the objections to the following elements. (Please cheek the
appropriate box{es))

1. [ Name and Address

2 0 Source

3 §Q Quantity

4. {:i. Priority Date

5 O Point{s) of Diversion

6 ol Instream Flow Description
7 il Parpose(s) of Use

Perjod of Year

o A

Place of Use
10. Recommendation;
ﬁi This water night should not exast.

L This water right was not recommended, but ghould be recommended with the
elements described above.

11.  Respondents’ Position: This water right chould exist. This water richt hag not been

forfeiied through 101 USS or ahandoned 11 whole or in part. In fhe alterpative, the use of
this water right has been resumed. The Obijectors have waived their right 10 agsert the
claims made in th eir Obiections. The (ihiectors are barred from asserting the claims
made in their Ohigctiohs 1e estoppel. ¢ nasi-estoppel, and judicial
estoppel. Resp Objectors its costs and attormeys fees
incwTed in this action, Respondent Teserves ioht to assert other {egal bages Lo

the 11

upport its position as discovery proceeds 1o this matter.

W

SF.7 - Response to Objection
Amended 10/16/97 Page 2




k. ¥ EREF@CATE@N (Wiust be completed)

State of Idaho )

County of Blaine }

Tames P. Speck, peing fivst duly sworn, upon oath, deposes anc says:
That Tam the p arty/clarmant filing this objection, as defined by LC. § 42-1401A(1) and (6),

or that [ am the attorney far the party/claimant objecting and that T have read thig objection, know
its contents and believe {hat the statements are true 10 the best of MY knowledge.

———————————

ey
(Signature of person filing cbisction}

() pdhi—

(Attorney 81 ning in 1€ resentative capacity)

Syubscribed and swori to before me o1 e @Wu/{/’ / 0, g jjéﬁ__

“uzmu“é#
W‘/&w

%f = -] G6tayy Public £ - 1dalio
% = §‘k 5 IResifing at _ gt 7

t ] a0 F 3 - e Y,
% 0 %, UpLiv & F Mj}r/élommlssmn expires /[~ 2520/ 5
*, = e

o
w heLa *
> ry
&ﬁﬁ”“‘mu"“‘% X

L3

-~ &

P‘ .“05‘09&?:%‘,0.:;;»
Y ,
‘0~ OF (O

Hapaggerett®

INSTRUCTIONS FOR MAILING

YVou must mail the response, imeluding all attachments, to the Clerk of the Court. FAX
filings will not be accepted. You st also send a copy to all of the parties listed below in the

Certificate of Malling.

5F._Z - Response to Chjection

Amended 1016797 Page 3



CERTIFICATE OF MAILING

Y certify that on January

. 2008, 1 mailed the original and copies of this TESPONSEE,

(nchuding all aitachments, to the following persons:

1.

b2

Lt

4.

QOriginal {0

Clerk of the Distict Court
Snake River Basin Adjudication
253 Third Avenac North

p. 0. Box 2707 :

Twin Falls, Idaho §3303-2707

One copy 1o the claimant of the water right at the following address.

Name:

Address: P.0. Box 3118,

Warathon Partners e

Keichum, D 83340

One copy to the party who filed the objection at the following address:

Name: Rig Wood Canal
Company
Address: 112 South Apple St.

Shoshone, 11D R3352

Copies 10

Chief, Naiural Resources Division
Office of the Attorney General
State of Tdaho

P. 0. Box 44449

Boise, 1daho £3711-4449

IDWR Document Depositery
PO Box 83720
Roise, ID 83720-0098

Albert P. Barker
Rarlcer, Roshalt & Simpsot, LLP
PO Box 2139, Boise, D 83701

SF .2 - Responst 0 (hjection
Amended 10/16797

Tom O Gara, I ohn F. Stevenson, Bill Molyneux,
Pete Van Der Meulen, Grace Falkin, Rocky
Sherbine, Gerald Bashaw, Pepin Corso-Harris

o/o Concerned Water Users
PO Box 1200
Bellevue, D §331 3

United States Department of Justice
Eyvironment and Mataral Resouree Division
550 West Fort Street, Box 33

Roise, 1daho 83734

Craig D. Hobdey
PO Box 176
(iooding, [D 83330

Scott L. Campbell & Andrew I. Waldera
Moffatt Thomas Rarrett Rock & Fields
PO Box 829, Boj 83701

Your &l signatre of atiomey
mailing on your behalf
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SPECK & AANESTAD

A PROFESSIONAL CORPORATION

ATTORNEYS
JAMES B SPECK
jim@speckandaanestad.com 120 EAST AVENUE (;&%E};?ﬁc-)ﬂgl
DOUGLAS J. AANESTAD POST OFFICE BOX 987 : FACSIMILE
doug@speckandaanestad.com KETCHUM, 1DAHO 83340 (208} 726-0752
April 23, 2008

Mr. Craig D. Hobdey

HOBDEY & HOBDEY
"P.O.Box 176

Gooding TD 83330

Re: Marathon Partners, LLC (SRBA Subcase 37-21112),
John Miley (SRBA Subcase 37-21116), and
Blaine County School District (SRBA Subcase 37-21114)

Dear Craig:

] represent Marathon Partners, LLC, ¢ Marathon””) John Miley and the Blaine County School
District #61, (the “Pyistrict’”) the owners and claimants of the shove-referenced water rights. Thave
enclosed for your reference copies of the recornmendations for each of these water rights filed with
fhe SRBA Court and your Objections to each of the water rights asserting that the “right has been
forfeited for non-use oI abandoned.” Onthe basis of the matters described below, T am asking that
your client, Big Wood Canal Company, withdraw its objections to these water rights.

101993, Marathon (then Marathon Partners, an Idaho general p

2.72 cfs of a portion of Water Right No. 17.577. ‘That portion was claimed in the SRBA as Water

Right No. 37-1281 % for the irrigation of 103 acres of land that had recently been annexed into the

city of Hailey. The District was then In the process of planning new athletic fields associated with
the Wood River High Qchool in Hailey, Idaho and in need of water rights to do so. Marathon agreed
to donate to the District 1.06 cfs of the ahove-described water right. At the same time, Marathon
Partners agreed to sell to Mr. Keith Friedly, the previous Owner of Mr. Miley’s property, 0.026 cfs
of this water right. Since neither the District nor Mr. Friedly could efficiently convey these Big
Wood River water rights to their respective properties, they filed Applications for Permit with the
Idaho Department of Water Resources (“TDWR”) for new groundwater jrrigation rights proposing,
as a part of their respective applications, 10 “exchange’ the Big Wood River water right in return for
the new consumptive eround water diversion by leaving the Big Wood water right in the river to
compensate for depletions caused by the new ground water diversions. 1havé enclosed copies of
Application for Permit No. 37-8819 filed by Keith Friedly and Application for Permit No. 37-8821
filed by the District. Your client, Big Wood Canal Company, filed a protest 1o hoth of these
Applications for Permit (copies of those protest letters are enclosed).

aztne_rs,hip)_waﬁihgg\afg@r_gi._____ o



Mr. Craig Hobdey
April 23, 2008
Page -2

‘The validity of the Marathon Partners’ water right was called into question by the proposal
to use portions of that right in the two mitigation plans. Your client reviewed these applications and
the respective mitigation plans and then, on Octobet 25, 1993, withdrew their protests by letters to
DWR, copies of which are also enclosed. Therefore, your client was a party 10 these two
administrative procmadings1 in which the non-use of the water rights now challenged on these very
grounds in the SRBA was an issue. As you know, there are aumerous decisions by Judge Wood,
Tudge Burdick and Tudge Melanson, as well as one O MOTe special masters addressing the issue of
collateral estoppel in the SRBA. lam confident that doctrine will be applied in each of these
subcases to successfully bar your client from pursuing its objections to these water rights. If youare
not familiar with these decisions, let me know and I will provide you the appropriate citations.

Please call me as 0031 88 possible to discuss these matiers.

Thank you.
Sincerely yours,
SPECK & AANESTAD
A Professional Corporation
JPS:jal
cc:  Bd Dumke (W/ encls.)
Tohn Miley (w/encls.)

Blaine County School District #61 (w/encls.)

I Two other portions of the Marathon Partners water right were sold and used in similar
mitigation plans, but T do not presently represent the claimants for those portions in the SRBA.






RECEIVED

_ APR 2 9 2008
HOBDEY LAW OFFICE, PLLC  $pECK & AANESTAD
125 Fifth Avenue West
Craig D. Hobdey P.0O.Box 176 Facsimile
(208) 934-4429 Gooding, Idaho 83330-0176 (208) 934-4420
April 25,2008

James Speck
Adtorney at Law
PO Box 987
Ketchum ID 83340

Re:  Marathon Partners
Dear Jim:

Thank you for your letter of April 23,2008. 1 reviewed your enclosures and will present the
matter to the Board of Directors at the May 1 meeting. 1am ot familiar with any decision that
would prevent Big Wood Canal Company from continuing its objections to the water rights. In1993
the Company was not aware that the water rights had not been used for many years and therefore a
resumption of the use was not in question. It appears to me the Canal Company simply withdrew

their objection to the proposed transfer based upon a mitigation plan. They did not waive any future
objections based upon the SRBA recommendation.

In any event, if you send me a copy of the decision you believe is on point 1 will be happy
to review it. AsTadvisedI will discuss this with the Roard of Directors at the May 1 meeting.

Have the Concerned Water Usets also objected to these rights?
Sincerely,
(1 ity
Craig D. Hobdey

CDH:dm






SPECK & AANESTAD

A PROFESSIGNAL CORPORATION

JAMES B SPECK ATTORNEYS

1 : TELEPHONE

]1m@speckandaanestad,com . 120 EAST AVENUE (008) 726.4421

DOUGLAS ], AANESTAD pOST OFFICE BOX 987 FACSIMILE

doug@speckandaanestad.com KETCHUM, IDAHC 83340 (208) 726-0752
May 1, 2008

Mr. Craig D. Hobdey
HOBDEY & HOBDEY
P.0.Box 176

Gooding D 83330

Re: Marathon Partners, LLC (SRBA Subcase 37-21112),
John Miley (SRBA Subcase 37-21116), and
Blaine County School District (SRBA Subcase 37-21114)

Dear Craig:

T received your April 25, 2008 letter on these mattors yesterday. Big Wood Canal
Company, by filing the objections became parties to the administrative proceedings which
directly implicated the validity of the Big Wood water rights now at issue in the SRBA.
‘What the company may or may not have known in 1993 re garding the history of use of those
water rights is not very relevant under the case law discussed below. Instead, their
participation in those proceedings effectively waives their right to make the challenges they
have asserted in the SRBA. '

There have been 17 decigions in the SRBA regarding collateral estoppel, six by
Special Masters, five by Judge Wood, two by Judge Burdick, and four by Judge Melanson.
Special Master Haemmerle’s initial report in Facility Volume on August 28, 1996, the first
decision on the subject by a Special Master, was limited to parties in the SRBA who were
also parties to the licenses involved:

Having determined fhat 1.C. § 42-220 binds fhe state to licensed rights,
those same licenses are also binding on the license holder. If a party 18
aggrieved by any aspect of a license, that party’s remedy is to seek an
administrative Teview and then, if necessary, 4 judicial review of the license.
1.C. § 42-1701(A); Hardy v. Higginson, 123 Tdaho 485, 849 P.2d 946 (1997).
If the license is not appealed when issued, any attempt to appeal the license in
a subsequentjudicial proceeding, like the SRBA, would constitute 2 collateral
attack on the license. See, e.g., Mosman V. Mathison, 90 Idaho 70, 408 P.2d

450 (1965); Bone v. City of Lewiston, 1077 1daho 844, 693 P.2d 1046 (1984).



Mr. Craig D. Hobdey
May 1, 2008
Page 2

As to the licenses which contained a facility volume provision when issued, Haemmerle
ruled that the provisions must remain in the licenses. He qualified his ruling, however, by
stating that it “expresses no opinion as to whether parties in the SRBA, not parties to a
license, can challenge a license in fhe SRBA.” Quoting Special Master Haemmerle, Judge
Wood adopted the ruling 1n his Order on Challenge (Consolidated Issues) of “Facility
Volume” Issue and « A dditional Evidence” Issue, Subcase No. 36-2708 etal., December
29,1999, at 16.

Three months later, Judge Wood entered another order concerning collateral attacks
on licenses issued by IDWR, this time ruling that non-parties to the licensing process, as well
as parties, are barred from collaterally attacking a license in the SRBA. The case igvolved
the Nez Perce Tribe’s claims for off-reservation instream flows and a motion filed by the
Tribe pursuant to LR.C.P. 40(d)(2) to disqualify Tudge Wood because he “ig a party” to the
SRBA and he is related to other parties, The Tribe asserted that “the interests of Judge Wood
and his family members are in divect conflict with the Tribe’s off-reservation instream flow
claims.” Response to United Gtates’ Viotion for Status Conference and Order on New
Perce Tribe’s Motion to Get Aside All Decisions, Judgments and Orders on Instream
Flow Claims Entered in Consolidated Subease 03-10022 by Judge R. Barry Wood, and
Motion to Disqualify Judge Wood, Consolidated Subcase No. 03-10022, March 23, 2000,

at 10.

The interests of Judge Wood and his family members consisted of his domestic well,
a license to irrigate part ofa 13 acre parcel around his residence, his brother’s domestic weil
and a right to irrigate part of the 10 acres around his residence, a sister’s domestic well, and
another sister’s domestic well and right to irrigate 62.8 acres. The “objection periods” for
all of the rights had expired, and fhe Tribe had not filed objections to the rights. Two of the
rights had already been decreed. With respect to his own license to irrigate around his
residence, Judge Wood noted:

The fact that this claim is based on [a] previously ficensed claim is also
significant because of the scope of what can be litigated in the SRBA relative
to licensed water rights 1s substantiafly limited. Licensed water rights are
perfected administratively as opposed to judicially or in the SRBA. See L.C.
§ 42-201 et seq. In fact, judicial review of the administrative agency action
relative to licensed water rights does not even fall under the jurisdiction of the
SRBA. Twin Falls Canal Co. V. 1D WR, 127 1daho 688, 688-89, 905 P.2d 89,
89-90 (1995). Additionally, the elements of previously licensed water rights
are not subject to collateral attack in the SRBA proceedings. Seee.g., Bonev..



Mr. Craig D. Hobdey
May 1, 2003
Page 3

City of Lewiston, 107 1daho 844, 847-48, 693 P ad 1046, 1049-50 (1984) .. ..
As such, the only factual issues that can be addressed in the SRBA relative to
the existence of a ticensed water right concern legal causes of action which
may have arisen subsequent to the issuance of the license, such as
abandonment or forfeiture of the right.

Id. at18,fn. 11. In reaching the view that the Tribe’s motion to disqualify was without merit,
TJudge Wood also held:

The license per se, and the right it created, is not subject 1o collateral attack
within the SRBA proceedings. Unlike a federal reserved right, a
constitutionally based claim under state law, or perhaps a claim based upon a
private decree, fhe Tribe cannot attack the elements of an underlying licensed
right in the SRBA at this late date. An objectiontoa licensed right cannot be
a substitute for an appeal of IDWR’s administrative decision concerning the
merits of the right created by the license. If a license is not appealed when
issued, any attempt to appeal the license in a subsequent judicial proceeding,
e.g., the SRBA, would constitute an impermissible collateral attack on the
license. See, e.g., Mosmarn v. Mathison, 90 Idaho 76, 408 P.2d 450 (1963);
Bone v. City of Lewiston, 107 Tdaho 844, 693 P.2d 1046 (1984).

14, at 33. While Judge Wood did not explicitly address the fact that the Tribe was not a party
to the licensing process, he implicitly took the position that nobody can “attack the elements
of an underlying licensed right at this late date.” Subsequent decisions by Special Masters
in the SRBA have also concluded that non-parties 1o 2 licensing process “are barred from
collaterally attacking @ license in SRBA proceedings . - » See, ee., Order Granting
United States Motion for Summary Judgment and Special Master Report, Subcases
Nos. 55-2415 et al., Special Master Dolan, October 3, 2005, at 6.

In this regard, the decisions in the SRBA have effectively merged collateral estoppel
with the waiver of a right to challenge a proposed water right permit that could ultimately
lead to the issuance of a license. In 1997, Judge Hurlbutt entered a decision in a case
involving a challenge by Mr. and Mrs. Adams to the water right recommended in the
Director’s Report for Ruby Springs Water Company, which provided water 10 the Norwood
Sybdivision. The initial right was created administratively in License No. 36-07092A, ssued
to the Norwood Qubdivision on August 16, 1976, following proceedings in which Mr. and
Mrs. Adams had not been parties. The water company was incorporated on November 2,

1977, and 1t was assigned all of the rights under the license. Judge Hurlbutt held:



Mr. Craig D. Hobdey
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The Special Master entered lengthy findings about License 36-07092A
and its several transfers leading up to its issuance to Ruby Springs Water Co.
The Adamses’ objection is misplaced because itis a collateral challenge to the
Director’s decision to issue Ticense No. 36-07092A. The Adamses had the
opportunity to protest the License iransfer at the time of issuance which they
failed to do. They waived any challenge to the issuance of the License. The
SRBA js notacasc authorized to revive lost challenges to licensing decisions.

Order Adopting Special Master’s Report and Recommendation, December 10,1977, at
4.

Similarly, on January 11,2000, Judge Wood addressed a determination in a report by
Special Master Haemmerle that an objection to remark contained in the Director’s Report
constituted an impermissible collateral attack on an administrative agency’s action.
Memorandum Decision apnd Order on Challenge; Order on State of Ydaho’s Motion to
Dismiss Claimant’s Notice of Challenge, Qubcase No. 36-08099. Special Master
Haemmerle had made reference to the same paragraph he used in Facility Volume, which
Judge Wood quoted in full and with which he concurred. Judge Wood then stated:

River Grove’s claim in the SRBA to water right 36-0 8099 is predicated
on the license issued April 3, 1991. The license, in turm, 15 predicated on the
permit issued October 18, 1983. River Grove’s objection to the subordination
remark contained in the Director’s Report is a very belated attempt to seek
judicial review of an administrative agency’s decision (TDWR). River Grove
and/or its predecessors—'m—interest failed to timely request a hearing pursuant
to 1.C. § 42-1701(A), which allows for administrative review of IDWR’s
decisions in accordance with the Idaho Administrative Procedures Act,1.C. 88§
67-5201 to 67-5292 (‘APA’). An opportunity for such a hearing presented
itself when the application for permit was approved (October 18, 1983) and
when the license was issued (April 3, 1991). ...The permitee did not seek
judicial review(of either the permit or the licens e) in accordance withthe APA.
At the time, former LC. § 67-5215 also required exhaustion of administrative
cemedies as a prerequisite to judicial review. [Footnote omitted]. This section
further required a petition for judicial review 10 be filed with the district court
within 30 days after the service of the final agency decision. The license on
which River Grove’s claim is predicated became final after the time for
seeking review expired. Accordingly, this Court does not have jurisdiction to
go back and review IDWR’s decision at this point in time. |



Mr. Craig D. Hobdey
May 1, 2008
Page 5

Ibid. at 16-17.

Finally, on October 6, 2006, Judge Melanson entered an explicit decision withrespect
to the effect of a license on persons other than the parties to the administrative proceeding
and their privies. The case involved the City of Pocatello’s assertion of a “federal reserved
right” as an alternative basis for 38 separate claims it had made based on state law, including
some previously decreed rights and some licensed rights. The City’s theory raised the issue
of whether it was bound by its decrees and licenses. After concluding that “prior decrees are
binding on the parties to the decree and their privies” [citing State v. Hagerman Water Ri ght
Owners, 130 Idaho 736, 741-42, 947 P.2d 409, 414-15 (1997)], Judge Melanson turned to
the licenses:

Licenses are and have been consistently treated in the SRBA the same
as prior decrees for purposes of binding the parties and their privies. In Order
on Challenge (Consolidated [ssues) of ‘Facility Volame® Issue and
¢ Additional Evidence’ Issue, Subcases 36-02708 et al. (Dec. 29, 1999), the
RBA Court affirmed a special master’s ruling that the SRBA was not the
appropriate forum for collaterally attacking licenses previously issued through
administrative proceedings.

The SRBA cannot serve as & second opportunity for IDWR to
recondition a license which it had full opportunity to condition when the
license was originally sssued. Seee.g., Matter of H idden Springs T rout Ranch,
Inc. v, Alred. Having determined that L.C. § 42-220 binds the state to licensed
rights, those same licenses are also binding on the license holder. If a party is
aggrieved by any aspect of a license, that party’s remedy 1s to seek an
administrative review and then, if necessary, a judicial review of the license.
1.C. §§ 42-1701(A) and 67-5270; Hardy v. Higgenson, 123 Tdaho 485, 849
P.2d 946 (1997). 1f the license is not appealed when issued, any attempt to
appeal the license in a subsequent judicial proceeding, like the SRBA, would
constitute a collateral attack on the license. [footnote 5 cited]. See e.g.,
Mosman v. Mathison, 90 Idaho 76, 408 P.2d 450 (1965); Bone v. City of
Lewiston, 107 1daho 844, 693 P.2d 1046 (1984).

Ihid. at 12-13.  Judge Melanson went on to posit that licenses are binding on non-parties:

Like a prior decree, 8 licensed right is not conclusive as to the extent of
the water Tight, since a license does not insulate a claimant from practices
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oceurring after the license was issued such as abandonment or forfeiture.
However, unlike a prior decree, the binding effect of alicense extends beyond
the parties to the administrative proceeding and their privies. [Judge
Melanson’s footnote reads: Publicationnotice is given and any affected person
can initiate a contested case.]. The Idaho legislature also acknowledged the
binding effect of prior licenses and decrees in enacting Idaho Code § 42-1427
which provides a mechanism for defining clements of water rights not
described in prior decrees of licenses. Accordingly, the City [of Pocatello] 1s
also bound by its prior license for water claim 29-07431.

74 at 13. Ineffect, Judge Melanson ruled that collateral estoppel applies to persons or their
predecessors who could have become parties. He concluded by alluding to a decision by
Tudge Burdick in Order Disallowing Uncontested Federal Reserved Water Right
Claims, Subcases 01 -11783, 84 & 85, April' 6,2001. Inthat case, Judge Burdick denied the
United States’ claims for reserved rights in relation to acquired or condemned land where no
federal reservation from the public domain had taken place. He also, however, “raised the
issue of whether the United States was barred from claiming federal reserved rights where
the subject rights had been previously licensed.” Id. fn. 5.

A collateral attack on a water right license or an approved water right transfer is an
attempt by a party to the administrative proceedings O SOMEONE in privity with him to evade
or defeat the force and effect of the final order issuing the hicense or transfer in an unrelated
judicial proceedmg. The concept of privity pertains to the relationship between a party toa
proceeding and a person who was not a party, but whose interest in the proceeding was such
that he would be bound by the license or transfer as if he were a party, €.8., @ successor-10-
interest to a party. The waiver of a right to protest or challenge an administrative decision,
on the ofher hand, could derive from a much broader group of potential players, ie., any
person who believes that a particular sdministrative action might be adverse to his interests.
The early SRBA decisions regarding collateral estoppel, as well as the Supreme Court
decisions relied upon in those decisions, are collateral estoppel decisions. As the SRBA
cases developed, however, reference continued to be made to the earlier collateral estoppel
decisions, but the group of persons to whom the decisions applied was broadened from
parties to the administrative proceedings OF their privies to anyone who might have
challenged the administrative action. These cases effectivelymerged collateral estoppel with
the waiver of a right to protest administrative action by non-parties.

In sum, the SRBA decisions and the Supreme Court decisions upon which they rely
posit the proposition that any party to water right permitting or transfer proceedings, anyb ody
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in privity with a patty, and anyone who could have become a party by protesting a permit or
transfer application or by challenging IDWR’s action in issting a permit, license or transfer
is collaterally estopped from attacking any element of the license or transferred water right
in the SRBA or any other judicial proceeding. In the present cases, this applies to the water
rights used as mitigation for the licensed ground water diversions. Although these cases do
1ot foreciose an attack or challenge to the mitigation water rights based on events occurring
subsequent to the 1ssuance of the licenses, the law of the case in the SRBA, as you know,
effectively tolls the running of the forfeiture statute during the pendency of a claim so that
forfeiture of these mitigation rights cannot be based on any non use after the date of the
licenses for the ground water rights based on the use of the Big Wood River rights for

mitigation.

The Concerned Water Users have also objected to these rights. However, they didnot
file protests and were not otherwise parties to the previous administrative proceedings.
Nonetheless, under Judge Melanson’s interpretation of the doctrine of collateral estoppel in
the SRBA, 1 believe they are foreclosed from bringing these objections and will pursue that
position with them.

Please let me know your client’s position after you discuss this legal authority with
them. Thank you.

Sincerely yours,

SPECK & AANESTAD
A Professional Corporation

By: _
Jameg P. Speck

IPS:jal
cc:  Bd Dumke
John Miley
Blaine County School District #61
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HOBDEY LAW OFFICE, PLLC SPECK & AANESTAD

125 Tifth Avenue West
Craig D. Hobdey P.0O. Box 176 Facsimile
(208) 934-4429 Gooding, Idaho 83330-0176 (208) 934-4420
May 5, 2008

James Speck
Attorney at Law
PO Box 987
Ketchum 1D 83340

Re: Marathon Partners
Dear Jim:

Thank you for your letter of May 1,2008. Lhave reviewed the decisions and still have some
concerns. As you set forth of the bottom of page 5 and the top of page 6 of your letter, “a license
does not insulate a claimant from practices occuring after the license was issued, such as
abandonment o1 forfeiture.” Therefore, we are not attacking the original license but are attacking
things that occurred after the license was issued and prior even to the administrative proceeding in
1993. Tt is our position that a party cannot revive an abandoned water right, after the commencement
of the SRBA, nor they split it and claim that it was not abandoned.

However, giventhe complexity of the pedigree ofthis water right il have to do a little more
research into the matter and consult with my client before I can give a definitive response one way
or the other.

Sinqerely, /
Craig D. Hobdey

CDH:dm






SPECK & AANESTAD

A PROFESSIONAL CORPORATION

JAMES P. SPECK ATTORNEYS
jim@speckandaanestad.com TELEPHONE
120 EAST AVENUE (208)726-4421
](:OUGLAS 13 ;;ANEs;rin P. 0. BOX 987 FACSIMILE
S aanestad.com
oug@speckandaanes KETCHUM, IDAHO 83340 (208)726-0752
March 6, 2009

VIA E-MAIL - agb@idahowaters.com; hobdeyceraig@hotmail.com
ORIGINAL WILL NOT FOLLOW

Mr. Al Barker
Mr. Craig Hobdey

Re:  Marathon Partners, LLC (SRBA Subcase 37-21112), John Miley (SRBA
Subcase 37-21116), and Blaine County School District (SRBA Subcase 37-
21114}

Dear Al and Craig:

T represent the Claimants in the above-referenced subcases. Marathon Partners' Big Wood
River water right is delivered through the Hiawatha Canal to its property situated immediately south
of the Old Cutters' subdivision and north of Quigley Road in the City of Hailey. Al's client, Gerry
Bashaw, currently farms that property pursuant to an agreement with Marathon Partners. Another
of Al's clients, Rocky Sherbine, farmed the property prior to Bashaw. The other two water rights ar¢
portions of the original Marathon Partners' Big Wood River water right thai were, respectively,
donated to the Blaine County School District and sold to the previous owner of J ohn Miley's
property. The District and Miley's predecessor then filed for and obtained permitted and licensed
ground water rights to frrigate their respective properties using the portions of the Big Wood River
water right as mitigation.

The "mitigation" required by the terms and conditions of the District's and Miley's permitted
and licensed ground water rights is to simply leave all or portions of their Big Wood River rights in
the river. For the District, License No. 37-8821 (as modified by Amended Transfer No. 70522)
which irrigates the playing fields and grounds of the Wood River High School, and Permit 37-21177,
which irrigates part of the playing fields at Woodside Elementary School, are mitigated by portions
of37-21114. Miley's License No. 37-8819 is mitigated by all of37-21116. Copies of these licenses,
permit and transfer are attached.

Your objections challenge {he quantity, season of use and existence based on forfeiture of
these three Big Wood River water rights. I am interested in exploring the possibility of an informal
settlement conference to discuss the relief sought by your clients' objections. However, if your
clients' real and only goal is to have the Court declare these water rights forfeited, then settlement



Al Barker and Craig Hobdey
March 6, 2009
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discussions are probably pointless!

Please call me at your earliest convenience on this matter. Thank you.

Sincerely yours,

SPECK & AANESTAD
A Professional Corporation

%

i

James P. Speck

CC: EdDumke
John Miley
JTim Lewis, Blaine County School District
Mike Chatterton, Blaine County School District
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James Speck Wed Mar 7, 2012

E-mail
From: Jim Speck
Date: Sun Mar 22, 09 - 1:05 PM - E-mai
To: 'Albert Barker'
CC: "Mr. Craig D. Hobdey'; 'Ed Dumke'
Subject: RE: RE: RE: Marathon Pariners, LLC / Mitey / Blaine Co. School District
Contact: Al Barker
File: Dumke/Marathon Partners Water Rights - 31/050310
Al

That is correct for Miley BCSD. The Marathon Partners water right is diverted at through the Hiawatha Canal andl
believe is the last right taken out - the place of use is immediately north of Quigley Road in Hailey. | believe | mentioned that
one of your clients - Bashaw - farms it for my client {Ed Dumke, Jr. is the main principal for the partnership).

Jim

————— Original Message——

From: Albert Barker

Sent: Sunday, March 22, 2000 12:57 PM
To: Jim Speck

cc: 'Mr. Craig D. Hobdey'

| understood from your letter that these rights are not diverted and are lefi in the river because they are mitigation for the gw
rights?

————— Original Message-——

Frormn: "Jim Speck” <jim@speckandaanestad.com>

To: "Albert Barker™ <apb@idahowaters.com>

Cc: "Mr. Craig D. Hobdey™ <hobdeycraig@hotmail.com=; wEd Dumke™ <edumke@mac.com=; "ibmiley@yahao.com”
<jbmiley@yahoo.com>; "hroya\@blaineschools.org" <hroyal@biainescnools.org>; "mchatterton@blaineschools.org”
<mchatterton@blaineschools.org>

Sent: 3/22/2009 12:45 PM

Subject: RE: RE: Marathon Partners, LLG / Miley / Blaine Co. School District

Al

What time frame are you referring to far the rights not being
exercised? The Miley and BCSD rights are mitigation for permits issued in
the early to mid-1980's (you should have that information). Marathon
Pariners' water right to my knowledge does not have any period of
non-exercise. s this sufficient to have an informal settlement conference
the week of March 30-April 377

Jim

James P. Speck

SPECK & AANESTAD

A Professional Corporation
120 East Avenue

P.O. Box 987

Ketchum, 1D 83340
208.726.4421

208.726.0752 (fax)
1im@speokandaanestad.com

CONFIDENTIAL COMMUNICATION

This email message and any attachments are intended only for the use of the
addressee named above and may contain information that is privileged and
confidential. If you are not the intended recipient, any dissemination,
distribution, or copying is strictly prohibited. If you recelved ihis email

Page: 1



James Speck Wed Mar 7, 2012

message in error, please immediately notify the sender by replying to this
email message ar by telephone. Thank you.

————— Criginal Message---—-

From: Albert Barker

Sent. Saturday, March 21, 2009 4:55 PM
To: Jim Speck

Cc: Mr. Craig D. Hobdey

Jim-
If the reason that these rights have not been exercised is
because they are in the river for mitigation of new groundwater rights,
it seems to me that we ought to be able to settle this one preity
easily, Without speaking for Craig, I'd like ta be sure this is the
case and would be happy to have an informal conference to discuss.
| am out next week, but could arrange @ time the following week.

Albert P. Barker
Barker Roshott & Simpson LLP
{208} 336-0700

CONFIDENTIALITY NOTICE: This e-mail and its attachments are
confidential and may be priviieged. If you believe this e-mail has been
sent to you in error, please notify the sender immediately and delete
this emall. Do not deliver, distribute or copy this transmission.

————— Original Message-——

From: Jennifer Pinkerton [mailto:jennifer@speckandaanestad.com]
Sent: Friday, March 06, 2009 11:06 AM

To- Alpert Barker; 'Mr. Craig D. Hobdey'

Cc: jbmiley@yahoo.com; adumke@mac.com; Jim Lewis;
mchatterion@blaineschools.org: 'Jim Speck’

Subject: Marathon Partners, LLC / Miley / Blaine Co. School District

Dear Al and Craig:

Attached please find a letter from Jim Speck regarding Marathon

Partners,

LLC (SRBA Subcase 37-24112), John Miley (SRBA Subcase 37-21116), and
Blaine

Couniy School District {SRBA Subcase 37-21114), together with pertinent
enclosures. Piease let me know if you have any trauble with the :
attachments. Thank you.

Best regards,

Jennifer Pinkerton

Asst. to James P. Speck
Jennifer@speokandaanestad.com
208-726-4421

Page: 2 f






James Speck Tue Mar 6, 2012

E-mail
From: Alpert Barker
Date: SatMay 1, 10 - 1:14 PM - E-mail
To: Spencer, Nick
CC: Craig Hobdey; Jim Speck
Subject: Marathon Partners et al.
Contact: Al Barker
File: Dumke/Marathon Partners Water Rights - 31/850310
Nick-

Attached is the 1984 aerial photo and a 1987 aerial
photo of the Marathen property we discussed at the hearings this week.
We attempted to map out the irrigated portion of that property as of
those 2 dates. Consistent with the back files there appears to be no
irfigation in 1987 and very little irrigation in 1984. Also enciosed is
the recommendation of disallowal of the parent right because of
forfeiture for nonuse.

cc Jim Speck/Craig Hobdey

Albert P. Barker

Barker Rosholt & Simpson LLP

(208} 336-0700

CONFIDENTIALITY NOTICE: This e-mail and its attachments are
confidential and may be privileged. If you beligve this e-mail has been

sent to you in error, please notify the sender immediately and dalete
this email. Do not deliver, distribute or copy this transmission.

Attachments: quigley_mouth_pou_irrigation_analyses_198408.pdf; quigiey_mouth_pou_irrigation_analyses_198708.pdf;

37_12818 recommendation.pdf

Page; 1



Total Area of Subject POU:
Total Irrigated Acreage:




Ew;ﬂ Subject POU (mouth of Quigley Canyon)
[ blaine_QQ_sections

Totat Area of Subject POU: 104.0
Total Irrigated Acreage: 0.0
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IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommended Right Report
7/7/2009

WATER RIGHT NO. 37-12818
Status: Parent

Owner Type Name and Address
PACESETTER DEVELOPMENT CcO

Conditions of Approval:

FOKFEITED/ABANDONED: This is included for a claim based on a decree Of license that is
PROPOSED to be disallowed on the basis that the water right no longer exists because
forteiture of the right by nonuse was confirmed and a defens¢ to forfeiture was not confirmed,
or because abandonment of the right was confirmed.

THIS CLAIM IS FOR A PORTION OF 37-0577 ORIGINALLY DECREED TOW.T.
RILEY. CONFORMED ATTORNEY MAILING ADDRESS DMS

TRANSFER 4205 9/5/95: CLAIM WAS SPLIT - A37-12818A PACESETTER
DEVELOPMENT CO. 2.61 CFS. A37-12818B ] PETER AND CLAIRE B FITZPATRICK .11
CFES.

Water Right 37-12818

. --ﬂ“’m«wmv‘rQpm‘chNoActiveReport.aSp?BaSithumber:37&S€que... 7/7/2009






MEMORANDUM

To: Jim Johnson
Pam Skaggs

From: ... Glen Saxton i 4

RE: ATTACHED APPLICATIONS FOR PERMIT AND APPLICATION FOR
TRANSFER

Date: February 6, 1995

The attached four (4) applications for permit and
application for transfer no. 4205 which proposes mitigation to
allow approval of the four applications for permit, have been
subject to intense review between Water Allocation Bureau and
Adjudication Bureau. The review relates to past use of the right
proposed for mitigatien and potential forfeiture of it.

The kottom line ig that we should approve the applications
for permit and application for transfer since the information
presently available does not clearly show that the mitigation
right has been forfeited through non-use.

Please review the applications for approval and give them
some priority since these files have been around for a while and
are regularly checked upon by Jim Speck. Thanks.



EXHIBIT 13
T0

AFFIDAVIT OF JAMES P. SPECK IN
SUPPORT OF ATTORNEYS FEES

-~ ISA SEPARATE, SPIRAL BOUND EXHIBIT



EXHIBIT 14



o HOW1Z/2010/FRT 04T T ROARY. L&KW FIRH RAY No, 208 769 3918 P, 007

Claimants Némes:.
Marathon Partners ZLC

Attomey Name & Address:

James P. Speck, ISB#Z067

Specl & Asnestad . L : Do i

A Professional Corporation ‘ . RS PR
- 120 East Avenue o . T ' 5
P.0. Box 987

Ketchurn, Idaho 83340

(208) 726-4421

FAX: (208) 726-0752

TN THE DISTRICT COURT OF TiIE FIFTH JUDICIAL DISTRICT OF THE
STATE OR IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

nEe SRBA

PHILLIPS

)
- ) AFPIDAVIT OF JAMES W.
Case No. 39576 )
)

' ) Subcase No. 3721112

STATE OF IDAHO )
159
County of Blaine. )

I, JAMES W. PHILLIPS, being over #he age of eighteen years, make this affidavit based
on: personal information.

1. Thave been' o resident of Blaine County, Idaho, since 1969.

2. From 1974 untl 1981, 1 often lived at, and when not staying there frequented on an
almost daily basis, the residence of Howard and Connie Knight lo cated on what now is Lot 5 of the
Marvin Gardens Subdivision, which was fhen located within what was then & 55-acre parcel
:mmediately east of the Marathon Partners land irdgated by the waler right which is the subject of
ihis Subcase. A substantial portion of this parcel is billside. Approximately thirty-five (35) acres

~ bounded on the west by the Marathon Partners propetty, on the sonith by Quigley Road and on the
east by the High Ditch, was and still is irmigated, and fnis portion is generally outlined in black on

 the photograph attached hereto as Fxhibit A, which I understand was taken from Delta Mountain. I
Thave also labeled on this photo graph Quigley Road, fhe Marathon Partvers parcél, the High Ditch,
the home built by Bruce Rathke and sold to Galen Flanseiman, and fhe cabin on the property Martin
nd Lexi Young sold to Buer Smith in 1983.

3. Tn 1978, myself and two {friends entered a contract 10 pm'chésc the 55 acres. In 1981,
1 had a portion of the property released to me and I started tuilding oy present home i the

southeastem portion of the above-deseribed part of the 55 acres. The excavation work for my home

AEFIDAVIT OP JAMES W, PHILLIPS -
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is easilﬂf séen and matiked on Bxhibit .A, so T know fhis photograph was taken in the spring {0 garly

summer of 1981,

o4 1 em au atto_riwy‘\xf]:‘io:, in'1978, had ng Previons experience with farming. Atthat L

" tipe, Martin Young owned and fammed the Marathon Partners land and Martin became my gury for...- «
everything about farming and jrrigation. ] - R I RS

5 From 1978 to date, my patiners and 1, or our SUCCESSOTS in interest, have irrigated the
property each year. From 1978.17:&‘[11'19"88, oy pactners and 1 continued o r2ise grasé/alfatla hay on
the 1and adjacent to the Marathon Partners land, except for my lot which I have farmed myself to
date. After 1988, we had portions of the property deeded to us individually. Today, besides
residencoes, the land is used for hay farming, stock prazing, and orchard and landscape itrigation.
Then, as Now, we would start flood-imigating at fhe end of April or early May cvery year and
contmue untl the first cuting of hay, typically in eatly to mid July. We would then continue
irrigating with a second cutting near the end of August. The imigation. water Tights for our property.
have the same priority date as the water Tight which is the subject of this Svbease. Our water Tights
are delivered to our property through fhe High Ditch. From 1978 through 1982, when I believe
Martin Young moved to Bmmet, Tdaho, Martin imigated fhe Marathon Pariners property Taising
grass alfalfa and following the same patiern of flood irrigation and cutngs that we did for owr

adjacent property. 1 personally shserved and often assisted Martin with the trigation of his land.

After Martin moved off the land, T observed first Cligt Stepmett then Bumr Swith flood imrigate the

Wiarathon property through 198 6.

6. 1 have reviewed the Hailey Trigation Study, dated October 26, 2010, prepared by
Anthony Morse, Mr. Morse’s conclusions aconrately describe Dow Martin Young imigated that
property from 1978 il 1683, Mr. Morse's conclusions for irrigation of the Marathon Partoers

property from 1984 fhrough 1987 are also consistent with how I, as @ reiphbor, observed the

propecty being imigated, Copies of these conclusion pages ere attached as Exhibit B to this

affidaviL.

\14.1
DATED this | T day of November, 2010,

SUBSCRIBED AND SWORN to before me this 192 day of November, 2010.

\\\\\\\uiinuu/,,/x/

W\ SOUR, ' - .
S, ot et n .
s Q\-"‘\\\OT,q A ; - :
I 5,082 Notary Public for Idaho
E e 12 Residing at: Je
e i : ,
Z 23 _."BLJO.,.- & Comm. Expires: /-l R
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Claimants Names: .
Marathon Partners TLC

Attornev Name & Address:
James P. Speck, ISB#2067
Speck & Aanestad

A Professional Corporation
120 East Avenue

P. O. Box 987

Ketchum, Idaho 83340
(208) 726-4421

FAX: (208) 726-0752

N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )
) AFFIDAVIT OF DWIGHT BURR

Case No. 39576 ) SMITH '

)

} Subease No, 37-21112

)
STATE OF IDAHO )

38

County of Blaine )

I, DWIGHT BURR. SMITH, being over the age of eighteen years, make this affidavit based

on personal information.

1. In April, 1983, 1 purchased Lot 1 of Martin Young’s subdivision from Martin and
Alexis Young. A copy ofthe Martin Young Subdivision plat is attached hereto as Exhibit A. The
property was approximately 3.5 acres in size and came with seven inches of Water Right No. 37-
0577 with a March 24, 1883 priority date. This property is immediately north of the Rathke
gubdivision and west and south of the property now owned by Marathon Partners and irrigated by
the water right which is the subject of this Subcase.

2. I moved into a cabin on the property I purchased from the Young’s that same year
and lived there until 1996. The cabin is no longer there as it has since been torn down.

AFFIDAVIT OF DWIGHT BURR SMITH -1



3. During the years that ] lived there, I flood-irrigated both my property and the adjacent
land now owned by Marathon Partners. I never cut hay from either property but, instead, raised
pasture grass on both properties for my horses and horses boarded by Clint Stepneit. During those
years we would irrigate as much of both properties as possible early in the season, sometimes
rotating the water to provide sufficient flow to cover both properties. In all of those years there was
never sufficient water by the end of ihe season to irrigate the entire field so only the western portions
of the Marathon Partners property and my property were irrigated through the end of the season.

4. I have reviewed the portions of the Hailey Irrigation Study, dated October 26, 2010,
by Anthony Morse, which covered the years that 1 irrigated the Marathon Partners property.
Attached as Exhibit B are copies of the conclusions for 1983 through 1987 from that Study. Mr.
Morse’s conclusions accurately describe the irrigation of the Marathon Partners property for 1983
through 1987.

DATED this £§ _day of November, 2010.

[ .

wy{f/"gui g BZ;;;ZMM-L C%Mfﬁ“;
DWIGHT BURR SMITH

W ree
Neflary Public for Idaho

Residing at: EH, Por £ 2/0 ;Z;y', A
of20/17

Comm. Expires:
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CERTIFICATE OF SERVICE

T hereby certify that on the day of Noverber, 2010, I served a true and correct copy
of the foregoing on the following persons in the manner designated below:

Chief, Natural Resources Division O United States Mail, Postage Prepaid
Office of the Attorney General, State of Idaho [, Hand Delivery

P. O. Box 44449 Q Facsimile, with copy by United States
Boise, ID 83711-4449 Mail, Postage Prepaid

The United States Department of Justice 0 Tnited States Mail, Postage Prepaid
Environmental and Natural Resources a Hand Delivery

Division Q Facsimile, with copy by United States
550 West Fort Street Mail, Postage Prepaid

Box 33

Boise, ID 83724

Idaho Department of Water Resources u United States Mail, Postage Prepaid
Document Depository Q Hand Delivery

P.0O. Box 83720 ! Facsimile, with copy by United States
Boise, ID 837200098 Mail, Postage Prepaid

M. Albert P. Barker Q United States Mail, Postage Prepaid
Barker, Rosholt & Simpson, LLP 0 Hand Delivery

P.O. Box 2139 : U Facsimile, with copy by United States
Boise, ID 83701 Mail, Postage Prepaid

Mr. Craig Hobdey 1 United States Mail, Postage Prepaid
Hobdey & Hobdey [ Hand Delivery

P.O.Box 176 | Facsimile, with copy by United States

Gooding, ID 83330

AFFIDAVIT OF DWIGHT BURR SMITH -3

Mail, Postage Prepaid

JAMES P. SPECK
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James Speck NMon Mar 5, 2012

E-mail
From: Albert Barker :
Date: Mon Nov 29, 10 - 5:58 PM - E-mail
To: Jim Speck
CC: Craig Hobdey
Subject: RE: Marathon Pariners Water Rights - 37-21112
Contact: Al Barker
File: Dumke/Marathon Partners Water Rights - 31/850310
Jim-

['ve reviewed the materials your provided and these affidavits; talked with Craig and with my clients. Based con this

new information, we are witling to withdraw our objection. That was good work in pulling together this documentary evidence.

Albert P. Barker

Barker Rosho't & Simpson LLP

(208) 336-0700

CONFIDENTIALITY NOTICE: This e-mail and its attachments are confidential and may be privileged. If you believe this
e-maii has been sent fo you in error, please notify the sender immediately and delete this email. Do not deliver, distribute or
copy this transmission.

----- Original Message—-

From: Jim Speack [mailto:jim@speokandaanestad.com]
Sent: Tuesday, November 16, 2010 11:.00 AM

To: Albert Barker; 'Craig Hobdey'

Cc: 'Ed Dumke'

Subject: Re:Marathon Pariners Whater Rights - 37-21112

Al & Craig,

Here are signed copies of the two affidavits that | gave to Craig yesterday. | added in the color version of Ex. Ato
the Phillips affidavit since the BW version is pretty useless. Al, Ist me know as soon as you can if your clienis and you
concur with Craig that the objections should be withdrawn, Thank you.

Jim

James P. Speck

SPECK & AANESTAD

A Professional Corporation
120 East Avenue

P.0. Box 987

Ketchum, 1D 83340
208.726.4421

208.726.0752 (fax)
jim@speckandaanestad.com

CONFIDENTIAL COMMUNICATION

This email message and any attachments are intended only for the use of the addressee named above and may contain
information that is privileged and confidential. If you are not the intended recipient, any dissemination, distribution, or copying
is strictly prohibited. If you received this email message in error, please immediately notify the sender by replying to this
amail message or by telephone. Thank you.

Page: 1






James Speck Thu Mar 8, 2012

E-mail
From: Kelly, Vicki
Date: Fri Dec 3, 10 - 3:38 PM - E-mail
To: Jim Speck; Craig Hobdey; Albert Barker
cc:
Subject: Marathon Partners 37-21112
Contact: Vicki Kelly
File: Dumke/Marathon Partners Water Rights - 31/950310

<<DOCO02. PDF>>
Good Afternoon

Aftached is a layout and updated recommendation for the Marathon
Partners subcase 37-21112, prepared by Steve Cielland. Please look it
over and see what you think. With the adjustment to the POU, Steve came
up with 53 acres. Any guestions on the recommendation or layout, please
contact Steve via email or telephone (208-287-4913}. lfyou need

anything eise, please let me know. If this is good for everyone, we can

get an SF5 routing. Just let me know. Thanks - Vick Kelly,

Paralegal

Attachments: DOC002.PDF

Page: 1



IDAHO DEPARTMENT OF WATER RESOQURCES RECOMMENDED
WATER RIGHTS ACQUIRED UNDER STAYTE LAW

RIGHT NUHAER: 17-2i112
NANE AND ADDRESS:
MARATHON PARTNERS LLC

PO BOX 3118
RETCHOM ID 83340

BOURCE: éeu.rce H Tributary:
HIG WOoD RIVER MALAD RIVER
QUANTITY: 1.419 CFS
0.00C RFY
PRIORITY DATE! 63/24/1883

POINT OF DIVERSION:

TO3IN R1BE $20 SWilW
within BLAINE County

PURPOSE AND purpose of use rericod of use: Quantity:
PERIODR OF USE:
IRRIGATION 04as15 11/15 1.41% CFS

PLACE OF USHE: IRRIGATION within BLAINE County
»02N R1BE S0% NENE 6:0 ’ WE—S-B‘B—NEE-H
(2N R1SE S10 MN&d 37.0 PODH-REBE—CTO R340
TO2N R1SE S10_SwNW 10.0 P R R s s

POAN-RIGE-SEO--SEA-—-0

53 ACRES TOTAL 54 AOREE-DOTAE

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF TEIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
iater than the entry of a Final unified decree. Section 42-1432(6), Idaho
Code.

EEPLARATORY FATERIRL: MASIS OF CLAIM -~ Decreed

This right is a split from former right 37-12818A.
Right 37-12818A is a split from former right 37-577.

smended Director's Report: 37-21112 1
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James Speck Wed Mar 7, 2012

E-mail
From: Jim Speck
Date: Fri Feb 18, 11 - 12:11 PM - E-mail
To. "icki Kelly'; 'Albert Barker'; 'Craig Hobdey'
CC: Nick Spencer'; 'Ed Dumke'
Subject: RE: RE: Marathon Partners 37-21112
Contact: Mr. Craig D. Hobdey
File: Dumke/Marathon Partners Water Rights - 31/950310
Cralg,

If you are not willing to sign the proposed SF5 please specify the exact changes you reguest.

----- Original Message-——

From: Craig Hobdey

Sent; Friday, February 18, 2011 11:44 AM
To: Jim Speck; Vicki Kelly; Albert Barker
Cc: Nick Spencer

Jim,

| am sure that in my life I've made many mistakes, hut that does
not mean | am obligated to repeat them.

Craig Hobdey

> From: jim@speckandaanestad.com

> Ta: vicki_ kelly@idwr.idaho.gov; apb@idahowaters.com; hobdeycraig@hotmail.com
= CC: nick.spencer@idwr.idaho.gov; edumke@mac.com

> Subject: RE: RE: Marathon Partners 37-21112

> Date: Fri, 18 Feb 2011 11:32:39 -0700

o

> Craig,

pd

> You signed SF5's for the Old Cutters water rights totaling 200 in.

> to irrigate 66 acres of land immediately North of the Marathon Partners
> property. | have a hard fime understanding yeur concern over the 1.3 infA
> for Marathon!

=

>Jim

>

> Original Message-----

> From: Craig Hobdey

> Sent: Friday, February 18, 2011 10:47 AM

= To: Jim Speck; Vicki Kelly; Albert Barker

> Cc: Nick Spencer

>

-

> As stated many times, How can IDWR justify not following 1.C. 42-220, an
> inche per acre.

b

> Craig Hobdey

>

>

>

> > From: jim@speckandaanestad.com

> > To: vicki kelly@idwr.idaho.gov; apb@idahowaters.com;

> hobdeycraig@hotmail.com

> > GG nick.spencer@idwr.idano.gov, edumke@mac.com

Page: 1



James Speck Wed Mar 7, 2012

> > Subject: RE: RE: Marathon Partners 3721112

> > Date: Thu, 17 Feb 2011 17:09:47 -0700

>

> > And what ie that "legal question™?

>

> > Jim

» >

> e QOriginal Message—--—-

> » From: Craig Hobdey

> > Sent: Thursday, February 17, 2011 5:02 PM

> > To: Jim Speck; Vicki Kelly; Albert Barker

> > Cc: Nick Spencer

> >

> >

> > Jim- No facts are being questioned, my is a purely legal question.
> >

> > Craig Hobdey

> >

> >

p

> > > From: jim@speckandaanestad.com

> > > To: vicki kelly@idwr.idaho.gov, apb@idahowaters.com;

> > hobdeycraig@hotmail.com

> = » CC: nick.spencer@idwr.idaho.gov; edumke@mac.com

> > > Subject: RE: RE: Marathon Partners 3721112

> > > Date: Thu, 17 Feb 2011 16:57:46 -0700

-

= > > Craig,

=
>>>ﬂmammmuﬁm$meNQMSMEwonmew@madamﬁmd
> > > py the previous owner of the property less the amounts sold or gifted by
= > my

> » > client to oihers. | helieve those amounts are also reflected in the
>>>Wmmm%wmmWaymwM&Dowmhmemywhmmemmmmﬁa
» » > reduction in this amount?

p e

=> > Jim

x>

> > Original Message—-

> » From: Craig Hobdey

> » > Sent: Thursday, February 17, 2011 4:35 PM

> > To: Vicki Kelly; Jim Speck; Albert Barker

= > > Co: Nick Spencer

==

>

= > > All- | am still waiting for a response from IDWR to my email of January
> > 30,

== > 2011,

> > > (see below)

>

> > > Craig Hobdey

>

p=e i

= >

> » » > Subject: RE: RE: Marathon Partners 37-21112

> » > > Date: Thu, 17 Feb 2011 16:156:28 -0700

= = > > From: Vicki.Kelly@idwr.idaho.gov

>>>>To jim@speckandaanestad.com; apb@idahowaters.com,

> > hobdeycraig@hotmail.com

> > > > CC: Nick.Spencer@idwr.idaho.gov

> >

> » > > Hello gentlemen

>

> > | looked over my notes from our November setllement meeting--! didn't
>>>>nmewmmmonmﬁpwmwaSMMdbMHS%msmnmmmeW%
> > > > talk of Marathon being the last user on the ditch as we were breaking

Page: 2



James Speck Wed Mar 7, 2012

>>>>uplmeMWewmemmwmmmOWMamamﬂDmmemm

> » > > presentation & light discussion that followed. Anyway, our next

> hearing

> >> > is coming up on Wednesday. Has this hit a snag? Thanks - VickKi
==

P Original Message-—-- .

> » > > From: Jim Speck [mailto:jim@speckandaanestad.com]

> » > » Sent: Thursday, February 03, 2011 12:05 PM

> > > > To: Kelly, Vicki; ‘Albert Barker'; 'Craig Hobdey'

> » > > Co: 'Ed Dumke'

> > > > Subject: RE: RE: Marathon Partners 37-21112

p- e

= > > > Craig & Al,

- g

> » = > This is the last user on the Hiawatha Canal so that diversion

> > > >rate

> = » > at the canal headgate is far from excessive. We will not agree to a
> > > > field

> = » > headgate remark for this right.

=5

> > > > Jim

S>>

> > » » —-Qriginal Message——

> > » > From: Craig Hobdey
>>>>Sm¢5mww“Mmmw3Q2m1QAZPM
>>>>TmeHmeMmSmmqNmanmr

>

>
>>>>Doweaﬁaﬁddhmﬂgmemmam?OhemﬂehwvmmsmeDem.
> justify

> > > > 1.34 inches per acre.

==

> > > > Craig Hobdey

>>>>

b=

g

h-3= e

= .

> > > > Subject: FW: Marathon Partners 37-21112

> > %> Date: Thu, 20 Jan 2011 16:25:25 -0700

> » = > From; Vicki.Kelly@idwr.idaho.gov

=>>>To. jim@speokandaanestad.com; hobdeycraig@hotmail.com;

> » > » gpb@idahowaters.com

> >

o

-

> > > > Hello Gentlemen:

> » > > Any word on moving this to SF5 based on the recommendation below?
> > > > Thanks -

> > > > Vicki

P ]

-

> > » > From: Kelly, Vicki

> > > > Sent: Friday, December 03, 2010 3:38 PM
>>>>ﬁxmmSdeCm@HdeTdeBmmf

> » > > Subject: Marathon Pariners 37-21112

e R

> » » > <<DOCA02.PDF>>

> > > » Good Afternoon
>>>>AmdeSabwmamummahmmmwmmMﬁmmeMmmmn
> > > > Partners

> > > » subcase 37-24112, prepared by Steve Cialiand. Please look it over and
> = > > 8ee

> > > >what you think. With the adjustment to the POU, Steve came up with 53
= » > > gcres. Any guestions on the recommendaiion or layout, please contact
> > > > Steve

Page: 3



James Speck Wed Mar 7, 2012 Page: 4

> > > > via email or telephone (208-287-4913). if you need anything else,
> > > > please

> == > |at me know. [f this is goad for everyone, we can get an SF5 routing.
> > > > Just let me know. Thanks - Vicki Keily, Paralegal

b e

- g

=

>

> >

> >

>

>






James Speck Thu Mar 8, 2012

E-mail
From: Jim Speck
Date: Fri Feb 25, 11 - 2:58 PM - E-maii
To: "Nick Spencer’; 'Craig Hobdey'; 'Albert Barker'
cCc: 'steve.cielland@idwr.idaho.gov'; 'edumke@mac.com’
Subject: RE: RE: RE: Marathon Partners - 37-21112
Contact: Al Barker
File: Dumke/Marathon Partners Water Rights - 31/950310

| doubt that more than 1 in/A gets to my client's property most of the time. He continues to flood irrigaie portions of the land
{pivot corners). The Watermaster does not administer diversions out of the Hiawatha Canal to my knowledge. It will likely
cause my client to incur unnecessary additional expenses for the benefit of no one. My client is bound by Idaho water law to
nat apply any more water fo his land than what constitutes "beneficial use” of that water which, depending on the irrigation
methods used, could well be more than 1 in/A.

Jim

----- Original Message--—--

From: Albert Barker

Sent: Friday, February 25, 2011 8:30 AM
To: Jim Speck; Nick Spencer; Craig Hobdey
Cc: steve.clelland@idwr.idaho.gov

Because??

————— Criginal Message-—-

From: Jim Speck [mailto;iim@speckandaanestad.com]
Sent: Friday, February 25, 2011 9:14 AM

To: 'Nick Spencer’; Albert Barker; 'Craig Hobdey'

Cc: steve.clelland@idwr.idaho.gov; edumke@mac.caom
Subject: RE: RE: Marathen Partners - 37-21112

Craig, Al & Nick,

My client will not agree to any field headgate restriction for
this
water right.

Jim

----- Original Message-----

From: Craig Hobdey

Sent: Thursday, February 24, 2011 5:28 PM

To: Nick Spencer; Jim Speck; Albert Barker

Ce: steve.clelland@idwr.idaho.gov; edumke@rmac.com

,m good with that let's have a .02¢fs diversion at the field headgate.

Craig Hobdey

> Subject: RE: Marathon Partners - 37-21112

> Date: Thu, 24 Feb 2011 16:46:00 -0700

> From: Nick.Spencer@idwr.idaho.gov

> To: jim@speckandaanestad.com; apb@idahowaters.com;
hobdeycraig@hotmail.com

> CC: Steve.Clelland@idwr.idaho.gov; edumke@mac.com

p-d

> Gentlemen: | have checked with Steve Clelland to get his thoughts on
> the reasonableness of a diversion rate of 1.34 inches per acre. Steve
> informs me that the distance from the POD into the Hiawatha Cana! down
> to the Marathon Partners headgate is about 4.6 miles. Therefore he

Page: 1



James Speck Thu Mar 8, 2012

does

> not think the diversion rate is unreascnable. | pass this information
> on for your consideration. NBS

>

> el Criginal Message—-

> From; Jim Speck [mailto:jim@speckandaanestad.com]
> Sent: Thursday, February 24, 2011 11:48 AM

> To: 'Al Barker'; 'Craig Hobdey'

> Cc: Clelland, Steve; Spencer, Nick; 'Ed Dumke!'

> Subject: Re: Marathon Partners - 37-21112

p-d

> Al & Craig,

>

> | would like to confirm that you agree with the place of use and

> number of irrigated acres described in the draft amended
recommendation

> prepared by Steve Clelland. Assuming that is the case, Cralg is
carrect

> that the recommended amount is 1.34 inchesfacre at the Hiawatha
> Headgate.

> As of the commencement of the SRBA this land had always been flood
> irrigated. | woutd be very surprised if a soils analysis of this POU

> would

> establish a duty of water of less than this amount for flood

irrigation

>at

> the field headgate much less at the diversion from the river. Do you
> {or

> the Department, Steve & Nick) have any information to the contrary
that

> would justify a quantity for this right less than the current

> recommendation? ! don't think the fact that my client has since

> converted

> the property to sprinkler irrigation should make any difference for
the

> recommendation.

-

> Please reply before Monday's phone conference. Thanks.

=

>

> Jim

>

> James P. Speck

> SPECK & AANESTAD

> A Professional Corperation

> 120 East Avenue

> P.Q. Box 987

> Ketchurn, 1D 83340

> 208.726.4421

> 208.726.0752 {fax)

> jim@speckandaanestad.com

b

-

> CONFIDENTIAL COMMUNICATION

>

> This email message and any attachments are intended only for the use
of

> the

> addressee named above and may contain information that is privileged
and

> confidential. If you are not the intended recipient, any
dissemination,

> distribution, or copying is strictly prohibited. If you received this

> email

> message in error, please immediately notify the sender by replying to
> this

Page: 2






James Speck Wed Mar 7, 2012

E-mail
From: Jim Speck
Date: Tue Mar 1, 14 - 11:10 AM - E-mail
To: 'Al Barker'; 'Craig Hobdey'
CC: 'Spencer, Nick'; 'steve.clelland @idwr.idaho.gov'; ‘adumke@mac.com'
Subject: Re: Marathon Partners - 37-21112
Contact: Al Barker
File: Dumke/Marathon Partners Water Rights - 31/850310
Al & Craig,

You both signed SF5's for the Phillips and Knight water rights without asking for any field headgate remark. The
POW's for those rights and the recommended POU for the Marathon Partners right are shown on the attached, The duties of
water for those rights at the Hiawatha headgate are 2.38 in/A and 1.94 in/A, respectively, whereas the recommendation for
37-21112 1s 1.34 infA.

Jim

James P. Speck

SPECK & AANESTAD

A Professional Corporation
120 East Avenue

P.O. Box 987

Ketchum, 1D 83340
208.726.4421

208.726.0752 (fax)
jim@speckandaanestad.com

CONFIDENTIAL COMMUNICATION

This emaii message and any attachments are intended only for the use of the addressee named above and may contain
information that is privileged and confidential. If you are not the intended recipient, any dissemination, distribution, or copying
is strictly prohibited. If you received this email message in error, please immediately notify the sender by replying to this
email message or by telephone. Thank you.

Attachments: 2009 pou map.pdf

Page: 1
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James Speck Wed Mar 7, 2012

E-mail
From: Jim Speck
Date: Wed Nov 16, 11 - 10:32 AM - E-mail
To: *Al Barker'; 'Craig Hobdey'
CcC: 'Ed Dumke"; 'Dave Tuthill’; 'Spencer, Nick’
Subject: Re: Marathon Pariners/37-21112
Contact: Al Barker
File: Durnke/Marathon Partners Water Rights - 317950310
Al & Cralg,

We asked Dave Tuthill to look at the issue of whether or not a quantity remark of any kind was appropriate for this
water right. Dave then investigated the matter and prepared the attached Memorandum, concluding no such remark is
warranted. Dave is prepared to testify accordingly at trial. The Department's recommendation does not include any such
remark and | trust they will defend that position. in light of all this | ask that you reconsider your request for such a remark.

Thank you.

Jim

James P. Speck

SPECK & AANESTAD

A Professional Corporation
120 East Avenue

P.O. Box 987

Ketchum, 1D 83340
208.726.4421

208.726.0752 (fax)
jim@speckandaanestad.com

CONFIDENTIAL COMMUNICATION

This email message and any attachments are intended only for the use of the addressee named above and may contain
information that is privileged and confidential. If you are not the intended recipient, any dissemination, distribution, or copying
is strictly prohibited. If you received this email message in 8rror, please immediately notify the sender by replying to this
email message or by telephane. Thank you.

Attachments: Quantities of Water Under Water Right 37-21112.pdf

Page: 1



'\daho Water Engineering
s Water Solutions

MEMORANDUM

TO: Mr. James Speck

FROM: David R, Tuthill, Jr., PhD. PE. i B2 TV Gkt %)ﬁ
;

DATE: November 16, 2011

RE: Quantities of Water Under Water Right No. 37-21112

| have been asked to suggest language for a remark to limit the field headgate rate of flow or volume
diverted under water right No. 37-21112. My analysis has resulted in a recommendation that such a
limiting remark would not be appropriate for this water right. :

FIELD EXAMINATION

| conducted a field visit at the place of use of water right No. 37-21112 on November 7, 2011. The
field visit was conducted after the water system had been drained for the off-season, hence | did not
measure flows.. However, the information gathered during the field visit helps to inform the analysis,
as follows.

A o 3724142 @ v

T z

19 Enginnaring
e § dheisess
s

St Pasnmts L
S 31es? HITKE HISRIDUES A
Srup Ve 201D

o M s W T T T AR 58 DEMITIEELD
oL e b L3 nE [ 7 "4 ?P,E :‘;‘L'R‘g;rEc

Figure 1. Recommended Place of Use for Water Right No. 37-21112

MEMORANDUM Page 1 of 12

ldaho Water Enginearing, LLC, 2818 N. El Rancho Pl Boise, 1D 83704, Ph, 208-378-1513, www.idahowaterengineering.com
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Figure 2. Recent Google Earth Image of Place of Use, with Irrigatio

n System Annotation
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As depicted in Figure 2, the 53 acres irrigated under this water right are irrigated by three systems —
a pivot, handlines, and flood irrigation. The pump and motor combination that provides water to the
pivot also provides water to the handlines.

Photo Location 1 is at the point where the 37-2112 water right diverts from the Hiawatha Canal.

Canal along the
north side of the
property

Hiawatha
Canal

Figure 3. Photo at Location 1 looking southwest at the structure that diverts from the Hiawatha
Canal. The observer is property caretaker Galen Hanselman.
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Figure 4: Pheto at Location 1-looking east along the ditch at-the north side-of the-property

g the ditch on the north side of the property

Figure 5. Photo at Location 2 looking west aion
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Figure 6. Photo at Location 2 looking east along the ditch on the north side of the property

The ditch that flows on the notth side of the property is shown in Figures 4, 5 and 6. While | did not
measure the flow in this ditch, | would not be surprised to see more than 2 cubic feet per second
(cfs) flowing in the ditch given its dimensions and configuration. | asked Mr. Hanselman if this ditch
can be used to provide flood irrigation for the northeast and northwest corners while the pump is
operating. He confirmed that this is possible, but indicated that normally the flood irrigation is not
conducted while the pump is running, to reduce the debris flowing info the pumped system.
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Pivot Tower

Figure 7. Photo at Location 2 looking southwest across the flood irrigated portion of the property in
the foreground and the pivot irrigated property in the background.

Note from Figure 7 that one can see the furrow extending south across the area irrigated in this
area. Similar furrows extend from all of the turnouts seen in Figures 4, 5and 6.
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Figure 8. Photo at Location 3 looking southeast toward the center of the pivot

Figure 9. Center pivot tower facing northeast from Location 4.
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Figure 10. System pump and motor, and close-up of pump cover plate at location 4.

ANALYSIS
-Rate of Flow

As an alternative to conducting a flow measurement, | obtained and reviewed the pump curve for the
installed system. The specifications of the pump and asscciated motor are as follows:

Berkeley Pump: Model: B3ZFL; impeller Diameter; 7.25
SIN or Date: 2H0331; B.M.: B70209

The motor is Baldor Reliance, 25 HP, 460V, 30A, 3500 rpm, cat# JPM2516T

The associated Berkeley Pump Gurve is identified as follows:
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Figure 12. Berkeley Pump Curve for installed system.
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Fiow Rate for the Pumped System

The red arrow on Figure 12 points to the design flow for this pump, using the installed 25 HP motor.
Reading down to the ordinate {X) axis, the design flow rate is 535 gpm (1.19 cfs). While the actual
flow pumped depends on a variety of additional factors, it can be assumed for the purposes of this
analysis that the installation of this particutar pump and motor indicate that when the systern was
installed, approximately this flow was pumped. As corroborating information, when | queried Mr.
Hanselman about the flow of the system, he indicated that it is 550 gpm (for combined operation of
the center pivot sprinkler and handlines). This is about 3 percent more than the design flow that |
had computed using the pump curve, well within the band of expected performance for this system
based on the pump curves.

The pump diverts from a sump fed by the ditch on the north side of the property that diverts from the
Hiawatha Canal. Water Right No. 37-21112 pravides for a diversion rate from the Big Wood River,
meaning that the diversion rate also needs to provide for canal loss. Figure 13 depicts the location of
the Hiawatha Canal (adapted from a canal shapefile provided by IDWR). Note that the straight line
distance from the point of diversion to the pump for this water right is about 4 miles. The flow for
Water Right No. 37-21112 is 1.419 cfs. This flow rate would provide only 0.228 cfs {1.419 - 1.19)
for diteh loss, which is only 16 percent of the flow of the water right. Thig'is not an unreasonably
high amount and likely undarestimates the loss in the four mile plus reach.

An alternate way to compute the adequacy of the flow rate is to use the standard guideline of 0.02
ofs/acre at the field headgate. This technique would indicate-a requirement-of 1.06-cfs for the
irrigation of 53 acres. In this case the amount available for ditch loss would be 0.359 cfs (1.419 —
1.06). This would allow for a ditch loss of 25 percent of the water right, which is still reasonable
given the nature of this ditch. Thus, a flow rate of 1.419 is a reasonable rate for the irrigation of these
53 acres.

Efow Rate for the Gravity Flow System

As depicted by the annotated photos above, the pumped system, consisting of the center pivot and
the handlines, irrigates only part of the 53 acres. The northeast and northwest corners are irrfigated
with gravity flow. Normally these portions are not irrigated when the pump is operational in order to
reduce debris. However, the system design provides the ability to irrigate the pumped system and
the gravity flood system concurrently. The required flow rate is nat computed for this event, as there
is sufficient justification for the flow rate of 1.419 cfs without this additional component.
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Diversion of the
Hiawatha Canal from
the Big Wood River

Marathon Partners LLC
Diversion from the

Hiawatha Canal

One Mile

Figure 13. Hiawatha Canal depicted in yellow.
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Volume Diverted

In the early 1970's the ldaho Department of Water Resources initially recommended volumes
diverted for previously decreed surface water irrigation diversions in the Lemhi River Basin
Adjudication. These recommendations resulted in objections by irrigators who argued that the state
should not force efficiencies on existing decreed irrigation rights from surface water. IDWR
eventually revoked the proposed volumetric limnitations on the Lemhi River recommendations and the
rights were decreed without volume limitations. This policy carried forth in the Payette River Basin
Adjudication, conducted in the late 1070’s and early 1280's, and in the SRBA. With rare exception,
volumetric limitations have not been placed on water rights of this type. -

On one hand, some water users have chosen to voluntarily accept volumetric limits on decreed
irrigation water rights such as this one in order to resolve objections. However, in the case of Water
Right No. 37-21112, where the system still irrigates a portion of land under the older gravity flow
system, such a limitation could result in an inadequate water supply, and a water supply that is less
than what historically was available. ' )

For every water right, the water user is limited by statute to use only that amount of water that can
be applied to beneficial use. Thus, the volume to be diverted is limited by statute and a specific
quantified limitation is not required.

Accordingly, | recommend that a specific quantified volumetric limitation is not warranted for Water
Right No. 37-21112.

Recommendation

Based on the facts about this installation described above, it is my opinion that no rate of flow or
volumetric limifations are warranted for Water Right No. 37-21112. ' ' ) '
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MEMORANDUM
TO: Mr. Jamas Speck
FROM: David R, Tuthill, Jr, PhD. PE.  cl—bara B Tt 5
DATE: January 11, 2012
RE: Analysis of Flow Rate and a Water Delivery Remark for

Water Right No. 37-21112

This memorandum addresses two issues relative to Water Right No. 37-21112. First, is 1.419 cubic
feet per second (cfs) a proper rate of flow? Second, should the decree include a remark that reads

A portion of this water right is used for conveyance"? My analysis has resulted in determinations
that 1.419 cfs can be beneficially used to irrigate the property and thus is a proper rate of flow, and
the conveyance remark is not necessary for delivery of the water right.

RATE OF FLOW — EXISTING SYSTEM

FIELD EXAMINATION

| conducted a field visit at the place of use of water right No. 37-21112 on November 7, 2011. The
field visit was conducted after the water system had been drained for the off-season, hence | did not
measure flows. However, the information gathered during the field visit helps to inform the analysis,
as foliows.

For general orientation of the irrigated property, consider Figure 1.
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Figure 1. Recommended Place of Use for Water Right No. 37-21112
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Photo Location 2
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Figure 2. Recent Google Earth Image of Place of Use, with Irrigation Systern Annotation

As depicted in Figure 2, the 53 acres irrigated under this water right are irrigated by three systems —

a pivot, handlines, and flood irrigation. The pump and motor combination that provides water o the
pivot also provides water to the handlines.
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Photo Location 1 is at the point where the 37-2112 water right diverts from the Hiawatha Canal.

Canal along the
north side of the
property

Hiawatha
Canal

Figure 3. Photo at Location 1 looking southwest at the structure that diverts from the Hiawatha
Canal. The observer is property caretaker Galen Hanselman.
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Figure 5. Photo at Location 2 looking west along the ditch on the north side of the property
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Figure 6. Photo at Location 2 looking east along the ditch on the north side of the property

The ditch that flows on the north side of the property is shown in Figures 4, 5 and 8. While | did not
measure the fiow in this ditch, | would not be surprised to see more than 2 cubic fest per second
(cfs) flowing in the ditch given its dimensions and configuration. | asked Mr. Hanselman if this ditch
can be used to provide flood irrigation for the northeast and northwest corners while the pump is
operating. He confirmed that this is possible, but indicated that normally the flood irrigation is not

conducted while the pump is running, to reduce the debris flowing into the pumped system.
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Pivot Tower

Figure 7. Photo at Location 2 looking southwest across the flood irrigated portion of the property in
the foreground and the pivot irrigated property in the background.

Note from Figure 7 that one can see the furrow extending south across the area irrigated in this
area. Similar furrows extend from all of the furnouts seen in Figures 4, 5 and 6..
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Figure 9. Center pivot tower facing northeast from Location 4.
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Figure 10. System pump and motor, and close-up of pump cover plate at location 4,

ANALYSIS FOR THE EXISTING SYSTEM
Rate of Flow

As an alternative to conducting a flow measurement, | obtained and reviewed the pump curve for the
installed system. The specifications of the pump and assaciated motor are as follows:

Berkeley Pump: Model: B3ZFL; impeller Diameter: 7.25
S/N or Date: 2H0331; B.M.: B70209

The motor is Baldor Reliance, 25 HP, 460V, 30A, 3500 rpm, cattt JPM25616T

The associated Berkeley Pump Curve is identified as follows:
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Figure 12. Berkeley Pump Curve for installed sysiem.
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Flow Rate for the Pumped System

The red arrow on Figure 12 points to the design flow for this pump, using the installed 25 HP motor.
Reading down to the ordinate (X) axis, the design flow rate is 535 gpm (1.19 cfs). While the actual
flow pumped depends on a variety of additional factors, it can be assumed for the purposes of this
analysis that the installation of this particular pump and motor indicate that when the system was -
installed, approximately this flow was pumped. As corroborating information, when | queried Mr.
Hanselman about the flow of the system, he indicated that it is 550 gpm {for combined operation of
the center pivot sprinkler and handlines). This is about 3 percent more than the design flow that |
had computed using the pump curve, well within the band of expected perfarmance for this system
based on the pump curves.

The pump diverts from a sump fed by the ditch on the north side of the property that diverts from the
Hiawatha Canal. Water Right No. 37-21112 provides for a diversion rate from the Big Wood River,
meaning that the diversion rate also needs to provide for canal loss. Figure 13 depicts the location of
the Hiawatha Canal (adapted from a canal shapefile provided by IDWR). Note that the straight line
distance from the point of diversion to the pump for this water right is about 4 miles. The flow for
Water Right No. 37-21112is 1.419 cfs. This flow rate would provide only 0.229 cfs (1.419 - 1.19)
for ditch Ioss, which is only 16 percent of the flow of the water right. This is not an unreasonably
high amount and likely underestimates the loss in the four mile plus reach.
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Figure 13. Hiawatha Canal depicted in yellow.
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An alternate way to compute the adequacy of the flow rate is to use the standard guideline of 0.02
cfs/acre at the field headgate. This technique would indicate a requirement of 1.08 cfs for the
irrigation of 53 acres. In this case the amount available for ditch loss would be-0.359 ¢fs (1.419 —
1.06). This would allow for a ditch loss of 25 percent of the water right, which is still reasonable
given the nature of this ditch. Thus, a fiow rate of 1.419 is a reasonable rate for the irrigation of these
53 acres.

Flow Rate for the Gravity Flow System

As depicted by the annotated photos above, the pumped system, consisting of the center pivot and
the handlines, irrigates only part of the 53 acres. The northeast and northwest corners are irrigated
with gravity flow. Normally these portions are not irrigated when the pump is operational in orderto
reduce debris. However, the system design provides the ability to itrigate the pumped system and
the gravity flood system concurrently. The required flow rate is not computed for this event, as there
is sufficient justification for the flow rate of 1.419 cfs without this additional component. .

Recommendation

Based on the facts about this instaflation described above, it is my opinion that no rate of flow
limitations are warranted for Water Right No. 37-21112, based on the existing system.

RATE OF FLOW — HISTORIC SYSTEM

While the present Marathon Partners property irrigation system incorporates a center pivot, the
irrigation system that existed on this property in 1987 was a completely gravity flow system,

The Snake River Basin Adjudication (SRBA) started with three "test basins’, including Basin 36 in
the Hagerman area. This test basin process established that IDWR would recommend, and the
SRBA Court would issue partial decrees for the flows that would be needed by the water user if
there is a return to the historic system, to the extent that the flow (1) is claimed in the SRBA, (2} is
supported by the previously issued decreed water rights, and (3) can be placed to a beneficial use.
A flow of 1.419 cfs has been claimed by Marathon Partners, LLC, and is supported by previously
issued decreed water rights, as evidenced by the recommendation from IDWR. Hence, the
Marathion Pariners property should be eligible for a recommendation of a rate of flow based on the
requirements of a gravity flow system if the stated flow can be applied to a beneficial use. The
computation of flow rate required under the original gravity flow system is detailed in a companion
memorandum entitled: Gomputation of Flow Requirement for Water Right No. 37-21112 Under a
Totally Gravity Flow System.
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REMARK

A remark that has been considered for Water Right No. 37-21112 is "A portion of this water right is
used for conveyance.” On one hand, this remark can be considered to not significantly limit the
water right, as the portion of the right that is to be used for conveyance is not specified. On the other
hand, the question that must be addressed in determining the need for a remark is whether the
remark is necessary for administration of the right. In this regard, | reflect on more than thirty years
of working with Water Districts and Watermasters for IDWR, starting in 1976, and in making water
right recommendations for the Payette River Basin Adjudication and for the Snake River Basin
Adjudication. 1DVVR has not added the remark in question as a standard remark for water rights that
include conveyance losses. There are thousands of water rights that include water for conveyance
loss that have been recommended by IDWR for consideration by the courts. As a result of these
recommendations, thousands of water rights that include conveyance loss do not contain this remark
and have already decreed in the Payette River Basin Adjudication, and have received partial
decrees in the Snake River Basin Adjudication.

It is my professional opinion that the remark "A portion of this water right is used for conveyance” is
not necessary for administration of Water Right No. 37-21112.
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MEMORANDUM
TO: Mr. James Speck _
FROM: David R, Tuthill Jr., PhD., PE. e B2 TGt
DATE: January 11, 2012
RE: Computation of Flow Requirement for Water Right No. 37-21112 Under a

Totally Gravity Flow System

This memorandum provides a computation of the flow requirement for Water Right No. 37-21112
under a totally gravity system. ltis a companion memorandum to one entitled “Analysis of Flow
Rate and a Water Delivery Remark for Water Right No. 37-21112°

RATE OF FLOW — HISTORIC SYSTEM

While the present Marathon Partners property irrigation system incorporates a center pivot, the
irrigation systern that existed on this property in 1987 was a completely gravity flow system, as
depicted in Figure 1.

Figure 1. Marathon Partners Property Circa 1980
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In October, 1991, the Idaho Department of Water Resources {(IDWR) commissioned Hubble
Engineering, Inc. and Associated Earth Sciences, Inc., to develop two reports {referred to as the
“Hubble Reports”). One was entitled “Guidelines for the Evaluation of irrigation Diversion Rates",
and the other was entitled “Evaluation Workbook for lrrigation Diversion Rates.” (Hubble Evaluation
Workbook). IDWR staff used these guidelines at various times in the 1990s and a few times since,
but their use has not been widespread in recent years. This is largely because (1) water rights often
have limiting factors and additional considerations other than computed diversion values, and (2)
significant subjective judgment is employed in implementing the information in the documents.

In the present instance we have a situation where IDWR has recommended a flow rate of 1 419
cubic feet per second (cfs) for the irrigation of 53 acres, or about 0.027 cfs per acre. This
recommendation is supported by review of earlier decreed water rights and by the claim. Modern
irrigation systems anticipate that flow rates are limited to 0.02 cfs per acre unless a showing is made
that more water is required. For an existing gravity flow system with a decreed water right, a flow
rate of 0.027 cfs per acte is not perceived to be out of the ordinary and normally would not require
additional analysis to be accepted. Nevertheless, an analysis has been undertaken as shown
below, using principles from the Hubble Reports.

Recommended Design Efficiencies

Figure A-8 of the Hubble Evaluation Workbook anticipates a design efficiency for furrows and
corrugations (the Marathon Partners property had corrugations), with slopes of .5% to 2%, to be
65%, but older systems are much less efficient that this, typically in the range of 30%.

Soil Considerations

As described in Figure 2, the predominant soil for the Marathon Partners property is the Little Wood
soil type, characterized as gravelly loam. This Intake Family 2.0 soil (per Hubble Evaluation
Workbook Figures A-2 and A-3-1) typically is very well drained and has reduced moisture holding
capacity at the lower root levels of alfalfa. The significance of this soil type is that irrigation is
required at higher frequencies than for other less gravelly soil.
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Figure 2. Soil Types in the Vicinity of the Marathon Partners Property

Crop Water Requirements

One data set that has improved greatly since the Hubble Reports were issued is the computation of
crop water requirements, Figure 3 is a snapshot from the ET Idaho website, the University of ldaho
sponsored site that provides extensive data regarding crop water reguirements. For purposes of this
analysis, the crop type is alfalfa hay, which is a typical crop for the Marathon Partners property.
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Figure 3. ET Idaho Information for Alfalfa, at the Hailey Ranger Station weather station.

Note that this table identifies precipitation deficits, defined as the irrigation requirements minus
anticipated precipitation. For irrigation of 53 acres, the requirement at 30% efficiency is as follows:

1.419 cfs * 1.9835 acre-foot/cfs-day /53 acres * 1mm/.00328 ft * .3 (efficiency) = 4.86 mm/day
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Per the ET table, this amount of water is typically needed during a normal June, and is inadequate
during a hot (20% exceedance) summer.

Summary

The intent of this memorandum is not to design an irrigation system but rather to demonstrate that
during the hot times of the year, a flow of 1.419 cfs can be beneficially used by alfalfa in the Hailey
area for the irrigation of 53 acres, given an older gravity flow system. Soil moisture carryover can in
some locations be a primary factor in reducing rate of flow requirements, but in this location the
gravelly loam does not have a high moisture holding capacity.

Based on the irrigation needs of the historic gravity flow irrigation system, the recommendation of
1.419 cfs for water right no. 37-21112 can be supported even without a canal loss component.
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Appendix
Little Wood Soil Type
This sail description was provided at:

https://soiiseries.sc.egov.usda.gov/OSD Docs/L/LITTLE WOOD.html

LITTLE WOOD SERIES

The Little Wood series consists of very deep, well drained =oils that formed in loess, alluvium, and residuum from
mixed sources. Little Wood soils are cn fan terraces, streamn terraces, and dissected alluvial terraces. Slopes are 0 fo
30 percent. Permeability is moderate in the upper part and very rapid below. The average annual precipitation is
about 14 inches and the average annual air temperature is about 43 degrees F.

TAXONOMIC CLASS: Loamy-sksletal, mixed, superactive, frigid Ultic Argixerols
TYPICAL PEDON: Little Wood very gravelly loam, alfalfa. (Colors are for.dry soil unless otherwise noted.)

Ap--0 to 8 inches; grayish brown (10YR 5/2) \rery gravelly loam, very dark grayish brown {10YR 3/2) moist; moderate
fine granular structure; slightly hard, friable, slightly sticky and slightly plastic; many fine and medium roots; many fine
irregutar potes; slightly acid {pH 6.4); clear smooth boundary. (7 to 9 inches thick)

A8 to 14 inches; grayish brown {10YR 5/2) very gravelly loam, very dark grayish brown (10YR 3/2) moist; moderate
fine and medium subangular blocky structure; slightly hard, friable, slightly sticky and sfightly plastic; many fine and
medium roots; many fine tubular pores; slightly acid (pH 6.4}, clear wavy beundary, (2 to & inches thick)

Bt1--14 to 19 inches; brown {10YR 5&/3) very graveily sandy clay loam, dark brown {(10YR 3/3) moist; moderate fine

" and medium subangular blocky structure; slightly hard, friable, sticky and slightly plastic; common fine and medium
roots: many fine tubular pores; few faint clay films on vertical faces of peds and in pores; slightly acid (pH 6.4); clear
wavy boundary. (2 to 7 inchss thick}

Bt2--19 to 30 inches; pale brown (10YR 6/3) very gravelly sandy clay loam, brown (10YR 4/3) moist; moderate
medium subangular blacky structure; slightly hard, friable, sticky and plastic; common fine and meadium roots, many
fine tubular pores; few faint clay films on faces of peds and in pores; neutral (pH 6.6); clear wavy beundary. (8 to 13
inches thick)

C41--30 to 46 inches; pale brown (10YR 6/3) very gravelly loamy coarse sand, brown (10YR 4/3) moist; massive; soft,
very friable, nonsticky and nonplastic; many fine and medium roots: many fine tubular pores; 50 percent pebbles and
10 percent cobbles; neutral (pH 7.0); gradual wavy boundary. (12 to 20 inches thick)

C2--48 to 50 inches: extremely gravelly coarse sand; single grain; loose; few fine roots; neutral (pH 7.0).

TYPE LOCATION: Camas County, ldahe; abcut 3 miles east and 3 miles north of Fairfield; 150 feet west and 450
feet north of the southeast comer of sec. 25, T. 1 N, R. 14 E.

RANGE IN CHARACTERISTICS:

Average annual scii temperature - 42 to 47 degress F.
Average summer soil temperature - 80 to 65 degrees F.
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Mallic epipedon thickness - 10 to 19 inches

Depth to sandy-skeletal layer and base of the argillic - 21 to 34 inches
Reaction - modarately acid to neutral

Base saturation - 50 to 75 percent

A horizon
Value - 3 through 5 dry, 2 or 3 moist
Chroma - 1 through 3 dry or moist

Bt horizon

Hue - 7.5YR or 10YR

Value - 4 through 8 dry, 3 to 5 moist

Chroma - 2 through 6 dry or moist

Texture - GRV-SCL, GRV-CL, CBX-SCL, GRV-L

Clay percentage - average 20 to 35 percent

Coarse fragment content - 35t 55 percent pebbles, 5 to 40 percent cobbles, 35 to 85 percent fotal

C horizon

Texture - GRX-LGOS, GRX-COS$, CBX-LCOS, or CBX-COS

Rock fragment content - 60 to 80 percent

In some pedons tiiis is a Bkg horizon with lime and silica coatings on undersides of rock fragments

Bq horizons are present in some pedons

COMPETING SERIES: These are

the Apmat, Durst, Fergie, Fraval Henhoit, Kalo, Klicker, Klickson, Morningsiar, Muishoe, Sankin, and Satiley series.
Apmat soils have 10tc 18 percent clay in the argillic and occur in a 20 to 35 inch precipitation. Durst, Fraval, Kalo,
Klicker, Mulshoe, and Sapkin scils have a lithic or paralitnic contact at depths of 20 to 40 inches. Fergie soils have
bedrock at 50 to 60 inches. Henhoit and Klicksen are deeper than 34 inches o the hase of the argillic. In addition,
Henhoit has a base saturation of more than 75 in some part of the upper 30 inches. Kilickson soils have an O horizon.
Morningstar soils have O horizens and lack sandy-skeletal material immediately below the argillic horizon. Sattley
soils lack a sandy-skeletal tayer immediately below the argillic above 40 inches and ara dry 120 consecutive days
during summer and fall.

GEOGRAPHIC SETTING: Little Wood soils are on fan terraces, stream terraces, and dissected alluvial terraces.
Siopes range from 0 to 30 parcent. The scil formed in loess, alluvium, and residuum from mixed sources. Elevation
ranges from 4,700 to 8,200 feet. The annual precipitation is 12 to 18 inches, most of which falls as snow and early
spring rain. The average annual air temperature is about 40 to 46 degrees F. The frost-free season is 60 to 110 days.

GEOGRAPHICALLY ASSOCIATED SOILS: These are the Adamson, Balaam Bringmee, Brungel, Carey

Lake Rands, Simongon, and Vodermaier soils. Adamson, Balaam, Bruneel, and Vodermaier soils lack an argillic
horizon. Bringmee, Garey Lake, Rands, and Simonton soils have less than 35 percent coarse fragments in the control
saction. Adamson and Balaam sails occur on stream terraces. Bruneel soils occur on flood plains. Bringmes, Carey

Lake, Rands, Simonton, and Vodermaier soils occur on fan terraces.

DRAINAGE AND PERMEABILITY: Well drained; slow runoff, moderate permeability in the subsoil and very rapid
below this depth.

USE AND VEGETATION: Dry cropland, irrigated cropland, rangeland, and housing sites. Alfalfa hay, pasture, and
smafl grains are the principle crops. Vegetation is bluebunch wheatgrass, ldaho fescue, Sandberg bluegrass,
needlagrasses, mountain big sagebrush, and basin big sagebrush.

DISTRIBUTION AND EXTENT: Litde Waood soils are moderately extensive in south-central Idaho.
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MLRA SOIL SURVEY REGIONAL OFFICE (MO) RESPONSIBLE: Portland, Oregen

SERIES ESTABLISHED: Camas County, idaho, 1977.

REMARKS: Diagnestic horizons and features recognized in this pedon are:

Mollic epipedon - the zone from the surface of the soil to a depth of approximately 14 inches (Ap and A herizons)

Argilfic horizon - the zone frem approximately 14 to 30 inches (Bt1 and Bt2 horizons)

Naticnal Cooperative Soil Survey
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RECEIVED
JAN 20 2012
SPECK & AANESTAD

STATE OF IDAHO
OFFIGE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

January 17, 2012

Clerk of the District Court
Snake River Basin Adjudication
P.O.Box 2720

Twin Falls, ID 83303-2707
Via Facsimile

RE: Standard Form 5 for water right 37-21112 (Marathon Partners LLO)
Dear Clerk:

Attached for filing is a Standard Form 5 (SF5) for water right 37-21112 (claimed by
Marathon Partners 1LLC). Because the recommendation included in the SF5 may be difficult to
read due to several electronic scannings, IDWR is also enclosing a cleaner copy of the
recommendation for the court’s convenience.

The Marathon Partners subcase is set for trial on January 18, 2012. If you would please
alert Special Master Bilyeu that the SF5 has been filed, it would be greatly appreciated. Should
you have any further questions regarding this subcase, please feel free to contact me at 208-287-
4816. Thank you!

Sincerely,

R
]

Ay -
Vicki Kelly,
Paralegal
Enc.
cc: Jim Speck
Craig Hobdey
Al Barker

Natural Resources Division - Water Resources Section

P.O. Box 83720 Boise, Idaho 83720-0098
_—r o et A= AR [ el EAY (OO 207 ATO0



TPANC DEFARTMENT OF WATER RESCURCES RECOMMENDED
WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:
NAME AND ADDRESS:

SCOURCE:

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF UBE:

PLACE OF USE:

37-21112

MARATHON PARTNERS LLC
PO BOX 3118
KETCHUM ID 83340

Source : - Tributary:
BIG WOOD RIVER MALAD RIVER
1.419 CFS

03/24/1883

TO3N R1AE S20 SWHW
Within BLAINE County

purpoze of use Period of use: puantity:
IRRIGATION 04/15 11715 1.419 CFS
IRRIGATION within BLAINE County
TH2 R18E 805 NENE 6.0 PO RBE-SH0 NEME 20
P02 RIBE S10 NWNW 37.0 oo R BE -5 IENH—H—
To2N R18E 810 SWHW 10.4 PRI R BE--SH0—SWI—E~C

53 ACRES TOTAL S 4 AORES—POT AL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINTSTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions mecesgary for

the definition of the rights or for the afficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code .

EXPLANATORY MATERIAL: RASIS OF CLAIM - Decreed

Thig right is a split from former right 37-12818A.
Right 37-12818A is a split from former right 37-577.

A portion of this water right is used for conveyance.

standard Form 5: 37-21112

%’f_
W
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IN THE DIFTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY 98 TWiN ZaLis

‘ Tn Re SRBA ") Bubeass Nea 3721112
: L) -
Case No, 39876 ) |
) ; ) STANDARDFORMS -
; STIPULATED ELEMENTS OF A
) WATERRIGHT

This form Is used to teport the stipulated clements of ons water rght aoquired under state
law and/or one federal reserved water right. Submission of this forns will not sutomatioally
ropult in the issuance of & partial deoree. [The Presiding Yudge ax Special Master will conduot any
heating necessary 1o determine whether the facts, datw, sxpett opinions and Jaw enpport the
{sguanos of a purtial decree for the water right,

|

The parties ngres thas o Snake Hiver Busin Atjudivutbon Courd b uiiailoticn v v N
puﬂmmdmbjmmmw:n dﬂmafnrlhluwmrrmn;mmothebmmd
with sufficiont process, according to the Jaw; and that they have appieared, prosecuted. ond
dofended thelr pesitions with regard to this waser sight dispute.

Fho pactiss sad IDVWR agree wh sipulate that the clemonts of thls wabee right
should bo degeribed per the sttached, The parties und IDWR lswve forther fiidiiaicd St — L
enncurrence by Initinling each of the Mﬂ pages,

CLADUANT/ JUSPONDNT:
J P
Amoy for Marathon Pattoers LLC uif:

[rig{a..
Date

Albert P, Batker

Attorney for Tom OCace, Joha B,

Stevenson, Bill Molymeux, Peto Van Der
flenns Falrin B nniow Shathine.

CGiorsld Bashaw, and Pepin Corso-Harris
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CERTIFICATE OF SERVICE

I certify that on { i&-fﬁvrm,x g 1772012, Tcaused to be served true and correct
copies of this Standard Fofm 5,t0 thé'followmg persons, in the manner indicated and addressed
as follows:

1. Original to:
Clerk of the District Court Overnight Mail
Spnake River Basin Adjudication _;ﬁrRegular Mail
253 Third Avenue North _ﬂHand—Delivered
P.0O. Box 2707 {Facsimile
Twin Falls, ID 83303-2707
2. Copies to:
IDWR Doecument Repository __Overnight Mail
P.O. Box 83720 _ Regular Mail
Boise, TD 83720-0098 +/ Hand-Delivered
__ Facsimile
James P. Speck __Overnight Mail
Speck & Aanestad % Regular Mail
P.O. Box 987 __Hand-Delivered
Ketchum, TD 83340 __Facsimile
Craig D. Hobdey __Overnight Mail
Hobdey & Hobdey ﬁRegular Mail
P.O. Box 176 __Hand-Delivered
Gooding, ID 83330 __Facsimile
Albert P. Barker __Overnight Mail
Barker, Rosholt & Simpson LLP iRegular Mail
P.O.Box 2139 __Hand-Delivered
Boise, ID 83701-2139 __Facsimile

’Z\M - pL

Slgnature of person or attorney malhng the form

STANDARD FORM 5
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~ECEIVED
5 Bl (RICT COURT - SRBA
MR 9 EESTAD Eiith Judicial District
SPECK & AAN

E;
%

MAR - 2 202 /

By

Courty of Twin Falls - State of Idaho

. -

/
Jryy Plek
Doy Cletk

IN THE DISTRICT COURT OF THE FIFTE JUDICIAL DISTRICT GFTH}L

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ORDER OF PARTIAL DECREE

Case No. 39576 Subcase No. 37-21112

(Marathon Partners LLC)

L‘-—/\—/\-f\—/

On January 23, 2012, a Special Master’s Report and Recommendation was filed for the
above-captioned water right. No Challenges were filed to the Special Master ’s Report and

Recommendation and the time for filing Challenges has now expired.

Pursuant to LR.C.P. 53(e)(2) and SRBA Administrative Order 1, Section 13f, this Court

has reviewed the Findings of Fact and Conclusions of Law contained in the Special Master’s
Report and Recommendation and wholly adopts them as its own.

Therefore, IT IS ORDERED that the above-captioned water right be decreed as set forth
in the attached Partial Decree Pursuant (o LR.C.P. 54(b).

DATED Wf/f g I

ff P /4
ERIC J. WILDMAN
Presiding Judge _
Snake River Basin Adjudication

ORDER OF PARTIAL DECREE Pagel -




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
aTATE OF IDAHO, TN AND POR THE COUNTY OF TWIN FARLLS

In Re SRBR PARTIAL DECREE PURSUANT it a1

Cage No. 33576

Water Right 37-21112

1.:.C.P. 54{b) FOR DQSTREGf Gg@?‘i
Fifth Judiicial District

I - SRBA

o County of Twin Falls - Stale of Idaho

NAME AND ADDRESS: MARATEON PARINERS LLC M !@E -

PO BOX 3118
¥ETCHUM, ID 83340

2 2082

By

SOURCE: PTG WOOD RIVER  TRIBUTARY: MALAD RIVER
. % Clark
QUANTITY: 1,415 CFS s 4
‘ o fJf ; uﬁéglerk
PRIORITY DATE: pa/f24/1883 /,
POINT OF DIVERSION: T03N R18E $20 SWNW Within Blaine County

PURPOSE AND

PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
Irrigation p4-15 TC 11-15 1.41% CF3
PLACE OF USE: Irrigation Within Blaine County
TozN RIBE 3095 NENE 6.0
510 NWNW 37.0 SWRW 10.0

53.0 &Acres Total

OTHER PROVISIONS WECESSARY FOR DEFINITICN OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE I3 SUBJECT TG SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION CF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FPINAL UNIFIED DECREE. I.C. SECTION 42-1412 (6) .

RULE 54 (b} CERTIFICATE

With respect to the igsues determined by the above judgment OT order, it is hereby CERTIFIED,
with Rule 54(k), I.R.C.P.. that the court has determined that there is no just reason for delay of the entry of a

final judgment and that the court has and does hereby direct that the above judgment or order ghall be & final

ﬁn—»}

Fric 0. yilshan Vs
L g
presidingJudge of the

judgment. upoIl which execution may issue and an appeal may be taken as provided B;fah dahlf appellate Rules.

snake River Basin adjudication

SERA PARTIAL DECREE FURSUBNT TO I.R.C.P. 54(b}
Water Right 37-21312 File Number: 01525

PRG
Jan-20-2

14
01

in accordance

b3 e



2012 MAR 02 PM 02:00
DISTRICT COURT - SREA
TWIN FALLS CO., IDAHO
FILED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT QF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re BRRBA CERTIFICATE OF MAILING

Case No. 39576

S )

Water Right(s): 37-21112

CERTIFICATE OF MAILING

I certify that a true and correct copy of the PARTIAL DECREE
PURSUANT TO I.R.C.P. 54(b) for WATER RIGHT 37-21112 was mailed
on March 02, 2012, with sufficient first-class postage prepaid
to the following:

DIRECTOR CF IDWR
PO BOX 83720
BOISE, ID 83720-0098

BILL MOLYNEUX

GERATLD BASHAW

GRACE EAKIN

JCHN F STEVENSON

PEPIN CCORSO-HARRIS

PETE VAN DER MEULEN

REOCKY SHERBINE

TOM O GARA :
Represented by:

ALBERT P RARKER

1010 W JEFFERSON, STE 102

PO BOX 2138

BOISE, ID 83701-21368

Phone: 208-336-0700

PAGE 1
CERTIFICATE OF MAILING o 03/02/12
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TIETRICT GBUR

TWIN FALLS G&

FILED
- /

09 SEP 2 é’m 1016

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

- SRBA

In Re SRBA Subcase No. 37-21123

Case No. 39576
STANDARD FORM 5§

STIPULATED ELEMENTS OF A
WATER RIGHT

LN g e

This form is used to report the stipulated elements of one water right acquired under state
law and/or one federal reserved water right. Submission of this form will not automatically
result in the issuance of & partial decree. The Presiding Judge or Special Master will conduct any
hearing necessary to determine whether the facts, data, expert opinions and law support the
issuance of a partial decree for the water right.

The parties agree that the Spake River Basin Adjudication Court has jurisdiction of the
parties and subject maiter to enter a partial decree for this water right; that they have been served
with sufficient process, according to the law; and that they have appeared, prosecuted, and
defended their positions with regard to this water right dispute.

The parties and IDWR agree and stipulate that the elements of this water right
should be described per the attached. The parties and IDWR have further indicated their
concurrence by initialing each of the attached pages.

CLAIMANTS/RESPONDENTS: OBJECTORS:
James W. & Evelyn Phillips Concerned Water Users
Fritz X. Haemmerle, Attomey Date  Albért Barker, Attorney Dat

STANDARD FORM 5 - 37-21123



OBJECTORS: RESPONDENT:

Big Wood Canal Company Barker Living Trust, et al
/)Zﬁ/,é W‘: T1409 O/ﬂ/M TH07

Craig aig D, H,d’bdey, Attomey Date J ame;/ Speck, Azfomey Date
RESPONDENT: RESPONDENT:
Newfoundland Partners Sinclair Oil Corporation

m@.m ‘i)ozd‘( Wm ‘1/02/
Scott Campbell, Atto IDafe  Scott Campbell, Attomey\!
IDWR Concurrence:

LR U )en
Deputy Attorney General, IDWR ~ Date

Date

STANDARD FORM 5 —37-21123



CEFTIFICATE OF MAILING

I certify that on q 53 2009, I mailed the original and copies of this
form, including all attachments, to the following persons by mailing the original and/or copies,
postage prepaid and addressed as follows:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue Notth

P. 0. Box 2707

Twin Falls, [daho 83303-2707

2. Copies to:

BILL MOLYNEUX

GERALD BASHAW

GRACE EAKIN

JOHN F STEVENSON

PEPIN CORSO-HARRIS

PETE VAN DER MEULEN

ROCKY SHERBINE

TOM O GARA
Represented by:

ALBERT P BARKER

1010 W JEFFERSON, STE 102

PO BOX 2139

BOISE, ID 83701-2139

SINCLAIR OIL CORPORATION
Represented by:

ANDREW J WALDERA

101 S CAPITOL BLVD 10TH FLOOR

PO BOX 829

BOISE, ID 83701-0829

BIG WQOD CANAL CO

BIG WOOD CANAL COMPANY
Represented by:

CRAIG D. HOBDEY

125 5TH AVE

PO BOX 176

GOODING, ID 83330

STANDARD FORM 5 — 37-21123



EVELYN PHILLIPS

JAMES & EVELYN PHILLIPS

JAMES W PHILLIPS
Represented by:

HAEMMERLE, FRITZ X.

PO BOX 1800

HAILEY, ID 83333

BARKER LIVING TRUST

CHANEY CREEK RANCH LLC

CHARLES L MATTHIESEN

CHARLES T FOLEY

EAGLE CREEK IRRIGATION CO

ECD INC

ELISE G LUFKIN

GIMLET PROPERTY OWNERS ASSN

GREGORY RANCH LLC

LAKE CREEK MEADOWS HOMEOWNERS

MICHAEL E WILLARD

MICHAEL ENGL

MYER BERLOW

RALPH W & KANDI L GIRTON

RIVER ROCK RANCH LP

RIVERS EDGE ASSOCIATES LLC

ROY R WOODS5

STEVEN D HOLZMAN TRUST

THE GULCH TRUST

THE R DANIEL OLMSTEAD

WILLIAM B GORDON
Represented by:

JAMES P. SPECK

SPECK & AANESTAD

120 EAST AVENUE

PO BOX 987

KETCHUM, ID 83340

NEWFOUNDLAND PARTNERS

SINCLAIR OIL CORPORATION
Represented by:

SCOTT L. CAMPBELL

101 S CAPITOL BLVD 10TH FLOOR

PO BOX 829

BOISE, ID 83701-0829

STANDARD FORM 5 - 37-21123



DIRECTOR OF IDWR
PO BOX 83720

BOISE, ID 83720-0098 % /
(
. al
! 01@ N/

Signature of person or attorney mailing the form

STANDARD FORM 5 — 37-21123



Q'7/23/2009

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:

QUANTITY :

PRIORITY DATE:

POINT OF
DIVERSION:

PURPCSE AND

PERIOD OF USE:

PLACE OF USE:

37-21123

REVELYN PHILLIPS
PO BOX 864
HATLEY ID 83333
JAMES W PHILLIPS
PO BOX 864
HAILEY ID 83333
BIC WOOD RIVER TRIBUTARY: MALAD RIVER
0.300 CFS

The quantity of water under this right for stockwater use shall not exceead
13,000 gallons per day.

03/24/1883

TO3M RIBE 820 SWNW Within BLAINE County

PURPOSE OF USE PERIOD OF USE

QUANTITY qﬂ

STOCKWATER 04/15 16/31 0.02C CQFS (:w’
RECREATTION Gar15— 30433 0 .306-CFE f) W
TRRIGATION 04/15 10/31 0,300 CFS

AESTHETEE PUET-SY UL T 0-3

IRRIGATTION in BLAINE County

TO2N R18E S10 NENW 1.70 TO2N R18E S10

0
80—=5 M

STOCKWATER in BLAINE County

T02N R18E 810 NENW TO2N R18E €10
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6.3 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

EXPLANATORY MATERIAL:

The cuantity of water decreed for this water right for stockwater use 1s
not a determination of histerical beneficial use.

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
iater than the entry of a final unified denree. Section 42-1412 (8), Tdaho
Code.

BASIS OF CLATM - Decreed

PROPERTY IS ALSC KWOWN AS LOT 3, BLK 1, MARVIN GARDENS
SUBDIVISION.

THIS RIGHT IS A SPLIT FROM FORMER RIGHT 37-377CD.
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PISTRIST $OUR
TWIN FALLS C8
FILE®
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 37-21125

Case No. 39576
STANDARD FORM 5

STIPULATED ELEMENTS OF A
WATER RIGHT

L . .

This form is used to report the stipulated elements of one water right acquired under state
law and/or one federal reserved water right. Submission of this form will not automatically
result in the issuance of a partial decree. The Presiding Judge or Special Master will conduct any
hearing necessary to determine whether the facts, data, expert opinions and law support the
issuance of a partial decree for the water right.

The parties agree that the Snake River Basin Adjudication Court has jurisdiction of the
parties and subject matter to enter a partial decree for this water right; that they have been served
with sufficient process, according to the law; and that they have appeared, prosecuted, and
defended their positions with regard to this water right dispute.

The parties and IDWR agree and stipulate that the elements of this water right
should be described per the attached. The parties and IDWR have further indicated their
concarrence by initialing each of the attached pages.

CLAIMANTS/OBJECTORS/ OBJECTORS:
RESPONDENTS: Concerned Water Users

Carol & Howard Knight

Date  Albert Barker, Attorney “ Date

RV N BV e, B

z. emmcrlc, Attoey "

Frit

STANDARD FORM 5 - 37-21125



OBJECTORS: RESPONDENT:

Big Wood Canal Company Barker Living Trust, et al
Ca ) e
, ! | / .
/éf%/ gp07 (LI 7410
Craig D. I—Iolgdey, Attbrney Date J ames/Speck, Aé{omey Date
RESPONDENT: RESPONDENT:
Newfoundland Partners Sinclair Oil Corporation
)g@%‘ 'Q\ -m 1]s2f0% ,WAM ‘1/02/0?
Scott Campbell, Attome&ﬁ IDale  Scott Campbell, Attorney U Date
IDWR Concurrence:
- < l"llaa\
A ———— N———-——————-——
JA,MW 9- 509 = = |
1D Agent Date Deputy Attorney General, IDWR Date

STANDARD FORM 5 - 37-21125



ERTIFICATE OF MAILING

[

I certify that on | [T,}:% . 2009, I mailed the original and copies of this
form, including all attachments, to the following persons by mailing the original and/or copies,
postage prepaid and addressed as follows:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P. Q. Box 2707

Twin Falls, Idaho 83303-2707

2. Copies to:

BILL. MOLYNEUX
GERALD BASHAW
GRACE FAKIN
JOHN F STEVENSGN
PEPIN CORSO-HARRIS
PETE VAN DER MEULEN
ROCKY SHERBINE
TOM O GARA

Represented by:
ALBERT P BARKER
1010 W JEFFERSON, STE 102
PO BOX 2139
BOISE, ID 83701-2139

SINCLAIR OIL CORPORATION
Represented by:

ANDREW ] WALDERA

101 S CAPITOL BLVD 10TH FLOOR

PO BOX 829

BOISE, ID 83701-0829

BIG WOOD CANAL COMPANY
Represented by:

CRAIG D. HOBDEY

125 5TH AVE

PO BOX 176

GOODING, ID 83330

STANDARD FORM 5 - 37-21125



CAROL KNIGHT

HOWARD & CAROL KNIGHT

HOWARD KNIGHT
Represented by:

HAEMMERLE, FRITZ X.

PO BOX 1800

HAILEY, ID 83333

BARKER LIVING TRUST

CHANEY CREEK RANCH LLC

CHARLES L MATTHIESEN

CHARLES T FOLEY

EAGLE CREEK IRRIGATION CO

ECD INC

ELISE G LUFKIN

GIMLET PROPERTY OWNERS ASSN

GREGORY RANCH LLC

LAKE CREEK MEADOWS HOMEOWNERS

MICHAEL E WILLARD

MICHAEL ENGL

MYER BERLOW

RAILPH W & KANDIL GIRTON

RIVER ROCK RANCH LP

RIVERS EDGE ASSOCIATES LLC

ROY R WOODS

STEVEN D HOLZMAN TRUST

THE GULCH TRUST

THE R DANIEL OLMSTEAD

WILLIAM B GORDON
Represented by:

JAMES P. SPECK

SPECK & AANESTAD

120 EAST AVENUE

PO BOX 987

KETCHUM, ID 83340

NEWFOUNDLAND PARTNERS

SINCLAIR OIL CORPORATION
Represented by:

SCOTT L CAMPBELL

101 S CAPITOL BLVD 10TH FLOOR

PO BOX 829

BOISE, ID 83701-0829

STANDARD FORM 5 - 37-21125



DIRECTOR OF IDWR
PO BOX 83720

BOISE, ID 83720-0098
j 3 - igau v

Signature of person or att!)rney mailing the form

STANDARD FORM 5 - 37-21125



07/23/2009
IDAHG DEPARTMENT OF WATER RESQURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW
RIGHT NUMBER: 37-21125
NAME AND ADDRESS: CAROL KNIGHT
PG BOX 774
HATLEY ID 83338
HOWARD ENIGHT
PO BOX 774
HAILEY ID B3338
SOURCE: BIG WOQD RIVER TRIBUTARY: MALAD RIVER
QUANTITY: £.070 CF8
PRIORITY DATE: 03/24/1883
POINT OF
DIVERSION:
TO3N R18E 820 SWNW Within BLAINE County
PURPOSE AND
PERIOD OF USE: .
PURPOSE OF USE PERICD OF USE ANTITY
IRRIGATION 04,15 10/31 0.970 CFs
ATCABATICN 04-15-Fo—1-6—3% G- 07 —CFS SL\C/
04-15-Po—6—3% f—BF—EFRE

PLACE OF USE:

OTHER PROVISIONS

EXPLANATORY MATERIAT:

Ao DL T
AT

IRRIGATION in BLAINE Countwv

7,

T02N RI8SE 510 SENW

H
b
4

GENH

1.8 ACRES TOTAL
NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisicns necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a peint in time no
later than the entry of a final unified decree. Sectlion 42-1412(6}), Idaho
Code.

BASIS OF CLATM -

PROPERTY IS ALSO KNOWN AS LOT 6,
SUBDIVISION.

Decread

BLK 1, MARVIN GARDENS

TRLS RIGHT 18 A SPLIT FROM FORMER RIGHT 37-577CD.



EXHIBIT 26



Pedigree Search (History of Water Right

Number splits)

Adjudication Pedigree for 37-

577

~- Water Right Number / Status /Reason for split

--37-577 /Parent /Other

--37-11924 /See Remarks /Ownership Change
--37-11924A /PARENT /Ownership Change
--37-20759 /PARENT /Ownership Change
--37-20870 /Parent /Ownership Change

--37-21513 /Active /Ownership Change
--37-21514 /Active /Ownership Change
—37-21515 /Active /Ownership Change
--37-21516 /Closed /Ownership Change

--37-21517 /Active /Ownership Change-. .

--37-21518 /Active /Ownership Change
--37-21519 /Active /Ownership Change
==37-21520 /Active /Ownership Change
--37-21521 /Active /QOwnership Change
--37-21522 /Closed /Ownership Change
--37-21523 /Parent /Ownership Change

--37-21670 /Active /Ownership Change
--37-21671 /Active /Ownership Change
--37-21672 /Closed /Ownership Change
--37-21673 /Active /Ownership Change
--37-21674 /Active /Ownership Change
--37-21675 /Active /Ownership Change
-~37-21676 /Active /Ownership Change
--37-21677 /Active /Ownership Change
-~37-21678 /Parent /Ownership Change

--37-21847 /Active /Ownership Change
--37-21848 /Active /Ownership Change
--37-21849 /Active /Ownership Change
--37-21850 /Active /Ownership Change
~-37-21851 /Closed /Ownership Change
--37-21852 /Active /Ownership Change
--37-21853 /Active /Ownership Change

- 4 [Ep— *  w o o o~ — g
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--37-11924B /Active /Ownership Change

—37-21854 /Active /Ownership Change
--37-21855 /Active /Ownership Change
--37-21856 /Closed /Ownership Change
~-37-21857 /Active /Ownership Change
--37-21838 /Active /Ownership Change
--37-21859 /Active /Ownership Change
--37-21860 /Active /Ownership Change
--37-21861 /Closed /Ownership Change
--37-21862 /Active /Ownership Change
--37-21863 /Active /Ownership Change
--37-20871 /Closed /Ownership Change
--37-20760 /Active /Ownership Change
--37-20761 /Active /Ownership Change
--37-20762 /Active /Ownership Change
--37-20763 /Closed /Ownership Change
--37-20764 /Active /Ownership Change =
--37-20765 /Active /Ownership Change

i ‘Ownershi

--37-12869 /Parent /Ownership Change
~~37-21789 /Parent /Ownership Change
-.37-21817 /Closed /Ownership Change
--37-21818 /Closed /Ownership Change
-37-21790 /Active /Ownership Change
~-37-21956 /Active /Other
--37-21981 /Closed /Other

Water Right Pedigree for 37-577
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