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AMENDED SETTLEMENT AGREEMENT TERM SHEET

The City of Hailey, (“City”) by and through its Mayor and Indian Creek Ranch Owner’s
Association, (“Association”) by and through its board president enter into this Amended
Settlement Agreement Term Sheet (“Agreement”), to fully and finally compromise and
settle their pending and disputed water right claims in the SRBA based on the following
terms and conditions reached by the parties at the mediation on October 10, 2011, entered
into effective as of October 13, 2011 (the “October 13, 2011 Agreement”). To allow the
parties’ settlement to be incorporated in a stipulated settlement in a form in which the
Idaho Department of Water Resources (“IDWR”) will be a signatory, without materially
changing the manner in which the parties intend that their water right claims to be decreed
in the SRBA and administered by IDWR, the City and the Association agree to amend and
restate the October 13, 2013 Agreement in its entirety as follows:

1. City agrees to withdraw with prejudice all pending objections to the Association’s
water right numbers 37-296B, 37-296C, 37-19740 and 37-21412 and consents to
partial decrees being entered for each of said water rights as recommended in the
Amended Director’s Report, except the place of use for water right no. 37-296C will
be 77.6 acres in accordance with the Association’s Amended Objection lodged
November 15, 2010. This will result in irrigation rights which total 4.01cfs and
112.6 acres under water right nos. 37-296B and 37-296C. Additionally, the City will
not presently or in the future object to the Association’s use of water as authorized
by existing permit 37-22624 (small ponds) or as described in the Association’s
August 15, 2011 application for permit 37-22659 (stream flows).

2. Association agrees to withdraw with prejudice all of its objections to the City’s
water right numbers 37-296A, 37-717, 37-1216 and 37-7854 and consents to
partial decrees being entered as claimed and amended as described below.

3. Association agrees that it will not object to the City’s amendment of its claim for
water right number 37-717 to claim a diversion rate of 2.48 cfs, which is an increase
of 0.76 cfs over the currently claimed diversion rate of 1.72 cfs, and Association will
not object to the IDWR’s recommendation for the City’s water right no. 37-717,
provided, that the additional 0.76 cfs shall be claimed and recommended for
diversion on a year round basis, but subordinate to the Association’s water right no.
37-19740. The parties’ agreement in this Section 3 shall be effected by IDWR'’s
recommendation that water right 37-717 be split into 37-717A (1.72 cfs non-
irrigation season of use) and 37-717B (0.76 cfs year-round).

4. For purposes of all of the City’s water rights in Indian Creek the City is limited to a
senior right of no more than 131 inches (2.62 cfs) and a total combined diversion
rate under all of its water rights of 3.38 cfs year round. The parties confirm that the
City’s 131 inches (2.62 cfs) is not subordinate to any of the Association’s water
rights or the minimum flows described in the 1983 Agreement. Those portions of
the City’s water rights over and above 131 inches (2.62 cfs) are subordinated during
the periods, in the quantities and under the conditions described herein and as set
forth in the 1983 Agreement.



5. Attached as Exhibit 1 is a summary of the water rights of the parties as agreed to
above.

6. The 1983 Agreement between the City and Indian Creek Ranch Owners Association
attached hereto as Exhibit 2 is ratified and reconfirmed in its entirety, shall remain
in full force and effect and binding upon the parties. To the extent there is any
ambiguity between this Agreement and the 1983 Agreement with respect to the
parties’ intent in the 1983 Agreement, the terms of this Agreement shall control.

7. There will be three telemetry in-stream measuring devices with data loggers to
record and measure instantaneous flows in Indian Creek. In addition to the City’s
existing measuring device (No. 1) at its’ spring diversion, the City agrees to install,
operate and maintain two new measuring devices as required by paragraph 4 of the
1983 Agreement as soon as practicable and no later than thirty (30) days following
the end of the 2012 irrigation season. The second measuring device (No. 2} will be
located in the stream channel below the confluence of the artesian spring channel
and Indian Creek in the NE1/4 SE1/4 of Section 22. The third measuring device
(No. 3) will be located below Indian Creek Road and above the first downstream
irrigation diversion in the NW1/4 NE1/4 of Section 27.

For compliance with paragraph 4 of the 1983 Agreement, measuring device No. 2
shall be utilized to maintain at a minimum the agreed upon flow of 0.75 cfs; and
measuring device No. 3 shall be utilized to maintain at a minimum the agreed upon
flow of 1.50 cfs, except during the irrigation season to the extent that the
Association’s irrigation water rights totalling 4.01 cfs provide sufficient flow to
satisfy these minimums. It is understood and agreed that in meeting these flow
requirements the Association’s actual diversions above measuring device No. 3 will
be deducted. The Association will cooperate with the City in providing diversion
information from its members.

The City’s consultants will cooperate and coordinate with the Association’s
consultants in the design and installation of the measuring devices. If the City fails
to do so, the Association may install the measuring devices and the City agrees to
reimburse the Association for the full cost. All flow measurement data made by
either party shall be equally available, shared with each other and posted on an
electronic site equally accessible to the parties.

N 8. The City also agrees that it will not seek to acquire the Association’s water rights by
N means of eminent domain; provided however, that it is understood and agreed that
/. .. this Section 9l be binding upon the current City council and hopefully will be
. honored in good faith by future City councils who may not be legally bound hereby.

. The Association contemplates filing an Application of Transfer after its’ water rights
have been decreed for the purpose of adding points of diversion and places of use on
lots of certain homeowners that have historically irrigated their lots but are not
included in the place of use of the partial decrees that will be the result of this
Agreement. The City agrees not to protest the transfer application provided it does




not result in an enlargement of the Association’s water right or conflict with the
terms of this Agreement.

10, This Agreement is entered conditional upon approval by the Idaho Department of
Water Resources, the City Council and Association’s Board of Directors. If the
Department does not approve this agreement in full or in part, the parties agree to
meet with the Department to resolve differences. The signatories to this Agreement
agree to recommend approval of this Agreement by their respective Council and
Board and jointly advocate approval to the Department and objector Dana
Hofstetter.

11. The parties agree to work together and cooperate in good faith as may be necessary
from time to time in operating the Indian Creek water delivery systems and in
resolving any problems or misunderstandings that may hereafter arise, it being the
intent to avoid conflicts, maintain neighborly relationships in protecting and
preserve the beneficial use of their water rights.

12. The parties acknowledge and agree that upon approval of this Agreement the
following steps will be forthwith taken to implement the Agreement:

a. The City to amend claim 37-717 to provide for a total of 2.48 cfs;

b. IDWR to prepare SF-5s and recommendations consistent with this
Agreement;

c. Each party will withdraw their pending objections to the others claims as
described above

d. Secure approval of this Agreement as required

S
DATED this3P day of November, 2011.

OF HAILEY:

W

By Mayor —lic dnes L DAY 5

Attest: Mﬁw'\"’l Conve.
Cidy derte

IN DIAN CREEK RANCH OWNERS ASSOCIATION, INC.

%)w,,@,, %/iéd 7

By E Ben Hoff, Pre dém//
/




Exhibit No. 1

Summary of Water Rights
Right Right # Priority Quantity Purpose of Use, Season of Use
Holder
CFS AF
15-Apr 5 6 7 8 9 310ct  1-Nov 12 1 3 1a-Apr
City 37-296A 4/1/1880 2.62 Municipal 2.62*
ICROA 37-296B 4/1/1880 2.72 irrigation 272
ICROA 37-296C 4/1/1880 1.29 Irrigation 1.29
[Stream Flow** 75815
City 37-1216 4/1/1884 0.9 Municipal 0.9***
City 37-717A 8/1/1907 172 Municipal 1724
city 27-7178  ****[  8/1/1907 0.76 Municipal 0.76* 0.76%+*
ICROA 37-19740 6/1/1931 19.6 |irrigation Storage 19.6 AF
ICROA 37-21412 8/22/1972 13.6__|Aesthetic Storage
City 37-7854 7/23/1980 3.38 Power 3.38 3.38

* 2.62+0.76 = combined diversion of 3.38 cfs
we 01983 Agr stream flows blished per paragraph No. 4 are junior to City's diversion of 2.62

cfs per paragraph No. 2
*** 0.9 + 1.76 + 0.76 = combined diversion rate of 3.38 cfs
**#** Subordinated to 37-19740
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PETS AGREIMENT, mafe and entered into this 23 uéﬁ
of Septimbe , 1983, by and between the City of Eaildy,
an instrumentality of the State of Idazho, party of the -
first part, bersinafter called *City™, and the Inalantj"
Creek Ranch Owners Association, 1ncorvomatea under tﬁe ’
laws of the State of &Qah@, party of the second par:
hereinafter called "Cwners”, iz as follows: LA

. -

wrz&ﬁ&s&z

‘1m

. ... WHERERS, City was *ssued st:ata Q Iczho Wate
Eewmlt~ﬂ0~,37 ~7§54 with a_‘xxormty date of July 23%, & K
198% for the purpose of developing. additional watexd o 7
fxrom. the Indian Creek Springs te”augment the‘rlows Qaa.’
as’'to be zble to generate power, with a.total of 5 cﬁi[s
by’ partlally using their exmst‘ag system; and, A

. P

WHEEREAS, Owners represent an association of XB%W *’f;'“,”‘ﬁ»
lot owners andé 20 townhouse sites who have succea&edfta e TS
certain decreed watax r;qhts, an&, S
xk St . - 5 ) q‘ A}{“._." ,: B

, ”“3538} Owﬁe*s have f;leé épplxcatxon far Bé €”§%$'1
NQ. B?N?QQQ\recuast;gq the use-BEf 6Lc/f/s az'watnr”fféhﬂ’if~“
gnc* an Creek at places_subs tantxallv belod the, sgaz
which the "City sedksw&o &avela -apnd . the owners hav
filad Application No37-8035 fhr 3.5, '
water for domes&ic pu*peses, and, -

o ‘! e PO 75 T
N WRE Raks, tha Cmty;protasted A&pllcat¢on Naw.jﬁf
37-7909, and the issuance of szid permit depends u
the agreement of the parties hereto, and Ppnlmcatw
No. 37-8035 has been published but is not issued;

WHEREAS, this issue and other issues need to. b
reso1ved concerning the waters of Indian Creek Sprlﬁgs-_
and Indian Creek and the parties wish to delineate- :
their agreement in writings and,

+

« g I

EXHIBIT 2.



WEEREAS, the City of Hailev intends to construct a
water reservoir and piping facility in the Indien Creek
area. The City has applied for a Conditional Use
Permit with Blazine CoaREy to baild the project.’ Some
of the individuals of the Ranch Owners Association have
protested the project proposed by the City. The' owners
are desirous of deeding an alternate site to the City
pursuant to the terms of this Agreement. An appezl is
presently pending before the mlaina Cpunty Board of
Commissioners regarding the issue of whether Hailey may
build a water reservoir and piping facility on BLX
property adjacent to Ranch Owners property.

NOW, THEREFORE, in consideration of the covenants
and agreements herein contained, and other good and
wvaluzble consideration, the parties hereto agree as
follows:

L. Purposa, ‘The purpose of this agreement is to
delinezte 3nd to prioritize as between the parties
hereta, the rights of the parties to previously unap-
proprizted waters of Indian Creek during tha non-
irrigation season as well as to the methods of pro-
tection of certain base flows in the stream. A further
purpese is to provide a site for the City's water
reservoir and piping facility and related purposes.

2. Decreed Water Rights. The parties acknow-
ledge that the City owns and has prierity to 131
miner’s inches of the waters of Indian Creek Spring
which may be diverted for "municipal" purposes on'a
year-round basis. The Owners are entitled to and were
decreed all of the water over and above the 131 inches
for irrigation and other beneficial uses during the
irrication season and for stock water and other related
nen-irrigation season uses. The parties further
recognize that all of the waters of Indizn Creek Spring
and Indian Creek are presently uvtilized for beneficial.
purposes during the irrigation season. e

2z. The parties acknowledge that ina ¥y
there is not more than 131 miner's izchzs zvzlilable in
the waters of Indian Creek Spring at the City's pipe-
line diversion, the City would be entitled to all of

i



its 131 miner's inches, before the Owners are entitled
to any water.

3. Protection of Existing Water Source. The
parties acknowledge that thelr primary interast is the
protection of the present respective water supply from
the Indian Creek Springs. While it is acknowledged
that water measurements on Indian Creek are infrequent
and inconclusive, it appears that the approximate 6
c/f/s of flow is totzlly utilized either by diversion
to E}ailey tl}roggh ‘ghei: pipeline or by THRE TURers
during the irrigation seasop. Cdénsequertly, aay
increased diversions by the City to 5 c/f/s pursuant to
Permit No. 37-7854, may reguire further develcopment of
the springs.. The City acknowledges and agrees that if
said development is pursued and results in a decline in
present spring flows, or would force thepumping o
WAFEY SO as to make the present water ameunt¥ Evail-
able, that the City._shzll be responsible for the
iHEtallation of pumping equipment and all of the annual
operation and maintenance costs so to insure the flow .

o “he Owners.

4, Minimum Flow. Owners agree that if the City
if to proceed pursuant to Permit No, 37-7854, the City
agrees that the stream will he protected by the estab-
lishment of 2 minimum flow. Two continuous measure- .
ments will be made to insure said flow. .75 c/f/s will\
be required in the creek channel below the inflow fraom <.
the artesian well in the NW % SR %, Section 23; and 1.5/7
c7f/s will be required below the lake jin -the NW-3HE ¥
of Sectior 27. City shall instzll ghd maintain measul-
ing devicss at these locaticns, Any water which arises
below City's pipeline shall also be deemed subject to
Owners' rights under ;?——7909.\ -

5. Power Develobment. It is understood and
agreed that the City's power development may niot be
fazsinie. In the event that the City elects mnot to
pursue power development;- Owners may pursue power
development.  If no power proposal is pursued to
compietion, it is acknowledged as between the parties
hereto that the other uses identified in Owners'

. -
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Appiicz=ion 37-7909 shall be deemed in full force and
e r the purpose of water right perfection,

QO

6. Fire Protection - Use of Penstock. Under the
plan of the City, 1f a water project is developed as
£RE City now proposes, the addition of vazlves at given
points along the penstock could help Cwners solve theilr
fire protection problems. If the City's water project
is constructed, provision will be made for szid valves
2+ locations where recuested by Owners, zll at the
expense of Owners. An operating criteria shall be
developed by the City and Owners concerning the opera-
tion of said valves, it being understood that s2id use
will only be in times of emergency. OGwWaers shall be
liable for any damages to the City which may result
from the unauthorized or non-emergency use of said
valves and appurtenant fire protection equipment
installed by the Owners. .

T, Fasements. Some guestion exists as to the
City's easement rights., This agreement {entered into
by Owners as an Association) should not be construed as
a grant of easement across the particular parcels (if
one needs to be obtained) for the enlargement of the
existing pipeline or for any other purposes. However,
the parties acknowledge and understand thzt the entire
agresment and its enforceabilitv is ¢ dngent upon the
grant of~w 18 permenent easements.fox.pipelines,, -
pqﬁE?”ﬂﬁnnra*aﬁﬁ:ﬁéiﬁnggswwa&%w&swaggg§s to the project
itgglsgnd Tertain temporary CORStIUCLioh €asements oxr
licenses for the purposes of excavation, construction,
instzllation and refilling ditches and trenches for the
location of such pipelines, power lines and mains, more

fully described as fallows:

a. A permznent easement from the project |
site to the dead end of Homestead Drive hetween lots 41
and 42 for access to the project, pipelines, power '
lines and mains, 40 feet in width.

b. A temporary constructica easement or
license for the construction of the same, possibly 40
feet in width on either side of the permenent easement.

%



c. A permanent easement for the ccn-
struction of the same within the Homestezd Drive
right-of-way along side lots 42 extending SS5W and
continuing NW on the road alongside the southern bozrder
of lot 40 or the northern border of lot 37, terminating
2t the intersection with the City of Bailey's existing
pipeline easement.

d. A temporary construction easement or
license for the same and alongside the permanent
o g g T OW YO LS T2 =nl-4 0037 appreximately 40
feet in width.

a. Iz is agr=eed that any pezcel o property
subject to 2 temporary construction pasement will be
returned to the state existing prior to construction.

£. Owners acknowledge and agree to grant

all permanent easements with regard to common arez of
Cwners and’ to use best efforts to sscure the yemaining
eazements regarding individual lot swnership. Owners
agree to convey by Gead the "alternate site® described
on Exhibit "a", attached hereto. The parties agzee
that the deed will contain a restrictive covenant and
reversion providing that the "alternzte site” be used
by the City only for water reservoir and piping facil-

ities and purpcses directly related thersto, AT T
i, “’ﬁ?\e hydveaieetyre bowes gawenzhov - ‘ .
~ /. g. It is understood {hat the association

does not have the authority to grant easements on
\&4 * private lots.

. h. All easements are described on Exhibit

"pP", attached hereto and incorporated herein.

8. Domestic Water. Owners have filed Applica-
tion No. 378045 ta use subterranean water, -

The Owners acknowledge and agrse that if
current diversions of subterranean waters ¢r any
increased diversions by the Cwners pursuant o Applica-
“ion Ne. 37-8035 'result in a decline in the present
flows, or wouid force the pumping of water S0 &5 to
make the present water available, that the Owners shall

AGREZMEN
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be responsible for the installation of pumping eguip-
ment and all the annuzl operation and maintenance costs
so zs to insure the flow to which the City is entitled.

9. No Contest. The parties agree that they will
not contest the beneficial uses of water of the other,
and acknowledge that szid present beneficial uses are
perfected. .

10. Withdrawal of Protest. The City agrees to
withdraw its protest to the wmers'! application
37-7909. . Theprovisions of this-agreement shall-be
deemed as conditions to the City's Permit No. '37-7854;
#nd to the issuance of Cwner's Application No. 37-7503,
and incorporated~therein and made 2 part thereof as
binding conditions,

11, Authority of Owners. Owners are an Associ-
ation under. state iaw. 4he Board of Directors have
authority td bind their members to this Agreement,
The parties to this Agreement understand that the
Association has been pollzd prior to the execution of
this Agreement.

12. %ork in Process on Permits. The parties
heretc waive tne requirements of Tdaho Code §42-311
concerning Permit No. 37-7854 and 37-7303 as between
each other, Both agree not to contest applications of
the other to.extensions of time under their respective
pernits.

13. Disclaimer Responsibility. Both pacties
hereto waive causes 0% action against the other except
for injuries caused as a result of the negligence oXx
intentional acts of the other's agents or employees, or
as otherwise stated herein, '

14, Variztions in Water Flows. It is anticipated
that from Time to time scheduled maintenzrnce oL a power
facility will require dumping of water into the stream
channel so as to bypass the power facilities for the
purposes cf conducting such mairtesnance. it is uncexr-~
stoed and agreed that the City shall give forty-eight

+



(48) hours notice of scheduled maintenance. In the
event of emergency turn-offs or by-pass, the City shall
give zs much notice as possible to the Ownezs.

15. Waiver as to Claims of Right for Diversions
Below Owners. 1E 15 uncerstoad that there are other
Tands bBelow those of Owners on Indian Creek which may
have some right to the creek water during tha irriga-
tion seascn. This Agreement is entered into without
knowledge, nor represantation as to those additioreal
rights, ii any.

16. Mezsurinag Devices. The parties herein agree
to furnish and properly meintain measuring devises at
their own points of diversion fexclusive of the davises
requirsd by Paragraph 4} - according to standard speci-
fication for measuring devices recognized by the Idaho
Department of Water Resources.

17. slzine County Approval. The Ranch Owners
Associztion agraes to cooperste with the City of Eailey
in securing Blaine County approval of a Conditionzl Use
Permit on the alternate site. This Agreement is
expressly made contingent upon Blaine County approval
of the Hailey project on the alternate site.

18. Owners' Design Review Committee Epproval., It
is agreed that prior to project construction, the City
sha1l secure the Ranch Owners' Design Review Comnitiee
approval of the following with respect to the project:

a. Landscaping, building design and mate—
rials, fencing, berming, roise zbatement (0 decibel
increase at 300 feet).

Other than the specified noise abatement, said approval
chzll not be unreasonably withheld. The parties agree
that this provision has been complied with as of the
date of the execution of this agreement.

19. Attornev's Fess, 1In the event that either
party hereto must initiate legal action to remedy 2
default or to terminate through foreclosure action the
other's rights, the prevailing party shall be awarced
rezsonable attorney's fees. :




26. The pariies hereto bind themselves, their
successers and assigns,
T WITNESS WEEREOF, the parties hersts have cazusad

their presence to be executed the day and yvear first
above written.

CITY OF BATILEY

By:
WORDELL Jd.
Mavor

Conatances 4,

Clerk

INDIAN CREEK RANCH QWNERS
ASSOCIATION

(&esméan:

ADTEST:
;G% W / ﬁm
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