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LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG (ISB No. 2207)
Deputy Attorney General
Chief, Natural Resources Division

SHASTA KILMINSTER-HADLEY (ISB No. 7889)
Deputy Attorney General

P.O. Box 44449

Boise, Idaho 83711-4449

Telephone: (208) 334-2400

Facsimile: (208) 854-8072

Counsel for the State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
In Re SRBA ) Subcase No. 01-02064
)
Case No. 39576 ) (American Falls Hydropower Storage
) Subcase)
)
) REPLY
)
)
)
)

Comes now, the State of Idaho, by and through the undersigned deputy attorney general,
and hereby submits this Reply to Idaho Power Company’s Response (“Response™).

The State’s pending Motion for Issuance of Special Master’s Recommendation as to the
Elements Related to Hydropower Storage (“Motion”) requests that the Court issue a Special

Master’s Recommendation in this subcase as to elements related to hydropower storage rights, in
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order to provide the parties finality on the matter and narrow the issues remaining for trial. On
October 14, 2011, Idaho Power Company filed its Response to the State’s Motion, in which it
stated that it does not oppose the Motion, so long as the resultant partial Recommendation is
worded “carefully and precisely so as to avoid any confusion as to how the partial
Recommendation affects the issues raised by the Company in this Response and in previous
briefs in this litigation.” Response at 5. The particular concerns expressed by the Company are
that the partial Recommendation 1) not limit the Company’s ability to increase its contractual
rights to storage space in American Falls Reservoir in the future, 2) not affect the Company’s
contractual rights to generate power under the existing “Falling Water” contract, and 3) not
address Operation and Maintenance issues, which are outside the scope of the SRBA Court’s
jurisdiction.

Potential future acquisition of storage rights for hydropower is clearly outside of the
scope of this proceeding and therefore should not be addressed in the partial recommendation of
the Company’s existing rights. The Company’s ability to aquire additional storage water water
in American Falls Reservoir is governed by federal law. Likewise, the contractual right of the
Company to generate power with “falling water” is also not before the Court and should not be
addressed in the partial recommendation. ' The Company’s ability to generate power with falling
water is governed by its federal contract with the Bureau of Reclamation. Finally, the State
agrees that a partial Recommendation as to hydropower storage rights does not address
Operation and Maintenance issues. The Special Master has already ruled on the issue of the
Operations and Maintenance issues, holding that they are not properly before the Court and are

not ripe for discussion in this proceeding. Order on Reconsideration at 9.

! The State disagrees with Idaho Power’s contention that “currently all of the water in the Reservoir is available for
power generation pursuant to the “Falling Water” contract...” Response at 5. However, the interpretation of the
provisions of that contract are not properly before the Court in this proceeding.
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The State respectfully asks that this Court grant its motion and issue a Special Master’s

Recommendation on the elements of Water right No. 01-2064 that relate to rights for

hydropower storage.

RESPECTFULLY SUBMITTED this 30" day of November 2011.
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CERTIFICATE OF SERVICE

I certify that on this 30™ day of November 2011, I caused to be served the original and
copies of the State of Idaho’s REPLY BRIEF on the following persons by the methods

indicated:

1.

Original to:

CLERK OF THE DISTRICT COURT
SNAKE RIVER BASIN ADJUDICATION
253 THIRD AVENUE NORTH

PO BOX 2707

TWIN FALLS, ID 83303-2707

Copies to:

IDAHO POWER COMPANY
Represented by:

JAMES C TUCKER

IDAHO POWER CO

PO BOX 70

BOISE, ID 83707

IDAHO POWER COMPANY
Represented by:

ADAMT. DEVOE

BROWNSTEIN HYATT ET AL

410 17TH STREET, SUITE 2200

DENVER, CO 80202

AMERICAN FALLS RESERVOIR
Represented by:

C THOMAS ARKOOSH

301 MAIN ST

PO BOX 32

GOODING, ID 83330

ABERDEEN AMERICAN FALLS GWD
BINGHAM GWD
BONNEVILLE JEFFERSON GWD
CAREY VALLEY GWD
IGWA INC
JEFFERSON CLARK GWD
MADISON GWD
MAGIC VALLEY GWD
NORTH SNAKE GWD
Represented by:
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CANDICE MCHUGH

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHTD.

101 CAPITOL BLVD., STE. 208
BOISE, ID 83702

A & B IRRIGATION DISTRICT

BURLEY IRRIGATION DISTRICT

FALLS IRRIGATION DISTRICT
Represented by:

ROGER D LING

615 HST

PO BOX 396

RUPERT, ID 83350-0396

NORTH SIDE CANAL CO LTD

TWIN FALLS CANAL COMPANY

MILNER IRRIGATION DISTRICT
Represented by:

TRAVIS L THOMPSON

113 MAIN AVE W, STE 303

PO BOX 485

TWIN FALLS, ID 83303-0485

MINIDOKA IRRIGATION DISTRICT
Represented by:

W KENT FLETCHER

1200 OVERLAND AVE

PO BOX 248

BURLEY, ID 83318

USDI BUREAU OF RECLAMATION
Represented by:

US DEPARTMENT OF JUSTICE

ENVIRONMENT & NATL' RESOURCES

550 WEST FORT STREET, MSC 033

BOISE, ID 83724

UNITED STATES OF AMERICA
REGIONAL DIRECTOR PN REGION
BUREAU OF RECLAMATION PN-3100
1150 N CURTIS RD STE 100

BOISE, ID 83706-1234
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BOISE, ID 83720-0098

DAVID W. GEHLERT

ASSISTANT ATTORNEY GENERAL
ENV’T & NAT’L RESOURCES
UNITED STATES DEP'T OF JUSTICE
1961 STOUT STREET, 8TH FLOOR
DENVER, CO 80294

AMERICAN FALLS SPACEHOLDERS
Represented by:

JERRY R. RIGBY
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