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INTRODUCTION

In accordance with Idaho Code § 42-1412(4), Administrative Order 1, and Special Master
Booth’s July 17, 2011, Trial Scheduling Order (“Order”), the Director of the Idaho Department
of Water Resources (“IDWR” or “Department”) submits this Supplemental Director’s Report
(“Report”) regarding subcase number 63-179C. As directed in the Order, the purpose of this
Report is to provide the Department’s analysis of injury and/or enlargement pursuant to Idaho
Code § 42-1425. Pioneer Irrigation District (“Pioneer”) has objected to water right number 63-
179C, claiming the accomplished change in point of diversion has caused injury and/or resulted
in an enlargement of the water right. This Report was prepared under the supervision of Gary
Spackman, Interim Director, and Carter Fritschle, Manager, Adjudication Section. The
following employee has knowledge of the information contained in the Report: Jan Shurte,
Adjudication Technical Analyst.

ANALYSIS

In its reccommendation for water right number 63-179C, the Department recommended an
accomplished change in point of diversion, pursuant to Idaho Code § 42-1425. A reference map
showing the original and recommended points of diversion is attached hereto as Attachment 1.
Consistent with the procedures described in Judge Wildman’s Memorandum Decision and Order
on Challenge in SRBA Subcase Nos. 01-23B, 01-297, 35-2543 and 35-4246, issued on April 4,
2011, the Department received additional information from claimant Mason Freek Ditch
Company (“Mason Creek™) and Pioneer to determine if the accomplished transfer “constituted an

enlargement of the original right” or “injured a water right existing on the date of the change.”

See I.C. § 42-1425(2)(a).
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Background

Water right number 63-179' was decreed in Farmers’ Co-operative Ditch Co. v. Riverside
Irrigation District, Ltd. (Jan. 18, 1906), commonly referred to as the “Stewart Decree.” The
Stewart Decree awarded Mason Creek 1860 inches with a priority date of June 1, 1869, from a
point of diversion on the south bank of the Boise River near the center of the east line of T4N
R2W §16 “for use upon the lands lying under its canal system.” A copy of the pertinent pages of
the Stewart Decree is attached hereto as Attachment 2.

The Stewart Decree recognized 1.1 inches to the acre as the duty of water for bottom land.
See id. at § 2. The quantity decreed was based on the number of irrigated acres found multiplied
by the duty. The Mason Creek place of use is river bottom. Extrapolating the number of acres
from the quantity decreed, the Stewart Decree suggests a maximum place of use for Mason
Creek of 1691 acres (1860 inches + 1.1 inches/acre).

No evidence of enlargement

In the SRBA, Mason Creek claimed 1937 acres under water right number 63-179C. In
making its original recommendation for 63-179C, the Department used July 6, 1987 National
Aerial Photography Program imagery to determine the number of irrigated acres in Mason
Creek’s service area. Based on the imagery, the Department found 1504.3 acres were irrigated
within Mason Creek’s service area.

Pioneer argues a number of acres of Mason Creek’s service area could not have been
irrigated from the old point of diversion a century ago. The Department disagrees based on the

totality of evidence, including the Stewart Decree, which suggests irrigation of far more acres

! Since the issuance of the Stewart Decree, water right number 63-179 has been split administratively into three
portions. 63-179A, claimed by Pioneer, which has been ordered disallowed by the SRBA Court; 63-179B which has
been partially decreed to Canyon County Water Company, Ltd. for 1.00 cfs on up to 3839 acres (when combined
with water right numbers 63-163 and 63-21761), and the water right at issue, 63-179C to Mason Creek.
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than Pioneer claims was irrigable. Moreover, a number of the founding Mason Creek members
owped land in areas Pioneer characterizes as non-irrigable. Further compounded by the lack of
information about the historic infrastructure and specific irrigation practices, the Department
cannot concur with Pioneer’s definitive pronouncement.

Based on all of the information in the Department’s possession, the Department cannot
conclude the accomplished change in point of diversion constituted an enlargement of the
original right.

No evidence of injury

The parties do not specify the exact date of the relevant change in point of diversion. The

earliest documentation of the change is 1911, though the change may have occurred earlier. For

its injury analysis herein, the Department will use the irrigation season of 1911 as the operative

timeframe.?

The Boise River is the water source at issue for this injury analysis. Critically, Mason
Creek’s change in point of diversion did not leapfrog other canals or ditches up the Boise River.
No evidence suggests private diversions existed between the decreed point of diversion and the
accomplished change in point of diversion.

Pioneer suggests injury occurred because the Caldwell Highline capacity is limited to
40-43 cfs by a culvert. The effect of the culvert is irrelevant to the present analysis because,
according to Pioneer, it was built some years prior to 1992. The exact timing, however, is not
important because the culvert was constructed well after the relevant change in point of

diversion. In other words, the Caldwell Highline of 1911 was not limited by the culvert.

2o a large extent, Pioneer’s arguments as to injury are premised on 1914-1915 data, after the change in point of
diversion occurred.
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Based on all of the information in the Department’s possession, the Department cannot
conclude the accomplished change in point of diversion injured a right existing on the date of the
change.

CONCLUSION

Pursuant to Idaho Code § 42-1425, the Department finds no evidence of injury or
enlargement resulting from the accomplished change of point of diversion at the time the change
occurred. Therefore, based upon this injury and enlargement review, the Department stands by
its current recommendation for water right number 63-179C and will not be filing an Amended

Director’s Report for this right.

Chon OHecizz

%t Shurte
Adjudication Technical Analyst
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Attachment No. 1 LEGEND
E Mason Creek Ditch Co

D Township/Range
Miles D Sections

0 0.3750.75 ) .
®  Point of Diversion

O_._m__._mm PODfor E
Mason Ck. Ditch Co. §
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I -ancis A, Phelre and Frances Thelps hugband and wife, Joln D, Rut-
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In the above entitled cause the default of the non-answering defen-

dants having been duly entsred, to-wit;
4

™~ .
* Frank Gilbert, William McKnett, Neil McCarvon, Michasl Gilbrid;?
Lower Solse Ditch Company, H. F. Vanderpool, John Atkins, Ben.Ross,
Johh Ross,¥D. K. McConnel, H. Carlyle, J. Bewman, E. M. Kirkpatrick,
§. H, Mitehell, L. F. Cook, Triphenia Jobe, administrutrix of the
estate of J. H, Jobe; William Jobe, Alice Jobe, Edith Jobe and Cor-
rinna Jobe, -(minors) A. Holcomb, George Milner, George Hess, John'
Themas, H. N, Vhitney, Edwin Curtis, Katse Perrault, Henry Ott and
John Doe et al, L. F. Graham, M. S. Cobb and O, F., Short;

H

- and sald cause having been regularly tried and submitted to the court
for 1ts decléion, and the court having considered the evidence and be-

ing fully advised in the premises, makes and files its findings of

/v&tur-

Ecnd Loretbid sgme- ) ‘
f“°§e and directs “judgment to be entered in accordance therewith.

el Whereupon 1% 1s ordered, adjudged and decreed as follows;

1. That each and every of the tracts of land described in the comff
piaint, answers and cross-comrlaints in this actinn as belonging to
the several parties, or tributary to the canals of certain parties
plaintiff and defendant herein, are arid in character and require
the artificial applicatinn ofhwater Lo reudgr then valuable for agri-
cultural purposes, ,

2. That the quantlty of water required for the successful irriga-
tion and cp;tivation of said‘lands, measured at the intake of the .

?

respective diﬁches under a four inch pressure, is oneinch‘per acre «
for bench lands, und‘one and one-tenth inch per acre for bottom lands, -
3. That the guantity of water to which each of.the‘parties to thisk—7
action 18 entitled under this decres, shall be measured atthe point !
or polnts of diversicn thereof, " -
4. 1%t 1s further ordered, adjudged and dscreed that none of the |
parties hereto, or their successors in interest, shall have a right
to the use of the waters of Boilse River herein awarded, except for a
‘bengfiéigl rurpose; and that whenever the beneficial use has ceased,
such pﬁrty or parties shall cease to divert and have no right to di-
vert the saild waters; that each and every of the parties hereto,
thelr servants, attorneys, employees, rrivies and successors in
interest, are Lhereby enjoined and festrained from any and all interfer-
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