In the Supreme Court of the State of Idaho "—f T e T !

Supreme Court Case No. 37723-2010

@@ [P)Y CITY of;s;;glgggﬁmo,
RECEI VED By

" UL 25 g9y

THE STATE OF IDAHO, ATTORCE OF e
E

Respondent ENERA,

BRIEF FOR RESPONDENT

Appeal from the Snake River Basin Adjudication,
Fifth Judicial District of the State of Idaho, in and for the County of Twin Falls
In the Matter of SRBA Case No. 39576 Subcase Nos. 29-00271 et al.
Hon. Eric J. Wildman, District Court Judge, presiding

Attorneys for Appellant: Attorneys for Respondent:

Josephine P, Beeman, ISB No. 1806 Clive J. Strong, ISB No. 2207
Jane M. Newby, ISB No. 2848 Shasta Kilminster-Hadley, ISB No. 7889
Beeman & Associates, P.C. Idaho Attorney General’s Office
409 West Jefferson Street P.0O. Box 83720
Boise, ID 83702 Boise, Idaho 83720-0010
Facsimile: (208) 331-0954 Facsimile: (208) 854-8072
Email: jo.beeman@beemanlaw.com Email: shasta.k-hadley(@ag.idaho.gov
clive.strong(@ag.idaho.gov

NA13817






TABLE OF CONTENTS

I STATEMENT OF THE CASE ...covioiiniinimsniinems sttt
A. Nature of the Case .................................
B. Course of Proceedings Below and the Facts ..o
1. Proceedings in the Snake River Basin Adjudication (“SRBA™).covvrenneriiririnans
9. Statement OF the FACS ... v ierrirmesieeratar sy ss s b sy s saee
11 ISSUES PRESENTED ..oucuivereierseereer sttt aastss e ssssasasasssssiss socnsnsss
A. Whether the District Court erred in affirming the Special Master’s finding that
the Idaho Department of Water Resources appropriately recommended the City of
Pocatello’s interconnected municipal groundwater rights with a condition
indicating the original point of diversion and priority date ... cnenees
B. Whether the District Court erred in affirming the Special Master’s
determination that the City of Pocatello’s groundwater wells could not be
designated alternative points of diversion for the City’s surface water TightS......oocoeviinnns
C. Whether the District Court properly found that transfers of water rights
developed prior to 1969 are subject to the same no-injury requirement as transfers

Of POSt-1969 WaLEr TIERLS 1.vvvvvrvuarmsrersesssisssisss s s s

D. Whether the District Court properly upheld the Special Master’s finding the
purpose of use of water right 29-7770 is T3 412211003 | POV STV S OO SRS

E. Whether the District Court properly upheld the Special Master’s findings as to
the priority dates of water rights 29-13639 ANA 13558 i

F. Whether respondents should be awarded attorney fees and costs on appeal..ouin
111, STANDARD OF REVIEW ..iiiviiveenercirisienimneamsniist sttt sstsssn s rassssssssnssse
TV, ARGUMENT ..ot sieseseserarensssssesersrsiisss asassassd s ss hsssassintebsp st s sss b sssasasisssasans
A. The District Court did not err in affirming the Special Master’s finding that

the City of Pocatello’s interconnected municipal groundwater rights should
include a condition indicating the original point of diversion and priority date.....cocoveies






1. A condition indicating the original point of diversion and priority date
is necessary to prevent Pocatello from using alternative points of diversion

to undermine the priority of Other Waler USEIS. .o

2. The Director has authority to impose this descriptive condition on

Pocatello’s Water THEHIS .ot

3. The District Court did not err in affirming the Special Master’s finding
that, absent the condition recommended by IDWR, the proposed

accomplished transfers would injure other water 510111 OO IOROT

4. The condition does not prevent Pocatello from effectively and
efficiently delivering water to its municipal customers, even in cases

where the original point of diversion listed no longer EXISIS veererrrsasrseerrssarnrans

B. The District Court did not err in affirming the Special Master’s determination
that the City of Pocatello’s groundwater wells could not be designated alternative

points of diversion for the City’s surface water tights. ...

C. The District Court properly found that transfers of water rights developed
prior to 1969 are subject to the same no-injury requirement as transfers of post-

1969 WALEE TEENES e vvverrcceseeccssiriesss s isss s sis s aass s a g b s Es b e
D. The District Court properly upheld the Special Mastet’s finding the purpose of
use of water right 29-7770 is ITIEAHON. covveeerrn ity
E. The District Court properly upheld the Special Master’s findings as to the
priority dates of water rights 29-1363% and 13558 et
F. Whether The Respondent Should Be Awarded Attorney Fees And Costs On
APPEAL 1o vvrervacereres s R0
TV, CONCLUSION oot bstieerebesessassssisss s snsa s bsssasestsrarssmnsass s sssnest s aamatanssssssssss

il

29






TABLE OF CASES AND AUTHORITIES

CASES
American Falls Reservoir Dis. No. 2 v. Idaho Department of Water Resources,
143 Idaho 862, 154 P.3d 433 (2006)...cccccmvrimmrimirincenisnisissaseesssessiiss s sssises: 19
Bennett v. Nourse, 22 Idaho 249, 125 P.1038 (1912) vt 23
Barron v. IDWR, 135 Idaho 414, 18 P.3d 219 (2001) v 12
Clear Springs Foods, Inc. v. Clear Lakes Trout Co., 136 Idaho 761, 40 P.3d 119
(2002) 111vurrireurrisressesesensossossasseas b a1 27
Crockett v. Jones, 42 Idaho 652, 249 P.483 (1926) ....ccciviinnviimmiinnniinnines 23
Fremont-Madison Irrigation Dist. v. Idaho Ground Water Appropriators, Inc.,
129 Idaho 454, 926 P.2d 1301 (1996) ... ccccemirievmsmmsnrrisersmsniimsensnasisessensins s 11,30
McCray v. Rosenkrance, 135 Idaho 509, 20 P.3d 693 (2001} ..ecuiciiiveinnnminisenniine 5
Montpelier Milling Co. v. City of Montpelier, 19 Idaho 212, 113 P.741 (1911) nveencinens 23
Rasmussen v. Martin, 104 Idaho 401, 404, 659 P.2d 155, 158 (Ct. App.1983) .ocoervrnnnnens 5
Rodriguez v. Oakley Valley Stone, Inc., 120 Idaho 370, 816 P.2d 326 (1991)..cccovuuniccnnn. 5
Scott v, Castle, 104 Idaho 719, 662 P.2d. 1163 (Ct. App. 1983) e 26
State v. Hagerman Water Right Owners, Inc. 130 Idaho at 740, 947 P.2d at 413......... 5,26
Troche v. Grier, 118 Idaho 740, 800 P.2d 136 (Ct. App. 1990) ...t 29
Walker v. McGinness, 8 Idaho 540, 69 P. 1003 (1902) oo 23
IDAHO STATUTES
Idaho Code § 12-117 i s s s s en s 30
T1daho Code § 12-121 it s ter s s 29, 30,31
1daho COde § 42-108....vieerrevererirerrereitrsrrmrisseisirssssssssses s e 20, 23, 24,
Tdaho Code § 42-222...ucvireeeecrcrnisini s easssse s s e 20,22, 23,24
Tdaho Code § 42-1410. it s 13
Idaho Code § 42-1411 ... e b 6, 13, 24, 26, 31
1daho Code § 42-1425 .. passim
iti






Ydaho Cade § 42-1425(1)(C)eurreerrssensssmrssmsmmisirnissserses s i s s s 12
Idaho Code § A2-TA25(2) coerrerrisrssreeseerermssssss s s 12, 19,24
RULES AND REGULATIONS

TR.C.P. 52(8) cevrersrereesssssssssssssssse st smses s s e s 5,29
LRUC.P. 53(E)(2)ncverrsorsiseessemssisincsstisssesmssssssasissassasssasssssariasssssss b snssissassassssasst s oos 5,27
LRUCP. B4} ovovscrereesereseeissisissimses s bbbt s bbb s 29
LRUE. 300 toiveisesevserrersaesssassoseesnsssnersssssersasrsissssssssnesssrasmessasssistsssseasebbbeeentorsrnissbb bt asstsaniress 28

v






1. STATEMENT OF THE CASE
A, Nature of the Case

This is a water rights case on appeal from the Snake River Basin Adjudication
(“SRBA™} District Court.. Pocatello appeals the SRBA District Court’s Order on Motion
to Alter or Amend (R. 5250-71) its Memorandum Decision and Order on Challenge (R.
5125-56). In its Order on Motion to Alter or Amend, the SRBA Court held that the
Special Master did not err by 1} cénducting a hearing on injury absent a third-party
objection to Pocatello’s accomplished transfer claim; 2) recommending a condition to
address injury; 3) rejecting Pocatello’s claims that its ground water wells should be
alternate points of diversion for its surface rights; and 4) recommending water right 29-
7770 with an irrigation purpose of use. The Court further held that pre-1969 water rights
are subject to the no-injury rule and thus are not exempt from investigation of injury by
the Director. The SRBA Court also affirmed its adoption of the Special Master’s
findings of fact that the City’s surface water rights and groundwater wells do not divert
from the same source and the recommended priority dates of water rights 29-13558 and
29-13639.

B. Course of Proceedings Below and the Facts

1. Proceedings in the Snake River Basin Adjudication (“SRBA”)

The water rights at issue here were claimed in 1990 by the City of Pocatello. (R.
4502-13). Following the issuance of the Director’s Reports in 2003 (R. 1-62), Pocatello
filed an objection to each water right recommendation (R. 78-262). The State of Idaho,
and later the Surface Water Coalition (“SWC”) filed responses to the City’s objections

(R. 456-568 and R. 1927-2343, respectively). Following summary judgment proceedings






and a trial, the Special Master issued a Master's Report and Recommendation and Order
on Motion to Reconsider (R. 4553-4739), in which she recommended: 1) that the
condition imposed by the Director be maintained to prevent injury to existing water
rights; 2) that the City’s groundwater wells NOT be recommended as alternative points of
diversion for Pocatello’s surface water rights; 3) that water right 29-7770 be decreed with
an irrigation purpose of use; and 4) that the priority date for water right no. 29-13558 be
decreed as recommended by the Director, while the priority of water right 29-13639 be
decreed with a priority date one day earlier than the Director recommended. The Special
Master subsequently issued an Amended Master's Report and Recommendation and
Order on Motion to Reconsider, amending the place of use description for Pocatello’s
municipal rights (R. 4743-4818).

On May 28, 2008, the Special Master issued an Order Denying Motion to Alter or
Amend (R, 4881-89), and on June 11, 2008, Pocatello filed a Notice of Challenge to the
Master’s Report and Recommendation (R. 4890-96). On April 10, 2009, United Water of
Idaho, City of Nampa and City of Blackfoot filed a Motion for Leave to Participate or to
Participate as Amici Curiae (R. 4959-67). The SRBA District Court granted the Motion
fo Participate as Amici Curiae (R. 4987-91). After oral argument on the Challenge, the
SRBA District Court issued its Memorandum Decision and Order on Challenge, on
November 9, 2009, affirming the order of the Special Master (R. 5125-56).

On November 23, 2009, Pocatello filed a Motion to Alter or Amend the
Memorandum Decision and Order on Challenge (R. 5157-61). Following a hearing, the
SRBA Court denied the Motion, affirming its decision in the Memorandum Decision and

Order on Challenge (R. 5250-71). Pocatello filed a Notice of Appeal with the Idaho






Supreme Court on May 24, 2010, and an Amended Notice of Appeal on July 9, 2010 (R.
5272-92).

2. Statement of the Facts

This case concerns state based water rights claimed by the City of Pocatello. The
water rights are used to provide municipal water service to water users and residents of

the City of Pocatello, and to service its airport facility. Water for the in-town service is

_ supplied though an interconnected system of 22 wells through which 21 ground water

rights are diverted. Pocatello claims the wells, developed at different times and in
different locations, as alternative points of diversion for each of its 21 ground water
rights. Pocatello seeks the right to divert water under its most senior ground water rights
from any of its wells. Additionally, Pocatello holds 4 surface water rights that divert
from Mink Creek and Gibson Jack Creck, which are both tributary to the Portneuf River
and the Lower Portneuf River Valley Aquifer ("LPRVA”). The LPRVA is the source of
the City’s ground water rights. Pocatello claimed its 22 groundwater wells as alternative
points of diversion for the four surface water rights as well.

IDWR recommended the ground water rights with alternative points of diversion,

but included a condition it deemed necessary to prevent injury to other water users:

To the extent necessary for administration between points of diversion for
ground water, and between points of diversion for ground water and
hydraulically connected surface sources, ground water was first diverted
under this right from Pocatello well [description] in the amount of _cfs.
IDWR did not recommend Pocatello’s ground water wells as alternative points of
diversion for the City’s surface water rights. The City objected to the inclusion of the

condition and to the denial of alternative points of diversion for its surface water rights.

No third-party Objections or Responses to IDWR’s recommendation were filed.






Pocatello’s water right no. 29-7770 was licensed in 2003 with a purpose of use of
irrigation. Appellant's Opening Brief at 16. IDWR recommended the right consistent
with the license, as an irrigation right (R. 42). Pocatello objected to the Director’s
recommendation (R, 390-395).

Pocatello claimed a priority date of June 30, 1905 for water right no. 29-13558
(R. 856) based on newspaper articles about the history of the cities of Alameda and
Pocatello (R, 7656-7664). IDWR recommended a priority of July 16, 1924, one day
before the City of Alameda was established (R. 48). Similadly, Pocatello claimed a
priority date of December 31, 1940 for water right no. 29-13639 (R. 870). IDWR
recommended a priority date of October 22, 1952, based on the application date for the
water right permit (R. 61). The Special Master recommended thé right with a priority of
October 21, 1952 (R. 4764).

I1. ISSUES PRESENTED

The issues presented, as framed by the Respondent, are as follows:

A, Whether the District Court erred in affirming the Special Master’s finding
that the City of Pocatello’s interconnected municipal groundwater rights should
include a condition indicating the original point of diversion and priority date.

B. Whether the District Court erred in affirming the Special Master’s
determination that the City of Pocatello’s groundwater wells could not be
designated alternative points of diversion for the City’s surface water rights,

C. Whether the District Court properly found that transfers of water rights
developed prior to 1969 are subject to the same no-injury requirement as transfers

of post-1969 water rights.

D. Whether the District Court properly upheld the Special Master’s finding the
purpose of use of water right 29-7770 is irrigation.

E. Whether the District Court properly upheld the Special Master’s findings as
to the priority dates of water rights 29-13639 and 13558,






F. Whether respondents should be awarded attorney fees and costs on appeal.

III. STANDARD OF REVIEW
The District Court is required to adopt the special master's findings of fact unless

they are clearly erroneous. LR.C.P. 53(e)2); Rodriguez v. Oakley Valley Stone, Inc., 120

Idaho 370, 377, 816 P.2d 326, 333 (1991). In turn, the special master's findings of facts,

which are adopted by the SRBA district court, are considered to be the findings of the

SRBA district court. LR.C.P. 52(a); McCray v. Rosenkrance, 135 Idaho 509, 513, 20

P.3d 693, 697 (2001). The findings of the district court will not be set aside on appeal
unless clearly erroneous. LR.C.P. 52(a). The standard for review of the trial court's
findings of fact is whether they are supported by substantial, although conflicting,

evidence. Rasmussen v. Martin, 104 Idaho 401, 404, 659 P.2d 155, 158 (Ct.App.1983.

“The special master's conclusions of law are not binding upon the district court,

although they are expected to be persuasive.” State v. Hagerman Water Right Owners,

130 Idaho at 740, 947 P.2d at 413 (1997). The special master's conclusions of law, which

are also adopted by the SRBA district court, are treated as the conclusions of the district

court. MeCray, 135 Idaho at 513, 20 P.3d at 697, This Court freely reviews the SRBA

district court's conclusions of law, Jd.
IV. ARGUMENT
A. The District Court did not err in affirming the Special Master’s finding that
the City of Pocatello’s interconnected municipal groundwater rights should include
a condition indicating the original point of diversion and priority date
The District Court correctly affirmed the Special Master’s recommendation of

Pocatello’s water rights with the contested condition. The District Court agreed that the

condition is necessary to prevent‘injury to other water rights from the City’s use of






alternative points of diversion (R. 5135-40). The Court also held that the Director has the
authority to impose the condition, pursuant both to Idaho Code § 42-1411 and 42-1425,
and that the Special Master correctly inquired into whether injury to other water rights
would occur, despite no third-party objections to the claims (R. 5133-34). Finally, the
Court held that the condition would not prevent Pocatello from diverting water under
senjor rights for which the original point of diversion no longer exists (R. 5143).

1. A condition indicating the original point of diversion and

priority date is necessary to prevent Pocatello from using

alternative points of diversion to undermine the priority of

other water users.

The City of Pocatello claimed all of its wells as alternative points of diversion for
each of its groundwater right claims (R. 4502-13). The effect of claiming municipal
rights with alternative points of diversion is to allow the City to divert any of its water
rights from any of its wells. The Idaho Department of Water Resources (“IDWR”)
recommended the ground water rights with the alternate points of diversion, but included
a condition stating:

To the extent necessary for administration between points

of diversion for groundwater, and between points of

diversion for groundwater and hydraulically connected

surface waters, groundwater was first diverted under this

right from Pocatello well (legal description) in the amount

of  efs,
(R. 10-62). At trial, the Director of IDWR at the time, David Tuthill, testified that the
condition is necessary to protect other water users from injury. He explained the

concerns that led to the recommendation of the condition on rights claimed with

alternative points of diversion:






Our understanding of our responsibility through the
adjudication is to appropriately condition a water right so
that it cannot be expanded over time inappropriately...The
two areas that we were concerned about were, number one,
well interference that could happen in the future as a result
of increased pumping at wells and, secondly, conjunctive
administration concerns relative to diversion from one
location as compared with diversion from another location.

Tr. Vol. I, p. 231, L. 24 through p. 232 L. 25'. Pocatello objected to the condition,
stating that there was no injury to other water users as a result of the City’s
interconnected well system, in place prior to 1987, Asa result, the Special Master was
required to investigate whether the condition was necessary to avoid injury to existing
water rights. As explained by the District Court in its Memorandum Decision and Order
on Challenge, “[i]n this case an objection was filed by Pocatello, appropriately triggering
an inquiry into injury.” (R, 5135).

Pocatello argues that the Special Master erred in finding that the condition is
necessary to prevent injury to existing water rights. The District Court disagreed, finding
that the Special Master correctly applied the legal principles of what constitutes injury to
a water right, The Court found that:

Specifically, injury to an existing water right is not limited to the
circumstance where immediate physical interference occurs between water
rights as of the date of the change. Injury also includes the diminished
effect on the priority dates of existing water rights in anticipation of there
being insufficient water to satisfy all rights on a source (or in this case, a
discrete region of the aquifer) and priority administration is sought. Even
though the priority administration may occur at some point in the future,
injury to the priority date occurs at the time the accomplished transfer is
approved, The Special Master correctly acknowledged this principle:
‘Where a change or transfer would undermine a priority date, the injury is
real and material even if the damage is not immediately manifest. In a
prior appropriation system, undermining a priority date is a seminal injury.
Thus the condition appears to correctly protect juniors from injury to their
priorities.’

! Citations to the transcript from the trial are identified as “Tr.___."






(R. 5139). The District Court affirmed the Special Master’s conclusions of law as to the
nature of injury to the priority of water rights and adopted the Special Master’s findings
of fact that recommending Pocatello’s rights with alternative points of diversion without
the condition would cause such injury, (R. 5153)

The City of Pocatello has provided no evidence that the Court’s findings of facts
as to injury to priority are clearly erroneous. Pocatello has also failed to disprove the
Court’s legal conclusion that a diminishment of priority is a seminal injury that occurs at
the time a transfer is approved. Rather than address the well reasoned finding of the
Court as to the real and immediate injury to priority that would occur upon approval of
the accomplished transfer, the City maintains that the Court is simply concerned with
future, speculative injury.

Pocatello offers no rebuttal to the assertion that, were its rights recommended
without the condition, the effect would be to diminish the priority of others. Instead, it
maintains that its settlement with the Surface Water Coalition ("SWC”) “should
ameliorate IDWR’s concerns about injury.” Appellant’s Opening Brief at 34. This
constitutes a tacit acknowledgement that the operation of its water rights without the
stipulation would cause injury to existing water users. The agreement between Pocatello
and the SWC requires that the City seek administrative approval before increasing its
well capacity (R. 6574-76). Pocatello ignores that the stipulation is only binding on
Pocatello and the SWC, may be dissolved at the whim of the parties and is not be
enforceable by IDWR.

Pocatello’s agreement with the SWC also fails to address the need for the

condition in times of regional administration, when there is geographically limited






curtailment affecting some of the City’s wells, but not others. This might occur, for
example, where curtailment is limited to wells within a discrete ground water
management area. In that event, the condition would restrict the City from transferring a
senior water right from outside the curtailment to a well inside the curtailment area, The
necessity of the condition in this scenario is clear, without it, the City could use
alternative points of diversion to undermine the curtailment.?

Pocatello fails to show that the District Court’s findings of fact on the subject of
injury are not supported by substantial evidence. On the contrary, the assertion by the
City that its agreement with the SWC will prevent injury bolsters the finding that injury
would occur in the absence of the agreement. The Court’s conclusions of law are
similarly supported by substantial evidence and by Idaho law. Therefore, the Court’s
findings and conclusions should be affirmed.

2. The Director has authority to impose this descriptive
condition on Pocatello’s water rights,

The City of Pocatello argues that IDWR lacked the authority to recommend the
City’s water rights with the above-cited condition because it had not previously
recommended that other municipal water rights with alternative points of diversion
include such a condition®. The fact that other rights recommended earlier in the SRBA

were not similarly conditioned is irrelevant to whether this condition is necessary for the

2 The condition would have no impact on Pocatelio’s ability to divert under its water rights in the most
likely administration scenario—curtailment applicable to all wells and water rights serving the City. In
such a broad, area-wide curtaiiment scenario, IDWR, to protect the senior rights of downstream water users
could order the curtailment of all water rights junior to a certain date in order to protect the senior rights of
downstream water users. In that event, the condition would have no jmpact because the curtailment would
be based strictly on the priority of Pocatello’s rights. The City’s junior rights could simply not be diverted,
while the City’s senior rights could be pumped from any weil within the municipal system. Indeed, thisisa
key reason for recognizing alternative poiats of diversion —a benefit that is not undermined by the contested
condition,






City of Pocatello’s rights, Here the condition has been shown to be necessary to prevent
injury to other water users diverting from the common source.

Additionally, a greater understanding of conjunctive administration has a direct
impact on what the Director deems necessary for administration of a right today as
opposed to the past. To force the Director to adhere to past practices despite a better
understanding of the principles of conjunctive administration would prevent him from
fulfilling his statutory obligations. It would also leave 1daho’s water resources mired in a
system of acknowledged misconceptions and archaic bﬁnciples in an area of water
resource management that is rapidly evolving in Idaho. The Director must be able to
bring to bear his expertise in processing water right claims, and that expertise necessarily
expands and evolves with new developments in water resource management and in the
law. Pocatello’s claim that the Director cannot condition its water rights because it did
not recommend the same condition in 2003 on other municipal rights is thercfore
unavailing.*

3. The District Court did not err in affirming the Special
Master’s finding that, absent the condition recommended by
IDWR, the proposed accomplished transfers would injure
other water rights,

The City of Pocatello argues that the Court should reverse the District Court and
Special Master’s finding that the proposed accomplished transfers injure other water

users. Appellant’s Opening Brief at 30-38. Pocatello contends that the statute

authorizing accomplished transfers limits inquiry into injury to situations where a party

3 Subsequent to the City of Pocatello’s recommendations, IDWR has included the alternative points of
diversion condition in water right recommendations for municipal providers with interconnected systems.
“ 1t is also worthy of note that the Amici Curae in this subcase are themselves municipal providers (United
Water of Idaho, City of Nampa and City of Blackfoot), who described in detail in their Amicus Brief the
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objects to the transfer. Appellant’s Opening Brief at 32. This is an incorrect reading of
the accomplished transfer statute. Idaho Code § 42-1425 provides a means for
memorializing previously unauthorized/undocumented transfers in the SRBA. It states
that certain changes to a water right may be claimed in a general adjudication “provided
no other water tights existing on the date of the change were injured and the change did
not result in an enlargement of the original right.” These changes must have occurred
prior to the commencement of the SRBA, that is to say prior to November 19, 1987. The
statute goes on to outline the procedure for dealing with obj ections to a change under the
statute, but does not /imit inquiry into injury to only those cases where there has been an
objection.

As the SRBA District Court pointed out, Idaho Code § 42-1425 “does not
eliminate the Director’s authority and statutory duty to investigate the claim and file a
Director’s Report.” (R. 5133). Rather, it permits the Director to recommend that a water
right be claimed as it was exercised as of the commencement of the SRBA, so long as no
injury to other rights resulted from the change. This allows the Director the flexibility to
recommend accomplished transfers without denying such changes on the procedural basis
that no formal transfer occurred. It does not create a scenario whereby ail changes will
be accepted as claimed without investigation by IDWR or verification that the criteria of
Idaho Code § 42-1425 have been met. In addition to not causing injury to existing water
rights, the accomplished transfer does not authorize an enlargement of the right.

Idaho Code § 42-1425 was held constitutional in Fremont-Madison Irrigation

Dist. v. Idaho Ground Water Appropriators, Inc., 129 Idaho 454, 457-58, 926 P.2d 1301,

injury to the priority of other water users that would result in the absence of the recommended condition.
(R. 4968-78)

1






1304-05 (1996) (Basin-Wide Issue No. 4), precisely because of its built-in protections
against injury and enlargement. This no-injury premise is critical to the accomplished
transfer.  Without it, the accomplished transfer statute would be unconstitutional.
Accordingly, the Department is duty-bound to ensure that in recognizing any
accomplished transfer, injury is avoided.

Contrary to the argument advanced by the City of Pocatello, the absence of
objections to a proposed accomplished transfer does not absolve the Director of his duty
to investigate whether a proposed accomplished transfer complies with the statutory
criteria described above,

As the SRBA District Court stated:

Nowhere does the statute require IDWR to accept Pocatello’s claim as a

prima facie showing of compliance with the statutory criteria nor does

Idaho Code § 42-1425(2) limit these criteria to the circumstance where an

objection is filed by a third party. This would potentially eliminate any

review by the Director as contemplated under 1.C. § 42-1425 (1)(c).

Although the amnesty provisions of 1.C. § 42-1425 waive the application

of the formal transfer requirements, the purpose of the statute is not to put

the claimant in a better position than had the transfer requirements been

followed by overlooking whether the transfer results in injury or

enlargement in the absence of an objection by a third party.”
(R. 5134). This Court has addressed this issue before in Barron v. IDWR, in which it
held that IDWR was not required to accept a transfer applicant’s showing of compliance
with the transfer statute without an examination, simply because 1o objections were filed.
135 Idaho 414, 421-422, 18 P.3d 219, 226-227 (2001).

Tn addition to misconstruing the Director’s authority under Idaho Code § 42-1425,

the City of Pocatello fails to address the Director’s statutory duty to investigate water

right claims and file a Director’s Report on the nature and extent thereof, pursuant to

12






Idaho Code §§ 42-1410 and 42-1411, respectively. The Director is authorized to include
in his Report “such remarks and other matters as ar¢ necessary for definition of the right,
for clarification of any element of a right, or for administration of the right by the
director,” Idaho Code § 42-1411,

As discussed above, the Director provided evidence that recommending
Pocatello’s rights with alternative points of diversion without a condition limiting
diversion by priority and diversion rate would be injurious to other existing water rights.
(R. 892-894; Tr. Vol. II, p. 231, L. 24 through p. 232 L. 25). The language in the
condition merely serves to maintain the priority associated with each of the City’s rights
while allowing the flexibility and efficiency of an interconnected well system. This is a
necessary protection of other existing water users and for the Director’s administration of
the water right, and does not affect Pocatello’s rights adversely. In fact, the condition
merely ensures that the City will exercise its water rights consistent with the prior
appropriation doctrine. As nofed in the Special Master’s Amended Report, IDWR would
not have recommended the alternative points of diversion without the condition (R.
4749).

Without the condition, the protection afforded to other water users by the priority
date attached to their rights is diminished, As discussed above, the SRBA District Court
has held that where the priority of an affected right is diminished, the injury is essentially
per se. See Order on Challenge, (4 & B Irrigation District) at 25-26. “Even though the
priority administration may occur at some p;)int in the future, the injury to the priority
date oceurs at the time the accomplished transfer is approved.” (R. 5139). The Court

made the additional point that:
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The condition in no way prevents Pocatello from using its wells as
alternative points of diversion for each other. The condition only has
significance in the event of priority administration at which time the senior
priorities of existing users are protected. The very fact that Pocatello
contests the condition is an acknowledgement that without the condition
the priorities of existing water rights will be diminished in favor of the
alternative point of diversion for one of Pocatello’s more senior rights, . .
The Special Master also acknowledged this point - ‘[ilf, as Pocatello
argues, the alternative points of diversion cause no injury to juniors, then
the condition should not affect Pocatello’s rights,” Amended Master’s
Report and Recommendation and Order on Motion to Reconsider at 19.

(R. 5140-5141).

The SRBA District Court was correct in finding that the injury analysis conducted
by the Special Master was appropriate as a matter of law. The Special Master’s findings
of fact with regard to the necessity of the condition are well supported in the Amended
Report, and therefore were properly adopted by the District Coutt,

4. The condition does not prevent Pocatello from effectively and

efficiently delivering water to its municipal customers, even in cases

where the original point of diversion listed no longer exists.

Pocatello argues that IDWR erred in recommending the above-cited condition on
water rights that were first diverted from wells that no longer exist. The State disagrees.
Appellant's Opening Briefat 23. In cases where the original point of diversion of a water
right is no longer in use, the condition is nonetheless necessary to document both the
quantity of water diverted under the right and its original point of diversion. To explain
this, it is helpful to examine a hypothetical scenario. First, assume a municipality has
Water Right #1, which was developed at Well A in 1955 for 2.0 cfs. Next, assume you
have a domestic water user with Water Right #2, which was developed at Well B in 1970,

several miles away from Well A. Now assume that the municipality has Water Right #3,

which was developed in 1980 at Well C for 1.5 cfs and that Well C is near Well B.
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Further assume that the municipality’s water delivery system is interconnected and Water
Right #1 lists both Well A and Well C as points of diversion. Finally, assume Well A is
eventually abandoned by the municipality and the municipality now wants to divert the
full 3.5 cfs through Well C.

Under the above hypothetical, if the increase in pumping from Well C from 2.0
ofs to 3.5 cfs causes well interference for owner of Well B, the owner would be precluded
from getting relief from that injury without IDWR’s recommended condition on the water
rights because there would be no record of the original development for these
interconnected water rights. Thus, IDWR’s recommended condition protects other water
users by identifying how much water was developed under each water right at each
original well, Without this history, IDWR could not evaluate injury to other water rights
if a municipality consolidates its water rights at fewer wells, A municipality could argue
that they are entitled to withdraw the full 3.5 cfs of their water rights without concern for
the historical diversion rate. And while the increase in pumping in the hypothetical
scenario above is small, the cumulative impact of consolidation could be much greater for
municipalities who hold a large portfolio of interconnected water rights, The condition
recommended by IDWR ensures that consolidation of water rights at individual wells will
not injure other water rights,

The original legal description for the wells also comes into play in times of
geographically limited administration. The original legal description is important so that
senior water rights developed outside the area of administration are not transferred into
the area of administration. If Water Right #1 was developed at Well A, which was

outside the current area of administration, while Water Right #3 was developed inside the
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area of administration at Well C, the Department would view the use of Water Right # 1
at Well C as injury to water right rights within the area of administration that have a
priority date between Water Right #1 and Water Right #3, such as Water Right #2.

Pocatello complains that listing non-operating wells would mean that it could not
divert under its most senior rights. Appellant’s Opening Brief at 23,49, On the contrary,
cach of those rights lists 22 points of diversion, representing the City’s 22 operating
wells, under which it can be used. As the SRBA Court explained:

To the extent Pocatello’s use of the right through an alternative point of

diversion interferes with the well of an existing right then Pocatello has

still the option of diverting from other wells not causing interference. This

is no different than with Pocatello’s other rights. In the event of regional

administration, Pocatello could still divert from alternative points of

diversion within the region subject to administration, provided the original

well no longer in operation is also located within that same region and is

senior to the priority being regulated. This is also no different than with

any of Pocatello’s other rights. Pocatello is correct that to the extent the

well no longer in operation is located outside of the area of regulation,

Pocatello would not be able to revert back to the original well to avoid

regulation as the well is no longer in operation. Pocatello would still be

able to divert the right from alternative wells, if any, located outside the

area of regulation.
(R. 5144), The original well is listed because, if administration of the right is necessary,
information about the original point of diversion, including location and diversion rate, is
needed to ensure that other water users are not injured by the City’s use of alternative
points of diversion. The scenarios mentioned above provide clear examples in which
information about the original well would be necessary for administration of water rights
in an interconnected system.

Finally, Pocatello argues that it cannot administer its water rights uniformly

because all of its rights have not been recommended with the condition. Appellant’s

Opening Brief at 29. Three of the City’s water rights were subject to a formal transfer
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dated June 28, 1999, which designated 12 alternative points of diversion, and did not
include the condition discussed above. (See R. 4761). Because the transfer was issued in
1999, the Special Master concluded that the City could not meet the pre-1987 change
requirement necessary for an accomplished transfer under Idaho Code § 42-1425 (R
4761-62). Therefore, the Special Master’s Amended Report states that the points of
diversion for those water rights should remain as recommended, and that the water rights
should be decreed as in the transfer, without the condition. Jd. The City contends that
this creates confusion because “[t]he same wells have the condition in relation to some
water rights, but not to others.” Appellant’s Opening Brief, p. 29.

Pocatello’s argument is without merit, because it is wafer rights that are
conditioned in the SRBA, not wells, A water user can divert water under multiple water
rights using the same well. Those water rights may have different priority dates as well
as different uses. The fact that three of Pocatello’s water rights do not have the condition
does not create any confusion, as IDWR administers water by water right, not by
conditions placed on individual wells. To the extent that the City would like uniformity
in how its water rights are conditioned, it can file an administrative transfer with IDWR
to have the condition imposed on the three rights which were not subject fo an
accomplished transfer,

B. The District Court did npot err in affirming the Special Master’s
determination that the City of Pocatello’s groundwater wells could not be
designated alternative points of diversion for the City’s surface water rights,

The City of Pocatello claimed its groundwater wells as altemative points of
diversion for its surface water rights on Mink Creek and Gibson Jack Creck (R. 3812-

3823, 816-818). These surface water rights are among the City’s most senior rights.
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The City has ceased to divert surface watet from the creeks and instead, seeks to divert
groundwater from the Lower Portneuf River Valley Aquifer (“LPRVA”), under these
senior water rights.

The City of Pocatello claims that the Special Master erred as a matter of law in
finding that the City was required to show that its ground water and surface water rights
were diverting from the same source in order to obtain an accomplished transfer for
ground water points of diversion. Appellant’s Opening Briefat 41, The City’s rational is
that “[tThe SRBA court has already determined that all sources of water in basin 29 will
be administered as connected sources of water within the Snake River Basin, and that all
sources of water in basin 29 (except “Spring tributary to Papoose Creek”) will be
administered as connected sources of water within basin 29.” Opening Brief, p. 13.

Pocatello seems to be arguing that comnected sources of water are 10 be
considered the same source of water. This argument is without merit; source is an
element of a water right, whereas interconnection of water sources bears on
administration of water rights, Pocatello’s argument that a water user is entitled to
convert a surface water right to a ground water right so long as the sources are connected,
carried to its logical conclusion, tums water administration on its head. If Pocatello is
correct, a person with a senior priority surface water right at the upper end of the Eastern
Snake Plain Aquifer (“ESPA”) would be able to divert an equal quantity of water through
a ground water well hundreds of miles away at the lower end of the ESPA. This runs
counter to the prior appropriation doctrine and counter to administration using the ESPA

ground water model. Additionally, there is a vast difference between surface water rights

18






on crecks whose water levels vary drast.ically throughout the year, and the relatively
constant, reliable supply provided by groundwater.

The City construes the Special Master’s investigation into the source element of
the subject water rights as an error as a matter of law, claiming that American Falis
Reservoir Dis. No. 2 v. Idaho Department of Water Resources, 143 1daho 862, 154 P.3d
433 (2006) prohibits judicial intervention into issues of interconnection. Appellant’s
Opening Briefat43. Thisisa mischaracterization of the Court’s comments in that case.
The issue in American Falls was a facial challenge to the constitutionality of the
conjunctive management rules, This Court did not address what the SRBA can or should
consider in issuing a partial decree; the American Falls decision merely stated that a
“partial decree need not contain information on how gach water right on a source
physically interacts or affects other rights on that same source.” American Falls, 143
Idaho at 877, 154 P.3d at 448,

Furthermore, in this matter, the Special Master was not determining a degree of
interconnection for purposes of administration, but whether the ground water and surface
water rights were diverting from the same source. Source is an element of a water right
and completely within the purview of the SRBA District Court.

The City of Pocatello asserts its ground water wells as alternative points of
diversion for its senior surface water rights, claiming an accomplished transfer under
Idaho Code § 42-1425. Appellant’s Opening Brief at 38-39, Idaho Code § 42-1425(2)
states in part as follows:

Any change of place of use, point of diversion, nature or purpose of use or

period of use of a water right by any person entitled to use of water or

owning land to which water has been made appurtenant either by decree of
the court or under the provisions of the constitution and statutes of this
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state, [1] prior to November 19, 1987, . . . may be claimed in the

applicable general adjudication even though the person has not complied

with sections 42-108 and 42-222, Idaho Code, provided [2] no other water

rights existing on the date of change were injured and (3] the change did

not result in an enlargement of the original right.

The statute, however, does not allow for a change in the source element. As the SRBA
District Court stated in its Memorandum Decision and Order on Challenge:

The accomplished transfer provisions of Idaho Code § 42-1425 authorize

changes to the “place of use, point of diversion, nature or purpose of use

or period of use” but does not expressly authorize a change to the source

element. Presumably for the very reason that the injury to the water rights

of existing water users on the “new” source is per se. A change in source

is essentially the appropriation of a new water right. However, in the case

of a new appropriation the piority date is junior to those of existing users

on the new source while a transferred right retains its original priority

thereby shifting the schedule of existing priorities on the new source

resulting in injury to existing priorities.
(R. 5146). Thus, if Pocatello’s groundwater wells are not drawing from the same source
as its surface water rights, an accomplished transfer is not authorized by the statute. The
City of Pocatello does not appear to dispute that a change in source is not authorized by
Idaho Code § 42-1425, rather it claims that because its Basin 29 rights are connected,
there would be no change in source if its ground water wells were used to divert water
under its surface water rights, Appellant’s Opening Brief at 42-45.

The groundwater rights in question, as claimed by Pocatello, divert from the
LPRVA while the surface water rights divert from Mink Creek and Gibson Jack Creek
(R. 801-70, 3812-20). IDWR’s Senior Water Agent and Manager of the Adjudication
Technical Section, Carter Fritschle, testified that, while the sources were hydraulically
connected, the distance between the wells and the creeks (1/4 mile fo 1 mile) was great

enough that the wells could not be said to be drawing the same water as the surface rights

(TR., Vol. I, p. 79, L.11 — p.80, L.3). Pocatello’s expert, Greg Sullivan, testified to the
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contrary, that the sources are so closely connected as to be essentially the same source
(TR. Vol. IV pp. 802-03). The SRBA District Court carefully reviewed the record before

the Special Master and concluded that:

the evidence overwhelming [sic] supports the Special Master’s finding.
Mr. Sullivan testified that ‘roughly at least half the supply, if not more is
coming from these tributaries. So that would be half the supply of the
Lower Portneuf River Valley Aquifer comes from Mink Creek ~ or
primarily comes from Mink Creek and Gibson Jack Creek with some
coming from other tributaries.” TR. Vol. IV pp. 801-802. Mr. Sullivan
then concludes that because of the existence of this hydraulic connection,
Mink Creek, Gibson Jack Creek and the LPRVA are essentially the same
source. TR, Vol. IV pp. 802-03. The testimony does not support the
conclusion.

(R. 5147). After reviewing the testimony of both witnesses, the Special Master

concluded that

“la] showing that two separate water rights have independent sources or
are fed by different springs supports a finding of a separate source...the
city wells, although closely connected to the surface creeks, derive water
from a different source when they draw from the LPRVA. Although the
LPRVA derives a large portion of its water from the two creeks, it derives
a significant portion of water from other sources.”

(R. 4754).The SRBA District Court, in affirming the Special Master’s
findings of fact, also pointed out that,

By allowing the transfer the injury to the priority dates of existing ground
pumpers would be unavoidable. The two sources are sufficiently
disconnected such that ground water pumping has no affect [sic] on the
surface sources. While evidence was presented that the two creeks
contribute to the aquifer no evidence was presented supporting that the
aquifers contribute to the creeks. . . .Pocatello fails to address the issue of
the water it would receive from sources other than Mink or Gibson Jack
Creek which contribute to roughly the other half of the supply of the
aquifer,

(R. 5147-48).
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The City has presented no cvidence to support rejecting the Special Master’s
findings of fact. Rather, the City claims that it was an error as a matier of law for the
Special Master to investigate whether the City’s water rights divert from the same source.
Appellant’s Opening Brief at 42. On the contrary, the SRBA is charged with determining
the nature and scope of water rights, including the water source.

The Special Master properly undertook an analysis of the source elements of the
City’s groundwater and surface water rights to determine if an accomplished transfer of
alternative points of diversion was authorized by Idaho Code § 42-1425. After hearing
the expert testimony of the City’s witness and the Department’s witness, the Special
Master concluded that such alternative points of diversion would amount to a change in
source, which is not authorized by the statute. The District Court properly adopted the
Special Master’s findings of fact, and properly affirmed the lower court’s determination
that Idaho Code § 42-1425 does not, as a matter of law, authorize changes in source.

C. The District Court properly found that transfers of water rights developed
prior to 1969 are subject to the same no-injury requirement as transfers of post-
1969 water rights.

In its Motion, Pocatello claims that the accomplished transfer statute does not
apply to changes made to water rights before 1969, when it became necessary to seek a
formal transfer for changes to water rights. Appellant’s Opening Brief at 46. Therefore,
the City reasons that the Director has no authority to recommend a condition on water
rights based upon such pre-1969 changes. Id. at 48.

Contrary to Pocatello’s assertion, pre-1969 transfers are subject to an injury
analysis. Pocatello argues that, prior to the enactment of Idaho Code § 42-222 in 1969,

water right holders could make changes to their rights at will, and therefore, the
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accomplished transfer statute can only apply to those changes to a water right occurring
between 1969 and 1987, the date by which a change must occur to be authorized under
Idaho Code § 42-1425. Appellant’s Opening Brief at 46-48. The City asserts that before
the 1969 enactment of Idaho Code § 42-222, which required administrative approval of
changes to a water right, water right holders had a constitutional right to change their
water rights as they wished. Jd. Accordingly, the City claims, the Director has no
authority to approve or disapprove of changes occurring before 1969 and cannot impose a
condition based on an analysis of injury resulting from such changes. Id. at 48.

Pocatello’s argument is misplaced. First, as the SRBA District Court observed,
“[t]he requirement to file an application for a change in point of diversion became
mandatory in 1943.” (R. 5258). Second, Idaho Code § 42-108 states that a water right
holder may change the point of diversion so long as the change does not injure the
water rights of others, This limitation has been part of the statute since it was enacted
in 1899.

1daho common law dating from the early 1900°s also holds that a person cannot
change their water right if others are injured thereby. Walker v. McGinness, 8 Idaho 540,
69 P. 1003, 1006 (1902); see also Montpelier Milling Co. v. City of Montpelier, 19 Idaho
212, 113 P.741, 745 (1911). “[A] prior appropriator has no right to change the point of
diversion, when it will in any manner injure a subsequent appropriator.” Bennett v.
Nourse, 22 Idaho 249, 125 P.1038, 1039-1040 (1912); see also Crockett v. Jones, 42
Idaho 652, 249 P.483 (1926).

Pocatello has argued that:

IDWR cannot now retroactively use the provisions of Idaho Code § 42-
1425 to place a condition on a water right that would impede a water right
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holder from diverting water in accordance with changes rightfully

accomplished prior to May 26, 1969 because water right holders had a

constitutional right to make changes to their water right without prior

administrative approval up until May 26, 1969.

(R. 5288). This analysis is incorrect because, as discussed above, prior to 1969, water
right holders had a constitutional right to make changes to their water rights’only if such
changes did not cause injury to other water users. Idaho Code § 42-1425(2) states
that changes to water rights occurring prior to 1987 may be claimed in the SRBA “even
though the person has not complied with sections 42-108 and 42-222" provided no other
water rights were injured. Pocatello hangs its hat on the requirement of administrative
approval mandated by Idaho Code § 42-222 but neglects the reference to Idaho Code §
42-108, which has long required that any of the changes permitted therein cause no injury
to other water users.

As discussed above, the Special Master properly determined that Pocatello’s
designation of alternative points of diversion for its water rights causes injury to the
priority of other water rights (R. 4758-61). To the extent that such changes occurred
before 1969, they are not in compliance with the requirements of Idaho Code § 42-108 or
Idaho common law. To the extent that they occurred after 1969, they are not in
compliance with Idaho Code § 42-222. In either circumstance, the water right changes, if
claimed, come under the purview of Idaho Code § 42-1425. The Director therefore is
unquestionably vested with authority to analyze such changes and to recommend the
condition thereon.

Finally, Pocatello neglects the language of Idaho Code § 42-1411, which
empowers the Director, when recommending a water right, to add such conditions and

remarks “as are necessary for definition of the right, for clarification of any element of a

/
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right, or for administration of the right...” This authority is distinct from that provided
by Idaho Code § 42-1425. As shown in the course of this proceeding, the condition on
Pocatello’s water rights is necessary for the administration of the rights in times of
shortage, under scenarios of both local well interference and regional administration (R.
4758-61, 5139-42). Thus, even without the analysis conducted pursuant to Idaho Code §
42-1425, the Director is empowered to impose the condition as a necessity for
administration under the prior appropriation doctrine.

D. The District Court properly upheld the Special Master’s finding that the
purpose of use of water right 29-7770 is irrigation.

The City of Pocatello argues that the Special Master erred as a matter of law in
finding that changing the designated use of water right 20-7770 from irrigation to
municipal requires a valid administrative transfer. The Special Master based her
determination on the fact that the accomplished transfer statute only applies to changes
made to water rights before 1987, and this water right was licensed as an irrigation right
in 2003. The City argues that the Special Master can and should change the use
designation to correct the Department’s “error of law” in designating the use as irrigation.
Appellant’s Opening Brief at 53. Furthermore, the City states that it is not arguing for a
change in use for the water right, rather that the use has “always been within the broad
definition of “municipal”, and that legally this right must be changed to a more
appropriate descriptor.” Id. at 15. “Itis an error of law for the purpose of use to be listed
as municipal because the purpose of use for water right 29-7770 is exactly the same as
that of water rights 29-7118 and 29-7119, which the Special Master and IDWR have

agreed are municipal.” /d.
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As set forth in the Special Masters Amended Report, however, the City itself
sought and obtained the licensed water right in 2003, claiming irrigation as the purpose of
use (R. 4762). The City of Pocatello claims that the Department erred in designating this
water right’s use as irrigation, yet stated in its Opening Brief on Challenge that “Pocatello
requested the irrigation designation in order to expedite the long-overdue licensing of 29-
7770.” (R. 5008). The City cannot now claim that the Department erred in issuing the
water right in accordance with the City’s claimed use. Circumvention of a department
backlog through listing irrigation as the purpose of use does not justify now changing the
use to municipal. There is no agency error with regard fo the purpose of use of water
right 29-7770, Pocatello simply seeks to change it now without going through the formal
statutory transfer process.

There has been no valid transfer to change the licensed elements of water right
29-7770, and there is no pre-1987 change that can be documented through the
accomplished transfer statute because the water right was not licensed until 2003,
Therefore, there is no evidence to support a change in the elements of the water right to
be decreed. The SRBA District Court properly affirmed the Special Master’s decision in
maintaining the purpose of use as irrigation,

E. The District Court properly upheld the Special Master’s findings as to the
priority dates of water rights 29-13639 and 29-13558.

The Director’s Report is considered to be prima facie evidence of the elements of
a water right. Idaho Code § 42-1411. The Director’s Report is presumed to be correct
until such time as a water claimant produces sufficient evidence to rebut that
presumption. State v. Hagerman Water Right Owners, Inc., 130 Idaho 736, 745-46, 947

P.2d 409, 418-19 (1997). Idaho Rule of Evidence 301 states that a presumption ina civil
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action or proceeding is rebutted “by the introduction of evidence sufficient to permit
reasonable minds to conclude that the presumed fact does not exist.” “The trier of fact
has the primary responsibility for weighing the evidence and determines whether the
required burden of proof on an issue has been met.” Clear Springs Foods, Inc. v. Clear
Lakes Trout Co., 136 Idaho 761, 765, 40 P.3d 119, 123 (2002). The Court shall adopt the
Special Master’s findings of fact unless they are clearly erroneous. IR.C.P. 53(e)(2).

City of Pocatello claims that the Special Master did not correctly apply the
standard of proof in her analysis of whether the facts presented by the City were
sufficient to overcome the prima facie evidence of priority in the Director’s Report.
Appellant’s Opening Brief at 54. This argument attempts o disguise a matter of fact as a
matter of law. The Special Master did not apply the wrong standard of proof, but rather
determined that the evidence offered by Pocatello failed to rise to the level of substantial
evidence required to rebut the Director’s Report.

The City claims that water right 29-13558 is for the first well used by the City of
Alameda, For evidence of a 1905 priority date, the City offered a historic newspaper
article describing the history of a Mr. Satterfield, who, according to the article, moved to
the area in 1905 (R. 7664). The article quotes Mr. Satterfield as saying that Alameda’s
first well was deepened during the time of Alameda’s first mayor, and indicates that the
City of Alameda was founded in 7/17/1924. Id. The Department recommended a priority
date of 7/16/1924 because of the logical inference from the article that the well was in
existence prior to the establishment of Alameda, and in the absence of any further detail
on when the well was drilled (R. 901). The City of Pocatello seeks a priority date of

1905 based solely upon the claim that Mr. Satterfield came to the area in 1905.
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There is nothing in the City’s evidence to suggest that the well existed when Mr.
Satterfield arrived in the area, or that his arrival in 1905 precipitated the construction of a
well. As the City presented evidence that Alameda was not formed until 1924, there is no
basis to conclude that deepening the well during the term of the first mayor supports a
priority of 1905, As stated in the Amended Report, “[a]lthough that evidence has some
probative value, by itself it does not rebut the Director’s Report conclusion that priority is
July 16, 1924.> (R. 4764). The SRBA District Court properly upheld the Special
Master’s finding that there was insufficient evidence to meet the standard required by
LR.E. 301, to rebut the finding of priority made by the Director.

The evidence offered by the City to rebut the Director’s Report regarding priority
of water right 29-13639 is also tenuous. The Director based his determination of priority
on an earlier license for the specific well which gave a priority date of October 22, 1952
(R. 901). Pocatello asserts that beneficial use was made under the right on December 31,
1940, but offered no evidence of such beneficial use. Rather, the City offered evidence
that Alameda’s population grew from 2,100 in 1940 to 4,705 in 1950 (R. 7666). The
Special Master, after reviewing the evidence, stated that the proffered evidence “does not
rebut the Director’s Report recommendation of October 22, 1952, or present sufficient
evidence of a priority of December 31, 1940.” (R. 4764). The Special Master did find
that, since the application and permit both indicated that the wells existed on October 22,
1952, the priority should be advanced to one.day prior to that date, or October 21, 1952
(R. 4764).I

The Special Master applied the appropriate standard of review in analyzing the

City of Pocatello’s evidence, and found that the evidence was not sufficient to meet the
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required burden of proof. The City has presented no evidence that the Special Mastet’s
findings were clearly ermoneous, therefore, the SRBA District Court properly upheld the
Special Master’s findings.

F. Whether The Respondent Should Be Awarded Attorney Fees And Costs On

Appeal.

Idaho Code § 12-121 provides that, in any civil action, the court may provide

reasonable attorney’s fees to the prevailing partys. Pursuant to LR.C.P. 54(e)1, the award
of attorney’s fees can only occur when the court finds that the case was brought
frivolously, unreasonably or without foundation. Where the appellant has failed to
identify findings of fact made by the district court that are clearly or arguably
unsupported by substantial evidence, and where the appeliate court was not asked to
establish new legal principles, modify or clarify existing law, but the focus of the appeal
was the application of settled law to the facts, the appeal is deemed to be without

foundation. Troche v. Grier, 118 Idaho 740, 742, 800 P.2d 136, 138 (Ct. App. 19%90);

Scoit v. Castle, 104 Idaho 719, 725, 662 P.2d. 1163, 1169 (Ct. App. 1983).

While the State does not as a general practice request attorney’s fees and costs, it
does so in this proceeding because the City of Pocatello has failed to identify findings of
fact that are clearly erroneous and has merely sought review of the application of settled
law to the facts.

First, as to issues of fact, Pocatello has failed to meet its burden to show that the
findings of fact of the District Court are cleai’iy erroneous. Pursuant to LR.C.P. 52(a), the

special master's findings of facts, which are adopted by the SRBA district court, are
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considered to be the findings of the SRBA district court, and the findings of the SRBA
district court will not be set aside on appeal unless clearly erroneous. Pocatello has failed
to demonstrate that any of the findings of fact made by the Special Master and adopted by
the District Court are clearly or even arguably unsupported by substantial evidence. With
respect to the issues of whether its surface water rights divert from the same source as its
ground water wells, and the correct priority dates of water right nos, 29-13639 and 29-
13558, Pocatello’s appeal is merely an attempt to have this Court second guess the
District Court and Special Master on conflicting evidence.

As to issues of law, Pocatello’s appeal is unreasonable and without foundation in
Idaho law. The City’s contention that Idaho Code § 42-1425 permits a change in source,
ot limits the Director’s investigation of the right to instances where an objection has been
filed are belied by the clear and unambiguous language of the statute itself. The same
plain language prohibits changing the purpose of use of water right no. 29-7770 because
the change in use occurred after November 19, 1987. Additionally, Pocatello’s argument
that the Department erred as a matter of law in recommending that right with an irrigation
purpose of use as requested and demonstrated by Pocatello itself is frivolous and
unreasonable.

Pocatello’s assertion that the District Court erred in finding that injury to priority
is injury per se is also without a reasonable basis in existing law; this Court addressed the
issue in Fremont-Madison Irrigation Dist. v. Idaho Ground Water Appropriators, Inc.,
129 Idaho 454, 457-58, 926 P.2d 1301, 1304-05 (1996) (Basin-Wide Issue No. 4). The

contention that the Director cannot impose a condition today that he did not impose on

$ The State believes that Idaho Code § 12-121 is the applicable statute in this procceding, however should
the Court find that Idaho Code § 12-117 applies, we plead in the alternative to be awarded attorney fees and
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similar water rights 10 years ago is in direct conflict with Idaho Code § 42-1411 which
unambiguously grants the Director the authority to impose conditions or remarks he
deems necessary for the administration of the right. Finally, the question of whether pre-
1969 water right transfers are subject to the no-injury rule is a matter of settled Idaho law.

As a result of the City of Pocatello’s appeal the State has been forced to spend
considerable time and resources responding to this appeal. Since the appeal is
unreasonable and lacks foundation in fact or law, the State should be awarded its
reasonable attorney’s fees and costs pursuant to Idaho Code § 12-121.

IV. CéNCLUSION

Pocatello has failed to show that the findings of fact of the SRBA District Court
are clearly erroneous as to whether the proposed accomplished transfer listing all of
Pocatello’s wells as alternate points of diversion for its groundwater rights injures other
water rights, as to whether the City’s groundwater wells are diverting from the same
source as the City’s surface water rights, or as to the priority dates of water right nos. 29-
13639 and 29-13558. Therefore, these findings should be affirmed.

Idaho law clearly supports the District Court’s conclusions that, as a matter of
law, the Director has the authority to investigate Pocatello’s claimed accomplished
transfer, and to recommend a condition he deems necessary for the administration of the
water rights. Further, the plain language of Idaho Code § 42-1425 supports the District
Court’s conclusion that the statute does not provide for accomplished transfers resulting
in a change of source, or allow for accomplished transfers in the case of changes made
after 1987. The State respectfully requests, therefore that the Court affirm the findings of

the SRBA District Court and grant it attorney fees and costs..

costs under that statute,
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DATED this 25" day of July, 2011.
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