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The State of Idaho, by and through the undersigned deputy attorney general, hereby

moves the Court to issue a Special Master’s Recommendation as to elements of Water Right No.

01-02064 that relate to hydropower storage rights.

In March 2011, the Court issued its Order on Motions for Summary Judgment and

Alternative Motion for Declaratory Judgment (“Order”) in this subcase. The Order held that
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Idaho Power holds a storage right for 2.65% of primary storage capacity, and that any additional,
secondary storage right was extinguished by the 1976 Spaceholder Contract. Following the
Order, Idaho Power Company and the State filed motions to alter or amend or motions for
reconsideration. The issues raised on reconsideration were 1) whether the operation and
maintenance (“O & M”) charges paid by Idaho Power Company were properly at issue before
this Court, and 2) if the issue of whether the power storage capacity in American Falls is subject
to a trust obligation is ripe for decision.

In its Order on Motion to Alter or Amend and Motion For Reconsideration or, In the
Alternative, Motion to Alter or Amend, dated July 20, 2011 (“Order on Reconsideration”), this
Court held that 1) the O&M charges are not properly before the Court and 2) the question of
whether the power storage capacity in American Falls reservoir is subject to a trust obligation is
“incomplete and not ripe for decision in this proceeding.” Order on Reconsideration, at 9. This
most recent Order effectively resolved all remaining issues relating to hydropower storage rights
in American Falls Reservoir. The time in which to appeal the Order on Reconsideration is now
past.

AO1 9(d) provides that a Special Master may issue a recommendation on a water right
claim which has not had full resolution of every element if he or she “certifies to the Presiding
Judge that there‘has been an express determination that there is no just reason for delay for
submission to the Presiding Judge.” The State requests that the Court issue a Special Master’s
Recommendation in this subcase as to elements related to hydropower storage rights. This will
provide the parties finality on the matter and narrow the issues remaining in this subcase that
may go to trial. Issuance of a Special Master’s Recommendation on this discrete issue will not

frustrate the ongoing settlement discussions between the parties as to other disputed elements of
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this water right, but will help clear the field of issues that are no longer in play in this
proceeding. Given the remaining issues and the potential for protracted negotiations and
litigation thereon, there is no just reason to delay submission of this issue to the District Court.
The State therefore respectfully asks that this Court grant its motion and issue a Special Master’s
Recommendation on the elements of Water right No. 01-02064 that relate to rights for
hydropower storage.

RESPECTFULLY SUBMITTED this 29% day of September 2011.

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

>

SHASTA KILMINSTER-HADLEY
Deputy Attorney General
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CERTIFICATE OF SERVICE

I certify that on this 29™ day of September 2011, I caused to be served the original and
copies of the State of Idaho’s MOTION FOR ISSUANCE OF SPECIAL MASTER’S
RESOMMENDATION AS TO ELEMENTS RELATED TO HYDROPOWER STORAGE
RIGHTS on the following persons by the methods indicated:

Original to:
CLERK OF THE DISTRICT COURT

SNAKE RIVER BASIN ADJUDICATION

253 THIRD AVENUE NORTH
PO BOX 2707
TWIN FALLS, ID 83303-2707

Copies to:

IDAHO POWER COMPANY
Represented by:

JAMES C TUCKER

IDAHO POWER CO

PO BOX 70

BOISE, ID 83707

IDAHO POWER COMPANY

Represented by:
ADAMT.DEVOE
BROWNSTEIN HYATT ET AL
410 17TH STREET, SUITE 2200 -
DENVER, CO 80202

AMERICAN FALLS RESERVOIR
Represented by:

C THOMAS ARKOOSH

301 MAIN ST

PO BOX 32

GOODING, ID 83330

ABERDEEN AMERICAN FALLS GWD
BINGHAM GWD

BONNEVILLE JEFFERSON GWD
CAREY VALLEY GWD

IGWA INC

JEFFERSON CLARK GWD

MADISON GWD

MAGIC VALLEY GWD

NORTH SNAKE GWD

O
O
|

o000 OoOooddx

OOO00N

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (208) 736-2121
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile:

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile:

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

U.S. Malil, postage prepaid
Hand Delivery

Federal Express

Facsimile:

Statehouse Mail
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Represented by:
CANDICE MCHUGH
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHTD.
101 CAPITOL BLVD.,, STE. 208
BOISE, ID 83702

A & BIRRIGATION DISTRICT U.S. Mail, postage prepaid

BURLEY IRRIGATION DISTRICT [0 Hand Delivery

FALLS IRRIGATION DISTRICT [0 Federal Express
Represented by: [0 Facsimile:

ROGER D LING [0 Statehouse Mail

615HST

PO BOX 396

RUPERT, ID 83350-0396

NORTH SIDE CANAL COLTD U.S. Mail, postage prepaid

TWIN FALLS CANAL COMPANY [0 Hand Delivery

MILNER IRRIGATION DISTRICT [] Federal Express
Represented by: O Facsimile:

TRAVIS L THOMPSON [0 Statehouse Mail

113 MAIN AVE W, STE 303

PO BOX 485

TWINFALLS, ID 83303-0485

MINIDOKA IRRIGATION DISTRICT U.S. Mail, postage prepaid
Represented by: [0 Hand Delivery

W KENT FLETCHER [0 Federal Express

1200 OVERLAND AVE O Facsimile:

PO BOX 248 [0 Statehouse Mail

BURLEY, ID 83318

USDI BUREAU OF RECLAMATION U.S. Mail, postage prepaid
Represented by: [0 Hand Delivery

US DEPARTMENT OF JUSTICE [0 Federal Express

ENVIRONMENT & NATL' RESOURCES O Facsimile:

550 WEST FORT STREET, MSC 033 [0 Statehouse Mail

BOISE, ID 83724

UNITED STATES OF AMERICA U.S. Mail, postage prepaid

REGIONAL DIRECTOR PN REGION O Hand Delivery

BUREAU OF RECLAMATION PN-3100 O Federal Express

1150 N CURTIS RD STE 100 0 Facsimile:

BOISE, ID 83706-1234 OO0 Statehouse Mail
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IDWR DOCUMENT DEPOSITORY O U.S. Mail, postage prepaid
PO BOX 83720 [0 Hand Delivery
BOISE, ID 83720-0098 [0 Federal Express

O Facsimile:

Statehouse Mail
DAVID W. GEHLERT U.S. Mail, postage prepaid
ASSISTANT ATTORNEY GENERAL O Hand Delivery
ENV’T & NAT'L RESOURCES L1 Federal Express
UNITED STATES DEP'T OF JUSTICE O Facsimile:
1961 STOUT STREET, 8TH FLOOR O Statehouse Mail
DENVER, CO 80294
AMERICAN FALLS SPACEHOLDERS U.S. Mail, postage prepaid
Represented by: [0 Hand Delivery
JERRY R. RIGBY [0 Federal Express
25N2"°E OO0 Facsimile:
PO BOX 250 [0 Statehouse Mail
REXBURG, ID 83440-0250

Deputy Attorney General
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