‘ DEPARTMENT OF
Jerry R. Rigby, ISB #2470 WATER HESOURGES

Robert H. Wood, ISB 8229

RIGBY ANDRUS & RIGBY CHTD.
P.O. Box 250

Rexburg, Idaho 83440

Telephone: (208) 356-3633
Facsimile: (208) 356-0768

Attorneys for Claimants: DKJ Farms, LLC & Woodmansee Johnson Canal Company

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Subcase Nos. 22-265E, 22-13479, 22-594, 22-13987 &
22-13988

In Re SRBA
Case No. 39576

CLAIMANTS DKJ FARMS, LLC &
WOODMANSEE JOHNSON CANAL COMPANY
RESPONSE TO OBJECTOR BROWN’S MOTION
TO FILE LATE OBJECTIONS

The Petitioner George Brown has petitioned the Court to allow his filing of late
objections to water right numbers 22-265E!, 22-13479, 22-594, 22-13987, and 22-13988.
Presently, the only objectors to the above entitled claims are the Claimants themselves. However,
even if Petitioner’s motion has shown good cause for his tardiness, he should not be allowed to
file the late objections because the reasons provided for in the objections have no basis in law.
Therefore, the law is well established that before one is entitled to receive leave of the court to

allow a late motion claiming good cause, one must also establish that there is a basis in law and

'22-265E is the Parent right which has now been split into 22-13987 & 22-13988
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fact which, if proven, would result in objector’s prevailing upon his underlying objection. This is
not the case in the present matter as shall be detailed below:
Non-protested Transfers

The Petitioner has objected to water rights 22-13987 and 22-13988 on the grounds that
these water rights resulted from transfers which violate 1.C. § 42-222's rules regarding transfers.
However, regardless of the Petitioner’s reasons, he is barred from appealing or objecting to these
transfers by the Idaho Administrative Procedures Act.

Transfers are administrative actions and as such, are subject to judicial review pursuant to
the provisions and standards set forth in chapter 52, title 67, Idaho Code (The Idaho
Administrative Procedures Act). I1.C. § 42-222 (5) and LC. § 42-1701A(4).

An agency action can be defined as “the whole or part of a rule or order.” 1.C. § 67-
5201(3)(a). An order is “an agency action of particular applicability that determines the legal
rights, duties, privileges, immunities, or other legal interests of (1) or more specific persons.”
LC. § 67-5201(12). A transfer proceeding with the Idaho Department of Water Resources
(IDWR) clearly determines the legal rights, duties, and privileges, and other legal interests
regarding a water right.

The Idaho Administrative Act (hereinafter IAPA), does provide for judicial review of
agency actions, yet it also provides parameters which that review may be allowed. One of those
parameters is that the person aggrieved must have exhausted administrative remedies before
seeking judicial review. L.C. § 67-5271. Another is that the person aggrieved must petition for

judicial review of a final order within 28 days of the final order. 1.C. § 67-5273. Finally, venue
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for judicial review of an agency decision regarding real property is proper in the county in which
the property which is the subject of the agency action is located (or the District Court correctly
assigned such appeals). 1.C. § 67-5272. In fact, the Idaho Code statutes which address the
adjudication of water rights, chapter 14 of title 42, specifically deny jurisdiction for judicial
review of agency actions in a adjudication proceeding as commenced under that chapter, such as
the SRBA. L.C. § 42-1401D.

The Petitioner has listed transfers 3002 and 2034 as the transfers which have allegedly
had negative effects on his water rights and the environment. Transfer 2034 is dated October 7,
1979, and transfer 3002 is dated July 22, 1985. Both of these transfers pre-date the SRBA. As
agency actions, both transfers were subject to the IAPA’s rules for judicial review. First, the
transfers were not challenged by the Petitioner within 28 days of the final order. Second, there is
no record of the Petitioner exhausting administrative remedies. Finally, the venue for
challenging the transfers lies in the District Court where the property which is subject to the
administrative action exists.

Because the Petitioner has not complied with the rules for judicial review as prescribed
by IAPA, he should not be allowed to object on the grounds that the transfers violate his rights.
In fact, the matter is “jurisdictional” in that this Court is without jurisdiction to even hear the
objection by Petitioner.

Enlargement Claim
The Petitioner has also petitioned to file a late objection to water right 22-13479 on the

grounds that it is an enlargement of an earlier right, 22-265. The Petitioner asserts in his remarks
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to the Standard Form 1 Objection that “right 22-13479 was approved pursuant to LC. § 42-1426
resulting in an increased rate of diversion to 3.1 cfs. An element of L.C. § 42-1426 is that the
right cannot result in an enlargement.”

The Petitioner seems to show a fundamental misunderstanding of what an enlargement
claim is. Here, the Petitioner is claiming that the water right owner diverted 3.1 more cfs than he
is allowed. However, that is untrue. The Claimant’s predecessor in interest filed this claim
because he had been able to use a previously decreed right of 3.1 cfs of the water on acres upon
which the original right did not appertain. It is precisely for situations such as these that .C. §
42-1426 was passed. This law allows water right users who have enlarged their valid rights by
irrigating previously unauthorized acres to obtain an additional right to use the same decreed
diversion rate with a later priority date without having gone through the initial permitting process
and by obtaining said enlargement right through the SRBA.

The Petitioner has provided no claim that the Jeppesens have diverted cfs in addition to
their allowed decreed rights. As such, his petition to file a late objection on the grounds that the
Jeppesen’s used water they were not authorized to divert should not be allowed.

Finally, as to Claimant’s right No 22-594 (adding an additional point of diversion & place
of use): In addition to the accomplished transfer issues described above, the Petitioner’s
objection claims violations of conservation laws and loss of public interest have occurred, which

is not within the purview of this SRBA Court.
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Conclusion

The Petitioner should not be allowed to file a late objection on the grounds that transfers
2034 and 3002 had damaged his water rights because he has not complied with the requirements
of the IAPA, and the SRBA Court lacks jurisdiction to hear such arguments as such orders are
res judicata. Similarly, the Petitioner should not be allowed to filed a late objection on the
grounds that the Jeppesens have diverted more water than what has been allocated to them
because he has submitted no claim of such, despite having more than adequate time to show such
proof. Finally, the Petitioner requests the ability to argue that the violations of conservation laws
and loss of public interest have occurred, which is not within the purview of this SRBA Court.
Therefore, as a matter of policy and judicial economy, Petitioner’s petition should be denied by
the Court.

DATED this 19th day of September, 2011.
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION

I hereby certify that a true and correct copy of the foregoing document was on this date
served upon the persons named below, at the addresses set out below their name, either by mail-
ing, hand delivery or by telecopying to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to
them; or by facsimile transmission.

DATED this 19" day of September, 2011.

RIGBY ANDRUS & RIGBY, Chartered

. /f/%

Jerry R ig@ ~ < 7 /
Joseph F. Brown [X 1 Mail
4094 S. Federal Way, #K102 [ ]Hand Delivery
Boise, ID 83716 [ ]Facsimile
[X ] Electronic Mail
IDWR Depository [X ] Mail
P.O. Box 83720 [ ]1Hand Delivery
Boise, ID 83720 [ ] Facsimile
Clerk of the District Court [X ] Mail (Copies for each file)
Snake River Basin Adjudication [ ]Hand Delivery
PO Box 2707 [ X ] Facsimile

Twin Falls, ID 83303-2707
208-736-2121
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| April 2%, 1982

:'Idaho Water Resource Board

'%Ron Carleon -
‘Idaho Falls. Idaho 83401

EGentlemen._;_"
. QThe Woodmansee~Johnscn-Rexburg—M111 Dltch Co. who is: the sole owner
.‘-of water rzghts numbered 22«0594 and 220592, with. prlomty dates of .
.3—15-1881 and 3—15-1889, wlshes to change the point of dlversion toi
‘a new point of dlveralon and place of. use. to the ST NW- of Sec._Zl
.TNP,Enge L1 E.. Thls land 15 owned and operated by. Merle Jeppesen,JV

.?;. Thls water is from the Moody Creek.

- Sincereiy.‘;

Dell Palmer Presldent
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l Woodmansee Johnson Canal Company
Directors ?\"Ieetinu
December 7, 2002

j Mark Hirschi, Russell Wilding, Bevan Jeppesen. Dallin Jeppesen
TUS.

Present: Dell Bcn Y

and Brent Ba

Subject: MC le Jeppesen family’s request to obtain water shares in the Woodmansee
Johnson Canal Company.

it was movet

ed by Dell Barney nal we issue 530 water shares in the Woodmansee Johnsen
Canal Company to the Merle

Jeppesen family,
These 330 waler shares will be allocated to water the 530 acres they are presently
watering with the Woodmansee Johnson's water rights in the Moody Creek.

The directors will allocate 20 ¢fs for the 330 shares of warer.

The directors will assess the 530 water shares at $§ (0 per share, using the 2002
assessment of 5. (}O er share on the other water shares in the canal co. as the standard.
In any vear when the assessment on the xgguhu shares is increased or duieaaw tlie
assessment on 530 shares o the Jeppesen family will be-adjusted proportionately. In the
se that there are additional assessments made during any vear. the Jeppesen shares will

essed proportionately to the assessment on the regular shares. or 209 of the

ssment on the regular shares.

P

It is further moved that we have Jerry Rigby review the motion to add any insight or
changes that may be necessary from a legal standpoint.

Mark Hirschi seconded the motion. The vote was unanimous.

Mark Hirschi moved that the meeting be adjourned. Seconded by Dell Barney. Meeting

adjourned.

Notation: The Woodmansee Johnson C am? Company’s water right in the Moody Creck
is reduced by one-half on Jund Yot every vear.
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