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Motion for Reconsideration or for Permissive Review, Memorandum 150 Motion

Re: for Reconsideration or for Permissive Review, Affidavit of Robert Hardgrove and
Certificate of Service (GP File No. 8955-2) [IWOV-GPDMS FID496223]

Notes:
TO: Director of IDWR

FROM: Michael C. Creamer and Michael P. Lawrence {Givens Pursley LLF)
RE.: SUBCASE NOS. 37-296A, 37-717, and 37-1216

Please find attached the Moznon for Raconcideration or for Fermissive Remew, Memorandum in Support, Affidavit of
Robert R. Hardgrove and a Certificate of Service, all dated September 13, 2011.

3hould you have any questions please do not hesitate to contact me. Thank you.

HHlt Bievenson
Assistant to Christopher H. Mever, Michael C. Creamer,
and Elizabeth M. Donick

(IVED URSLEY ™
601 West Bannoclk Street
Boise, ID 83701
Direct Dial: (208) 388-1227
Facsimile: (208) 388-1300
www. givenspursley.com

If this fax does not transmit fully or is difficult to read, please contact me at (208) 385-1200.

CONFIDENTIALITY NOTICE: This facsimile may contain confidential information that is
protected by the attorney-client or work product privilege. It is intended only for the use of the
individual{s) named above. If you are not a named recipient or an employee responsible for
delivering the facsimile, you are instructed not to deliver, distribute or copy this facsimile, nor
should you disclose its contents or take any action in reliance on the information it contains. If
you have received this facsimile in error, please notify us immediately by telephone to arrange for
the return of the transmitted documents to us. Thank you.
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Michael C. Creamer, ISB #4030
Michael P, Lawrence, 188 #7288
GIVENS PURSLEY LLP

601 W, Bannock St

Post Office Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: Z08-388-1300

ODREZ_ 12579431
Attorneys for Claimant City of Hatley
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inn Re SRIIA SUBCASE NOS. 37-2%90A, 37-T17, and
Case No. 39576 MOTION FOR RECONSIDERATION

OR FOR PERMISSIVE REVIEW

Claimant City of Hailey (“Hailey™), by and through its attorneys of record, Civens
Pursley LLP, moves the Court for an order granting reconsideration of its August 30, 2011 Order
on Motion to Strike and Motion for Summary Judgment (*Order”) entered in the above-captioned
subcases to LRUC.P. L1@2XB) or, in the alternative, for an order granting permissive review of
the Order pursuant to SRBA AO1L § 9.¢ and LAR. 12, This motion is supported by Hailey's
Memorandum in Support of Motion for Reconsideration or for Permissive Review [iled
contemporaneousty herewith.

DATED this 13th day of September, 2011,

GIVENS PURSETR
( Z,
By: ™ %@w %

Michael C. Creamer
Attorneys tor City of Hailey

MOTION FOR RECONSTDERATION OR FOR PERMISSIVE REVIEW —1
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Michael C, Creamer, 1SB #4030
Michael P, Lawrence, IS8 #7288
GIVENS PURSLEY LILP

601 W, Bannock St.

Post Office Box 2720

Boise, ldaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

9882 1258151 4

Attorneys for Claimant City of Hailey

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF [DAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NOS. 37-296A, 37-717, and
37-1216
{Case No. 39576 MEMORANDUM IN SUPPORT OF

MOTIHON FOR RECONSIDERATION
OR FOR PERMISSIVE REVIEW

Claimant City of Hailey (“Hailey™), through its attorneys Givens Pursley LLP, files this
memorandum in support of its Motion for Reconsideration or for Permissive Review {“Motion™)
filed contemporancously herewith, Hailey seeks reconsideration under LR.C.P. 11(a)(2}(B) and
review under SRBA Administrative Qrder 1 (“AOP™ § 9.0 and LAR. 12 of the Special Master’s
August 30, 2011 Order on Motion 1o Strike and Motion for Summary Judgment (“Osder™).
Hailey respectfylly requests the Special Master reconsider the Order’s findings and conelusions,
or recommaend and forward this matter to the SRBA Presiding Judge for his determination, on the
following grounds:

1. The Frose Decree expressly and unambiguousty adopted and confirmed, and did
not “supersede” or alter, the Tucker Decree;

2. Right no, 37-1216 was decreed for year-round use in the Tucker Decree;

MEMORANDUM IN SUPPORT OF MOTION FOR
RECONSIDERATION OR FOR PERMISSIVE REVIEW -1
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3. The difference in the amount of flow through Alturas Water Company’s
(*Alturas™ historical seven inch and ten inch diameter pipes (i.¢. the amount decreed under right

no. 37-717 in the Frost Decree) is about 3.2 ¢f; and

4. The 1983 Agreement did not, and did not need to, address all the parties” water
riglts,
STANDARDS OF REVIEW
1. Standard for Motions for Reconsideration

When the court is presented with a motion for reconsideration of an interlocutory order
pursuant to LR.C.P. 11E)(2)(B), “the trial court should take into account any new facts presented
by the moving party that bear on the correciness of the interlocutory order. The burden is on the
moving party to bring the trial court's attention to the new facts,” Coewr d'dlene Mining Co. v,
First Nat, Bank of North Idaho, 118 Idaho 812, 823, 800 P.2d 1026, 1037 {1990), However, “the
absence of new evidence accompanying [a] motion for reconsideration does) not, standing
alone, require that the moton be denied.” Johmson v. Lambros, 143 Idaho 468, 473, 147 P34
100, 105 (2006). This is because:

a rule requiring new evidence on a motion for reconsideration would be a cause

for concern. . . [because it would prevent a party from drawing the trial court’s

attention to errors of faw or fact in the initial decision, precluding correction of

even flagrant crrors except through an appeal,

Id  As discussed below, there are errors of taw and fact warranting reconsideration in this case.
2, Standard for Motion for Permissive Review

According 1o SRBA AO1 1§ 9.e

any party to the subcase may scek permissive review by the Presiding Judge of

the Special Master’s interlocutory determination which involves a controlling

question of law as to which there are substantial grounds for difference of opinion

and on which immediate consideration of the determination may advance the
orderly resolution of the litigation following the procedures sef forth in LAR. 12,

MEMORANDUM IN SUPPORT OF MOTION FOR
RECONSIDERATION OR FORPERMISSIVE REVIEW -2
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The issues from the Order addressed below present controlling questions of law as (o
which there arc obvious differences of opinion. Immediate consideration by the Presiding Judge
and & ruling in favor of Haitey would advance the orderly resolution of this case by avoiding the
need for a trial on those issues.

DISCUSSION

1. The Frost Decree expressly adopted and confirmed, and did not supersede or alter,
the rights awarded in the Tucker Decree.

As noted in the Ovder, the rights claimed in these subeases originated in two prior
decrees: the 1900 Tucker Decree and the 1909 Frost Decree. Order at 4. However, by its awn
text, the Frost Decree did not “supersede[],” Order at 4, or change the rights awarded in the
Tucker Decree. Rather, the Frost Court expressly adopted and confirmed-—unaltered—the
Tucker Decree rights (37-296A and 37-121 6 and awarded Alturas a new water tight (no. 37-
717).

In Finding of Fact No. 8 of the Frost Findings and Conclusions, the Court addressed the
prior water right decrees between and among the parties 1o the Frosf casc:

That certain of the claimants o the right to the use of the waters of the Malad or

Big Wood River and its wibutaries, have at various times litigated the right to the

use of certain tributaries of the said niver, in the following described actions, and

that the decrees of the said District Court, awarding the following amounts of

water, al the respective dates, to the various claimants thereto, have been entered
and fited in such actions as follows, to-wit:

U The Tucker Decree was issued in Caldwet] and Alturas Water Co, v Tucker, er al, {4™ Jud, Dist., Blaine
County, Dec. 24, 19003, and the Frost Decree was dssued in S.C Frost v Alturas Water Co., et al (4™ Jud. Dist.,
Blaine County, Due, 13, 1909), A copy of the Trcker Decree was included ag Attachment F o IDWRs Dec. 17,
2010 Supplemental Lirecior's Report, while copies of some, but not all, pages from the Frosr Decree and the Frast
Clonrt's Findings of Fact and Conctusions of Law (*Frost Findings and Conefuyions”™) oited in this memorandum
were included in Attachment 1.

e Order at 10 states that the Tweker Deoree gave “Mancy Tucker o vight during the brigation season and
Alturas Water two rights during the non-itrigation season,” {(Emphasis added)) Hailey finds only mne right decread

1o Altgras in the Tweker Decree and, as discussed b the text, understands it to be a vear-round right.

MEMORANDUM IN SUPPORT OF MOTION FOR
RECONSIDERATION ORFOR PERMISSIVE REVIEW — 3
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Frost Findings and Conclustons at 86-87, 1n the list of decreed rights that followed, the Fros/
Courl restated verbatim the Twcker Decree s language defining the respective rights awarded in
the Tucker case:

That the defendant, Nancy M. Tucker, is the owner and entitled to the possession
and use of all the waters of Indian Creek, a stream flowing into the Vasterly side
of Wood River Valley two miles above the town of [ailey, in Blaine County,
[daho. That neither of the plaintiffs has any right, title or interest in and to said
water or any part of. EXCEPT AND PROVIDED, however, that the Alwras
Water Company has the right and is entitted to use, during that part of the year
when said waters are nol necessarily and properly used and in use for the purpose
of irrigation on the lands of said Nancy. M. Tucker and the lands lying along said
creek above the reservoir of said water company, of as much of said water as its
pipe ling will now convey from its said reservoir delivered through its system of
mains and service connections (o the town of Hailey Which is hereby adjudged
and decreed 1o it, 1o be used by it in said quantity and al the time stated.

Frost Findings and Conclusions at 95 (compare to Tucker Decree at 1-2),

Later, in the Conclustons of Law, the Frose Court confirmed without alteration the rights

awarded in the prior decrecs listed in Finding of Fact No. 8:
AS CONCLUSIONS OF LAW from the above facts, the court finds: . | .
"That the various parties, plaintiffs and defendants, in the actions in which decrees
were entered and filed, as sct forth in the said Findings, and their sucecssors in
interest, arc entitled to the use of the waters so awarded in the said decrees.

Frost Findings and Conclusions at 108-09. Similarly, in the Frost Decree, the Court ordered:
that the respective parties, plaintiffs and defendants, in the various actions named
in the {indings, to-wit: . . . they and thelr successors in interest, be and they are
hereby awarded the right to the use of the waters of the Big Wood River and ity
tributaries, and the varicus dry streams in sald dectees, to the extent they are
respectively awarded such use in the various actions and decrees to which they
arg parties, respectively .. ..

Frost Pecree at 30-31,
The Frost Cowrt deereed iwo water rights to Alturas: (1) right no. 37-28 concerning Big

Wood River water delivered through the Riley diteh (which is not at issue in these subcases); and

(2) right no. 37-717. In addition to awarding these new rights, the Frast Court recognized and

MEMORANDUM IN SUPPORT OF MOTION FOR
RECONSIDERATION OR FOR FERMISSIVE REVIEW —4
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confirmed unaitered Alturas’s Tucker Decree water right no, 37-1216 (and Naney Tucker’s right
no. 37-296). Rather than superseding the Tucker Decree as stated in the Order, the Frosi Court
quoted it, adopted it, and confirmed the rights awarded therein without alteration.

The Frost Courl’s statements addressing Tucker Decree water vights, including Alturas’s
mow Hailey’s) right no. 37-1216, were made for the purpose of describing right no. 37-717—the
Indian Creck right actually litigated and awarded to Altruas by the Frost Courteand not to alter
the rights awarded in the Tucker Decree. Right no. 37-717 was decreed for the additional water
Alturas diverted during winter months after it increased its pipeline from severn to ten inches in
digmeter in 1907, Order at 7; Frast Decree at 30, To properly distinguish this right from
Alturag’s earlier priority Tucker Decree water vight (no. 37-1216), it was necessary for the Fros
Court to specifically deseribe the amount of water associated with the earlier priority date.?
Thus, the Frost Court awarded right no. 37-717 as follows:

That the Alturas Water Company be and it is hereby awarded the right to the use

of & certain amount of the waters of Indian Creek, sufficient to fil] its water pipes

of their present ten inches in diameter capacity . .. and that the increased amount

above the 45 inches awarded to it in the {Tucker Decree] shall date from the first

day of August, 1907.

Frost Decree at 30
Sirnilarly, in Finding of Fact No, 12, the Frost Court mentioned Alturas’s Tucker Decreg

water right in describing the findings of fact underlying right no. 37-717, which the Court found

to be used by Alwuras

* Ome can imagine the continuing controversy that might have resulted had the Frogt Court awarded Altoras
a 1907 water vight “suffisient 1o fill its water pipes of their present ten inchey in diameter capacity™ and, instead of
specifically quantifying the eartier right, stated “that the increased atnount above the {seven-inch diameter amount]
awarded to it in the { Thcker Decree] shall date from the first day of August, 19077 By specifically describing the
carlier right, the Frost Court provided a means to discern how much water Alturas was entitled 1o wnder each
priority date {i.c. Alturas was entitled 1o 45 inches with a 1884 priority under 37-1216, and entitied 1o fill the rest of
its ten incl pipe—however tuch that was-—based ot its 1907 priority date),

MEMORANDUM IN SUPPORT OF MOTION FOR
RECONSIDERATION OR FOR PERMISSIVE REVIEW —5
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during the Winter season . . . to fill its pipes fo the capacity of said pipes, when

the same wag not needed or required by the parties to whon it was decreed i the

[Tucker Decreel . . . ; and that said pipes were increased from 7 inches to ten

inches in diameter iy the yoar 1907,
Frost Findings and Conclusions at 989 12.% The Frost Cowrt’s reference to the Tucker Decree
in Finding of Fact No. 12 was made to describe right no. 37-717 awarded by the Frost Court, not
o redefine or further deseribe right no, 37-1216. In sum, it is clear that the Frest Court awarded
Alturas a “Winter season” right (i.e. no. 37717, but 1t is equally clear that it did not alter the
Tucker Decree s determination that Alturas could divert ladian Creek water under right no. 37-
1216 whenever the water was not being used by Nancy Tucker.
2, The Tucker Decree awarded Alluras a year-round water right,

Pursuant to the Tucker Decree—which was unaltered by the Frost Decree--Alturas and
its sucoessors have

the right and |are] entitled to use, during that part of the year when saild waters [of

Indtan Creek] are not necessarily and properly used and in use for the purpose of
irrigation on the lands of said Nancy. M. Tucker and the lands lying along said

pipe line will now convey from its said reservoir delivered through its system of
mains and service connections to the town of Hailey.”

Tucker Decree at 1-2; Frost Findings and Conclusions at 95 (emphasis added). Based on this
tanguage, Alturas’s Tucker Decree water right (no, 37-1216) is notf limited to the non-irrigation
or “Winter” season.

While the Twcker Decree did not specifically determine Alturas’s period of use or the
prectse amount of water (in miner’s inches or ¢fs) that Alturas was entitled to divert from Indian
Creek under right no, 3741216, it did provide sufficient information for water users, a water

master, and later courts to ascertain those elements. As to the amount of water, the Frosr Court

i the first olaose of Finding of Fact No. 12, the Frowr Court deseribed the findings of fact underlying the
ather Frost Decree water vight awarded  to Alturas—sight no, 37-28 concerning Big Wood River water delivered
through the Riley ditch (which is not at issue In these suboases),

MEMORANDUM IN SUPPORT OF MOTION FOR
RECONSIDERATION OR FOR PERMISSIVE REVIEW -6



Sep 13 26811 17:89:23 26H8-338-1360 = 2082876788 Givens Pursely LLP Page H1H

found that Alturas’s “pipes were increased from 7 inches to ten inches in diamcter in the year
1907, Frost Findings and Conclusions a1 98 9 12, and that the amount awarded to Alturas in
the Tucker Decree was 45 inches (0.9 ¢fs). Frosf Decree at 30, The Order correctly recognizes
this.

Where the Order errs, however, is in concluding that 37-1216 is only for non-irrigation
season use. It is not correct that “{bloth the Tucker Decree and the Frost Decree . . . described
the Alturas Water rights as ‘during the winter season™ or that “[bJoth past decrees describe . ..
the Alturas Water rights as winter season rights.” Ouder at 1), The word “winter” is not used
anywhere in the Tucker Decree.

What the Tucker Decree does say is that Alturas was entitled to divert the capacity of its
pipeline whenever Nancy Tucker was “not necessarily and properly” using Indian Creek water to
irrigate, and whenever such water was not actually “in use” by Nancy Tucker, Common
experience is that no one neeessarily or property diverts all of an irrigation water right fo
irrigation during the enirety of the irrigation season. Harly- and late-season requirements
typically are much Jess than during mid- and late-swmmer, Diversions also often are shut off
when crops such as the hay along Indian Creek are being cut and stacked. The Twcker Decree
does not Hmit the use of 37-1216 to the non-itrigation season or to the “winter.™ ITtis only
limited by the needs of Nancy Tucker’'s superior right, Based on the Tucker Decree, it is
reasonable to conclude that Alturas was entitled to divert water into its pipeline at amy time
during the vear that did not interfere with Naney Tucker’s prior right to take the water for
irrigation, not just in the winter as determined in the Order. Given this Court’s expericyice and

knowledge of irrigation practices, it would be reasonable for the Court to conciude there is at

MEMORANDUM IN SUPPORT OF MOTION FOR
RECONSIDERATION OR FOR PERMISSIVE REVIEW -7
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least a genuine issue of fact as (o whether Alturas did divert water during the nrigation season
when Naney Tucker was not actually diverting all the water from Indian Creek.
The Frost Court also did not describe Alturas™s use of its Tucker Decree water right (e,

37-1216) as being limited to the winter scason. The Fross Cowrt’s slatements concerning the

“Winter season” can be ateributed only to right no. 37-717—the right actually awarded te Aliuras
in the Frost Decree. Right no, 37-717 is the water right awarded 1o Alturas by the Frost Courl as
a consequence of Alturas increasing its pipcline diameter from seven to ten inches in 1997, The
Frost Court’s descriptions of Alturas’s water use were made in the confext of describing right o,
A7.717, and that right's limitation to the “Winter scason” does not mean that 37-1216 is similarly
limited, The Frosr Court decreed 37-717: it did not decree or in any way alter 37-1216, which
was awarded in the Tueker Decree and 1s entitled to protection from attack under the doctrines of
res judicata and collateral estoppel.

Concluding that the Frost Court’s “Winter season” language in Finding of Fact No. 12
(discussed above) to describe Alturas’s right o, 37-1216 would mean that Nancy Tucker’s right
no, 37-296 also would be a winter season right--—a result that would be contrary to the Special
Master's conciusion that “the Tweker Decree language grants Nancy Tucker a right during the
irrigation season.” Order at 10, This is because Finding of Fact No. 12 describes right 37717 as
heing used “during the Winter season”™ when Indian Creek water "was not needed or required by
the parties to whom it was decreed in the {Tucker Decreel” Frost Findings and Conclusions al
98 4 12, The parties awarded rights in the Tucker Decree were Naney Tucker and Aluras, The
Frost Court in Finding of Fact No. 12 did not distinguish betweery whose Tucker Decree right

was not needed or required during the winter season. Thus, if the Frost Court’s “Winter season”™

MEMORANDUM IN SUPPORT OF MOTION FOR
RECONSIDERATION OR FOR PERMISSIVE REVIEW — 8
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language describes one of the Tucker Decree rights (which it does not), then it must describe
bath. Such a result would not be consistent with history, the record, or the Order.

3. Right no. 37-717 should be decreed for at least 3.2 ofs, which represents the
difference between 0.9 ofs and the computed capacity of a ten-inch diameter wooden pipe.

The Order concludes that Iailey, as successor in intergst (0 Alturas in water right claim
nos. 372717 and 37-1216, is entitled to decrees authorizing a total combined diversion rate ol
2.62 ¢l for these water rights (1.72 ofs and 0.9 ofs, respectively). Orderat 10-11. This
quantification is incorrect because it arbitrarily and incorrectly assumes that 2.62 ofs was the
capacity of Alturas's ten inch pipeline. Alturas’s historical water pipeline—the capacity of
which served as the upper limit {or Altutas’s water rights—could have carried a maximum flow
of4.l cfs.

The Frost Decree determined that Alturas’s Tweker Decree water right (no. 37-1216) was
for .90 cfs, which was the capacity of Alturas’s seven inch diameter pipeline, and that Altaras
was entitled to a 1907 water right (no. 37-717) for the increase in diversion rate that resulted
from Alturas increasing its pipeline to ten inches in 1907, Frost Decree al 30; Frost Findings
and Conclusions at 98 € 12, The question of how much water Alturas was decreed under right
no. 37-717 can be answered by determining the maximum {low capacity of its ten-inch diameter
pipeling, and subtracting 0.90 cfs.

As set forth in the Affidavit of Robert Hardgrove, filed contemporaneously herewith,
Aluras’s ten-inch pipeline in 1907 could have carried approximately 4.1 ofs. Thus, Alluras’s
Frost Decree water right no, 37-717 should be quantified for at least 3.2 cfs {l.e. 4.1 efs minus

5

the 0.90 ofs decreed to Alluras in the Tucker Decree)”

5 Wailey does ot dispute that 372717 is properly designated a non-irrlgation season right based on the Frosr
Drecree s linding that the right was for that “certain amount of the waters of indian Creek, sufficient fo fill ifs water
pipes of their present ten inches in diameter capacity . . . during the Winter geason ... Froat Decree at 3,

MEMORANDUM IN SUPPORT OF MOTHON FOR
RECONSIDERATION OR FOR PERMISSIVE REVIEW -9
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4. The 1983 Agreement did not address all of the parties’ Indian Creek water rights,

The Order implicitly, and incorrectly, determines that the 1983 Agreement, Supplemental
Director's Report Al R, between Lailey and Indian Creek Ranch Owners Assoclation
(“Homeowners™) addressed all of the Indian Creek water rights held by the two parties, Tt did
not—it addressed only the parties’ respective rights to Nancy Tucker’s Tucker Decree water
right (1.e. parent right no, 37-296}.

Right no. 37-296 was decreed to Nancy Tucker as the superior right on Indian Creek,
entitling her to “the possession and use of all the waters of Indian Creek.” Tucker Decree at |,
The righl was split in 1913, when the 1daho State Life lnsurance Co. deeded 37-296 to David
Divector's Report Ast, L. This resulted in two rights that were entitled to divert the entirety of
Indian Creek for irvigation, the 131 inch right (later enumerated 37-296A) being the senjor right
of the two.® The 1983 Agreement needed to address only the rights derived from 37-206 because
those rights accounted for the entire flow of Indian Creek.

The 1983 Agreement did not need to address other Tndian Creek rights (including
Homeowners™ claimed right nos. 37-19740 and 37-21412, or Hailey's 37-717 and 37-1216)
becaunse those righls are junior to rights derived from 37-296 and of no consequence to Hailey’s
and Momeowners’ task of dividing Indian Creek’s waters between themselves given the fact that
the 37-296 rights account for Indian Creek’s entire flow. In other words, because Hailey and
Homeowners were entitled 10 the entive flow of Indian Creek between them by virtue of their

respective portions of right no. 37-296, there was no need to address other Indian Creek rights in

® No other water users or rights were implicated by Hailey’s and Homeowners' 1983 Agreement because
they were the only users of Indian Creek water, which was decreed a separate stresm by the Frost Coatt,
Supplemental Directors Report at 3 (“ftihe City and llomeowners are the only users on indian Creek, which was
decreed o separate soures by e [Frost Court]r”

MEMORANDUM IN SUPPORT OF MOTHON FOR
RECONSIDERATION OR FOR PERMISSIVE REVIEW - 10
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the 1983 Agreement. Accordingly, it is inappropriate to conclude that, because the 1983
Agreement did not discuss any other rights, Halley is entitled to only 131 inches of Indian Creek
water.
CONCLUSTON
Based on the foregoing, Hailey requests the Special Master reconsider the Order and
grant Hailey summary judgment delermining the water rights claimed in the above-captioned

subeases with the following elements:

37-1216: 0.9 ofs with a priority date of April 1, 1884 and a year-round season of use.

37717 3.2 ofs with a priority date of August 1, 1907 and a non-irrigation season period
of uge.

37-290A: 2.62 cfy with a priority date of April 1, 1880 and an irrigation season period of
use.

There should be no combined limitation on the above diversion rates. In the alternative, Hailey
requests the Special Master forward the matter to the Presiding Judge for his determination based
on the Special Master’s recommendation and findings as to whether Hailey’s motion should be
granted or denied.
DATED this /8~ d;;ui September, 2011,

GIVENS PURSLEY, LLP
Mic}ﬁl C. Creamer
Attorneys for City of Hailey

MEMORANDUM IN SUPPORT OF MOTION FOR
RECONSIDERATION OR FOR PERMISSIVE REVIEW ~ 11
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Michael C. Creamer, 1SB #4030
Michael P, Lawrence, 1S]3 #7288
GIVENS PURSLEY LLP

601 W, Bannock St

Post Office Box 2720

Baise, ldako B3701.2720
Telephone: 208-388-1200

Facsimile: 208.388-1380
99552 12631262

Attomeys for Claimant City of Hailey
IN THE DISTRICT COUR'T OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NOS, 37.296A, 37-717, and
37-1216

Case No. 39576 AFFIDAVIT OF ROBERT R,
HARDGROVE

STATE OF IDAHO )
85
COUNTY OF ADA )
My name is Robert R, Hardgrove, and [ make this aflidavit based on my personal
knowledge.

1. T have a bachelors degree in civil engineering reccived in 1992 from Montana

State University.

2. I am a registered Professional Engineer in the States of Tdahe and Utah,
3. T have been employed by SPF Water Bngineers as a Project Manager since 2007,

and in that capacity have worked on the design and development of numerous public water
systems, and water pumping, pipeline and delivery systems.
4, T connection with the above-captioned subcases, | have been asked by counsel

for the City of Hailey to estimate the maximum flow capacity of a ten inch wooden pipeline that
ATFIDAVIT OF ROBERT R. HARDGROVE Page 1 of 3



Sep 13 26811 17:168:51 2ZH8-338-1368 = 2082876788 Givens Pursely LLP Page H16

was ingtalled in 1907 to deliver water from Indian Creek to the City of Hailey. To understand
the physical characteristics of the pipeline I was provided with copies of relevant portions of the
1909 deeree in the case of Frost v. Alturas Water Company, and notes incorporated as part of &
November 1907 fire insurance map published by the Sanborn Map Company describing the
water system serving the City of [latley at that time. However, | also was required to make
certain assumptions concerning the pipeline to complete my analysis.

5. ‘The basis for the assumptions 1 have made, and myy conclusions concerning the
estimated raximum flow capacity of the historical pipeline, are sct out in the attached
memaorandum that | have prepared summarizing my analysis.

6. The data from engineering tables, manuals and handbooks and the Hazen-
Williams methodology cited in the attached memorandum, and used by me for my analysis are of
the type reasonably relied upon and used by cngineers working with water pipelines and water
delivery systems.

7. My conclusion as set forth in the attached memorandum is that a new, ten inch,
wood stave pipeline serving the City of Tailey in 1907 could have had a maxirmum flow capacity
of 4.1 cuble feet per second.  This capacity could have been somewhat higher or lower
depending certain assumptions employed in the analysis. The assumpiions [ have made as part
of my analysis are reasonable based on my experience, and are consistent with the Information 1

have reviewed describing the pipeline.
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Dated this 15 Mmday of September, 2011,

e - tﬁw‘”‘““"“"} el
Robert R. Hardgfove

el "
. T e
Subscribed and sworn to before me this 47 day of September, 2011,

£ ?(lai
Rwu mg .ai.. : oy AL
My Cornmission Expires: 7 /4

» mipte 0
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Attachment
to

Affidavit of Robert R. Hardgrove
(5 pages)
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TECHNICAL MEMORANDUM

BATE:  September 13, 2011

T Michael Greamer, Givens Pursley LLP

FROM:  Bob Hardgrove

o0 Roxanne Brown; File

RE: Indian Creek to Halley Flpeline Flow Caleulations
JOB NO.: 8SPF 330.0120

The purpose of this memorandum is to present the work SPF performed to quantify the
maximum flow capacity of the 10-inch wood stave gravity pipeline that fed the City of Hailey
from the Indian Creek earth reservoir in 1807, The Information presented is based on the
asstrnptions and available data described below. Any new information that becomes available
could influence the calculated results.

REFERENCES

The calcutations were based on limited data regarding the historical conditions of the system in
1967, The following sources and technical references were used:
1. 1807 Sanborn Map Company Waler Facility Notas far the City of Hailey (Attached)

2. 1809 Frost Decres — This ataled the historical delivery system consisted of a 10-inch
digmetor wood stave pipeline

3. Besveral ondine englneeting sources to determine the Wood Stave Friction Factor
Coefflciant, including CEesle. corm

4, Hydraulic Tables: The Elements of Gagings and the Friction of Water Flowing in Fipes,
Agueducts, Sowers, Efc. Third Edition, Gardrer 8. Willlams and Allen Hewen

5. Google Barth — Hedped substantiate slevations, distances, and potential pipeline
cordiguration
Civif Enginearing Reference Manual, Sixth Edition, Michae! R, Lindenburg, P.E.
Piping Handbook, Sixth Edition, Mohinder L. Nayyar

T

Several assumptions were made in order to caloulate the maximum flow capacity of the
historical pipaling, Some of thase assumptions are supported, at least in part, by the
documents Hsted above. The key assumptions utilized are as follows with thelr applicalla
raference:

S0 5
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1. Historical piping is 10-inch wood stave with an Inslde diametsr of 10.00 inches (1209
Frost Decrea).

2. Hazen-Willlams coefficlant of frictlon (C) for wood stave pipe range from C=110 to
C=145 (CEcale.com and Hydraulic Tables.. . Third Edition),

3. The actual number of vertical and horizontal fittings within the alignment is unknown;
however, the followlng are deemed reasonable assumptions (Google Barth):

a. Twe (2) 80-degree Elbows, and
b, Four (4) 45-degres Elbows

4. The overall length of the pipeline is 1,33 miles (1907 Sanborn Map Water Facility Notes).

8, The difference in elevation between the garthen reservoir and the Hailey dellvery point s
110 feet (1907 Sanborn Map Water Facility Mofes),

CALCULATIONS

Utilizing the assumptions above, system friction lpsses for a ten Inch wood stave pipaline were
caloulated using the reported range of coafficients of friction and different flow rates. The
Hazen-Wiliams method was utilized 1o calculate these system losses, The Mazen-Willlams
equation is an empirical formula commoenly utilized for the design of water supply pipe systems,
Equivalent lengths of pipe were utilized for the fittings, and ars included as "other losges” in the
hydraulic calewdation tables attached {o this memorandum. The Hazen-Williams method uses
the: foliowing equatior:

B 105
hy = (10441 (ﬁm%mﬁw

hy = Frictlon Heaad Loss (Feet)

L. = Plpe Length (Feet)

Q = Flow in Gallong per Minute (GPM)

G = Maran-Williams Coefficient of Friction (Unitless)
d = Pipa Diameter (Inches)

Lower flow in the pipeline results i lower friction losses and higher pressures at the Hailey
dellvery point. Corwersely, higher flow in the pipellne results in higher friction losses and tower
pressures at the Hailey delivery point. With no fiow in a complately full pipefine, the static
prassure at the Halley delivery point was calculated to be 48 psl, which ramaing the same no
matter what frictlon coefficient is utilized.

The different flow rates and their corresponding pressures were graphed for three different
cosefficients of frictlon, each of which is within the reportad range for wood stave pipellnes. For
example, documented data indicates new wood stave pipe is very smooth with coefficients of
friction that exceed C=180 (Hydraulic Tables., Third Edifion, Gardrer S, Williams and Allen
Hazen). Based on language in the 1909 Frost Decree indicating that the pipeline was increased

FPage 2
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from seven (o ten inches in diameter in 1807, it is reasonable to assume that new materials
ware used and the appropriate friction coefficient would have baen towards the higher end of
the range, In other words, the flow information for C=110 should be considerad the worst case
scenario (with the listed assuraptions) for an older pipaling, and the C=145 is a reasonable
scenario, based on the fact coefficients of friction exceeding C=150 are possible. The scenario
with =120 was included, as this coefficient of friction is commonly used as a conservative
average value for existing (but not new) systems.

INDIAN CREEK TO HAILEY PIPELINE FLOW GRAPH
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Decree to have been installed by Alturas Water Company in 1907 could have a2 maximum flow
of approximately 4.1 cubie feet per second (CFS) with a coefficient of frictlon of C=148. 1 also
shows an older pipaline with a coefficient of friction of C=110 gould flow approximately 3.1 CFS,
The C=120 scenario indicates a maximum flow of approximately 3.4 CFS. Three tablas are
aftached to this memorandum detailing the calculated hydraulic information that was ufilized to
preate these three graphs,
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Michael C. Creamer, [SE #4030
Michael P. Lawrence, (81 #7288
GIVENS PURSLEY LLP

601 W, Bannock St

Post Office Box 2720

Roize, Idaho 837012720
Telephone: 208-388-1200
Facsimile: 208-388-1300

9955.2_ 1263295 |

Attorneys for Claimant City of Hailey

INCTHE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAMO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NOS, 37-296A, 37-717, and
37.1216
Case No. 392576 CERTIFICATE OF SERVICHK

1 hereby certify that on the 13th day of September, 2011, a true and correct copy of the
Motion for Reconsideration or For Permissive Review, Memorandum in Support of Motion for
Reconsideration or For Permissive Review and Affidavit of Robert R. Hardgrove was served
upon the following individuai(s) by the means indicated:

FILED
Snake River Bagin Adiudication F] .5, Mail, postage prepaid
253 3rd Avenue N. F]  Express Mail
P.O. Box 2767 ] Hand Delivery
Twin Falls, TR 83303-2707 b Facsimile (208) 736-2121
SERVED
Director of IDWR 7] U8 Mail, postage prepaid
IDWR Doecument Depository fi] Express Mail
PO Box 83720 N Hand Delivery
Boise, ID 83720-0098 [<]  Facsimile (208) 287-6700

CERTIFICATE OF SERVICE ~ 1
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LIS, Department of Justice &< L8, Mail, postage prepaid
Environment and Natural Resources Division ] Express Mail
550 W. Fort St., MSC 033 L] Hand Delivery

Boise, ID §3724 [ Facsimile
Chief, Natural Resources Divigion ey .8, Mail, postage prepaid
Office of the Ally, General L] Express Mail

State of Idaho Hand Delivery

700 West Jefferson, Room 210 ] Facsimile
P.O. Box 44449

Botse, 1D 83711-4449

AVENS PURSLEY LLP

s .w‘ 4
ol T tieal (L

Michael €. Creamer
Attorneys for City of Hailey

CERTIFICATE QF SERVICE -2



