12/26/2006
IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 78-4087

NAME AND ADDRESS: SHINGLE CREEK LLC
PO BOX 1160
RIGGINS ID 83549

SOURCE: MC GLIMMERE CREEK TRIBUTARY: NORTH FORK SINGLE CREEK
QUANTITY: 2.740 CFS

The quantity of water under this right for stockwater use shall not exceed
13,000 gallons per day.

PRIORITY DATE: 04/01/1936
POINT OF DIVERSION:

T24N RO1W S26 SESE Within IDAHO County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE QUANTITY
STOCKWATER o1/01 12/31 0.080 CFs
IRRIGATION 04/01 10/31 2.660 CFS
PLACE OF USE: IRRIGATION in IDAHO County

T24N RO1W S25 SESW 5.00 T24N RO1W S25 SWSE 0.50
T24N RO1W S36 NENE 6.50 T24N RO1W S36 NWNE 8.00
T24N RO1W S36 SWNE 38.00 T24N RO1W S36 SENE 36.00
T24N RO1W S36 NENW 23.00 T24N RO1W S36 NWNW 1.00
T24N RO1W S36 SWNW 1.00 T24N RO1W S36 SENW 14.00

STOCKWATER in IDAHO County

T24N RO1W S36 SENW

133 ACRES TOTAL

Right Numbers 78-4087 and 78-2033 are limited to the irrigation of a
combined total of 133 acres in a single irrigation season.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

The quantity of water decreed for this water right for stockwater use is
not a determination of historical beneficial use.

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use



11/15/2006

NOTICE OF ERROR
REPLY

pPlease type or print clearly, £fill out this form completely and mail.

Return this reply form to IDWR by the deadline date printed below if you want IDWR to change your
recommendation or you want to let IDWR know that you agree with its recommendation.

YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS: December B8, 2006
Water right number: 78-4087

SHINGLE CREEK LLC

PO BOX 1160

RIGGINS ID 83549

Telephone Number: (208) 6268-3462

1. Describe the portion of the proposed recommendation with which you disagree (e.g.
priority date, period of use, source):

Dy A—

2. Describe the changes you wish to make in the proposed recommendation:
]ﬁ: c ) ﬂvﬂ/ﬂv
i : /A,

3. Give a brief explanftion as to why you disagree with these portions:

dprice i it Foyrvre Lot !

. I AGREE with this proposed recommendation: no changes need to be made.

DATE: ///o)xb','/ﬂé STGNATURE: M/e, Cu ee/C.uC,’)'/l(rjM V/@M»«z é/}"' )
\ J o
Please print your name: ' a

IDWR State Office, 322 E Front St
PO Box 83720, Boise, ID 83720-0098, 2082874800

Basin 78 Preliminary Director’s Report 451



11/18/2005
IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 78-4087

NAME AND ADDRESS: SHINGLE CREEK LLC

PO BOX 1160

RIGGINS ID 83549
SOURCE: PAPOOSE CREEK TRIBUTARY: SQUAW CREEK
QUANTITY: 2.740 CFS

The quantity of water under this right for stockwater use shall not exceed
13,000 gallons per day.

PRIORITY DATE: 04/01/1936
POINT OF DIVERSION:

T24N RO1W S26 SESE Within IDAHO County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE QUANTITY
STOCKWATER 01/01 12/31 0.080 CFs
IRRIGATION 04/01 10/31 2.660 CFs
PLACE OF USE: IRRIGATION Within IDAHO County

T24N RO1W S25 SESW 5.0 T24N RO1lwW S25 SWSE 0.5
T24N RO1W S36 NENE 6.5 T24N RO1W S36 NWNE 8.0
T24N RO1W S36 SWNE 38.0 T24N RO1W S36 SENE 36.0
T24N RO1W S36 NENW 23.0 T24N RO1lW S36 NWNW 1.0
T24N RO1lW S36 SWNW 1.0 T24N RO1W S36 SENW 14.0

STOCKWATER Within IDAHO County

T24N RO1W S36 SENW

133 ACRES TOTAL
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

The quantity of water decreed for this water right is not a determination
of historical beneficial use.

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use
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Map prepared on November 17, 2005
Place of Use By Kenneth Knoblock
Idaho Department of Water Resources




Shingle Creek Ranch

PO. Box 1160 ph: (208) 628 3462
Riggins, ID 83549 fax: (208)628 3462

RECEIVED
AUG 18 2003

Dagartmentof WaterResources

August 15, 2005

Department of Water Resources

attn: Carter Fritschle

322 East Front Street, PO Box 83720
Boise, Idaho 83720-0098

Dear Mr. Fritschle:

As requested in your letter of June 6, 2005 (copy included) proof
of beneficial use is being submitted for claim no. 78-4087. This
is a record of the court case filed by two adjacent landowers.

We now own most of the property that was the basis for the
dispute involved in the enclosed court record. The McGlimmere
Creek diversion is on private land we own thus eliminating the
source of the conflict that resulted in the court case.

Mr. Zimmerman has completed the field examination of this water
use. When this claim was filed we did not own the property. The
claim was filed by the then owners. We changed it to our name
when we bought the property, but did not change any information.
In reviewing the claim with Mr. Zimmerman, we think there are
several mistakes in locations.

Our proposal is to change the point of diversion to McGlimmere
Creek which was just one point of diversion in the original
claim. This proposal would eliminate Papoose Creek which would
allay all concerns of those on Papoose Creek who have protested
the claim in the past. It would also eliminate the need for a
special use permit from the Forest Service for a portion of the
ditch. All the the diversion and ditch would be on private land
that we currently own.

The ditch is being reconstructed to a better grade. The old
ditch had high and low spots which made water transmission
inefficient. Currently there is a diversion in McGlimmere Creek
and a small plastic pipe carrying water primarily for stock
water.

Please feel free to contact us or advise us if additonal
information is needed. Thank you.

Sincerely,

bty g Vg

Betty G. DeVeny and
Willis D. DeVeny

enclosures - Court Record No. 4580
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PROTEST TO CLAIM OF WATER RIGHT

STATE OF tDA’ﬁ"C
County of :EﬁH’O

V) e
/—'YJH'/\) 1‘U~’P3(’3T201—D , being first duly

)
T SS8.
)

sworn, deposes and says:

THAT affiant owns ' S/’ acres in Section ZL ’
Township 24 North, Range 1, West of the Boise Meridian,
and resides at: @L(j‘(%l'\k"\, ib 'Vg (‘(C’L .

THAT affiant does hereby protest and object to the

claim of IVAN J. CARLISLE and MAXINE G. CARLISLE, No. 78-4087,
for the following reasons:

1. THAT this affiant is informed by reliable source,
and so believes, that there has been no appropriation of
water, nor the application of such water, from Papoose
Creek special use permit to any beneficial use from about
1962 to the present time as claimed by said claimant
CARLISLE,

2. THAT at no time has claimant CARLISLE nor any pred-
ecessor in interest for the past 15 years in fact diverted
any water for diversion, agricultural or domestic use from
said Papoose Creek, and said Section 27, Township 24 North,
Range 1, West of the Boise Meridian, as it flows through
said section. That said Section 27 is Federal lands and
CARLISLE and predecessors have no special use permit to
divert.

3. THAT this affiant's right to downstream waters is
prior to applicant CARLISLE's claim, and affiant's water
permit number is No.:zg - ?o l' .

4. THAT affiant is informed and believes that the said
water originating in Section 27, Township 24 North, Range 1,
West, and as the same flows through said Section, is a source
of other springs, percolating waters, including downhill stream
and to the east of said point of diversion. That a claim of
5.0 cubic feet per minute is many times more water than in fact
flows at intended point of diversion at any time of the year.

FURTHER, the affiant sayeth not.

Ol (o Betaetd

Affiant

Subscribed'and sworn to before me this 'S — day of

April, 1978.
Lo A

) 2t 222 7.
Notary Public
Residing at




/

4//%/57@&@/

éﬁw«&f @/Vaﬁz’v 4 5 {’!%4&1//4{4

..................

..................

..................

.................

..................

..................

..................

e s o mmmaeemsemo e,

..................

..................

..................

.................

..................

..................

SCALE" " -



ot
g
Wilel. FOSTER
{Eﬂwun
GRANGE(ILLE, IDAHO
T
many :

PROTEST TO CLAIM OF WATER RIGHT

STATE OF Loty )
: Ss.
County of MM’ )

TA’M“ H‘ ‘ wOOQS , being first duly

sworn, deposes and says:

THAT affiant owns E acres in Section L% ’

Township 24 North, Range 1, West of the Boise Meridian,
and resides at: [] .Y 4. <" .

THAT affiant does hereby protest and object to the
claim of IVAN J. CARLISLE and MAXINE G. CARLISLE, No. 78-4087,
for the following reasons:

1. THAT this affiant is informed by reliable source,
and so believes, that there has been no appropriation of
water, nor the application of such water, from Papoose
Creek special use permit to any beneficial use from about .
1962 to the present time as claimed by said claimant
CARLISLE.

ar dunt

2. THAT at no time has claimant CARLISLE nor any pred-
ecessor in interest for the past 15 years in fact diverted
any water for diversion, agricultural or domestic use from
said Papoose Creek, and said Section 27, Township 24 North,
Range 1, West of the Boise Meridian, as it flows through
said section. That said Section 27 is Federal lands and
CARLISLE and predecessors have no special use permit to
divert.

3. THAT this affiant’s right to downstream waters is

prior to applicant CARLISLE's clai and affiant's water
permit number “NOW.706/ *’ 78' 7062

4. THAT affiant is informed and believes that the said i
water originating in Section 27, Township 24 North, Range 1,
West, and as the same flows through said Section, is a source
of other springs, percolating waters, including downhill stream
and to the east of said point of diversion. That a claim of
5.0 cubic feet per minute is many times more water than in fact
flows at intended point of diversion at any time of the year.

FURTHER, the affiant sayeth not.

:4,@,:// Z/ | ////A//\f&

’ VAffiant

Subscribed'and sworn to before me this AFZ& day of
April, 1978.

Notary Pub
Residing at
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PROTEST TO CLAIM OF WATER RIGHT

STATE OF ;§4g42 )

: SS.

Counéy of ,2&&4; 5
Dul. 5 @Al

sworn, deposes and says:

, being first duly

THAT affiant owns .3, #£& acres in Section /7 )

Eeast
Township 24 North, Range 1, West of the Boise Meridian,

and resides at: B.ﬂar—.u- ’C\aé (4 oQa»prza 398 %& .

THAT affiant does hereby protest and object to the

claim of IVAN J. CARLISLE and MAXINE G. CARLISLE, No. 78-4087,

for the following reasons:

1. THAT this affiant is informed by reliable source,
and so believes, that there has been no appropriation of
water, nor the application of such water, from Papoose
Creek special use permit to any beneficial use from about
1962 to the present time as claimed by said claimant
CARLISLE.

2. THAT at no time has claimant CARLISLE nor any pred-
ecessor in interest for the past 15 years in fact diverted
any water for diversion, agricultural or domestic use from
said Papoose Creek, and said Section 27, Township 24 North,
Range 1, West of the Boise Meridian, as it flows through
said section. That said Section 27 is Federal lands and
CARLISLE and predecessors have no special use permit to
divert.

3. THAT this affiant's right to downstream waters is
prior to applicant CARLISLE's claim, and affiant's water
permit number is No. 32478 .

4, THAT affiant is informed and believes that the said
water originating in Section 27, Township 24 North, Range 1,
West, and as the same flows through said Section, is a source

of other springs, percolating waters, including downhill stream

and to the east of said point of diversion. That a claim of

5.0 cubic feet per minute is many times more water than in fact

flows at intended point of diversion at any time of the year.
FURTHER, the affiant sayeth not.

Cnoon . oS
Db, & Othe

Affiant

Subscribed and sworn to before me this _/_:Z{ [; day of
April, 1978.

Not
Residing at

'
T a0 AT

ary Public £ Y .ﬁézé&l;
4
4
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PROTEST TO CLAIM OF WATER RIGHT

sTaTE oF L7 2 kg )
: SS.
County of Id 2 éﬁ )

f’a, U l AZ bgﬂ Ka,mgéc M , being first duly

sworn, deposes and says:

THAT affiant owns _J,77  acres in Section _ /¥ .
Township 24 North, Range 1, West of the Boise Meridian,

a/m

THAT affiant does hereby protest and object to the
claim of IVAN J. CARLISLE and MAXINE G. CARLISLE, No. 78-4087,
for the following reasons:

v .

and resides at:

l. THAT this affiant is informed by reliable source,
and so believes, that there has been no appropriation of
water, nor the application of such water, from Papoose
Creek special use permit to any beneficial use from about
1962 to the present time as claimed by said claimant
CARLISLE.

2. THAT at no time has claimant CARLISLE nor any pred-
ecessor in interest for the past 15 years in fact diverted
any water for diversion, agricultural or domestic use from
said Papoose Creek, and said Section 27, Township 24 North,
Range 1, West of the Boise Meridian, as it flows through
said section. That said Section 27 is Federal lands and
CARLISLE and predecessors have no special use permit to
divert.

3. THAT this affiant's right to downstream waters is
prior to applicant CARLISLE's claim, and affiant's water
permit number is No. ::ZQ& ZZ .

4. THAT affiant is informed and believes that the said
water originating in Section 27, Township 24 North, Range 1,
West, and as the same flows through said Section, is a source
of other springs, percolating waters, including downhill stream
and to the east of said point of diversion. That a claim of
5.0 cubic feet per minute is many times more water than in fact
flows at intended point of diversion at any time of the year.

FURTHER, the affiant sayeth not.

£ Afféane i

Subscribed'and sworn to before me this (4&_’, day of

April, 1978.
A 1. 2o

Notary Public for Alcosgr:
Residing at 2.

-




IN THE MATTER OF: )
)
Ivan J. Carlisle ; AFFIDAVIT
)
)
)
State of Idaho )

County of _Ydgno )

~fearge Baodry being first duly swornm,

deposes and says: Regarding. Property locsted in Ssctions-25,- 26

&£ 36 Township 24 N RIW Idaho County, 3 have persanal knowledge

that the dbove described property was under difich irrigation

from 1936 o 1957 _and a1l tillable land was

irrigated and crops raised during this period of fime,

1 owned and resided on _ This ranch and sold %o Donald C.

Whiteman—id 19 27

~——The source of the irrigation water heing Papoose Creell with
water being transferred by ditch, flume and pipe.

XW/J”M

(Signature)

Subscribed and sworn to before me this Zé day of 2—&4/ ' 19_21

otary -]

Residing at CBrrria Jd,a-ka .
My Commiesion Ephu E:E:E .

IEL A

|
L s



IN THE MATTER OF:

)
)
Ivan J. Carlisle ; AFFIDAVIT
;
Claim to Water Right)
State o ) )

County of Idaho )

Funice M. Manger being first duly sworn,

deposes and says: Regending Property lacated in-Seotions-25,—26,

& 36 Township 24 N R 1W Idaho County, T resided on this —

Property from 19 34 %o 19,57 _and have -

personal knowledge that i : i

—propenty—as under ditch irrigation from Papoose Craske.
and my former husband George Boodry had dnade application

flor water rights in 1936

zgigna'cure ; ;;

Subscribed and sworn to before me this /gday of M‘_. 192’

(“oZary é&go;
Residing at —M‘M‘—'
My Commission Expires Lt2:. &8

QNTLACHO




IN THE MATTER OF:
AFFIDAVIT

Ivan J. Carlisle

tate of Idaho )
County of Idaha )

being first duly/sworn,

——DONALD-L. WHITEMAN
deposes and says: Regarding property located in Sections 25,26

I have personal knowledge that
parts of this propertv was irrigatéd by Ditch, flume and pipe
19572

during the period of tim om 3

io /242 . I owned this property at this time and irrigated
approx, /4 4 acres ,

<. ’

M L
gnature

Subtscribed and sworn to before me this /‘/dcy of M—’ 19”

Zome (Rotary %EIEO’
g_'fn,,,,h‘ Residing at @ s ’
’ My Commission Expires 22- ¥O .

~
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PROTEST TO CLAIM OF WATER RIGHT

STATE OF ':DA'H"C
County of ’_I:Da‘H’U

1/ . —
/JZ\H’I\J LU.’P)(:TZOL_D , being first duly

sworn, deposes and says:
. val ZL
THAT affiant owns > acres in Section

)
: ss.
)

’

Township 24 North, Range 1, West of the Boise Meridian,
and resides at: @L(f“({tt\"'\ T’D Yg ﬂ( 61 .
¥ ¥

THAT affiant does hereby protest and object to the
claim of IVAN J. CARLISLE and MAXINE G. CARLISLE, No. 78-4087,
for the following reasons:

1. THAT this affiant is informed by reliable source,
and so believes, that there has been no appropriation of
water, nor the application of such water, from Papoose
Creek special use permit to any beneficial use from about
1962 to the present time as claimed by said claimant
CARLISLE,

2. THAT at no time has claimant CARLISLE nor any pred-
ecessor in interest for the past 15 years in fact diverted
any water for diversion, agricultural or domestic use from
said Papoose Creek, and said Section 27, Township 24 North,
Range 1, West of the Boise Meridian, as it flows through
said section. That said Section 27 is Federal lands and
CARLISLE and predecessors have no special use permit to
divert.

3. THAT this affiant's right to downstream waters is
prior to applicant CARLISLE's claim, and affiant's water
permit number is No. - .

4. THAT affiant is informed and believes that the said
water originating in Section 27, Township 24 North, Range 1,
West, and as the same flows through said Section, is a source
of other springs, percolating waters, including downhill stream
and to the east of said point of diversion. That. a claim of
5,0 cubic feet per minute is many times more water than in fact
flows at intended point of diversion at any time of the year.

FURTHER, the affiant sayeth not.

Ol (o Betastd

Affiant

Subscribed'and sworn to before me this I?;-—-day of

April, 1978.

O L ud
Notary Public
Residing at
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State of Idaho ]
DEPARTMENT OF WATER RESOURCES

322 East Front Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 287-4800 FAX: (208) 287-6700 www.idwr.idaho.gov

DIRK KEMPTHORNE
Governor

KARL J. DREHER
Director

| . June 6, 2005

78-4087

SHINGLE CREEK LLC
PO BOX 1160
RIGGINS ID 83549

Re: Field Examination and Evidence of Priority Date
Dear Claimant:

The Notice of Claim to a Water Right (claim) identified with the number shown above your name has
been filed in the Snake River Basin Adjudication (SRBA). The claim indicates your water usage is based on
“Beneficial Use” or a “Statutory Claim.” Water rights of this type are established by the historic use of water,
dating back to when water was first used-for the purpose claimed, and are termed beneficial use rights.

The elements of beneficial use rights need to be verified by an examiner for the ldaho Department of
Water Resources (IDWR) before the claim can be recommended to the SRBA Court. The examination of claims
in your area will take place during the summer of 2005. An examiner will be contacting you to schedule a time
to visit your property to verify your use of the water right claimed.

Also, even though most of the elements of your claim can be verified by the field exam, the date of first
use, or priority date can only be verified by documentation of the historic use. If you have not supplied
documentation for the priority date and historical beneficial use of the water, please submit your evidence by
August 31, 2005. Enclosed you will find a pamphlet entitled “Evidence of Priority.” The pamphlet describes the
types of evidence required and suggests which documents will fulfill this requirement.

PLEASE NOTE: IDWR will recommend the SRBA Court decree the claim disallowed if the priority date
and the historic use cannot be documented. It will be to your advantage to provide clear and convincing
evidence. If you choose to submit statements from individuals as evidence, the statement should be in the form
of a notarized affidavit.

If you-have questions not covered by this letter or the enclosed pamphlet, please contact this office.
Our toll free number is 1-800-451-4129.

Sincerely,

&EJW
Carter Fritschle

Water Rights Supervisor
Adjudication Bureau

Enclosure:
Evidence of Priority Date pamphlet

Additional claimant(s) and/or claim(s):
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IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF
 THE STATE OF IDAHO, IN AND FOR THE GCOUNTY OF IDAHO,

@LYDE E. SUMMERS and )
ELMER ARMFIELD and AGNES

FILED

A 30 7,
&. ARMFIELD, his wife, ) AT orcroc M.
Plaintiffs,) ¢ o ¥ ? LMAY 34938
Ty s ) HENRY TELCHER
GEORGE BOODRY, of Platrict Cowart
) By ‘ Deputy
Defendant. T

T e em e mm em e e e e s e T Ceaame 2O

Plaintiffs complain of the defendant and for cause of

action against him, allege:
I

That the plaintiff Clyde E. Summers is the legal and
record owner of, and the plaintiffs, Elmer Armfield and Agnes A.
Armfield, his wife, are the owners of an equity in, under.conr
tract of purchase from the plaintiff, Clyde E. Summers, the
following described lands and premises, situate in Idaho Counmty,
Idaho, to-wite

Bast Half of the Northwest Quarter; Southwest Quarter
of the NHorthwest Quarter and the South Half of the South-
west Quarter of Section 36, and the Southeast Quarter of
the Southwest Quarter of Section 25, all in Township 24
North, Range 1 West, Boise Meridian,

and further, that the plaintiff, Clyde E. Sumers, is the equitable

owner of, under certificates 17090, 17091, 17092 and 17095, of
The State Board of Lgnd Comnissioners of the State of Idaho, ané
Plaintiffs Elmer Armfield and Agnes A. Armfield, his wife, have
interest therein under contract with the plaintiff Summers for

the purchase and assigmment of such Certificates, the following
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described lands and premises, situate in Idaho County, State of
Idaho, to-wit:

The North Half of the Northeast Quarter; the South-
east Quarter of the Northeast Quarter and the Nertheast
gnarter of the Southwest Quarter of Section 36, in Township
24 North, Rgnge 1 West, Boise Meridian,

all of which before deseribed premises are locally referred to,
and hereafter in this complaint will be referred to, as the
"Basin Ragnch%, and all of which said premises are now in the
possesgion of the plaintiffs Armfield and used by them for the
growing of crops of hay, grsih, gseeds and for pasturage and
other agricultural purposes.
I

That said lamds are arid in character but are highly
fertile and when irrigated by means of water artificially applied,
are capable of producing and do produce highly valuable crops of
hay, grain, seed, and in addition, annually provide highly
valuable forage and pasturage following the harvest of crops of
hay, grain and seed crops.

11X

That on or about June 26th. 1983, one C. M. Clay, who
is the same person as "Charles ClayY, and who was then the owner
of the lamnds and premises hereinbefore described, and one of
the predecessors in interest of the plaintiffs, for the purpose
of providing a supply of irrigatiom water for beneficial use
upon said Basin Ranch, upon due and legal proceedings therefor
through the Department of Reclamation of the State of Idaho,
made application for amd filings upon the waters of ®Shingle
Creek®™, a tributary of the Rapid River which is a tributary of
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Little Salmon River, and upon the waters of "Papoase Creek®, &
tributary of the Salmon River System, to the extent and amount
of 4.0 second feet, and thereafter and on July 18th. 1926,
Certificate of Completion of Works, No. 16844, was duly issued
by the Commissioner of Reclamation of the State of Idaho, by
which it was wertified that all works to be constructed in
connection with such appliecation for such water had beem fully
completed; and thereafter, and on the 23rd day of August, 1929,
Licenze and Certificate of Water Right, No. 15844, was duly
issued by the Department of Reclamation of the State of Idaho,
to the said C. M. Clay for 2.64 cubic feet per second of the
waters of Shingle Creek and Papoose Creek, for beneficial use
upon 132 acres of said Basin Ranch, as particularly described in
sald License and Certificate, under a date of rriority of June,
Z6th. 1924.
Iv

That for the purpose of diverting the said waters of
Shingle Creek and Papoose Creek, and other waters, down to and
upon the said Basin Ranch, the said C. M. Clay did, between the
years 1923 and 1924, or thereabouts, construct a system of
ditches and canals, namely: a ditch of canal leading from Shingle
Creek in the Southeast Quarter of the Southeast Quarter of Seec-
tion 33, in Township 24 North, Range 1 West, across and into
Papoose Creek at or near the Horthwest Quarter of the Northeast
Qbarter of Section 27, in Township 24 North, Range 1 West, B. M.,
and, from Papoose Greek, immediately belowe the last named point,
and below the outlet of such canal from Shingle Creek, a ditch

or canal leading in a general easterly directien from Papoese
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Creek a distance of approximately'fzé mile <o a divide one one of
the ridges lying between Papoose Creek and sﬁid Basgin Ranch, from
which point the said waters of Shingle Creek and Papoose Creek are
conveyed for a distance of approximately three-fourths mile down
the course and bed of an unnamed gulch .to a point which is appr ox-
imktely the Northwest corner of the Southeast Quarter of the Southe
east Quarter of Bection 26, in Township 24 North, Range 1 West,
Boise Meridian, from which last mentioned point a further camal
was constructed from such gulch and leading generally egsterly over
and across a high ridge between said guleh and said Basin Ranch,
and down to and upon such Basin Ranch where said canal is divided
into laterals so as to convey the water therein where required for
the proper irrigation of said Basin Ranch.
v

That the said canal leading from the guleh last before men=-

tioned, is of an everage width of two (2) feet on bottom and not

* less than three (3) feet on top, and of an everage depth of eighteen

(18) inches amd is so constructed, and has sufficient grade and
carrying capacity to enable up to 250 inches of water to be safely
econducted therein.
Vi

That the said unnamed gﬁlch before mentioned, is a natural
water course and at certain seasons of the year, particukarly in
spring and early summer, has a certain natural flow of water in
and along the same, independmmt of the irrigating water conveyed
therein, which results from natural drainage and seepage from
adjacent, higher ground, and from percolating water and springs
along its course, and particularly, at a point immediately above

the point where said irrigation canal diverts therefrom, a large but
4
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variable flow of water comes to the surface of the bed of such
gulch, flewing out of and from under a large reef or dyke of
rock outcropping in the bed of such gulch, and which croases or
blocks th? bed of such gulch in such manner as to cause the
underground and percolating water to come to the surface in form
and manner se that it is generally referred to in the locality

thereof as a “spring"; and dependent upon the seasom gf the year,

.and dependent also upon the amount of irrigating water that is

being conveyed down such gulch, above said “spring% a variable

flow of water, estimated to be from 35 to 60 inches of water,

miners' measure occurs in the bed of said gulch at said point.
viz

That by reason of the fact that the diversion point ef

said canal leading from such gulch to the Bagin Ranch is immed-

iately below the point in said guldh where such Seepage, perco-
lating or spring water (as stated in paragraph VI) comes to the
surface, the whole of the flow thereof, and including the waters
80 diverted therein from Shinge Creek and Papoose Creek, at all
times since the completion of such canal system, has been, and

now is, diverted into said canal and conducted down to and upon

-said Basin Ranch where the same is now used, and since about

June, 1984, has been beneficially used and applied for irrigation

of domestic crops.

VIIix

That the ditch 8nd canal system hereinbefere described
is severél miles in length and is comstructed through rough,
mountain cefntry and across and aleng high, rocky ridges, and
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at a cost in excess of $3,000.00, as plaintiffs are advised and
believe, and so allege;-and such ditch system, and the water
thereby conveyed and beneficially used upon the lamds of plain-
tiffa, has a value of not less than $10,000.00.
x
That the duty of water for irrigation purposes, in the
vieinity where said water is uged, as aforesaid, is net greater
than Onme and One-Half (1%) inches per acre: that plaintiffe have
in getual cultivation, and under irrigation, on said Basin Ranch,
not less than 132 acres of lamd, and not less than 3.96 second
feet, or 198 miners inches, measured at the point of diversion of
Pplaintiffsf ditch in said unnamed gulch, is required for the
ﬁiéper and adequate irrigation of their said lands, and that the
fdow of water in said gulch at such diversion point, including
the 2.64 second feet diverted therein from Shingée Creek and
Papocse Creek, does not exceed 3.96 second fest at any time during
the usual and ordinary irrigating season of April lst to October
lst. of each year, and during the greater poition of each irrigating
season, such flow at such point does not exceed 2} to 3 second
feet.
X

That said ditch and canal system was fully completed by
the predecessors in interest of plaintiffs, and the water so
appropriated, as hereinbefore stated, applied to a beneficial use
upon said Basin Ranch, amd the said ditch, canal and water made
appurtenant to the same by actual, beneficial use on June Z26th.
1924, and ever since said date, and during the full and entire
irrigation season of each and every congecutive year thereafter,

(excapting only when prevented by the wrongful and unlawful actz of
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defendant, as is hereimafter gpecifically stated) the p3aintiffs,

and their predecessors in interest in the ownership ofusaid diteh,
canal, water right and Basin Ranch, have used sald diteh and canal
system for conveying to said Bamin Ranch landas the said water of
Shingle Creek and Papoose Creek, and all of the water flowing in
8aid unnamed gulech at the diveraion point of plaintiff!

therefrom; and have owned,

8 canal
and now own such ditch and canal
system, and such water rights, and at all times since June, 1924,

have continuously, openly, noteriously, adversely and under coler
of title gmnd right, owned, held, managed and exclusively used and
bossessed the same, both ag to defendant and his bredecessors in

interest, and against all the world.
X1
That defendant has no right, title, interest or owner-
ship whatever in or to gaid system of ditches and canals before

described, and as Plaintiffs are advised, informed and believe,

and upon information and belief allege, defendant has no water,

or any water rights whatever to any mrt of the waters of Shingle
Creek and Papoose Creek, so conveyed through plaintifrds ditches
and through such unnamed gulch; or, to any part of thewater flow
of such unnamed gulch above the point of the diwversien

of plain-

$iffs' canal therefrom, whether such waters result from Beepage,

drainage, pereolation, spring flow, or as a result of irrigating
water conveyed through the same, and any claim or right or ownersghip

by him therein or thereto is wholly groundless and without right,
wahtscever,

7
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That notwithstanding the fact that the plaintiffs are the
80le owners of said ditch and canal system, and notwithstanding
the fact that plaintiffs have actually appropriated and used all
of the water hereinbefore described since the year 1932, and
plaintiffs and their predecessors in interest have so used the same
since June 26th., 1924, for beneficial purposes upon said Basin
Ranch, the defendant, wrongfully, and in violation of law, and
without regard for the property and property rights of plaintiffs,
on some five or six occasions during the year 1937, commencing
about the month of May, 1937, cut the banks of plaintiffs' canal
gt its diversion point from said unnamed gulch, thereby diverting
all the water therefrom, including beth the waters of Shingle Creek
and Papoose Creek, so held by License and Permit from the State of
Idaho, and the flow of water inm such gulch, so that the same
ceased to flow in plaintiffs' canal and did flow on down said
unnamed gulch to the lands of defendant: that on each of said
occasions before referred to the plaintiffs, as soon as they
discovered the acts of defendant, repaired said canal and diverted
such water back to their landss that during the irrigation season
of 1937, plaintiffs remonstrated with defendant each time he cut
the banks of said diteh, and during the later part of the irriga-
tion season he ceased to bother and molest said diteht but,
beginning with the irrigation season of 1938 said defendant again
cut the banks of plaintiffs' canal and diverted the flew of water
therefrom, and although the plaintiffs have requested defendant
to refrain from further molesting said ditch and said flow of
water, he bas persiasted, and now persists, in diverting the water
therefrom and in cutting and destroying the embankments of said
canal, and has stated to plaintiffs that he will continue so to do

Page 8
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and, further, defendamt has threatened one of the memhers of the
family of the plaintiffs Ermfield with great bodily harm and
injury if they attempt to restrain defendant from his unlawful
acts and practices. Plaintiffs further state that said defen-
dant has recently constructed a certain ditch, leading out of the
said unnamed gulch, at a point above the head of plaintiffs’
diteh therein, and at a point above the point where the seeping,
percolating or spring water of such gulch comes to the surfase, as
hereinbefore described, and dug the same around such point so that
it will discharge inte plaintiffs! present canal at a point some
distance below its present point of diversion, and defendant
threatens to and states he intends to divert the water belonging
to plaintiffs through such new ditch, thereby wholly depriving
them of all of the watera of such gulch which arise at the head
of their present canal, all without authority or permission of
plaintiffs, or of any of them, and with the intent and purpose to
deprive plaintiffs of 35 to 60 inches of water which plaintiffs
and their predecessors in interest have appropriated and benefic-
ially used upon their said lands since the year 1924,
XII1I

That plaintiffs have'ho other source of water for the
sald Basin Ranch premises: that all of the waters herein mentioned
are actually required and'necessary for the proper irrigation of
said lanmds: +that said lands are now rlanted in crops of hay and
grains and require immediate and continuous irrigation throughout
the remainder of the season of 1938, and unless tﬁey are ao
irrigated, from this time henceforth, they will dry up and be of

little or no value, and the said Basin Ranch lands will become
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arid and of little value for the production of crops and will

be irreparably injured and damaged for further use as farm lands,
and plaintiffs believe, amd upon their belief allege the fact to
e that unless said defendant is immediately enjoined and re-
strained from his wrongful and unlawful acts and practices, he
will continue the same throughout the year 1938, to the great and
irreparable injury, loss and damage to these plaintiffis, and for

all of which theyhave no plain, speedy or adequate remedy at law

WHEREFORE, Plaintiffs pray Judgment and Decree of this

Court as follows:

That it be adjudged and decreed by the Court that plain-
tiffs are the owners of and entitled to a water right from the
waters and flow of waters of the said unnamed gulech, at the point
of the diversion of the irrigation canal leading from said guleh
to the Basin Ranch, by reason of the actual diversion, approprigs
tion and application to beneficial use of such waters, to the
extent and in the amount of SIXTY (60) INCHES, miner's measure, or
One and 20/100 (1.20) cubic second feet, with a ﬁriority therefor
of June 26th. 1924, for the full and entire irrigation season of
each and every year; and that it be adjudged and decreed that the
Plaintiffs® right to the use of such Sixty (60) inches of water
of such unnamed gulech during the full and entire irrigation season
of each and every year, is prior in time and superier in right to
any right, title, interest, claim or pretense of gaid defendant in
or to the same, or to any part or portion thereof:

That it be further adjudged and decreed that plaintiffs

are the sole owners of the ditch and canal system in this complaint

Page 10
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hereinbefore described and are entitled to the excluse use,
management amd control thereof and that said defendant is without
right, title or interest therein or thereto:

That it be further found, determined, ordered, adjudged
and decreed by the Court that Plaintiffs, and their predecessors
in interest have owned, managed and exclusively controlled said
ditch or canal, leading out of said unnsmed gulch to and upon the
sald Basin Ranch, for a period of more than five (5) years, to=-
wit, since about June, 1924, in its present location and with the
same point of diversion from said unnamed gulch, and that defendant,
and hia servants, employees, agents and successors are without
any right or authority of law, whatever, to change the location of
such canal, or of any portion thereof, or to change its point of
diversion from such gulch, or to cut the banks of such canal, or
to divert the flow of the water therefrom, or to in anywise ob-
struct or prevent the flow of water of such unnamed gulch, at the
roint of diversion of such ditch, from entering into and flowing
down plaintiffs’ said ditch:

That it be further ordered, adjudged and decreed by the
Court that plaintiffs are the owners of, and entitled to a water
right, and to the use of water for beneficial purposes, to the
extent and amount of Two and 64/100 (2.64) cubic feet per second
from the waters eof Shingle Creek and Papoese Creek, in Idaho
County, Idaho, amd under priority date of Jume Z26th. 1924, for
use upon'thz Basin Ranch, as hereinbefore described, and that
plaintiffs are entitled, by law, to conduct said waters through
their aystem of ditches and canals, including the right to con-
duct the same down and along the course of said unnamed gulch to

the diversion peint of their said canal leading therefrom, and to
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That upon the final hearing of this action, a perpetual
injunction be issued forever debarring and restraining the defen-
dant, and each if his agents, servants, employees and successors
in interest, from in anywise interferring with the right of plain-
tiffs to the use of said Sixty (60) inches of water from the flow
of said unnamed gulch on their Bdid lands as described in this
complaint, or from in anywise interfering with the right of plain-
tiffs to the right and use of Two and 64/100 (2.64) cubic second
feet of the waters of Shingle Creek and Papoose Creek, flowing
down and through said unnamed gulch to the diversion point of
plaintiffs' diteh therefrom, or from in anywise diverting, or
attempting to divert any part of the flow of any of said waters

from plaintiffa! ditch, or from eutting or molesting the banks eof

said diteh, or any diversion works in the channel of said unnsmed
gulch whereby the waters thereof are diverted to plaintiffs?
ditch, and particularly, that defendant be enjoined and restrained

from changing and altering, or attempting to change or alter any

part or portion of Plaintiff's said ditches and canals, or from

changing or attempting to change the roint eof diversion of plain-
tiffs! canal from said unnamed gulch, and from the doing of any
other aect or thing that will damage, or tend to damage, said system

of ditches and canals, or interfere or temd to inferfere with the
flow of water therein:

That upon the filing of this Complaint, a temporary injunec-

tion or restraining order be forthwith issued out of this Court

in this action, debarring, enjoining and restraining defendant gnd

each of his agents, servants and employees, from in anywise cutting,

opening or destroying the banks of plaintiffs' canal, or from

removing any diversion works placed by plaintiffésin said gulch at
1z
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the head of their said canal; or from diverting any of the waters
flowing in said gulech at the head of such ditch, whether the same
be a part of the waters of Shingle Creek, or Papoose Creek, or of
the matural flow of such unnamed gulch, and from changing or
attempting to change any portion of plaintiffs' canal, or its
point of diversion from said unnamed gulch, and upon the final
hearing and determination of this action, such injunction be made
permenent:

That plaintiffs have judgment for their costs and dis-
bursements herein incurred and expended, and for such other and
further order, judgment or relief in the premisea as to the

Court may seem just, equitable and according to law.

M

Whyke Residence and Fost Office
Address is Weiser, Idaho,
Kttorneys for Plaintiffs.

13
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STATE OF 1IDAHO
_ . ).S8.
COUNTY OF IDAHO

EILMER ARMFIELD, Being first duly sworn on oath, says:

He is one 6f the plaintiffs named in the before entitled
complaint, and as such, makes this verification in behalf of him-
self and his co-plaintiffs:

That he has read the faregoing complaint, knows the con-
tents thereof, and except as to the matters and things therein
alleged upon information and belief, the same is true, and as to
all matters and things therein alleged upon information and

belief, affiant verily believes the same to be true.

pr _ﬁﬂ%é%

Subscribed and sworn to befo 2-me this hfiz%ﬁ day of
¥ay, 1938,

14
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A5 0
IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.

FILED
c E. il [
ARMPIEID, his wife, MAY 3- 1938

L .

Pldintiffs, MOomTed
V- TELCH
vs Clerk of hﬁi:(}nussia
GEORGE BOODRY, B’M Deputy
——— - — — — — o= _ _Defendant. _
_________ (o

Come now the above named plaintiffs, by Carl H.
Swanstrom and George Donart, their attorneys herein, and
respectfully move this Court for an order directing that the
above named defendant to forthwith appear in the District Court
of the Tenth Judicial District of the State &f Idaho, in and for
the County of Idaho, or at the chembers of a Judge thereof, and
show cause he should not be enjoined and restrained from in
anywise cutting or injuring the irrigating canal of plaintiffs,
as described in their said complaint, or from removing any of the
diversion works therefrom, or from diverting any of the water
from said canal, or from in anywise changing and altering the
location of such canal, or its point of diversion from a cer-
tain unnamed gulch, situate in Idaho County, Idaho, end in
plaintiffs' complaint particularly mentionsd and described, or
from otherwise interfering with the water and vater rights of
the plaintiffs, as in their complaint on file herein specifically
described, and further, that said defendant be enjoined and
restrained from the commission of any of such acts pending the

hearing and determinatiom of this motion,



CARL H. SWANSTROM

ATTORNEY AT LAW

COUNCIL, IDAHO

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

Page

This motion is based upon and supported by the verified
complaint of plaintiffs, now on file in the above entitled
Court, and is further particularly supported by the affidavits
of Elmer Armfield, one of the plaintiffs herein, the affidavits
of Albert Armfield, John Kimbrough, mfd others, all of which are
hereto attached and by this reference}madb a part hereof.

esiding at Welser, ljaho, attorneys
for the Plaintiffs.
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STATE OF IDARO

) +SS.
GOUNTY OF IDAHO

ELMER ARMFIEID, Being first du

ly sworn on oath,
according te law, deposes and gays:

That he is one of the Parties plaintiff in the motion
set forth and entitled in the attached and'foregoing motion
and is the person who has verified plaintiffst eomplaint in
this actien and affiant hereby refers to such verified complaint
and by this reference makes the same a part of this affidavit
as though set forth in full hereinm:

ereof and has actually
farmed, managed and operated the sam

e since about Oetobes 15th,
1934, and hasg DPersonal knowledge of the cperations of said
Premises and of the use of irrigation water thereon during the
seasons of 1935, 1936, and 1937, and down to0 the bresent date:

That affiant is familiar with the system of ditches
and canals leading from Shingle Creek into Pgpoose Oreek and
from Papoese Creek into a certain unnamed gulch, as described
in plaintiffe? compRaint, gnd from said guleh into and upon
the premises known as the ®agin Ranch, and with the water
rights appurtenant to sald premises and the water conducted
through such system of ditches and canals to such ranch premises:

That the said Basin Ranch o
one hundred thirty two (132) acres o
of which ie supplied with water fro
plaintiffs' complaint ang that mai
water for the practical and succes
and that sgaid cropa do now require
of all of the irrigating water that
unless the same is made abailable immediately the crops on said
Premises will ve irreparable injured and damaged, and the premiges

themselves irregparably injured and damaged for lack of
irrigation water:

ontains not less than
f irrigated farm land, all
m the sources mentioned in
d premipes require all of such
sful irrigation thereof,

the immediste application
is available therefor, and

upon said “asin Ranch for beneficial burposes for irrigationsg

that at no time during the years 1935,-1936 did the defendant,
George Boodry, use or attempt to use any of the irrigating water
described in plaintiffs? complaint and did not, in any manner,
interfere with the rlaintiffs' gsystem of ditches and camals
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or of the diversion works at the head of the canal in said un-
named gulchg that on some five or six occasions during the
year 1937, and beginning about May, 1937, the defendant opened
plaintiffs® ditech at the diversion point therecf in said unnamed
guleh, thereby diverting the waters before described away from
said ditch, but on each such oocasien the diteh and diversion
works were repaired by plaintiffs immediately following the
discovery of the fact that the ditch had been so opened and
the water diverted thmeéfrom, and affiant helieves at no time
did said defendant during the year 1937 continue in the use of
such irrigating water for any period in excess of twenty four
hours, and after said ditch had been so repaired and the
defendant warned and advised by the plaintiffs to desist from
further molesting it he did not again molest said diteh or
divert the water therefrom for the remainder of the irrigation
season of 19373

That scmetime during the month of April, 1938, said
defendant again opened plaintiffs' ditch and removed the diversion
works from the head of said ditch, thereby causing the waters
flowing in said unnamed gulechk toe go on down the same, but other
than the specific instances hereinbefore mentioned affiant does
not know of any other or further use of any of such irrigation
waters by the said defendant, George Boedry:

That the irrigation season for said Basin Ranch lands
is now at hand; that the annual runeff from Shingle €reek and
Papoose Creek has not yet commenced in any appreciable value
and at this, time the said Basin Ranch premises are largely
dependent for irrigation water upen the supply of water flewing
in said unnamed gulech at a point immediately above the head of
plaintiffs' diversion canal therefrom and unless such flow of
water therein is immediately made available to plaintiffs?
land the plaintiffs will suffer irmeparable damage and injury:

That affiant believes, and upon his information and
belief alleges, that the defexridant, George Boodry, intends
to continue with his wrongful and unlawful acts and practices
in cutting the banks of plaintiffs' canal and in removing the
works of diversion that are placed at th® head of said canal
by plaintiffs and will continue in his attempt to wrongfully
and unlawfully divert irrigation water which is appurtenent to
plaintiffs' premises throughout the remainder of the irrigation
season of,19383 that plaintiffs have no plain, speedy or
adequate remedy at law against said defendant and his unlawful
acts and practices and if he be permitted to continue in the
same until plaintiffs® action is fimally determined by this court
the plaintiffs will be greatly and irreparably injured and
damaged by reason of the loss of such irrigation water during
the season of 1938, for which reason said affiant, as one of
the plaintiffs herein, prays that said defendant may be
immediately enjoined and iestrathed by this court from in ahy
manner interfering with plaintiffs® ditches or from diverting
any of the waters therefrom which are appurtemant to plaintiffs?

preﬁlises.
MM W
/ =
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10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

Page



CARL H. SWANSTROM

ATTORNEY AT LAW

COUNCIL, IDAHO

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

Page

STATE OF IDAHO

} .ss.
COUNTY OF XIDAHO

JOHN KIMBROUGH, Being first duly sworn on oath,
deposes and says:

That he is a citizen of the United States and of the
State of Idaho, and is upward of 61 years of age, and since
about 1910 he has resided in the vieinity of Riggins, Idaho:

That since about the year 1910 affiant has been familiar
with the lands now owned by Clyde E. Summers and Elmer Armfield,
being lands situated en Shingle Creek, a tributary of the Bgpid
River, and the so called Basin Ranch, which is situated in

Sections 25 and 36 in . Township 24 North, Range 1 West, B. M. in
Y¥daho County, Idahos

That prior to the year 1923 said lands forming the
80 called Basin Ranech were owned by Charles Clay and were farmed
and aperated by hims

That prior to the year 1923 affiant accompanied the
said Charles Clay on a trip to examine a proposed ditch route
from Shingle Creek and Papoose Creeks, in Idahe County, Idaho,
leading down to and upen the so called Basin Ramch, then owned
by Charles Clay: that said trip was made about the month of
August and the parties went, among other places, to the exact
8pot where the Basin Ranch ditch leads off from an unnamed
gulch, (which is now used as part of the ditch system) and at
that time there was wveiy little flow in such gulech, and particularly
from what is now termed or called a "gpring® at the extreme head
of the ditch leading out from such guleht

That, after the year 1923, and every since the com-
pletion of such diteh system, affiant has been familiar with
the ditch, and with the use of water therein and the lands
irrigated thereby, and affiant knows that said diteh system
has been eontinuously used for the irrigatien of the Basin Ranch

during the irrigation season of each and every year since the
year 1924:

Affiant further states that the before mentioned diteh
when constructed, and at all times since within the knowledge of
affiant, has diverted all of the water from the said unnamed
gulch, which forms a part of the diteh system, and duting all
of the time since the construction of such diteh sygstem, so
far as knownn to affiant, no water has been rermitted in irrigating

seasond, to run past the diverasion works of the Basin Ranch
diteh in said unnamed guleht
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Affiant further states that within his own personal
knowledge, the said Basin Ranch ditch was completed, and used
for conducting the waters of Papoose Creek and Shingle Creek, and
the flow, seepage and spring water from said unnamed gulch, of
which said ditch system is g part, for a period of about nine (9)
full years before the defendant George Boadry, ever owned the
lands on which he now resides, and upon which he is attempting to
divert water from the Basin Ranch ditch system, amd said ditch was

80 used during -the full irrigating season of each of said nine
years:

That affiant owned the so called Basin Ranch, now pwned by
Plaintiffs, about the year 1933, and for more than %0 years he has
had an interest therein, by reason of mortgages thereon, and
interests in livestock grazed and fed thereon, for which reason he
visited such ranch premises frequently and investigated its
water, source of water and the ditches servimg such lands:

Affiant further states that the water right of plaintiffa,
obtained from Papoose Creek and Shingle Creek, and from the
Seepage, drainage, subage and springs in and along the gulch used
as a part of the diét¢h system, is all the water they have for use
on the said Basin Ranch, and that the entire flaow thereof is
required, for beneficial use, in the irrigation of such ranmch
Premises and if any water is diverted therefrom, the said premiseg
would be irrepgrably injurdd and damaged.

Bubscribed and swor
April, 1938

Q\A‘/A_/ iy 2L 2 ,‘M
5 Public for Idaho, residing ¥
Council, Idaho.
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STATE OF IDAHO
).S8.
COUNTY OF ADA

CLYDE E. SUMMERS, Being first duly sworn on oath,

according to law, deposes and says:

That he is one of the parties plaintiff in the action
set forth and entitled in the attached and foregoing "Motion":

That he is the legal and record owner of the lands and
premises situate in Idaho County, Idaho, particularly deseribed in
plaintiffs' complaint and therein referred to as the Basin Ranch,

andlhas been such owner thereof since the month of M/L/
1934 :
1

That during the years 1932, 1933 and 1934, affiant
owned and operated the said Basin Ranch, as a general stock and
h¥y ranch, and is familiar with the said ranch premises by
reason of his ownership and operation thereof, and has been
femiliar with the same et all times since the the year 1932:

That affiant is familier with the system of ditches that
serve said Basin Ranch with irrigating water, end particukarly,
with the portion of the ditch &nd canal system leeding from the
Basin Rench over and into a certain unnamed gulch, through whdbh,
for approximately three-fourths mile, waters of Shingle Creek and
Papoose Creek, appurtenent to said ranch premises, are conveyed,

and is femlliar with the point of diversion of such canal from such
gulch:

That immediately above the point where such ditch diverts
from said gulch there is a certain flow of water in the guleh,
arising in part from seepage, drainage, percolation and spring
flow, and in part, as affiant believes and so alleges, from the
waters of Shingle Crcek and Papoose Creek which are conveyed
through such gulch and above such point before mentioned:

That the saild ditch or canal before mentioned is so
constructed as to divert from said gulch immediately be low the
point where the flow of water last before mentioned occurs, and is
So constructed as to intercept and divert the whole thereof into
plaintiffa' ditech, from which point it is conveyed to the Basin
kanch and there beneficially used for irrigation:

That during all of the time that affiant operated ssaid
Basin Ranch, as aforesaid, the whole of such flow of water, ie,
both the water of Shingle Creek and Papoose Creek which is conveyed
through such gulch, and all of the natural flow of water in such
gulch at or above the diversion point of plaintiffs' ditch, was
actually diverted into plaintiffs' diteh and beneficially used upon
the Basin Ranch, and that during none of szid years was any of
said water at sald point permitfed or sllowed to flow past the
diversion point of said canal, or to be used by defendant, George
Boodry, or by any other person, to the knowledge of affiant:

That all of the water before mentioned and descrived is
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actuelly required and necessary for the practical irrigation of the
said Basin Ranch: That there is an area of at least 122 acres

on said Basin Ranch actually planted to ¢rops of hay and grain and
under actual irrigation, and has been so cultiveted ang irrigated
with the waters aforesaid since about the year 1924: that a large
tonnage of hay, grain and other crops, including forage and pasture
Crops are annually produced on saig ranch, and without such supply
of irrigating water, production of ¢rops thereon would be largely
impossible: that sald crops and saia ranch would be irreparabie

injured and damaged if the flow of water thereto is further
delayed;

That the actual irrigation season on said Basin Ranch is
from April 1st to October 1st of each year: that by reason of the
fact that the headwaters of both Shingle Creck and Papoose Creek
are in the high mountains, the substantial flow thereof is not
Teached until late in May and in June, end during the period of
April lst until lete May or June, the flow of water in saig
unnamed gulch, and hereinbefore described, constitutes g large part
of the supply of irrigation water for said Basin Ranch, and without
such flow of early water, the production on said ranch would be
gteatly lessened, and the value thereof greatly diminished:

That defendant George Boodry has no right, title or
interest in or to the system of ditches ang canals serving plaintiffs:
Basin Ranch and has never been given
of said canals, or to divert any water therefrom, and ag affient
is informed and believes, and so alleges, defendant George Boodry
has no water, or water rights from either Shingle Creek or Papoose
Creek, or from any part of the gaia unnamed gulch abowe the point
of diversion of Plaintiffg: canal, and has not used the water
therefrom any any time, except for some fiv

e or six occasions, of
about one day each, during the early summer of 1937, at which time
he wrongfully opened plaintiffa' ditech and diverted water therefrom;

That unless defendant ig immediately restrained and enjoined fr

from molesting Plaintiffs' diten and water, Plaintiffs will suffer
great and irreparable loss, injury and damage ;

Subscribed and sworn to befdrs me this iQ'_ day of
April, 1938,

- %o%éry %;;icjior %&no reséﬁng
at Boise, Idaho
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STATE OF IDamo

) .ss.
COUNTY OF IDAHD

T ARMFIELD, Being firgt duly sworn en oath
according te law, deposes angd says:

That ke ig g citizen of the United States and of Idaho
County, Idaho, and is over the age of &/ﬁ fg:rg yearss
that he ig g son of the pPlaintiff, Elmer nfield, and at all

That at al1 times since about October, 1934, affiant
has regideq on the saig Bagin Ranch and to a large degree hag had:
the actual management, control angd oberation of maig Dremisges,
and by reasen thereof he ig familiar with the irrigation systenm
8upplying gaig ranch with 1rrigating water and with all of the
h

has been in persopal charge of such irrigation 8ystem and hag

Bhat during the entire irrdgation Seasons of 1935 ang
1936 the defendant, George Boodry, made no claim, demand or
Pretensge whatever to any of the waters flowing in the Rnnamed
gulch, which ig particularly described in Plaintifrgt cemplaint,
and he did not fake or attempt fo take any of such water and did
not molest or attempt to molest any of the plaintifrrg? ditches,
diversion works or irrigation System and at neo time prier to
about Hay, 1937, dia said defendant ever claim or Tepresent to
affiant that he had or claimeq any of the flow of waters in saig

tot

That abvout ¥ay 1937 defendant removed certain of the
embankments at the head of the plaintifeg!? canal in saig unnamed
gulch ang thereby diverted the flow of waters thereipn awgy from
Plaintifeg:® diteh and on down said gulchy that affiant immediately
caused said diteh to he repaired when he discovered its opening
and thereafter on some four or five other oceasions the defendant
likewige diverted or caused the waterg to be diverted out of the
head of Plaintiffg? diteh, but each time affiant immediately
Tepaired such ditch and affiant believes that at no time dig a
such use of water by gaig defendant oontinue for more than~twenty~
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That sometime during the month of April, 1938, defendant
again diverted the water in said gulch flowing at the head of
plaintiffs® diteh away from said ditch and has stated to this
affiant that he, the said defendant, intended to continue in
his practice of diverting the water from the head of plaintiffs?
ditch, and about April 20th. said defendant threatened this
affiant with great bedily injury if affiant, or any of the
pPlaintiffs, made any further attempts to restrain said defendant
from the further diversion of such irrigation water, and affiant
verily believes that said defeidant does intend to continue in

his wrongful and unlawful practices and will do s0 unless restrained
by the order of this courts

That said defendant without permission from this affiant,
or from any of the plaintiffs, has commenced upon the construction
of a section of ditch or canal leading out of said unnamed gulch
at a point above the point of diversion of plaintiffs' canal
thezefrom and ahove the point where the seepage, drainage,
percolating and spring water in said gulch comes to the surface,
with the intent and purpose to change the location and point of
diversion of plaintiffs® canal so that plaintiffs will be deprived
of all of the waters naturally flewing in said guleh and so that
they will be dependent upon only the waters of Shingle Creek and
Papoose Creek which are conveyed down said gulsh, and if said
defendant is permitted to so change the location of said ditsh
and its point of diversion the plaintiffe will be forewer deprived
of a natural flow of water from said gulch to the extent and
amount of thirty five to 8ixty inches, miner's measure, depending
upon the seagon of the year and the amount of irrigation water

flowing through said gulch above the point of diversion of
plaintiff*s canals:

That the waters of Shingle Creek and Papoose Creek,
held by plaintiffs under license of the Department of Reclamation
of the State of Idaho, and appurtenant te the Bagin Ranch, are
éonveyed down said unnamed gulch for a distance of approximately
three-fourths of a mile;y that the course of said gulch towards
the head of plaintiffs® diteh is through a heavy over burden of
s8ilt,so0il, slough boulders, limestone, and other porous material
80 tﬁat much of tﬁe water flowing down through said gulch flows
or percolates under ground and does not come to the surface
except at a point immediately above the head of plaintiffg! diteh
where the same comes to the surface on or through a large dyke
of greenstone which causes such water to rise to the surface
in the form of a strong natural flow, varying from 30 to 60
inches, and which is sometimes locally referred to as a "spring"
and that plaintiffs' ditch diverts all of such water and has
diverted it at such proint since the construction of the same and
particularly has diverted all of it, except as hereinbefore noted,
during the years 1935, 1936 and 1937:

That the plaintiffs have a water right from Shingle Creek
and Papoosze Creek to the extent of 2.64 cubioc second feet, all
of which is conveyed down and through said unnamed gulch before
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referred to, but Shingle Creek and Papoose Creek havg their
headwaters and drainage in the high regions of the Seven Devils
Mountains, for which reason the annual spring runoff*dees not
commence in appreciable volume until late May or June of each
year and until that time said streams do not afford sufficient
flowing water to supply the aforesaid right of plaintififss

That the irrigation season on said Basin Ranch commences
about April lst of each yvear and it requires constant irrigation
following that date and from April 1lst until late ¥May of each
year said premises are largely dependent for irrigation water
from the flow of the so called "spring® in the unnamed gulch at
the head of plaintiffs? ditch, being near the Nor thwest corner
of the Southeast Quarter of the Sourtheast Quarter of Seection
26, Township 24 North, Range 1 West, B, M., so that notwith-
standing the right of plaintiffs to waters of Shiggle Creek
and Papoogse Creek plaintiffs® premises would be largely deprived
of irrigatien water until ¥ay of each year if the said defendant
be permitted either to molest the embankments and diversion
works at the head of plaintiffs® canal or, if he be permitted

to change the point of diversion of such ditch to a peoint further
upstream as hereinbefore statedt

That said Basin Ramch premises consis® of at least

132 acres of ir igated land; that it produces annuall¥ an average

crop of Mpre s, (Soo tons of hay, together with crops
of grail and grass seed, and affords valuable forage and pasture
following the harvest of hay and grain crops each year, and if
sald premises are deprived of their supply of irrigation water
net more than half the tonnage of hay could be produced thereon
and said crops and pasture of grain and grass seed would be
largely impossible to produce and affiant states that unless
the injunction prayed for in Plaintiffs' complaint is forthwith
granted by the court in this aetion the plaintiffe will suffer
great and irreparable losz, injury and damale.

Albrt (s i)
/
P ¢
] Subscribed and sworn to befoye me this <5}ZZ day
of May, 1938.

¢ for Idahe, residing
at Council, Idaho
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STATE OF IDAHO )
_ - . ... . )eSS.
COUNTY OF YDAHO .

C. N. HALL, Being first duly sworn on oath according to
law, deposes and says that he is a citizen of the United States
and of the State of Idaho; that he resides on the Little Salmon
River near Riggins, Idaho; that is of the age of 50 years and
is not related to either of the plaintiffs and is not interested
in any manner in the action set forth in the attached motion
and that he has resided in the vicinity of the ranches of
plaintiffs and defendant at all times since about 1919:¢

That affiant, during the years 1919 to 1928 was either
an employee of one C. M. Clay, or was associated with him as a
partner in the livestock business: that during all of the
time before mentioned affiant worked upon and was thoroughly
familiar with the so called "Basin Ranch" now owned by the
Plaintiffs, and which was during the years 1919 to about 1931,
owned by the said C. M. €@lay, and was likewise familiar with

the premises now owned by George Boodry, sometimes called the
"McGlimmery Ranch®:

That affiant was working for or associated with the said
C, M. Clay during the years that he constructed the system of
irrigating ditches for irrigating the Basin Ranch; that affiant
has herded sheep and tended camp, during irrigation seasons, at
or near the point where the di4¢h from the Basin Ranch inter-
sects the unnamed gulch, above defendant's Boodry ranch, and
saw the water in such ditch and knows that such ditch took all of
of the water flowing in said gulch at the head of such ditch and

none of that water in such gulch at that point was permitted to
go on down the gulch to the Boodry Ranch:

That C. M. Clay, during the time he owned the Basgin Ranch,
had what is now the George Boodry place under lease for a period
of -approximately five years, and for one year after he disposed
of the Basin Ranch to John Kimbrough, and affiant knows that
during all of the time said C. M. Clay had such Boodry place
under lease, he, the said C. M. Clay did not irrigate or farm
the same, but used the whole thereof for sheep range and pasture,
and particularly, did not let any water go down from the head of
the Basin Ranch ditech for use upon such Boodry premises.

B ot Aty

Subscrived and sworn to before m this 3rd day of May,

1938,
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STATE OF IDAHO

) )+S8.
COUNTY OF IDAHO

W. H. Lamont, being first duly sworn on his oath
according to law, deposes and says:

That he is a citizen of the United States and of the
State and County of Idaho: that he is not related to either
of the plaintiffs named in the before entitled actdon and is in
no wise interested in such litigation:

That from the year 1904 until the year 1928 affiant
resided upon and owned what is usually called the Lamont Ranch
being situate upon Rapid River and Shingle Creek, in Idaho
County, Idaho, and included in such property was the ranch
Premises now owned by the defendant George Boodry, and in times
Past called the "McGlimmery® ranchs

That affiant is well acquainted with one C. M. Clay
and is personally familiar with those certain premises known

locally as the "Basin Ranch® and now owned by the plaintiffs in
this action:

That about the years 1924 to 1925 or 1926, the said
C. H. Clay constructed a system of ditches from Shingle Creek and
Papoose Creeks for the burpose of irrigating such Basin Ranch,
and such ditch system makes use of a section of natural gulch,
Westerly from the Basin ranch, through which said waters were
conducted for a distance of approximately three-fourths mile:
that part of such diteh system crossed lands then owned by this
affiant; that affiant has been on and along the dicthleading
from the Basin Ranch to the before mentioned gulch, many times

and he has seen the use made of such ditch and the water
diverted therein:

That the said C. M. Clay diverted all of the water
flowing in said gulck, at the head of said ditch therein, and
conveyed the same down to and upon the Basin Ranch and that
such use continued during all of the time that C. M. Clay
continued to own and operate the Basin Ranch, and particularly,
affiant knows that such use continued without interruption
until after the year 1928, for the reason that up until that
time affiant owned the Premises now owned by George Boodry and
for that reason knows of his own knowledge what use was made
of all water in the gulch from which the Basin Ranch ditch is

Subscribed and sworn to bel
May, 1938.

e me this ar@ off

or 1
at Council, Idaho.



Hon5ee
% DISTRICT COURT OF THE TENTH
L. DISTRICT, OF THE STATE OF

N AND FOR THE COUNTY OF IDAHC
STATE OF TID4HO

).s8s.
COUNTY OF IDAHO

I3 Walter aMltman, Sheriff of Idaho County, Idaho, do
hereby certify amd RETURN that I receivéd the hereunto attached
Summons on the 4th day of May, 1938, and I served the same as
follows:

On the 7 day of May, 1938, in the County amd State
of Idaho, I personally handed to and left with the defendant,
George Boodry, a full, true and complete copy of said summons,
to which there was attached a copy of the complaint therein
referred to:

I further certify and return that at the same time and
place I personally served a full, true and complete copy of the
hereunto attached copy of "ORDXR TO SHOW CAUSE and TEMPORARY
RESTRAINING ORDER" on the defendant George Boodry, by then and
there handing 4o md leaving with said George Boodry, & full, true
and complete copy thereof, to which copy there were attached
copies of the following instruments, to-wit: "MOTION" and copies
of the affidavits of Elmer Armfield, John Kimbrough, Clyde E.
Summers, Albert armfield, W. H. Lamont and C. K. Hall,

Dated this Z day of May, 1938,

Sheriff i Fee
b s S Walter Altman

30 Miles @ 20¢,..% é Sherift
Service of Summoné and P

Order,cecescscccrons
Returh, eccecerccsvs .470

Total,...--.....-.. 74/0

FILED

WE ecroeK. g
MAY 9- 1938

HENRY TELCHER
lerk of Court

- Depusy
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IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, INAND FOR THE COUNTY OF IDAHO
GLYIE E, SUMMERS and

BEIMER ARMPIELD end
AGNES A, ARMPIELD,

RECEIVED

1938 A1
ORIER TO SHOW cAsg MAY 4 DXOAM

his wife, 2 and
Plaintiffe,)
-ve- ) TEMPORARY RESTRAINING
GBORGE BOOIRY, ) ORIER
SHERIFF’S OFFICE,
Defendant., . IDAHO COUNTY, WAHU

Upon reading and filimg the verified aomplaint of the
rlaintiffs in this sction, and the affidevits of the plaintiff,
Elmer Armfield, end of John Kimbrough, Albert Armfield, end
othera, end on motion of Garl H, Swenstrom and George Domart,
attorneys for pleintiffs,

It is ORIERED that the defendent, George Boodry, show
ceuse béfore me-at the chembers of said eourt in the county
courthouse of Idsho County, in the City of Grangeville, State
of Ideho, on Mondey, the 16th day of May, 1938, at the hour of
1: 30 o*clock, P. M. of said dey, why a temporary injunetion should
not be grented restireining seid defendant from in a.nywis'e
cutiing or injuring a eertaim irrigating eansl of plaintiffs,
situate in Idsho County, Ideho, used in eonneetion with and
appurtenant'to certein 1an&a of the pleintiffe, all as par-
tioulerly deseribed in plaintiffs® complaint on file herein,
or from removing eny of the diveréion works therefrom, or frem
divarting eny of the weters therefrom, or from in anywise
ehanging or sltering any part of pleintiffa’ esnal or in anywise
chenging or attempting to change the point of diversiom of
Pleintiffs’ esnel, from its present loecation and present point
of diversiom, in & certain unnamed guleh, in pleintiffs’
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eomplaint @eseribed &8 being at or nesr the Northwest cormer

of the Southeast Quarter of the Southesst Quarter of Seation 26,
in Township 24 North, Rengs 1 West, Boise Meridian, in Idsho
County, State of Idsho.

4na, 1t is further ORBERED that until the heering of asaid
motion end order therein, the maid defendamt do absolutely desiat
and refrain from déing, or cesusing to be dome or eommitted, any of
the acts and thinge with respest to said irrigating eansl snd to
said irrigeting water hereinbafere mentioned.

£nd let & copy of this order, with copies of &ll moving
pspera emd affidevits therein referred to, and of pleintiffs®
complaint, be served on seid defendemt at lesst five days before
the time fixed for hesaring said motiom &8 aforeseid.

It iz further ordered that the pleintiffs shall execute &
stetutory bond in the sum of One Thousend Dollers, eonditionmed %o
indemmify defendent sgeinst any loss or demage he may sustain by
reason of the improper issusnge of said imjunetien.

Bated this 3rd day of May, 1938.

(sg) MILES S, JOENSON
- Distriot Judge
M‘}:.'E 0 g )
—teED
MAY <~ 1938
M TEL QR

WONQKH
et D ZROX Doy
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) IN THE DISTRICT COURT OF TEE TENTH JUDICIAL DISTRIGT OF
. THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
RECEIVED
6 MAY 4 1938AM.
CLYDE E. SUMMERS and ) 1207
7 ELMER ARMFIELD and AGNES “'a )
s A. ARMBRIEED, his wife, ) 4 \ g
. o Plaintiffs, ) g, T
7/ ML)
-v8 - SUMMOKNS -
10 e ) SHERIFP'S OFFICE,
" GEORGE BOODRY, ) IDAHO COUNTY, IDAKD
12 — == = = - _ _ . . Defendant._)

13 The State of Idaheo sends greetings to the above named defendant:

14 You are hereby notified that a complaint has been filed
15 against you in the District Court of the Tenth Judicial Disgtrict
16
of the State of Idaho, in and for the County of Idaho, by the
17
above named Plaintiffs, and you are hereby directed to appear and
18
Plead to said complaint within 20 days of the service of this
19
fummons, and you are further notified that mmleas You so0 appear
20
and plead to said complaint within the time herein specified,
21
the plaintiff will take judgment against you am prayed in said
22
complaint.,
23
24 VWITNESS My hand and the seal of said District Court
F™
25 this d&y of E'By, 1938.
26
P7§§:ﬂjhv uézzfa4ﬁi/y—
27 I Glerk
28 By A L.,
CARL H. SWANSTROM Deputy
29 Whkse Residence and Post
Office Addvess isg Counecil, Idahog
20 and GEORGE DONART, .
Whose Resgidence anéd Post
31 Office address is Welger, Idaho;
Attorneys for the Plaintiffs,
32

Page



IN THE uISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF IDAHO,

CLYDE E. SUMMERS and ELMER ARMFIELD )

and AGNES A. ARMFIEID . his wife el '
’ ’ ) No. asgh LL- ED
Plaintiffs, AT~ "ocLo M.
) DEMURRER
vs. \ - MAY 25 1938
GEORGE BOCDRY, HENRY TELCHER
Defendant, ) Clerk of Digtrict Cour:

B’—MM%‘_D@my

Comes now the above named defendant and demurs to the plain-

tiffs' complaint herein on the following grounds:
1.

That the said complaint does not state facts sufficient to

state alcause of action as against this defendant.
2,

That the saig complaint is uncertain for the reason that it
does not appear therefrom how much water, if any, runs in the saiq
unnamed gulch or the upper spring, nor does it appear how much
water runs in the ditch from Shingle Creek and Papoose Creek nor in
the said creeks, nor that there is not sufficient water from such
Sources for the proper irrigation of said Basin Ranch; nor that it
does not appear that the water from said so-called spring has not
been used upon the said lands of the defendant since the buidding
of said ditch leading to the Basin Ranch, nor that the same has

ceased to be appurtenant thereto.

@ A ~

Attorney for defendant, ﬁx
Residing at Grangeville, Idsho
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IN THE DISTRICT COURT OF THE TENTH JUDIC IAL DISTRIGT OF THE
STATE OF IDAHO IN AND FOR IDAHO COUNTY

‘f'lL.ED

OLYDE E. SIMMERS, Elmer Ammfield, )

- " R
and Agnes A. Armfield, :
Plaintiffs, ) MAY 16 1988
8. H
STL 10N,
) HEAT
GEORGE BOODRY, : Clodeof P S HER
Defsndant. ) By Detuby

WHEREAS on the 3rd day of May, 1938. there was issued an ordex
to show cawmse, and a temporary restraining order herein, and this
being the time and plase for hearing on sald order to show ocsuse
and said temporary restraining order, the parties being in court
and rerresented by counsel, to wit, Mr.A.S8.Hardy appearing on
behalf of defendant and &gggtas'Swanstrom and J.M,Lampert appear-
ing on behalf of plaintiffs;

IT IS HEREBY STIPULATED that the orders heretofore issued may
be modified so that out of ditches, gulches and springs mentioned
in the pleadings and affidavits shall be delivered to the defend-
ant fifteen (15) inches of water for the irrigation season of 1938
gaid delivery to be made by delivering through such measuring de-
vice as will actually deliver fifteen miner's inches of the waterﬁ
of said gulches, ditches or springs into the guloh toward ths
south from sgid Basin Ditch, the measuring device to be installed
approximately 75 to 100 feet below the head of said 80 called
Bagin Diteh where it takes out of said so ealled gulch, at the
roint whers the defendant contends there previously existed a
headgate.

It is especially understood snd asgreed by and betwsen the
varties that this modification of the injunotive and other orders
heretofore issued shall in nowise prejudice their rights or in
enywise affeect or determine their respective rights,
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It is agreed that sald measuring devioce shell De installed
under the @irection of the plaintiffs, so as to sarry out the
intent of this stipulation.

This stipulation is intended to operate only mtil the final
detemination of this action, but in nc event beyond the irrigat~
ing season of 1938. And 1t is intended that the gaid amdunt of
water shall be delivered thromgh the said messuring deviee from

whatever source the water may be i ing into said diteh.

for Plaintiffa,

A D R

Attorneys

Attorney for Dafendnny

On the stipulation of the parties hereto in open court ,and
the Court being fully advised, the Court hereby apyroves the
above stipalation and modification, and orders the modification
of the original injunotive order in accordance therewith, and
orders thet neither the plaintiffs ner the defendant shall per-
form any act that will interfere with the respective rights hereby
granted by the veurt.

Dated May 16, 1988. Di sti et Judge.
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IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE
THE BTATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CLYDE E. SUMMERS and
EIMER ARMFIEID and
AGNES A, ARMFIEID,
his wife,

ORDER TO SHOW CAUSE

and
Plaintiffs,)
-va-~ ) TEMPORARY RESTRAINING
GECRGE BOCDRY, ORDER

Upon reading and filing the verified complaint of the
plaintiffs in this action, and the affidavits of the plaintiff,
Elmer Armfield, and of John Kimbrough, Albert Armfield, and
others, and on motion of Carl H., Swanstrom and George Donart,

attorneys for plaintiffs,

It is ORDERED that the defendant, George Boodry, show

cause before me at the chambers of said court in the county

courthouse of Idaho County, in the City of

Grangeville, , State of Idaho, on Monday,

the 16th day of May, 1938, at the hour of 1:30 o'elock, __P .M.
of said day, why a temporary injunction should not be granted
restraining said defendant from in anywise cutting or injuring a
certain irrigating canal of plaintiffs, situate in Idaho County,
Idaho, used in connection with andaeppurtenant to certain lands
of the plaintiffs, all as particularly described in plaintiffs?
complaint on file herein, or from removing any of the diversion

works therefrom, or from diverting any of the water therefrom, or

from in anywise changing or altering any part of plaintiffs' cenal,
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or in anywise changing or attempting-to change the point of
diversion of plaintiffs: canal, from its present location and
present ppint of diversion, in a certain unnemed guleh, in
plaintiffs' complaint described as being at or near the Northwest
corner of ﬁhe Southeast Quarter of the Southeast Quarter of Section

26, in Township 24 North, Range 1 West, Boise Meridian, in Idsho
County, State of Idaho.

And, it is further ORDERED that umtil the hearing of said
motion and order therein, the said defendant do absolutely desist
and refrain fromdoing, or causing to be done or committed, any of
the acts and things with respect to said irrigating canal and to

8aid irrigating water hereinbefore mentioned.

And let a copy of this order, with copies of all moving papers

and affidavits therein referred to, and of plaintiffs' complaint, be

served on said defendent at least five days before the time fixed
for hearing said motion as aforesaid.

It is further ordered that the plaintiffs shall execute a
statutory bond in the sum of One Thousand dollars, conditioned to in-
demnify the defendant against any loss or damage he may sustain by
reason of the improper issuance of said injunctien.

Dated this 3rd day of May, 1938.

F" l L E . Distriet Judge.
W OE€LoeK MM
MAY 4~ 1938
liEH“E:Y’T?E;Eﬁ:Eﬂa

By : £ Deputy

g - . A /
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IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF IDAKO,
CLYDE E. SUMMERS, ELMER ARMFIEID )
and AGNES A. ARMFIELD,

Plaintiffs,
) REPLY TO ORDER TO
vs.

) SHOW CAUSE.
GEORGE BOGDRY,

Defendant, )

Comes now the defendant herein and opposes the motion for
temporary injunction and restraining order herein, and moves -
that the restraining order heretofore issued herein be dis-

solved.

This motion is based upon the records and files and the an-
nex8d affidawits, and any other evidence which may be adduced

herein.

Attorney for Defendant
Residing at Grangeville, Idaho

MAY 16 1938
I \
i HENR\; TELCCIOI-‘LER, ]

By Deputy
PRy TP . )




IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF IDAHO,

CLYDE E. SUMMERS and ELMER ARMFIELD )
and AGNES A. ARMFIELD, his wife,

Plaintiffs,
) AFFIDAVIT

vs.

GEORGE BOCDRY,
Defendant , )

STATE OF IDAHO )

ss.
County of Igaho )

R. L. IRWIN, being first duly sworn, says he resides on Salmon
River and is of the age of seventy years;

That in the year 1925 he became acquéinted with what is known
as the Maglemre place, involved in this action, and also with the
Bridge place; that the same were then leased by C. M.Clay, for whom
affiant worked;

That they were commencing a ditch from what is known as the
Basgin Ranch an&f%ssisted in building the same to a point just avove
what is known as the upper spring in a gully, sometimes called
Maglemre creek, which spring comes out under a small lime reed or
¢liff; that the ditch above mentioned was built from the Basin Ranch
toward the gully without any particular object to reach the spring,
but came out only a few feet above the spring as it was finally com-
pleted; that thereupon a dam was put-in the gulch across the creek
pelow the above mentioned spring, so that, if desired, the water
could be raised from the spring into the ditech;

That in that fall and in the next year 1926, he assisted in
building ditches from Papoose Creek and Shingle Creek to bring water
to connect up with the ditch from the Basin Ranch, and thiw water
was dumped into the gully above the above mentioned spring and came

down over the spring and into the ditech leading to Basin Ranch;



That at the time he commenced to build the ditch from the

Basin Ranch in 1925 the water from the above mentioned spring and
from another spring further down the gulch was being used by Clay
on the Maglemre ranch; that after the ditch was built the water was
still continued to be used on the Maglemre ranch in irrigating a
Tield of about eight acres, which had been a meadow, and also in
irrigating about an acre or orchard,\and affiant believes that the
water from the orchard also ran down over a small field of pasture
below the orchard;

That affiant recalls that during the years he was there work-
ing for C. M. Clay, which were the years 1925, 1926, 1927 and part
of 1928, that he was engaged at different times in rulning the water
from the above mentioned gulch and springs on to the above field and
orchard on the Maglemre place; that he kept a shovel, he recalls,
where the ditehes ran that he could use in turning the water ffom
one part of the field to another whenever he passed;

That at the time affiant was engaged working as above stated
the ditches leading the water from Shingle Creek and Papoose Creek
were not sufficient to take nearly all the water running in said
creeks during the flood water season, nor until about August lst in
ordinary years, and that during all the years affiant was engaged
there there was more than ample water running in Shingle Creek and
Papoose Creek to irrigate the entire portion £m of the Basin Ranch
that was irrigated without regard to the comparatively small amount
of water running from the above spring; in fact, there was water
enough from Shingle Creek and Papoose Creek in most years to irrigate
twice the amount of land that was irrigated on the Basin Ranch,

except perhaps during the latter part of the irrigating season;



That at no time was the water from the said spring considered
as ‘appropriated or used on the Basin Ranch, but continued to be used
on the Maglemre ranch, as above stated, except when it might tempor-
arily be mingled with the other water for convenientg;

That the amount of water running in the said springs or in the
said unnamed gulch, socalled, is a very small smount of water, only
amounting to a few inches, and after the irrigating season has pro-
gressed and warm weather set in there is insufficient water there to
irrigate the landw which were irrigated upon the said Maglemre ranch
and Bridge place in the years when affiant knew the places, that is,
the number of acres heretofore related, and that the lands so irri-
gated on the said places for alfalfa, hay, orchard and garden re-
quired much more water than would be runniné?the said springs after
about the month of July;

That at one time affiant attempted to turn the water from the
said upper spring through the ditch to the Basin Ranch while the-
water from the Papoose Creek and Shingle Creek was zum not running
and found there was insufficient water to go around through the diteh,
(which was about three-quarters of a mile long),and to be of me bene-
it when it got there; that in the hot weather it would not even reach
there and that sucﬁfggging, if attempted to be used on the Basin
Ranch would be of practically no benefit to it whatever and that the
water would be so wasted and lost that it would not do duty which
water should do;

That there is eample water running in Papoose Creek and Shingle
Creek at the present season of the year and until August to irrigate
the said Basin Ranch and all of the ground irrigated thereon amount-
ing, as claimed, to 132 acres, with much water to spare if the ditches
from the said creeks were kept in repair;

That when affiant was there working for C. M. Clay, as above
stated, he had repaired the ditches in the fall and then ran the

water from Papoose Creek through the diteh so made from such cresk



more than half the distance to the saddle and then turned it through
a headgate vefore it went through a met&ls flume; that in that way
the water ran mez all winter and kept the snow melted so that in the
spring, by starting the water through the remaining distance of the
ditch, less than a guarter of a mile, and making a little track in
the snow the water opened the remainder of the ditch early in the
spring, to-wit, about April lst; whereas, if that is not done and the
ditcheéfﬁépt in repair the water will not run through the ditch until
late in the springwheh the snow is all melted; that affiant explained
this to the plaintiff Armfield, to-wit, Elmer Armfield, and affiant
is advised that the said Armfield has made no attempt so to secure
the said water which he might have done, and is also adviged that the
ditches have been in bad repair, which has deprived plaintiffs of the
water which they otherwise would have ample for their uses without

the water from said spring.

LSy i

Subscribed and sworn to before me this May 9th, 1938.

thary‘Phﬁlic fo aho, residing
{meal | at Grangevi , Idaho




IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF IDAHO,

CLYDE E. SUMMERS and EIMER ARMFTEID )
and AGNES A. ARMFIELD, his wife,

Plaintiffs,
AFFIDAVIT

Vs,

GEORGE BOODRY,
Defendant, )

STATE OF IDAHO )
County of ?daho ) 58
LOUIS REEVES, being first duly sworn, says he resides on
Squaw Creek near Riggins, Idaho, and is of the age of 67’ years and
is engaged in the stock raising business and has been for more than

forty years;

That he has known the Place now owned by the defendant George
Boodry, and which was formerly known as the Maglemre homestead and
8180 the land known as the Bridge homestead during all of the time
ever since about 1892; that at that time all the said land was unsur-
veyed and unpatented and Public domain of the United States;

That during all of the years since he has known this land
water from a gulch and springs arising on a rart of what afterwards
was the Jack Bridge homestead, which springs arise in the SEL of SEZ
of Section 286, Township 24 N. R. 1, W. B. M., was taken out of a
gulch by ditches and used by Maglemre and his successors in irrigat-
ing on the saig Dlace known as the Maglemre Place, and which Mag~
lemre place is described as follows: NW% of Swi, N% of NW: of Sec-
tion 36; SEf of NE% of Section 35, Township 24 N.R.1,W.B.M.;

That the gaid Maglemre lived on the said place prior to survey
and after the land wag surveyed he entered it in the United States
land office aml about 1905 broved up, as it is called, and secured

patent therefor and continued to own and use the land until about



September 1907, when he sold the land to M. E. Gage and Chas. W. Gage,
the latter afterwards selling to M. E. Gage, who retained the land
until October 1917, whenhe conveyed to W. H. Lamont and John Bridge,
and‘that the latter afterwards in April 1924 conveyed to the Salmon
River State Bank the same land, and which afterwards in May 1926,
conveyed the same land to Leo Freidenrich;

That commencing about 1924 the sald land was leased by the
Salmon River State Bank to Chas. M. Clay, who held afterwards under
a leagse or under some sort of arrangement, until about the year 1931;
that during all of the times while the land was owned by any of the
above parties and while the land was in the possession and occupation
of said Chas. M. Clayt%%r%as irrigated from the said water taken
from the said gulch or from said springs feeding the said gulch a
tract of about eight acres lying on the creek bottom and above the
house, which was in alfalfa, hay or pasture during all of that time
and was irrigated, as well as a further tract of about one acre of
orchard and a tract of about four acres just below the orchard, which
was used for raising hay and pasture; that such irrigation was con-
tinued each year from the time affiant first kmew the land while
Maglemre was a mere squaiter, as above stated, until the same was in
the possession of said Chas. M. Clay in 1931;

That in the spring of 1932 the defendant, George Boodry, ac-
gquired this land and went into possession of it, and affiant knows
he continued to use the water in the same way and on the same tracts
of land, above stated, during each of the years 1932, 1933, 1934 and
1935; that in the year 1935, affiant is advised, that someone of the
plaintiffs, or some one acting for the plaintiffs, put a charge of
dynamite into the upper of sald springs, which comes out below a

small lime reef, and blew the same up;



That after that time there was some controversy about the
water, but that continuing in 1935 and 1936 the said Boodry contrin-
ued to apply the water to irrigation of his lands on the same tracts
as above stated;

That affiant resides about four miles from the defendant
Boodry, but that he ranges his stock adjoining the Boodry place and
has occasion to cross the Boodry place on numerous ocfasions each
season; that the trdil or roed which he uses in going to the Boodry
house crosses through the above field above referred to as the eight
acre field; that each year he has crossed such field and crossed the
said lands and has seen the water being used by the defendant Boodry
in irrigating as above stated;

That in the year 1937 affiant reecalls being at the Boodry
place during the irrigation season and saw the water being used by
the said Boodry on the said lands. On one of said occagions it was
just before Boodry started to hay and there was some conversation
about some neighbor wanting a job in haying, and at that time the
water was still being used on the place;

That the said water was also used by the said Jack Bridge on
the said SE% of SEi of Section 26, Township 24 N.R.1,W.B.M., commenc-
ing with the year about 1915 to irrigate an orchard and garden of
approximately three acres, and he continued to use the same until he
disposed of his said place to said Selmon River State Bank, together
with the said Meglemre place in 1924;

That thereafter the said Chas. M. Clay continued to use the
said water upon the said orchard during the time he held possession
of the land, as aforesaid, until 1931;

That in the fall of 1932 the said defendant Boodry acquired
the said Bridge place, including the said SE% of SE% of Section 26,
Township 24 N.R.1,W.B.M., and that the said Boodry has continued to



irrigate the orchard located thereon, as had been done by the said
Chas., M. Clay and prior to that by the said Bridge;

That at no. time has there been any year when the water from
the said springs and gulch have not been applied upon the said lands
known as the Maglemre place and Bridge place and now owned by the
sald defendant Boodry; that such water has been taken out from the
said gulch or creek by ditches diverting the water therefrom and ap-

Plying it to said uses; that the said uses are beneficial uses and

necessary for the production of crops of hay, pasture, garden and
other métters aforesaid;

That affiant further states that he knows of the building of
a diteh by Chas. M. Clay leading from just above the upper spring,
mentioned before, easterly to the lands now owned by the plaintiffs
and which was referred to as Basin Ranch; that the said diteh so
constructed by the said Clay to the said Basin Ranch also covered a
portion of the forty acres described as the SWi of SEf of Section 25,
Township 24 N. R. 1, W. B, M., which is now owned by the said defend-
ant Boodry and which he purchased and has occupied since the fall of
1932;

That after the said ditch was buil® the said Clay had a lease
upon the last mentioned forty aeres and used water from the said
diteh to irrigate thereon to the extent of two acres of alfalfa,
using the water which came from Papoose Creek and Shingle Creek
through the newly constructed ditch;

Thet after the sald defendant Boodry secured the said land
in 1932 the water was continued to be used in irrigating the said
two acres of alfalfa, but that there was a constant dispute between
the parties as to who owned that land; that affiant has seen the
water from the sald diteh being used for irrigation on the said

last mentioned two acres of land at the time said Chas. M. Clay had



possession of 1t, and at other times.

That affiant has seen the ditches leading from Papoose Creek
and Shingle Creek within the last year, and in fact every year since
they were built; that during the last few years the ditches have
been allowed to get out of repair and have not been cleaned out, and
in fact the ditches give no evidence of having been cleaned or re-
paired for many years; that the said ditches are constructed through
a country where cattle run at large and through a country where there
is timber; that in the fall of 1937 he was unable to even get along
the ditches on account of the debris, logs, bruch and other accumu-
lations in the ditches; that cattle had trampled the ditches until
they were practically gone in places and would not flow water, except
a small amount, even if there were attempts to get water through;
that in October water was running into the ditches but was not getting
through on account of the fact that the ditches were in bad repair;

That if the sald ditches were cleaned out in the fall, as was
done when said C. M. Clay used the ditches, and water allowed to run
as was then done, to a waste gate just above the metal flume,which
is at least three-gquarters of the length of the ditch from the creek
to the saddle, the water will run all winter and keep the snow melted
and out of the ditches and be ready to run early in the spring; that
by going along the rest of the ditch, which is less than a quarter
of a mile, and making a 3emmbtem track in the snow the water, if then
turned into the ditch instead of through the waste gate, above men-
tioned, will follow along the snow and melt out the snow and run
through the ditch early in the spring; whereas, if the water is not
allowed to run through the upper part of the ditch the same will
freeze up and fill with ice and it will be imposéible to get water

through until late in the spring; that in order that the water may be



secured to run through the ditch early in the season for irrigating
it is necessary also that the ditches should be kept in repair, and
that the ditches should be repaired in the fall, none of which has
been done by the said Plaintiffs;

That the reason the plaintiffs do not have water is that they
have failed to keep their system of ditches in repajr; that &k at
the present season of the year there is three or foﬁrlkimes as much
water running in Papoose Creek and Shingle Creek as could possibly be
carried through the ditch to the Basin Ranch, and that the only reason
the plaintiffs do not have the water is that they have failed to keep
their ditches in repair, as above explained;

That theres is no occasion whatever for plaintiffs to inter-
fere with ﬁhe water right of defendant; that the amount of water
which defendant's springs run is insignificant as compared with the
uses which plaintiffs require and which they would be able to secure
from the water of the above named creeks;

That the amount of water rumning in the said springs is very
small and amounts to only a feﬁ inches, unless it is for a short
time in the flood season of the year, when there is plenty of water
in the other creeks; that during most of the irrigating season, if
the water from the upper spring, so-called, in the sald unnamed
gulch were turned into the plaintiffs' Basin Ranch ditch alone it
would largely disaeppear before it mached the ranch and be of prac-
tically no use to the plaintiffs, and if attempted now to be used
wit%f%he other water 1t would do them practically n? good, and that
by July there would not be sufficient water runningi%he said springs
in the seid unnamed gulch to irrigate the land irrigated on the

said Maglemre ranch and Bridge ranch, as hereinbefore detailed, and



IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF IDAHO.

CLYDE E. SUMMERS and ELMER ARMFIEID )
and AGNES A. ARMFIEID, his wife,

Plaintiffs,
) AFFIDAVIT

vs

GEORGE BOODRY,
Defendant )

STATE OF IDAHO )

8S.
County of Idaho )

W. H. LAMONT, being first duly sworn, says he has re-read the
affidavit made by him in the above entitled cause on May 3, 1938;
that he is a man eighty-six years old and is unable to see well and
is very hard of hearing; that some statements in that affidavit are
mistaken and erroneous end were not understood by him when he signed
it; that on further consideration he states he sold the ranch known
as the Maglemre ranch, and now owned by defendant noodry, in the spring
of the year 1924 and did not reside thereon after that time and was
not about the ranch very much, if at all;

That he stated to the defendant, however, that he knew the
water from the upper spring, as well as the lower spring, had been
used on such ranch during the time that C. M. Clay was there, and that

that 1s the fact, and that any statement in the above mentioned affi-

davit of May 3rd to the contrary is error.

A Wi ol ina

Subscribed and sworn to before me this [ day of May, 1938.

Nﬁzg%;‘étfollc for lafho, residing

{seal) at Riggins, Ida




not sufficient for more than five or six acres.

\<2§14;b ééZ?LAA*ﬁd

Subscribed ahd sworn to before me this May 9th, 1938.

b—A -

Notary Public for Idaho,/resid-
(seal) ing at Grangeville, Idaho



IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF IDAHO,

CLYDE E. SUMMERS and EIMER ARMFIEID )
and AGNES A. ARMFIELD, his wife,

—~——

Plaintirfs,
) AFFIDAVIT

VS.

GEORGE BOODRY,
' Defendant, )

STATE OF IDAHO )

ss.
County of Igaho )

RAYMOND TRIPLETT, being first duly sworn, says he resides at
Riggins, Idaho vounty, Idaho, and is of the age of 45 years;

That he is acquainted with the lands involved in this action
and especially with the place known as the Maglemre place and the
Bridge place; that during the time that C. M. Clay was in possession
of sald places under lease and operating the same and prior thereto
he was acquainted with the way the land was watered and irrigated and
worked there during all of the said time; that he has been there since
that time and worked there for the defendant Boodry;

That during the years from 1924 to 1931, inclusive, he knows
that C. M. Clay diverted the water through ditches and used the water
from the upper spring, so-called, arising in the gulch referred to as
unnamed gulch and sometimes as Maglemre creek gulch, as well as the
water from the lower spring in said gulch, in irrigating on the said
Maglemre place and on the said Bridge place and used the same each
of the years in question;

That the amount of land irrigated on the Maglemre place afore-
said, was about eight acres in a flat near the creek bottom above the
house, about one acre of orchard and four acres of land below the

house, which land had theretofore been used for ralsing hay, garden,



etc., and that there was about two to three acres on the Bridge place
which had theretofore been irrigated and which, or a great portion of
which, the said C., M. Clay continued to irrigate from the said source
during all of said times;

That in the year 1926 ditches were completed taking water from
Shingle Creek and Papoose Creek through a saddle on to what is known
as the Basin Ranch, by turning the water into the upper part of said
unnamed gulch and letting it flow down such gulch perhaps three-quart-
ers of a mile, where it was taken out by a ditch e built to the
Basin Ranch, which said ditch connected with the said unnamed gulch
at a point Jjust a few feet above the above named upper spring, which
spring comes out below a lime stone reef;

That in order to prevent the water from running down the said
gulch a dam was built across the gulch just below said upper spring
of such height that it caused all of the water to flow into the above
named ditch leading to Basin Ranch; that a short distance below such
point of diversion a headgate was placed in such ditch where the
water was again turned out into the gulch for irrigating upon the said
Maglemre place and Bridge place, and that during the time the said
C. M. Clay operated the said places there was as much water turned
out of the said ditch for irrigatihg upon the said Maglemre place
and Bridge place as the said upper spring ran, and probably consider-
ably more, the balance of water being water from Papoogse Creek and
Shingle Creek, and that such water was used during irrigation season
during each of the years above mentioned from 1924 to 1931, inclu-
sive, while the said C. M, ulay occupied the said places; that at no
time was any of the water in the said gulch used on the said Basin
Ranch unless it was for a few days at a time when the headgate in
the said ditch was closed; that fully as much water was diverted

through the said ditches leading to the lands on the Maglemre place



and Bridge place and used for irrigation after the said ditch was
built as previous thereto; that said C. M. Clay never claimed thé
water from sald upper spring nor from the said gulch for use on sgaid
Basin Ranch, but only on the said Maglemre and Bridge places; that the
said Clay directed affiant on different occasions to change the water
on said last mentioned places and a shovel was kept at the ditches for
that purpose; on the Maglemre place;

That after the said Clay ceased to operate said places and in
the year of 1932 the defendant Boodry purchased what is known as the
Maglemre place and the Bridge place and occupied the same; that dur-
ing different portions of the irrigating season in the yeéar 1932 and
each year thereafter affiant has been on said places and observed the
use of water made thereon by defendant Boodry and has worked for him at
different times assisting him in haying and other work and knows how
the water was used by defendant Boodry;

That quring all of the years when defendant Boodry occupied the
places affiant knows that defendant has claimed the use of the water
from both the lower and upper springs in said unnamed gulch, so-called,
and has used all the same in irrigating such lands, except that affiant
believes that in the year 1937, as he recalls, there was a portion of
the year when water was not used by defendant Boodry after a dispute
arose bhetween the parties;

That in the year 1937 affiant, while working for defendant Boodry,
went with with Boodry over the ditches leading from Papoose Creek and
Shingle Creek to the above mentioned unnamed gulch and found that said
ditches were filked up with rocks, debris, logs and brush; that the
banks were broken down and the ditches looked as though they had not
been cleaned out and repaired for many years; that they were in such
condition that they would not carry the amount of water for which
they were built and only a small portion of the water which otherwise,

and if they were in good repair, would flow through them;



That the ditches are in g country where cattle range and
that cattle run over the ditches and cause rocks to roll into the
Same and break the sideg of the ditches; that the ditches are through
a timbered country and that logs and debrig fall into the ditches,
and they need constant repair esch rear; that affiant knows that
while the said C. 1i. Clay had the Occupancy and use of said lands
the ditches were cleaned out in the fall before the snow came and
water allowed to run through such ditches the greater length thereof,
flowing all winter, to a waste gate which was Placed just above a
galvanized iron flume, and that early in the spring the waste gate
was closed and the water turned into -the Temainder of the ditech and
& man with a shovel made g small track in the snow in the diteh
below the galvanized iron flume so that the water melted the snow
out of the remainder of the diteh, which would be only a few hundred
feet, and the water thereby was brought to the saiqg Basin ranch
ditch early in the spring and in the early part of the monti of April
or before in ordinary years and in tine for early irrigation; that
the same things could be done at the present time if the ditches
were kept in repair ang such arrangements and brecautions taken as
would enable the water to be used;

That the lands irrigated by the said defendant from the aboyve
mentioned unnamed gulch require the irrigation of and the use of all
the Wéter flowing therein for the proper irrigation of the above men-
tioned lands and that if he is deprived of the same it will greatly
damage hisg ranch; that there is no other source of water supply avail-
able and that the amount of water flowing in the said unnamed gulch
is unneeded and unnecessary for the uses of sald plaintiffs for the
reasons above stated;

That at the present season of the year and until at least

August in ordinary years and in such years as the bresent year, there



is a great deal more water flowing in said Papoose Creek and Shingle

Creek than can be utilized or flowed through the said Basin Ranch

Subscribed and sworn to before me this /’21 day of May, 1938.

Eotary Publke for Idahdj residing

(seal) at Riggins, Idaho




IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF IDAHO.

CLYDE E SUMMERS and ELMER ARMFIELD )
and AGNES A. ARMFIELD, his wife,

Pkaintiffs,
) AFFIDAVIT

VS.

GEORGE BOODRY, .
Defendant, )

STATE OF IDAHO )
County of Idaho ) S8-

C. D. SULLIVAN, being first duly sworn, says he resides near
Pollock on Little Salmon River in Idaho County, Idaho, and is of the
~age of $Z years; that he is engaged in farming and stock ralising and
has been for many years;

That during the time Ed. Gage lived upon the lands now owned
by defendant, George Boodry, and known as the Freidenrich place, or
previous to that as the Maglemre place, and about the years from
1914 to 1916, inclusive, he worked for Mr. Gage on the above named
place;

That during that time Mm, Gage used the water from a gulch,
which was referred to as a gulch with no name and sfometimes as
Maglemre Creek Gulch, which is fed by springs, the upper spring
coming out below a lime reef on the abhe place above afterwards known
as the Jack Bridge homestead; that this water was taken out of the
creek or gulch in ditches and conducted upon a tract of meadow which
was in alfalfa of about eight acres and used for irrigation thereon,
sald eight acres being on the creek bottom above the house, and was
also used in irrigating an orcharged of about an acre and a pasture
below the orchard of about four acres;

‘hat this is the same use that had been made of the water in
previous years, as he is advised and believes and as indications

showed at the time he went there. é ‘w W

Subscribed and sworn to before me thlsegéza‘gP 13

et + Notary fublic for ldaho, r331d1 at
(seal) : o : ‘ : Gran%eville, Idaho ne



IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF IDAHO,

CLYDE E. SUMMERS, ELMER ARMFIEID )
and AGNES A. ARMFIEID,

Plaintiffs,
) AFFIDAVIT

V8.

GEDRGE BOODRY,
Defendant, )

STATE OF IDAHO )
: ss.
County of Idaho )

C. M. CLAY, being first duly sworn, says he is the C. M. Clay
mentioned in the plaintiffs:® complaint herein;

That in July 1924 he leased from the Salmon River State Bank
what is known as the Maglemre place, described as NW: of sW%, N% or
NW; of Section 36; SE of NE{ of Section 35, Township 24 N.R.1, W.
B. M., and that he also leased from the said bank at the same time
what is known ag the Bridge homestead, which latter homestead in-
cludes the SE% of SE: of Section 26, Township 24 N. R. 1, W. B. M.;
that he also at the same time and in the same manner leased the place
known as the Holbrook place, which includes the SW4 of SEi of Sec. 25,
Township 24 N.R. 1, W. B. M.; that during that year and prior to that
date he had been in possession of such premises under a verbal under-
standing he would have a lease on the same;

That at the time he leased the said premises the water from
what is referred to in the plaintiffs' complaint as an unnemed gulch
and which is sometimes called Maglemre creek (being the same party
mentioned in the complaint as MeGlimery) was being used upon the pre-
mises known as Maglemre place for the purpose of irrigating a tract
of hay land on the flat above the house of about eight acres in extent,

for irrigating an orcharg of about one acre below the house, and also



of a tract of about four acres below the orchard, also used for hay;
that at that time and prior thereto the water hed been uged from said
gulch on said forty acres contained in the Bridge place for the pur-
pose of irrigating an orchard and a tractigrom two to three acres;

That affiant had been familiar with the said premises for many

years prior tO that time and prior to the time the land was even sur-
veyed under the public land survey; that said Maglenre was living upon
the said land claiming squatter's homestead prior to the survey and
using the water from said springs and gulch upon gaid land prior to
the land, on which same were located or any land in saild township, bel
surveyed and prior to its being patented, and using the water from sail
guleh on the same tracts and in the same mamner and to the sane€ extent
for many years and continually until he sold his ranch, as hereinaftel
stated

That Bridge gettled on the said land gomewhere around the year
1905 and used the water upon said forty acres above mentioned fraom
and after that time and prior to his patenting the seame;

That the said water was used on said Maglemre place by taking
the seame from ditches diverting the water from sald gulch upon sail
respective tracts, and that the said water wask used on said Bridge
place &also by a diteh diverting the water from the said gulch; all a
points on the lands of sald respective owners, and said ditches were
of sufficient capacity to and did carry all the waters from said
springs and gulches and same wWere all diverted through sane, excent
during early £1lood waters when snow was melting in said gulch;

That the water was continued to be used upon said lands by &
partieshntil gaid Maglemre gold said premises TO Gage in the year 1
that said Gage thereafter continued to use said wateT until he soll
Bridge & Lamont (being the above named Bridge) in the yearT 1917; 1l
thereafter the gaid Bridge and Lamont continued to use the water a
theretofore until they sold to the said Salmon River State Bank in
the yealr 1924, at which time affiant acquired the premises by leas

as aforesaid;



That during all of the said years the water from the said
gulch and the whole thereof continued to be diverted, used and ap-
of the respective places
plied to the irrigationx,Aas aforesaid; that after affiant acquired
the said ranches by leases, as aforesaid, he continued in possession
thereof until the spring of 1932 and during all of the said times he
continued to use the said water as previously used in the irrigation
of said tracts of land aforesaid; that he irrigated the orchard and
tracts above mentioned as hay land, which affiant pastured off in-
stead of cutting the hay, and on the Bridge place he used the water
for irrigating the above mentioned orchard and berries adjacent
thereto during all of said times;

That in the year 1925 affiant cormenced the construction of
an irrigation ditech leading from what is known as the Basin Ranch,
which he then wwedé owned, to take the water from Papoose Creek and
Shingle Creek and was assisted in that work by R. L. Irwin, Raymond
Triplett and others;

That the said ditch was commenced to be constructed at the
Basin Ranch end and was constructed on a proper grade toward the
gulch named in the plaintiffs' complaint as unnamed guleh, without
any particular objective, except to strike the gulch at whatever
place the ditch would reach it, and not in any'wax;flefgg~ggiggse
of appropriating the water in the said éEYZEZLEﬁkt the ditch was
built for the purpose of enabling affiant, after taking ditches from

therefrom
Papoose Creek and Shingle Creek and dumping the water into the above
named gulch at a point from half or three-quarters of a mile up the
gulch, to re-capture the same water and convey it through the above
mentioned Basin Ranch ditch, and not for the purpose in any way of
using the water from the said gulch; that water from said gulch was
never appropriated and claimed for or used on said Basin Ranch;

That the water in the sald gulch originates in a spring which

comes out through a clearly defined hole or crevice just underneath
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a limestone reef or cliff from five to ien feet high, and from a
spring or springs which come out a hundred or two hujdred feet fur-
ther down the gulch; that the said water in the said upper spring
has no connection in any way with any of the waters from Papoose
Creek or Shingle Creek;

That when the ditch above mentioned reached the said gulch it
was found that the same connected therewith just a few feet above the
upper spring, last mentioned; that it was thought advisable to so
construct the said ditch in crossing the said gulch as to connect at
a straight angle, rather than to teEkexkixxxpxsmk cause it to connect
with a jog, so to speak, and for that reason a dam was built across
the gulech just below the above mentioned spring at such height as to
throw the water into the ditch which had joined the gulch just above
such spring, and by so doing the water from the said upper spring
could be caused to flow through the said ditech, together with any
water which came down the ditch from Papoose Creek and Shingle Creek;
that thereafter affiant continued the completion of his ditch system,
referred to in the plaintiffs' complaint, by building a ditch from
Séhingle Creek toward Papoose Creek and a ditch from Papoose Creek
backing up the water from Shingle Creek near the said Papoose Creek
and conveying the water from both creeks across a saddle into the
upper end of the above named gulch, referred to in plaintiffs' com-
plaint as the unnamed gulch, and after flowing dovn the creek about
half or three-quarters of a mile it was then re-captured at the danm,
as aforesaid, and caused to flow to the Basin Ranch; that such
ditches were completed in the year 1926;

Basin Ranch . .
That in the year 1924, before the said ditch was bullt, affi-~

ﬁum. Lt jph»ifuaa—g r St 7*“*4
ant used the wate ﬁkas afoTresa d}an after the ditch was built, af-

fiant still used the same waters from the unnamed gulch, both from
the upper spring and the lower spring therein for irrigation, the

same a8 it had previously been used, except affiant caused the said
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water from the upper spring to flow in the said ditch a distance of

from 75 to 100 feet where, at a convenient place, there was & headgate
placed in said ditch for the purpose of , and which was used for letting
out the water from such spring back into the gulch wheTe it could be use
as previously, on said Bridge and Maglemre places, and where it was con-
tinued to be used every year affiant was therse, that i1s, from the years
1924 to 1931, inclusive; that there was no year when said water from
said spring and the whole thereof was not used on said premises, to=-wit,
said Maglemre and Bridge places;

Thatgkek during the years 1927 and 1928 the water flowing from
Papoose and Shingle Creeks could not be carried through said Basin Ranc
ditch and was used on said Maglemre and Bridge places; in 1929 the said
Bagin Ranch ditch was enlarged but there was gtill an excess of water
from Papoose and Shingle Creeks, which was used on said Maglemre and
Bridge places, in addition to the water from said upper spring;

That affiant has also been familiar with the use of said water
on the said Maglemre place and Bridge place since he ceased to occupy
the same, as aforesaid, and has been on such places each year, except
the present year of 1938, during the irrigating season of such years;
that he knows in the gpring of 1932 the defendant Boodry OT his wife
purchased the Maglemre place and in the fall of 1932 he purchased the
Bridge place; that in that year affiant saw the water being used from
said springs, both the upper spring and the lower spring, on both the
said Maglemre place and Bridge place, and that he has seenl the water
used by said defendant Boodry in the same manner each of the other
years 1933, 1934 and 1935, and that in the years 1936 and 1937 affiar
also saw the gaid defendant using the water from the said gulch, but
he was not at the upper spring;

Affiant is advised that the plaintiffs had causged the said
upper spring to pe dynamited previogs to the last two years mentione

which had caused the said upper spring to g0 dry, but affiant 1s ad-
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vised that in the present year the flow in the said upper spring
has re-commenced and that it is understood and believed that the
cracks and crevices caused by the said dynamiting have become
puddled or filled with sediment until the water is Tlowing in its
0ld course;

That affiant did not own either the Maglemre place or Bridge
place and had no authority to abandon any water right which was
appurtenant to those places when he leased the same and had no inten-
tion of abandoning any water right there, but on the contrary used
and continued to use the water on the said premises from the said
gulch to the same extent as it had previously been used or even to
a larger extent;

That in the early spring there is sufficient water running in
the said gulch to irrigate all the lands above mentioned as irrigated
on the said Maglemre and Bridge places, and possibly some excess,
but that after the weather becomes warm and by the month of July
there is insufficient water flowing therein to irrigate the lands
theretofore irrigated on the said premises herein above mentioned;
that the water runs down rapidly in the latter part of the summer
until there is a very small amount of water running either from the
upper spring or lower spring and in some years the sai&ﬁ%bring goes
nearly dry; that in faect, during the ;ast three years all springs in
that vicinity have decreased very rapidly and some springs, never
known to have gone dry,beeamedry; that during the present year the
flow in the springg seems to have re-commenced and there seems to
be an ample water supply, as was the case previous to the recent
dry years;

That the amount of water running in sald upper spring is so
small that if it were attempted to be taken around through the diteh,

above mentioned, to the Basin Ranch, so-called, which is a distance
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of about three-quarters of a mile, the greater portion of the same
would be lost by seepage and evaporation and would fail to reach the
said Basin Ranch or would be of little, if of any benefit, to the said
ranch; that the only way such water could be of any particular use

on the said ranch would be if it were mingled with the waters of
Papoose Creek and Shingle Creek and in that way it might reach the

said Basin Ranch;

That the amount of water flowing in Papoose Creek and Shingle
Creek during the present season of the year and until August first in
ordinary years, and including the present year, is much more than can
be put through the said Basin Ranch difich and two or three times the
quantity which could possibly be used in irrigating the Basin Ranch,
and that at such seasons of the year, if the waters from Papoose
Creek and Shingle Creek,é@ﬂsh were appropriated for the Basin &x
Ranchilwere brought around through the ditches and applied there the
water from the said upper spring would be inconsequential and of no
use whatever to the seid Basin Ranch;

That the said ditches from Papoose Creek and Shingle Creek
run along a steep mountainside in a country where cattle range and
through timber; that for something over half a mile after the ditch
leaves Papoose Creek and conveying the mingled waters of Papoose
Creek and Shingle Creek the ditch runs along the mountain or hill-
side in a ditch constructed in the ground and then 1s conveyed around
a cliff in a metal flume, at which place, just before reaching the
flume, there is a waste gate constructed;

That while affiant was in operation of said ditch system the
said ditches were cleaned out in the fall, cleaning out rocks and
other debris caused to partially fill the said ditches by trampling
of cattle and by other means, and the water was then caused to run

through the said ditech to the said waste gate, which meltﬂthe snow

(7)



and the water ran all winter to the said gate, the water being more
or less warm on account of coming from springs; that early in the
spring by March or the first of April the snow in the remainder of
the ditch was marked with a shovel, a distance of some five hundred
feet, and which would take a man a day or two, and the water then
caused to flow through the ditch the remainder of the distance, melt-
ing out the snow until the water would flow down to the above unnamed
gulch, and this flow would start by the first of April in ordinary
years, if managed in the awee above manner; that in that way there
was water for the Basin Ranch as soon as irrigation was required or
more than ample to fill the entire Basin Ranch ditch; that the water
from the said upper spring was never used on the Basin Ranch and
never appropriated therefor, but that the amount of water from the
sald upper spring was glways taken out as above explained and used

on the Maglemre and Bridge ranches, as above stated, and that method
was continued by the defendant after he purchased the ranches in
1932, as above stated, until interfered with by the plaintiffs here-
in; except, however, that during the years 1932, 1933 and 1934 the
said Basin Ranch was operated by or through agents or employees of
said plaintiff Summers and that only a small amount of water was used
thereon, and that a great portion of the water flowing through the
said ditches from Papoose Creek and Shingle Creek remained unused

and was allowed to run down into the said unnamed guleh where defend-
ant Boodry used a considerable portion of the game in irrigating his
lands; and that in the year 1934 affiant surveyed out for defendant
and defendant commenced the construction of new ditches taking the
water from sald gulch at a different place than the original point

of diversion on said llaglemre place {(on which the previous points of
diversion were located) and below the said upper spring and below
the said Basin Ranch ditch, for the purpose of enabling him to better

conserve the said water and to enable him to use any excess water
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water from Papoose Creek and Shingle Creek along with the water fron
said unnamed gulch;

That during none of said times to the knowledge of affiant
was any claim made by plaintiffs or by any predecessor of any of the
plaintiffs to any of the water from said upper spring or the water
of said unnamed gulch, and none of such waters were used on saild
Basgin Ranch;

That a copy of the above mentioned lease which affiant secured
from said Salmon River State Bank in 1924 for the said lands is
hereto attached marked Exhibit "AW,

That the said lands so irrigated on said Boodry ranch, former-
ly the said Maglemre and Bridge ranches, are now used in raising
alfalfa, orchard and garden and if he i& deprived of the water from
said upper spring it will greatly damage and depreciate the value of
his said ranches, cause his said alfalfa, garden and orchard to dry
up and eventually to die;

Lhat guch demage will amount to large sums which it is diffi-
cult to estimate, but at least $5000.00 and probably more; that the
additional water which the said Boodry can secure from sald upper
spring, together with the water running from said lower spring, bmk
is much less effective, as it requires a considerable body of water
to properly irrigate such tracts of land, and that he will suffer
great loss and damage out of proportion to the amount of water in
said upper spring compared with the total flow of water;

Thet if the plaintiffs do not have water for their said Basin
Ranch from said Papoose Creek and Shingle Creek it 1s because of
their own neglect in failing to keep the said ditches in repair and
in failing to so manage the same that the water will flow through
the said ditches in the manner explained above, and that with the

use of said waters from Papoose Creek and Shingle Creek which could
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be had if the plaintiffs desired to put their ditches in such shape
that the water would run, the water from said upper spring would be
of no consequence to the plaintiffs whatever.

Ak o Pk ot l sue w«-t./\‘f“‘w&-‘y
WM&‘M% a0 T trits

b4,

Subscribed and sworn to before me this 14th day of May, 1938,

[\ N

Notary Public for Idaho, residing
(seal) at Grangeville, Idaho




EXHIBIT "AY W

THIS INDENTATURE, made this 29th day of July in the year of our LORD
Nineteen-hundred and Twenty-four, WITNESSETH that The Salmon Rilver State
Bank, a corporation exlsting under the laws of the State of Idaho, with
its principal place of business located at Whitebird, Idaho, Lessor, do
hereby lease, Demise, and let unto C. M, Clay of Riggins, County of Idaho
State of Idaho, LESSEE, the following Described land,

The South half of the South half of the Southwest Quarter of
the Northwesat Quarter, the West half of the Southwest Quarter, the North-
East Quarter of the Southwest Quarter, the West half of the Southeast
Quarter, and the Southeast Quarter of the Southeast Quarter, all in Sec-
tion Twenty-five; the South half of the Southwest Quarter of the North-
east Quarter of the Southeast Quarter, the east half of the Northeast
Quarter of the Southeast Quarter, and the Southeast Quarter of the South-
east Quarter, all in Sectlon Twenty-sixz, in Township Twenty-four North of
Ranger One West of the Boise Meridian:

The above containing four hundred and eighty acres more or less
according to the survey thereof. This parcel of land was formerly known
as the North end of the Lamont and Bridge Lands,

To have and to hold for the term of three years from the First
dey of August 1924 to the First day of August 1927, ylelding and paying
therefore the rent of 25 cents per acre for the First year and 40 cents per
acre for ithe remaining two years. The above rental to be paid as follows,
$120.00 being the first years rent to be paid on or before September 15th
1924. '
$192.00 the second years rent to be pald at anytime convenlent to the
LESSEE during the year of 1926, $192.00 the Third years rent to be paid
on or Before August lst 1927.

AND to quit and deliver up the premises to the lessor, thelr agent
or attorney, peaceably and quietly at the end of the term, in as good order
. and condition as the same are now or may be put into and pay the rent as
above stated for such further time as the Lessee may hold the same and
not make or suffer to be made any alterations therein but with the appro-
bation of the Lessor in Writing having first obtained and that the Lessor
may enter to view and make improvements and to expel the Lessee if he
shall fair to pay the rent and aforesald or make or suffer any strip or
waste thereof.

FURTHER, should default be made in payment of or any portion
of said rent, when due and for 30 days thereafter, the said Lessor their
agent or attorney, may re-enter and take possession and at their option
terminate this lease.

The Lessor reserves the right to sell the above property at any
time during the lifetime of this lease and agrees to pay the lessee for
such fencing as he may have done on the proverty and agrees to return
any rent or portion of rent that the lessee has paid in advance, but in
case of sale of the property the Lessee shall have the first right to
purchase the pro erty at the amount offered or the purchase price set by
the Lessors agent or attorney.

Signed sealed and dd@livered in presence of

W. E. Mc Gaffee C. M. Clay

SALMON RIVER STATE BANK
John Kimbrough WHITEBIRD, IDAHO

A. W. Behrens

Casghier



IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF IHE STATE
OF IDAHO IN AND FOR THE COUNTY OF IDAHO.

)
CLYDE E. SUMMERS, EIMER ARMFIELD

and AGNES A. ARMFIELD, )
Plaintiffs,
) AFFIDAVIT
vs. )
GEORGE BOOUDRY,
Defendant, )

STATE OF IDAHO )
:  ss.
County of Idaho )

GEORGE BUODRY, being first duly sworn, says he is the defend-
ant nemed in the above entitled action;

That he has read the plaintiffs' complaint, as well as the
affidavits filed herein of Elmer Armfield, Clyde E. Summers, Albert
Armfield, John Kimbrough, C. N. Hall and W, H. Lamont; that many of
the statements contained in sald complaint and affidagits are wholly
incorrect and misleading; ‘

That affiant has been familiar with the matters and things
therein referred to for more than fifteen years, personally worked
upon the lands during each of sald irrigating seasons, and since
1932 he and his wife have owned the lands known as the Maglemre
ranch, which is described as the Wi of NWi, NW: of SW% of Section 36,
the SEf of NE} of Section 35, l'ownship 24 N, R, 1, W. B, M., and also
the lands known as the John Bridge ranch, containing, among other
lands, the SEi of SEf of Section 26, the Wi of SW%, NZi of sSWX, W3
of SE%, the SE% of SEi of Section 25, all in said Township 24 N. R.
1, W. B. M., and affiant has been in the actual occupation, posses-
sion and residing upon and using the same since said time;

That prior to the time he acquiredvsaid lands he worked for

C. M. Clay, who was then in the occupation and possession of the



same from the spring of 1924 to thé fall of 1931, and was upon said
lands assisting in working, cultivating, irrigating and doing the nec-
essary work thereon &nd is personally familiar with the way the land
was used, watered and irrigated during said time and with the so-called
gystem of irrigation ditches leading to what is known as the Basin
Ranch, claimed by the said plaintiffs;

That in the plaintiffs' complaint it is alleged that the plain-
tiffs are the owners of the SWi of NWi of Section 36, which is incorrect,
but the said forty-acre tract last mentioned is owned by affiant, and
affiant believes that plaintiffs intended to claim the SWi of 8WE: of
sald Seetion 36 thereof instead;

That long prior to the time that C. M. Clay owned said Basin
Ranch and occupied the lands now owned by this affiant and his wife, af-
fiant was familiar with said lands; that whephffiant first knew said
lands, the lands referred to as the Maglemre and John Bridge places were
being irrigated from the water in said unnamed gulch, including the water
referred to in plaintiffs' complaint as a spring which comes out under-
neath a reef of limestone rock, and which is, in fact, a spring originat-
ing at that point and independent of any water coming out of a spring or
springs further down said gulch, and does not flow from above said reef

of rock;
That long prior to the year 1924 all of the water flowing in said

spring was appropriated and diverted through ditehes of sufficient capa-
city to carry, and which did carry, all of the waters flowing from said
upper spring and all the water in said gulch (except, perhaps, the early
flood waters when snow is melting), upon the SWg of SW4 of said section
24~ (part of the Bridge ranch, so-called), in irrigating approximately
three acres thereon consisting of orchard, berries, hay land, garden,
ete., and upon the Maglemre ranch, and especially upon the SWi of Wz
g and the NWi of SWi of said section 36 in irrigating a tract of

hay lend of approximately eight acres Zlocated above the

house and on the flat, and an orchard of about one acre and

e tract of hay land adjoining of about four acres below the house,
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all of which required irrigation and without which would produce
nothing, and which, by irrigation, produced large CTops;

That the said lands known as the Maglemre place were patented
to one Maglemre in the year 1907 by United States patent;

That the said lands known as the Bridge place were patented
to John Bridge in the year 1913 by Uniped States patent and owned
and occupiled by the said parties, respectively, for a considerable
time theréafter;

That the said Maglemre ranch was conveyed by the latter to
one Gage in the year 1907; that the said Gage thereafter c ontinued
to use the said water until he sold to Bridge & Lamont (being the
above nemed Bridge) in the year 1917, and that thereafter the same
was occupied by the said Bridge and Lamont until about the year
1924, and early in the year 1924 both the said places were conveyed
by the said Bridge and Lamont to the Salmon River State Bank, and
afterwards, through certain mesne conveyances, to affiant and his
wife, Eunice M. Boodry, who acquired the same in the year 1932, ac-
quiring the Maglemre ranch early in the spring of that year and the
Bridge place in the fall of that year, and ever since have bhen the
owners thereof, together with the water rights appurtenant thereto;

That in the year 1924 the said C. M, Clay had the Bridge
and Maglemre places leased but no other right thereto, but owned the
ranch referred to in plaintiffs' complaint as the Basin Ranch;

That in the year 1924 the said C., M. Clay continued to use
the water from the salid springs, including the upper spring arising
beneath the reef of rock above referred to in the unnamed gulch re-
ferred to, as well as the other water below in that gulch, for ir-
rigation upon the said Bridge ranch and Maglemre ranch, as above
stated, using the same to irrigate the same tracts as aforesaid,
to-wit, the tract of hay land above the house, the orchard and hay

land below the house on the Maglemra ranch, and the orchard and
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tract above mentioned upon the Bridge ranch, and used the same for rais-
ing grasses thereon and for the needs of said orchards;

That during said time after the fifist run-off in the spring in
ordinary years and after June lst to 10th, there was and is insufficient
water from both springs running in said guleh to irrigate the tracts of
land upon either of said places as irrigated prior to the year 1925, as
aforesaid, and not sufficient water to fill said ditches so diverting
said water from said springs and gulch;

That 1n ordinary years by about June first there is running from
said upper spring not over ten miner's inches of water and from the
lower spring and gulch a less amount. And that by July the water from
said springs and gulch run down to a much less amount, and during the
latter part of the summer almost no water runs therein. That the ditch-
€5 so used by Bridge and Maglemre and thereafter by said Clay and affi-
ant were of sufficient capacity to and did carry all the water running
from said springs and gulch during the whole of the irrigating season.

That the said C, M. Clay continued to irrigate said lands in
said manner during the entire time that he occupied the said places
under lease, to-wit, during the years 1924, 1925, 1926, 1927, 1928,
1929, 1930 and 1931, and to use all the water from the said upper spring
in said unnamed gulch on the sald placesmmiuhat thezd¥Zz and after the earl:
spring, when flood waters had run off, all the waters in said gulch; that
the ditches supplying the water for said lands on said places were taken
from said gulch for the Bridge ranch at a point on the SW% of SW: of
Sec.35, and the ditches for the water on the Maglemre ranch were taken
from said gulc h at different points on Wi of NW% and on NWZ of SWi of
Sec.36, and such waters were diverted thereby to said respective places
of use; and the whole thereof were so used and necessary for such use;

That the amount of water used upon said Bridge place was approxi-
mately six miner's inches, measuret at the point of diversion, and upon
said Maglemre place was ydA approximately 25 miner's inches, measured at
the point of diversion, so long as there was that amount of water running

in said guleh,and that such amounts of water were and at all

(4)



times have been necessary for such purposes on said places; that
each of said points of diversion are balow the origin of said upper
spring, heretofore mentioned;

That commencing in the year 1925 the said C. . Clay, with-
out any grant of authorization, as affidnt is advised and believes
and so stateg, but merely by virtue of the fact that he had the tem-
porary occupation and use of said Maglemre and Bridge places, com-
menced the construction of a ditch from the said Baéin Ranch leading
to the said unnamed gulch and completed the same on the proper grade
therefrom until it connected with the said unnamed gulch at a point
Just abbve the above named spring, perhaps only three to four feet
above such spring; that the sald ditch was commenced to be built at
the Basin Ranch and bullt toward the said gulch without any regard
to whether it would connect with the said spring or any other portion
in gaid pulch, but simply to establish the proper grade and was not
built for the purpose of diverting the water from the said upper
spring or any part of sald upper gulch, but for the purpose of taking
water, to be dumped into the said gulch, from Papoose Creek and
Shingle Creek, as hereinafter stated;

That when the said ditch was completed to the said unnamed
gulch a dam was thrown across the gulch in such manner that the dam
was just below the said upper spring and was raised to such hiight
that it diverted any water, either from the said spring or after-
wards dumped into the said gulch, into the said ditch leading to
said Basin Ranch;

That thereafter in the year 1926 the said C. M. Clay construct-
ed ditches leading from Shingle Creek and Papoose Creek by which the
water of both creeks were intermingled in one connecting ditch lead-
ing from Papoose Creek through a saddle, a distance of something over

half a mile, to the upper end of said unnamed gulch and there dumped



into the gulch and flowing down the said gulch about three-quarters
of a mile to the said dam in the said gulch, where the same was then
diverted into the ditch leading to Basin Ranch, and that commencing
with the year ISBEXEF 1927 the said Basin Ranch was watered ang
irrigated by the waters from Papoose Creek and Shingle Creek so
conducted thereon;

That while the said ditch and ranch was in the possession of
said C. ¥, Clay he managed the same so that the said ditches from
Papoose Creek and sShingle Creek were cleaned out each fall to remove
Tocks, debris and rubbish which would fall into the said ditch and
were caused to fall in also by the tramping of stock ranging in that
vicinity, and that the water fronm Papoose Creek and Shingle Creek
were then allowed to flow through the saia ditch for a distance of
about half a mile to a wagte gate, which is placed just above a
galvanized iron flume or pipe leading around a bluff; that early in
the spring and about llarch, a man with a shovel made a track in the
snow which had accumulated in the remainder of the ditch leading
from the said flume to the said saddle,the water which had flowed
in the ditch to the above waste gate all winter, was then turned into
the remainder of the ditch and,following the shovel track, melted
the snow in the remainder of the diteh, which was only a few hundred
feet as above stated, perhaps 5C0 feet, and thereupon flowed through
the gulch to the said Basin Ranch ditch and was available for irri-
gation on or about the first of April of each year;

That during each of the said years there was taken out by
the said C. L. Clay from the safdaksc%intflgngél aog‘ ;legoint near the said
dam, perhaps seventy-five feet from the head of the ditch, as much
or more water than flowed in the said gulch from the said upper
spring or otherwise in the gulch and turned back into the gulch for

use in irrigating the said Maglemre place and Bridge place in the
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Same manner as previdusly used, and the same was used in irrigating
the said fields and orchard on the said Maglemre place and Bridge
place, irrigating as much of said lands as said water could be made

to irrigate or cover; that such procedure was follwed during all of
said years above mentioned and the water was so used on each of the
above mentioned places in each of the above mentioned years, to and
including the year 1931;

That in the year 1932 when affiant and his wife became the own-

ers of said Maglemre and Bridge ranches, tﬁey continued to take the

water from the said upper spring and gulch, which had been mingled with
the said Papoose and Shingle Creeks waters, taking the same from the
same place in the sald Basin Ranch or new ditch (which ditch was pro-
vided with a headgate for that purposd) and turning the same back into
the gulch and using the same to irrigate on said Maglemre and Bridge
ranches;

That during the years 1932, 1933 and 1934 the said plaintiff
Summers, by and through his agents and employees, allowed and caused
large amounts of water from said Papoose and Shingle Creeks flowing
in said unnamed gulch to go to waste through the above named headgate
made in the said Basin Ranch ditch, and to flow down said gulch in
such quantities that it caused the said gulch to be washed out to a
depth of fifteen or twenty feet and madealxlr(liuc%;ot;}zlitdear ,m:i alr?d li%n%vas in
such condition that stock of defendants could not pass over the same,
and tha%?gteershad been caught in the said gulch and injured and killed,
and that such acts of said plaintiff have damaged this affiant in the
sum of at least $1000.00;

That the waters from said upper spring, as well as all the
water in said unnamed gulch, were claimed as appurtenant to the said
Maglemre ranch and said Bridge ranch from the time the said

waters were first wused, as hereinbefore stated,
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. owners and by
to and including the year 1937 by the, said Clay while he had posses-

sion of said ranches and by this affiant gince he purchased the same
in 1932, and that affiant has claimed the right to the use of such
amount of said water during all of said time;

That never at any time have all the waters from the said un-
named gulch, nor from the said upper spring, been used on the said
Basin Ranch, nor have any of the waters been used thereon, except

by accident
perhaps khe at occasional times when the same happened to flow
through the said Basin Ranch ditch, either with the waters from
Papoose Creek and Shingle Creek or on account of having been diverted
from the use of affiant as claimed by the plaintiffs;

lhat during the year 1935 the said plaintiffs caused the said
upper spring, originating under said reef, which is a limestone
reell, to be dynamited,exploding two different charges of dynamite
therein without the consent and against the will of affiant and his
said wife and were threatening to continue further to dynamite the
same when they were required to desist by this affiant and to leave
the said lands on which they were then trespassing;

That at that time affiant had a large number of cattle which
he was feeding on the said lands and such dynamite explosions caused
the said cattle to become stampeded and scattered over the range
and affiant required several days to round up the said cattle; that
when he got them rounded up and returned to the said spring he found
that the waters of Papoose Creek and Shingle Creek were flowing down
the gulch and over the said spring and into the said ditch leading
to the said Basin Ranch; that during the remainder of the season
affiant used the waters through the said head gate in the side of
sald ditch mentioned above, taking the amount of water which was con-
sidered to ggf%ﬁga%low of saf&%@?iingx and was the flow of said

spring®, from the mingled waters and used the same to irrigate his

said lands, both the Maglemre ranch and Bridge ranch, as above stated,
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and that no argument occurred between the parties concerning the same,
and that affiant did the same thing in the year 1936, except that a
headgate was then buried by plaintiffs, who trespassed on defendént's
ground; and defendant dug a small ditch to convey said spring water.
That no claims to the waters of said spring or gulch were ever initiatéd
by plaintiffs or their grantors, except by such trespass; that in the
year 1937, when affiant attempted so to do a dispute arose between the
parties, partly on account of the fact that was water was then short
and partly on account of the fact that plaintiffs had failed to clean

out the ditches from Papoose and Shingle Creeks so that the waters

which would otherwise flow in the said ditch therefrom was not fully
diverted; but that affiant used the water for a portion of the season
of 1937 upon his said ranches;

That after the dynamiting of said spring and at some time later
affiant discovered that when the waters from Papoose Creek and Shingle
Creek were not flowing over the said feef that the water from the said
upper spring had totally dried up and ceased to flow, apparently on ac-
count of the fact that the floor of said spring had been shattered by
the dynemite, and that no water flowed therefrom in the year 1936 nor
in the year 1937;

That during the present season, however, the water seems to have
re-commenced to flow in the said upper spring and that apparently the
floor of said spring has become puddled and the cracks therein filled
with sediment, so that the water flows to some extent from said spring;

That after the dispute arose between the parties concerning
the said water affiant built a ditch leading from the said gulch
above the said spring around the said spring and back to the said
ditch, a distance of only a few feet, in order to enable the plaintiffs
to secure the waters from Papoose Creek and Shingle Creek to which they
claimed they were entitled, without mingling the same with the waters
from the sald upper spring and flowing in said umnnamed gulch, which
are appurtenant to the said Maglemre and Bridge ranchs owned by

affiant and his said wife; and that the only purpose of said ditch
was. to brevent any further ‘disputes concerning tﬁe said water (9)



but that plaintiffs have continued to dispute with affiant and to
deny him the right to take the said waters which have always been
used on the said ranches owned by himself and wife;

That other disputes have arisen between affiant and said
plaintiffs, and especially the said Armfield; that they have driven
large numbers of horses and cattle upon affiant's Jand and cut his
fences in order to place such stoek thereon, and that when he re-
monstrated with them they made threats against him, that they claim-
ed portions of his land and attempted to use the same; that they at-
tempted to secure criminal proceedings to be taken against affiant

and by untrue representations
because of his use of the waters from the said ditc;g that they havse
made statements they were going to drive him out of the country and
secure his ranches, which statements have been reported to affiant;

That since the said dispute arose affiant has = fenwmed a por-
tion of the boundary line between himself and said plaintiffs a long
the line which had been previously disputed and placed his fence
upon the true line as determined by a measurement and survey from a
government corner, and that during the present - ygar affiant and
said plaintiff Elmer Armfield and Albert Armfield, in a conversation,
agreed that the said Armfields would complete a certain other portion
of said fence, and in the same conversation they promised and sgreed
to build a flume taking the water from the said unnamed gulch above
the spring and to the said Basin Ranch ditch so as to eliminate the
dispute concerning the said spring; that since the sald time affiant
is advised that they deny any such arrangement was made and at any
rate have failed and refused to carry out the same;

That during the irrigating season from early in the spring
until at lea&t in August in ordinary years there is a large amount
of water flowing in the said Shingle Creek and Papoose Creek; at the
present season approkimately one thousand miner's inches of water

and much more than it would even carry)
and much more than can be flowed through the said Basin Ranch ditch,A
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provided the ditehes from the said Papoose Creek and Shingle Creek
are cleaned out so that the water will flow; that very little, if
any,work has been done in cleaning the ditch from the said unnamed
gulch to the said Basin Ranch in the last several years, and that
affiant 1s advised and believes that no work whatever has been done
upon the said ditches leading from Papoose Creek and Shingle Creek
since the sald Armfields have become interest in said Basin Ranch,
nor for many years prior thereto; that affiant has been over the
sajid ditches a number of times and has been unable to discover any
work of any consequence;

That the sald ditches are constructed in a country where cattle
range and through timber and brush, that the said ditches are tramped
by cattle and the banks broken down thereby%gggA%giled with rocks,
logs and debris and require frequent cleaning out; that in the fall
of 1937 he was over the said ditches and at that time the banks were
practically gone, the ditches filled with earth, rocks, logs and
debris, so that it was almost impossible to get along the course of
said ditches;

That at that time there was water flowing in said Papoose
Creek but not flowing through the said ditch on account of the mat-
ters above stated; that the said ditch was so shallow, in order to
get water to flow in the diteh so that he could get a drink even,
he had to scoop out with his hands to make a little channel for the
water to flow in the ditch;

That if the said ditches were cleaned out and kept in repair
theré is more than ample water flowing in the said ditches at all
times for the uses of said Basin Ranch, and until about August much
more than the said Basin Ranch ditch will carry, except that dufing
certain periods the last year or two the said creeks have run down,
as have all other springs in the country on account of the eEcess-

ively dry years for several years, but that in ordinary years, such
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as the present year, there is a great abundance of water flowing in
sald creeks for said Baxin Ranch; that the reason saidg plaintiffs do
not have water from Shingle Creek and Papoose Creek at the present
time is that they have not kept their ditches in repair, have not
cleaned out rocks, logs and debris which should have been cleaned out
in the fall of 1937 and previous thereto, and that they have failed
to arrange and provide that the water should flow through the said
ditch in the fall, as above stated, for the purpose of keeping the
snow melted out of the ditch from Papoose Creek a greater portion of
the distance, as above indicated, so that they could flow the water
through the diteh at any time in the spring after the spring thaws
commence;

that it is not true, as stated in the complaint, that not less
that 3,96 second feet, or 198 miner's inches, of water are mequired
for the use of said Basin Ranch; that the amount of water required
Tor irrigation of all the said lands on said Basin Ranch is 132 miner's
inches and no more, and that same is the amount of water for which
license was issued for such irrigation thereof as alleged in plaintiffst
complaint, and the amount shown by the vroof filed with the State
Engineer, as required to irrigate sane, as affiant is advised and be-
lieves and so states;

Nor is it true, as stated by plaintiffs, that the flow of water
in said gulch, including the water from Shingle Creek and Papoose
Creek, does not exceed 3.96 second feet during the ordinary and usual
irrigating season from April to October, but that during the greater
portion'df-such season there is a great deal nore water than that
Tlowing in said Shingle Creek and Papoose Creek, which has been and
can be Tlowed through the said ditches therefrom, to-wit, approximate-

ly from 300 to 500 miner's inches. And that the amount of water



flowing from said upper spring in said guleh is not required for the
use of said Basin Ranch and is inconsequential as compared with the
amount of water which can be secured from the said creeks;

That there is no water flowing in the saia gulch above said
upper spring, except while snow is melting in the gulch, That when
the water originating in Papoose and Shingle Creeks as stated, was
turned from the said gulch above the said upper spring, as above
stated, by affiant's ditch during the years 1936 and 1937 after the
said spring was dynamited as aforesaid, the said spring was entirely
dry;

That without the use of the water from said upper spring in
sald unnamed gulch affiant's lands are rendered almost worthless;
that the amount of water which can be secured from a lower spring
therein is insufficient for the irrigation thereof and will not do
the same duty in proportion as if the entire flow of said gulch, in-
¢ luding said upper spring, is used together, for the reason that a
considerable head of water is required in order to flow the same
without too much loss over the land to be irrigated, and that the
water will do a greater duty and irrigate more land accordingly and
in proportion to the amount of water used when there is a consider-
able head of water to be used and available;

That none of the waters of said unnamed gulch have ever be-
come appurtenant to the lands upon said Basin Ranch, nor have all or
any of the same been appropriated therefor nor used thereon unless
by accident and temporarily, but under no claim of right prior to
the above mentioned dispute with plaintiffs;

That never at any time have the waters flowing from said
upper spring, or any of the waters in said unnamed gulch, been owned,
held, managed or possessed by the plaintiffs or their predecessors
or otherwise as against affiant and his said wife or their predeces-

sors in interest, the owners of said Maglemre and Bridge ranches,
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nor have any of the same ever been used adversely or under color of

right or otherwise as against affiant and his said wife, nor their
said predecessors in interest, except such use as may have been made
since the dispute, hereinbefore mentioned, has arisen commencing sub-
sequent to the year 1935;

That it is not true that defendant has no right, title, inter-
est or ownership in or to the said system of ditches and canals set
out in the complaint, but that on the contrary affiant and his saia
wife are the owners of the entire water right and of the right to
use the entire water running in the said unnamed gulch and from the
said spring and especially the upper spring and to the amount of at
least thirty miner's inches of water flowing through the said gulch;

That the said plaintiffs, or their predecessors in interest,
never at any time had a right to appropriate or divert any water from
the said springs located upon the said places known as the Maglemre
place or Bridge place, but phat during all the times mentioned, and
long prior to the construction of said Basin Ranch ditch or to the
year 1923, the lands were patented lands and said springs arose on
said patented lands and that neither the said plaintiffs nor any pre-
decessor in interest ever secured any grant of right of way for any
ditches across the seme or leading from the said springs, but that
any ditch leading to the said Basin Ranch and crossing the lands now
owned by the said defendant and his said wife, known as the Maglemre
and Bridge ranches, were constructed thereon merely by sufferance
and under a permissive license from and under the predecessors in
interest of affiant and his said wife, which license is subject to
revocation at any time;

That any attempts made by said plaintiffs or anyone, tme other
than affiant and his wife and their predecessors in interest, to use

any of the waters of said upper spring or through the said Basin Ranch
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diteh have been unlawfull and in violation of the rights of affiant
and his said wife, and that any persons attempting so to use the same
have at all times been brespassers upon the lands ofgffizambmkim af-
fiant and his said wife, and that any acts of Plaintiffs in attempt-
ing so to use said waters have been in derogation of the rights of
affiant and his said wife, and in violation of the rights of affiant
and his said wife to the exclusive possession of their said lands
and said water right from said upper spring;

That 1f the waters to which affiant is entitled, as aforesaid,
from the said gulch are taken from him the said places owned by him
self and wife will be practically worthless and he will be damaged
to the extent of at least $5000,00; that with the use of said water
he is able to raise large amounts of hay and to care for livestock
thereon, which it would be impossible for him to do without such hay
and without water to raise the same;

That affiant and his said wife have growing upon the said
ranches approximately 30 acres of alfalfa, besides garden and or-
chard of about 3 acres, and that all the water flowing from the said
upper spring in the said unnamed gulch have been appropriated and
used upon the said ranches in the irrigation thereof by affiant and
his said wife and their predecessorg in interest, and that such use
commenced under claim of right long prior to any usBe or attempted
use or claim of use thereof by the said plaintiffs or any predeces-
sors of plaintiffs;

That the amount of water flowing in the said upper spring,
together with the water flowing in said other or lower spring in
gsaid gulch, or running themein and available for use upon said lands,
has all been used for the said purposes during all of the years be-
fore mentioned and especially since the spring of 1932 when affiant

and his said wife acquired the said lands; that since affiant and
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his said wife acquired said lands affiant, by improved ditches and
methods of application, has caused the said waters to do more duty
than it could or did do in such previous years, and especially dur-
ing the dry season of the year, and that he has applied the waters

to irrigating his said alfalfa, so far as the same will go; that in
connection with the rain fall and the irrigation which he @&s then
secured from the said gulch he has succeeded in securing said alfalfa
to growd and produce crops of hay, but that if he is deprived of the
water from said upper spring it will cause a great portion of hig
alfalfa to die and reduce the amount of hay that can be raised there-
on to his damage in the amounts hereinbefore stated;

That at the time the water was applied to the said uses of
affiant there never had been any use of said water or claim of use

nor until 1935
thereof by the plaintiffs or their predecessors in interesg; that
ditches previously construeted upon said lands, or constructed by
affiant and his said wife, for the irrigation of said lands prior
to any claim of pldintiffs of any riéht to use any of said waters,
were of sufficient capacity to carry, and did carry and flow the
entire water running in the saigfggging and in the gulch below the
samie during all of said time;

That during the whole of said times there has been ample
water flowinz in said Papoose Creek and Shingle Creek for the use
of saild plaintiffs and more than ever were applied to irrigating

he sald lands, except in the last two or three years in the latter
part of the irrigating season, when, on account of the unusually
dry conditions, there was a shortage of water in the entire country;

That there is no shortage of water in the said Papoose Creek
or Shingle Creek at this time of year, nor will there occurg¢ any
such shortage of water prior to August and probably not then or at

all during the present year; that if the ditches from said Papoose
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Creek and Shingle Creek were cleaned out and made fit to run water
there would be more water come through the same to the lands of
plaintiffs than the sald Basin Ranch ditch would or could carry.

That between the years 1927 and 1929 the water running through
the said ditches from Papoose Creek and Shingle Creek and into the
said natural gulech could not be taken through the said ditech leading
to Basin Ranch and ran to waste in the said gulch; that in the year
1929 the said C. M. Clay enlarged the said ditch leading to Hasin
Ranch so that a larger portion of the waters from Papoose and Shingle
Creeks could be conveyed to such ranch, but that even thereafter there
was a surplus of water flowing in the said ditches from Papoose Creek
and Shingle Creek and down the said gulch, which could not be carried
by the said Basin Ranch ditch a considerable portion of the year, and
much more water than was required for the irrigation of said Basin
Ranch and approximately 300 miner's inches of water;

That during all of the years the said C. M. Clay occupied the
sald Maglemre and Bridge ranches, to and including the year 1931, he
used all of the waters from said springs and gulch thereon, and in
addition used surplus water flowing from said Papoose Creek and
Shingle Creek thereon in wakim watering said pasture lands on said
premises;

That after affiant and his wife gecured the said ranches, as
above stated and in the years 1932, 1933 and 1934 the said affiant

a natural water way
appropriated and diverted ffom the said gulchhsurplus water flowing
from said Papoose and Shingle Creeks and applied the same upon said
HMaglemre and Bridge lands; and that in the year 1934 he constructed
a new ditch higher up and through it diverted, appropriated, used
and claimed the surplus water flowing from said Papoose and Shingle

Creeks;
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. latter part of
That during thehyeansfggé and 1937 there was insufficient

water for the purposes of Plaintiffs and defendant, but in ordinary
Years there is more water'flowing from said Papoose ang Shingle

Creeks, when the ditches therefrom are in repair so that the water
will be conducted through the same, than the said Plaintiffs can

use upon their said Basin Ranch. And defendant and his said wife

claim the right to use the surplus and additional water flowing from
said Papoose and Shingle Creek and the entire water flowing from
said upper spring and in said unnamed gulch;and that none of the

same has ever been used by the saia plaintiffa, avnent afvan ar-

That the sald Plaintiffs Armfields did not come to the said
Basin Ranch untifl lQS?-and knew nothing about the use of the water
prior to that time;

That the plaintiff Summers has never been about the place ex-
cept on rare visits and has no personal knowledge of the use of the
water on the place, unless it be at some time when he was there he may
have seen the water running, but could have no knowledge of the way
the water had been used or handled, and had no interest in the place
prior to 1932 and no knowledge of the same; that statements made in
the affidavit of Summers as to his knowledge of the place are neces-
sarily merely his opinions and camnot be and are not statements of
facts known to him personally.

[ -

: N
Notary Fublic for ldanho, ﬁgﬁi&ing
at Grangeville, Idaho

(seal)



IN THE DISTRICT COURT 0 THE TENTH JUDICIAL DISTRICT OF TIE STATE
OF IDAHO IN AND FOL THE COUNTY OF IDAHO,

CLYDE E. SUMMERS, Blmer Armfield )

and Agnes A. Armfield,
Plaintiffs,

) AFFIDAVIT

vs.

GEORGE BOODRY,
’ Defendant , )

STATE OF IDAHO )
: ss,
County of Igaho )

JOHN KIMBROUGH, being first duly sworn, says he has read the
affidavit msde herein by him dated April 26, 1938;

That the said affidavit is incorrect and mistaken in its
recitals; that at the time it was sigﬁed by him affiant understood
certain portions of the affidavit were to be crossed out and evident-
1y through some misunderstand ing with the notary that was not done;
that the last paragraph of the affidavit is not correct and was part

of the matter that was intended to be crossed out;

That affiant also states that after the Basin Ranch ditch
was built he never was at the head of the ditch during irrigating
season; that he has crossed the Maglemre ranch since that time, how-
ever, and remembers there was a green tract there which Be was evi-
dently irrigated from the Maglemre spring or gulch;

That the only time affiant had any ownership of the ranch
was about six months during the winter seaseon, that is, from the
fall of 1931 to the spring of 1932, and that during that time he had
no occasion to use any water; that he made no claim to any water
other than had been claimed by C, I, Clay; in fact, no claim was made

one way or the other, and especially as to the spring involved;



Affiant further states he does not personally know as to any
waters from the spring in the unnamed gulch being used with the
waters of Papoose and Shingle Creeks, or otherwise, on the Basin
Ranch, and that that statement in the affidavit is part of the state-
ment that 1s erroneous.

And affiant further states he does not know how the water
was used from the spring after the Basin Ranch ditch was completed,
except as to the green tract above mentioned, which he supposes must
have been irrigated from the said spring or gulch.

This affidavit is made for the purpose of correcting any

errors in the affidavit as filed, and to prevent a misunderstanding.

La M@%

Subscribed and sworn to before({m¢ this May 16, 1938.

Y BB

Notary Public for Idlalio, residing
(seal) at Grangeville,VIdaho
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IN TET DISTRICY COURT OF TIE TENTH JUDLCIAL DISTRICT OF TiF STATE
OF IDAHO, IN ANL FOR Ti¥ COUNIY OF IQAHOI

CLYDE E. SUMMERS and ELMER ) F l L. E D

ARKFIELD and AGNES A. ARMFIELD , AI_JC__OTlOCK_____BL
his wife, )
Plaintiffs
") ANSWER AND c%gsl go@ﬁum
vs. HENRY TE
) cterkofn.ml«?:%ﬂnER
GEGHGE BUCDRY, By D
Defendant, ) pusy

Comes now the defendant herein and answers plaintiffs' com-
plaint herein as follows:

1.

Answering paragraph I, denies thst plaintiffs are either the
legal or equitable owners of, or in the possession of the SW2 of
NW% of Section 36, Township 24 N, R, 1, w. B. M., Idaho County,
Idaho, (but alleges the fact to be that the said subdivision is
owned by and lawfully in the possession of defendant); and denies
that the plaintiff Summers is the equitable owner or that the plain-
tiffs armfield have any interest in the N} of NEj, STL of WE:, NBi
of SEj of Lection 36, lovnship 24 N; R, 1, 7. B, ii., except that the
said plaintiff Summers nay hold a contract Tfor the purchase of the
sameé from the State of ldaho and its State Board of Land Uommission-
érs, subject to completibn 0of nayments which have not been made
therefor.

2.

Answering paragraph 11I, this defendant denies that C. M.
Clay was at any time the owner of any of said lands alleged in the
complaint to be held under certificates of the State Board of Land
Comnissioners, numbers 17090, 17091, 17092 and 17095, or of any

equity therein; and denies that the said C. . Clay ever made any



application for or filing upon the waters ol Shingle Ureek or Pa-
poose Uresk, or either o1 them, for any use upon said last men-
tioned lands, or for the irri;ation thereot, or that any certifi-
cate of completion of works for use of water upon said lands, or

any certificate or license was ever issued by the Department of Re-
clamation of the State of Idaho for the use of waters upon said
lands or any of the same; and as to the other allegations in para-
gradh III this defendant states he does not have sufficient informa-
tion or belief to enable him to answer the same, ané therefor denies
the same, except as hereinafter alleged, and places his denial on

that ground.

3.

Answering paragraph IV, this defendant denies that for the
purpose of diverting any other waters, other than the waters of
Shingle Creek and Papoose Greek, the said C. i, Clay constructed
any system of ditches or canals or any other works mentioned in
said paragraph IV, and denies that the same were constructed at any

time prior to 1926.

4.

Answering paragraph V, this defendant denies each and every
allegation therein contained.

5.

Answering paragraph VI, this defendant ddnies that the said
So-called unnamed guleh has any natural flow of water in or along
the same, except in the early spring when there are melting snows
aiong the same, other than the flow from a spring therein Tlowing
out from under a large reef or dike of rock therein referred to,
and other than thet which flows from a further spring below in the

said gulch, and below any of the irrigating system referred to ih



the plaintiffs! complaint; and denies that the flow of water from
the said spring flowing from under said reef or dike of rock exceeds
in the flood-water season 25 miner's inches; and denies that at other
times it exceeds 15 miner's inches, or that after approximately Sep-
tember first there is any water flowing therefrom, and denies that
the amount of water flowing in said spring is at all dependent upon
the amount of irrigating water conveyed in sald gulch from said other
sources; and denles that the said water flowing from under said reef
or dike of rock is not in fact a spring arising at said point, and
alleges the fact to be that the said water coming from under said reef
or dike of rock is in fact a true spring arising at said point.

6.

Answering paragraph VII, this defendant denies each and every
allegation therein contained.

7.

Answering varagraph VIII, denies that the said ditch system
and water conveyed thereby or beneficially used upon said lands of
plaintiffs, or any of the same, has a value of not less than
$1C,000.00, or a value exceeding $3000.00.

8.

Answering paragraph IX, this defendant denies each and every
allegation, matter and thing therein contained, generally and speci-
fically.

9.

Answering paragraph X, this defendant denies each and every
allegation, matter and thing therein contained, generally and speci-
fically.

10.

Answering paragraph 4I, this defendant denies each ané every

allegation, matter and thing therein contained, generally and speci-

fically.



11.

Answering paragraph XII, this defendant denies each and every
allegation, matter and thing therein contained, generally and speci-
fically, except that defendant admits that he constructed a ditech
on his own land uut of the said unnamed gulch at a point above said
spring arising under the said reef or dike of rock, and so dug
around the same as to prevent the water turned into the said unnamed
gulch from Shingle Creek and Papoose Creek from flowing further down
the said gulch, and so as to convey the same into the said ditch
claimed by plaintiffs leading to the said Basin Ranch.

12.

Answering paragraph XIIT, this defendant denies each and
every allegation, matter and thing therein contained, generally and
specifically, except this defendant adnits that plaintiffs have no
other source of water for the said Basin Ranch, except such as is
taken through said system of ditches and canals and diverted from

said Shingle Creek and Papoose Creek.



FOR A FUHTHER AND SEPARATE DEFENST AND CROSS COLPLATNT

OF THE DEFENDANT, GTO(GE BOODRY, AGAINST TIE SAID PLATN-

TIFFS, AND FOR A CUMPLAINT IN LNTERVENTION OF EUNICE M.

BOODRY, JOINING VITH T:X SALD DE¥ENDANT ,HEREIN, SAID DE-

FEINDANT AND SAID INTERVENOR ALLEGE;

1.

That the said defendant, George Boodry, and said intervenor,
Eunice M. Boodry, are and at all times mentioned herein have been
‘husband. and wife.

2,

That prior to the year 1900 one William H, Meglemre settled
upon and held under the homestead laws of the uUnited States the Wi
of W7}, the NW% of SW: of Section 36; the SEL of ¥EZ of Section 35,
Township 24 . ®, 1, W. B, .+, Idaho County, Igdaho, and that the said
lleglemre thereafter and on June 13, 1907, becaume the owner of said
lands by patent from the government of the United States issued to
him, and that while so in possession of said lands under claim of
right under the homestead laws of the United States, the said leglenre,
prior to the year 1900, the exact date not being now known to defend-
ant and intervenor, he diverted, appropriated and used the water flow-
ing in a gulch crossing said lands, known as an unnamed gulch, and
applied the same to beneficial use for irrigating and domestic pur-
Doses upon said lands through ditches arising in said gulch and on
the said lands, to the irrigation of approxzimately eight acres of
land thereon on what is known as the flat above his residence, and of
about one acre upon orchard below such residence, and of about four
acres below such orchard, amounting in all to thirteen acres, for the
burpose of ralsing hay, orchards, garden, pasture and other crops

thereon, and used such water slso for domestic purposes and watering

stock.



3

That on or about the year 1905 one John Bridge settled upon
the Wi of SW% of Section 25, the SE% of SEX, the Ei of NE%, the 8%

of SWi of NW% of 3E1 of Section 28, Township 24 ¥, R. 1, 7. B. .,
under the homestead laws of the United States and thereupon made
entry thereof under such laws, and on or about liovember 1z, 1913, a
patent from the government of the United States was issued to the
said Bridge for the said lands, and that thereby he became the owner
of said lands;

That while so in possession of said lands and claiming the
Same as a homestead under the laws of the United States and while he
held under the gaid patent, the said Bridge diverted water from said
unnamed gulch, and especially from two sorings thereon arising on
the said SE% of 3E% of Section 26, through ditches constructed from
said gulch and below the said springs, and conveyed the same upon
said lands for the purpose of irrigating thereon an orchard, garden
end tract used for raising hay and pasture of approximately three
acres, and that the said Bridge also used the said water so diverted
through said ditch for domestic purposes and for watering stock.,

4.

That the said &itches so taken from the said respective tracts
of land by the said leglemre and said Bridge, at all of said times
and at all times herein mentioned, were of sufficient capaclty to and
did divert all of the water flowing from said springs and said gulch
during the irrigating season, and especially all the water flowing
therein from and after, to~wit, June first of each year and at all
times, except for a few days during the early flood water season when
there is melting snows in said gulch.,

5.

That thereafter by certain mesne conveyances the said respect-

ive tracts of land, lmown as the Meglemre place and said Bridge place

were,amAwEx®E With all water rights and ditches appurtenant thereto,



conveyed to the Salmon River State Bank, a corporation of Idaho, on
April 3, 1924. That in the spring of 1924 the said Salmon river
State Bank leased the said lands to C. 1ii. Clay, who continued to oc-
cupy and hold the same as lessee of said bank until the fall of the
year 1931; that by the said diversion of said waters and use of said
waters uvon said lands the said diteches diverting the said waters
became appurtenant toc the said respective tracts of land and have
continued to be appurtenant thereto at all times.

6.

That in the year 1931 the said lleglemre place, through certain
mesne conveyances from said patentee, the said Wm. II. leglemre, was
granted, sold and conveyed to the defendant‘herein, together with
all water rights and ditches appurtenant thereto; and that in the same
year the said Bridge place, through certain mesne conveyances from
said John Bridge and said bank, was granted, sold and conveyed to the
intervenor, wunice k. Boodry, herein, together with all water rights
and ditches appurtenant thereto, and that the said lands, together
vith said appurtenances and water rights, and all water rights appur-
tenant thereto, including the right to use the waters from Papoose
Creek and Shingle Creek, as hereinafter alleéed, have ever since been
and now are owned by the said defendant and his wife, the said inter-
venor herein, and that the said and all water rights so appurtenant
to the said lands, as aforesaid, continued to be appurtenant thereto
and the water continued to be used thereon until the said conveyance
thereof to the said defendant and intervenor, as herein alleged, and
ever since have been and now are appurtenant to the said lands, and
said waters ever since have been and now are diverted and used thereon
for the irrigation thereof, all to the full amount of water flowing
in the sald unnamed gulch and from the said springs, as vwell as the
additional waters from said Papoose Creek and shingle Creek, herein-

after mentioned.



7.

That during all the times from and after the settlement upon
said lands by the said lieglemre and said sridge, respectively, and
from the times they respectively diverted and used the waters there-
on from the said unnamed gulch and said springs for irrigating and
domestic purvoses, as hereinbefore alleged, thc said waters have been
used by the said respective owners and occupants, including the said
bank and said U. II, Clay and defendant and intervenor herein, Tfor the
purvose or irrigating the said lunds, as hereinbefore alleged, on the
said respective places and for domestic purposes; and in doing so

he said respective occupants and owners, including the said bank
and said C. M. Clay and said defendant and intervenor, have continu-
ously diverted the said waters through the said ditches, or other
ditches constructed in lieu thereof, to the full amount of all the
water flowing in sald unnamed gulch, excevt the excess water for a
few days in the early flood water season when there vere melting
shows in the sald gulch and orior to Aonril 15th; and that the said
ditches were and are of sufficlent capacity to and did convey all of
the waters flowing in said gulch and from said springs, from and
after approzimately April 15th in each year, Tor use upon said lands,
and that the amount of water flowing from said svrings and in the
said gulech were during all of said tines and are now required for
use upon said lands in irrigation and for domestic purnoses, s
aforesaid, and except in the early flood water season there was and
is insufficient water Fflowing in said gulch and from said unnamed
spring to irrigate said lands so irrigated from the sane;

That the amount of water flowing from said springs and in the
said unnamed gulch during the early irrigating season does not ex-
ceed 20 miner's inches in the ordinary year, and that as the season
advances and on or after July lst the said water diminishes in volume

until it does not exceed 15 miner's inches in the ordinary year, and



that during all of the said times the said respective occupants,
ovners and tenants of said land, including the said C. . Clay and
defendant and intervenor, have actually diverted and used all of the
waters flowin: from said unnamed ¢gulch and Trom the said springs for
tle said purposes, and that during all of the said times all the
said waters so foloving from said springs and in said unnaned gulch,
viere reqguired therefor and amd were insufficient fecr such purposes,
8.

That thc caid lands are arid in character and wvithout the use
of water will not nroduce remunerative crops, either hay; pasture,
orchard or garden, and that with the use of said water said lands
vroduce abundant crops of said and other kinds, and that the said
uses so made of said waters on the said lunds were at 4ll of said
Uimes and are now beneficial uses and necesgsary therefor.

9.

That on or about the year 1926, the said . i, Clay, while in
the possession of said leglenre vnlace and Bricge place, as tenant of
said Salmon niver 3tate Bank (but having no other richts thereon)
and while he owned and occunied lands in plaintiffs'® complaint set
out, embraced in what is known as the Basin Hanch, and described as
B W, SW NBI of Section 36; the SZ; SWZ of section 25, and 5% swg
of Section 35, in Township 24 FeR,1,W.8.1L, Idaho County, Idsho, apn-
plied to the Departnent of Heclanation o the State of Idaho and to
the State Zngineer for a permit to avpropriate the waters o7 Shingle
Creelt and Papoose Creek to the extent of four second feet, which
said permit was granted and issued to him, and that thereafter he con-
structed ditches leading from shingle Creel: and diverting the water
therefrom into Papoose Creel and a further d4itch taking the commingled
waters of said Shingle Creek and Papoose Creelr therefrom and convey-
ing the same to said unnamed gulch, and therefrom to the said lands,
hereinbefore described as owned by the said Clay, %@z which said ditch-

€s were constructed in the year 1926.



That thereafter, and commencing with the sear 1927 the said
Clay used such water upon the said lands so owned by hii and em-
braced in what is known as the 3asin Ranch, and continued 80 to do
and including the year 1931 to the extent or 1138 miner's inches,
being 2,64 cubic feet Per second, and no more, and that the ditches
conveying water upon said last nentioned lands, veing the Basgin
Ranch, were, during all of said times, insufficient to convey more
than 132 niner's inches, or 2.64 second feet;

That no license was &ver issued by the Department of Reclama-
tion or State Engineer of the State of Idaho to the said C. 1, Clay
OT anyone for any use of the waters from Shingle Creek and Papoose
Creek through the said ditches or upon the said Basin Ranch for ex-
ceeding 132 miner's inches, or £.64 second feet, and that no rights
were ever acgquired for the use of any additional waters thereon.

1o0.

That in conveying the saig commingled waters of Shingle Creek
and Papoose Creek, as aforesaid, to the said Basin Ranch, the same
were taken from the said Papoose Creek and dumped into a natural
water way, hereinbefore referred to as unnamed gulch, which said
gulch traverses the lands hereinbefore described as owned by defend-
ant and intervenor; that during all of the said times from and after
the spring of 1927 to the fall of 1931 the waters so diverted from
Papoose Creek and flowed in the said unnamed gulch, which was a nat-
ural water way, as aforesaid, were therek diverted by said Clay for
use upon said Meglemre place and Bridge place, or Places now owned
by the defendant and intervenor, to the extent of more than fifty
miner's inches, which said water so diverted for use upon said leg-
lemre and Bridge places was diverted through ditches construched
thereon and from the said unnamed gulch, and in addition to the waters
from the said Springs, hereinbefore alleged, Previously used on said

places, and were used for the purpose of irrigating pasture, alfalfa,



$ .
orchard, /& L'r'own thereon, and which waters were
L e 53 3

necegsary for the irrigation of said lands for said purposes, and
without which the said lands would not produce sufficient crops to
be remunerative, and which uses were beneficial uses.

11.

That thereafter and commencing with the year 1932 the said
defendant and intervenor, as owners and occupants of said liaglemre
and Bridge places, continued to use the said commingleq vaters from
Shingle Creek and Papoose Creek through ditches conveying the same
from said unnamed gulch, the said natural waterway, upon said ileglenmre
and Bridge places then possessed and owned by defendant and interven-
or, to the extent of more than fifty miner's inches in each of the
seasons 1932, 1933 and 1934, as well as the said waters from said
springs arising in said unnamed gulch to the extent and amount here-
tofore alleged, being all of the waters arising in said springs or
flowing in said gulch, and that such diversion of said waters of
Shingle Creek and Papoose Creek wesé made by the said C, M. Clay was
made for the purpose of irrigating the said lands known as the Meg-
lemre place and Bridge place, as aforesaid, in addition to said lands
known as the Basin Ranch, and that the said waters of said Shingle
Creek and Papoose Creek, so caused to flow in said unnamed gulch,
were, as aforesaid, diverted and used therefrom at all times for
said uses upon the said lieglemre place and Bridge place and were rec-
essary therefor, all to the extent hereinbefore alleged, and that
thereby the sald waters, to the extent aforesaid, became appurtenant
to the said Meglemre place and Bridge place, and that such use was
thereafter continued by the said defendant and intervenor herein,
and that during all of the said times the use was continued by said
respective appropriators and users under claim of right. That
thereby and from the time the said waters were first so applied to
the said Weglemre and Bridge places the said amount of water from

Bhingle and Papoose Creek flowing in and diverted from said gulch



for use on the said Meglemre and Bridge places became appurtenant
thereto and are now appurtenant thereto, and that such use is super-
ior, prior and paramount to any rights which the said plaintiffs
have to use the said waters of Papoose and Shingle Creeks, and that
the said defendant and intervenor are joint owners with the plain-
tiffs of said ditch so conveying the waters from Papoose and Shingle
Creeks to the said unnamed gulch for the purpose of flowing the said
waters, to which they are so entitled, from Papoose and Shingle Creeks.
12.

That the diteh conveying the said waters from said unnamed
gulch to the said Basin Ranch was never during any of said times, of
surficient capacity %o convey more than 132 miner's inches and not
of sufficient capacity to convey the excess waters so turned into the
said unnamed gulch from the said Shingle and Papoose Creeks, and that
the same never have been used upon said Basin Ranch, except to the
extent of X% 132 miner's inches, until after the commencement of this
action, if at all.

13.

That during none of the times aforesaid until the year 1935
was there any denial of the rights of defendant and intervenor to use
the said waters, éither from the said two springs or the said com-
mingled waters from said Shingle Creek and Papoose Creek, so used as
aforesaid, and that during all of said times the saig defendant and
intervenor and their predecgssors in interest claimed the right to
use the said waters on said resvective tracts of land as appurtenant
thereto and adversely to all other versons, and continued so to do
without adverse claims of any other person. That during certain re-
cent years, and especially the year 1937, that vicinity became unusu-
ally dry on account of the lack of rainfall and said creeks and springs

difted up to an extent never before known, and that in the year 1935



the said plaintiffs wrongfully and unlawfully and while trespassing
upon the lands of defendant and intervenor and against the consent
of defendant and intervenor and for the nurpose of injuring them,
caused the said spring arising under said reef or dike of rock to be
dynamited and thereby destroyed the flow therefrom to a large ex-
tent, and that thereafter during the years 1935, 1936 and 1937 the
seid plaintiffs attempted to deprive the saicé defenCant ané inter-
venor of their right to use the said waters, both from %ic said
uovper soring and froo the suld unnaued gulch floving therein from
rapoose Creei, but that even during said years there was excess of
vater a great portion of the season, over and above that required
for irrigating the said Basin Ranch, and over and above the amount
that could be or ever was caused to flow through the said diteh
leading thereto, and over and above the said 132 niner's inches of
water, andé that never at any tiue have all the waters so flowing in
said unnamed gulch from Papoose Creex and shingle Crecii been used
upon the said Basin Ranch; and that during all of said years Gefend-
ant and intervenor, except at times when interferred with by the
plaintiffs, continued to use the said waters upon tie said lands
Xnown as the Meglemre and Bridge vlaces;

That the waters Tlowing in said Papoose Creelr and Shingle
Creek during the greater part of the year and until, to-wit, August
15th of each year in ordinary years, including the year 1938, exseed
500 miner's inches, and are greatly in excess of the asount that
ever had been or could be caused to fTlow throuch said Aditen leading
to said Basin Lanch, but that the saiad plaintiffs have atteunted to
waste the said water and to rrevent defendant and intervenor from

using the sane since the said controversy arose in 1935,



14.

That said ditch leading to said Basin Ranch, so-called, is
taken out and said waters from Shingle and Papoose Creeks are di-
verted from said gulch immediately above said upper spring in said
gulch, and that a dam was built across said gulch just below said
upper spring in such a way that the water from said upper sSpring
could be raised to a height sufficient to flow in such ditch lead-
ing to Basin Ranch, but that at all of the times hereinbefore men-
tioned (until in 1935 when the sane was wrongfully destroyed by
plaintiffs) there has been a gate therein by which the vwaters flow-
ing from said upper spring, as well ag the additional waters so di-~
verted from said unnamed gulch, were pernitted to go by and flow
down the said gulch to the various points of diversion upon the
lands of-defendant and intervenor, hereinbefore described, and that
the point of diversion on the said Bridge place for said commingled
waters is at a point on the SEi of SEL of said Section 26, which is
below said lower spring, and that the points of diversion on the seid
Meglemre place are in the NW% of MYz of said Section 36, and in the
SW3 of HE NWi of said Section 36, and in the NWz of SW% of said Sec-
tion 36 in said township, at which places where said ditches are
now constructed from the said gulch and are distinetly and clearly
shown upon the ground.

15.

That the moint of diversion for the said ditch leading to
said Basin itanch from said unnamed gulch, which point is as hereinbe-
fore alleged, is located upon the lands known as the Bridge place be-
longing to defendant and intervenor, as aforesaid, and that the same
was constructed thereon by said C. M, Clay (who had no authority to
make any grant of any right therefor), and that the said defendant
and intervenor have revoked any license or pretended right which said

plaintiffs have to maintain said ditech across said lands.



le,

That commencing on or about the year 1935 the said plaintiffs
caused a great quantity of water to be turned into said unnamed
gulch from Papoose Creek and Shingle Creek, as aforesaid, and to
flow down the said gulch beyond the upper of said springs and to run
to waste, especially in the flood water seasons, and such amounts of
water to be turned into said unnamed gulch as the ditches leading
therefrom would not and could not carry, and have caused the said
water to wash out a Percipitious gully in the bottom of said unnamed
gulch to the depth of 15 or 20 feet, so that stock cannot pass from
one side to the other, and to such an extent that stock have been
caught therein and died attempting to get out, and that the same has

and Bridge place
damaged said Meglemre place,hand the defendant and intervenor to the
extent of $1000.00 ,
17.

That in the years 1935, 1936 and 1937, the said plaintiffs, by
force and violence and unlawfully, deprived defendant and intervenor
of the water flowing in said unnamed gulch, and including the water
from said upper spring,and prevented defendant and intervenor from
securing the same for irrigation on the said lands of defendant and
intervenor and caused the crops of hay and other crops thereon to
dry up and die, to their damage in the sum of $1500.00; and that in
the yeaf 1938 the said plaintiffs have caused the ditch carrying
water from said Papcose Creek and Shingle Creek to become and remain
broken since the middle of August 1938, and thereby have prevented
any water from flowing therein and have prevented defendant and in-
tervenor from securing any water therefrom, to their additional dam-

age in the sum of $500,00.



WHEREFORE, defendant and intervenor pray that the plaintiffs
take nothing herein, and thut their complaint be disnissed;

That it be adjudged and decreed that the defendant and inter-
venor are the owners of the right and entitled to appropriate and
divert all the waters flowing in the said unnamed gulch, and espec-
ially the waters flowing from the said upper spring and lower spring
and the whole thereof, and that they are also entitled to divert
from the waters of Shingle Creek and Papoose Creek, turned into the
said unnamed gulch, at least fifty miner's inches thereof during the
entire irrigating season, all through the ditches now located upon
said lands and heretofore used for diverting the same, and that the
said defendant and intervenor are also jointly with plaintiffs the
owners and entitled to the use of said Gitches from Shingle Creek
and Papoose Creek for the purnose of flowing the said Tifty miner's
inches of water therefrom;

That defendant have judgment against said phaintiffs for the
sum of $1000.00 damages on account of washing out the gully through
his said lands;

4nd defendant and intervenor have judgient for $1500.00 dam-
ages for the destruction of and injury to their crops oprior to the
year 1938, and ror $500.00 damages for injury and destruction thereof
in the year 1938;

And for such other and further relief as to the court shall
seen equitable;

And defendant and intervenor pray judgment for their costs

herein as against plaintiffs.

N3

Atforney for defendant
intervenor.




STATE OF IDAEO )
i ss,
County of Idaho )

GEORGE BOODRY, being first duly sworn, says he is the defend-
ant named in the above entitled action; that he has read the fore-

going answer and cross complaint and knows the contents thereol and

believes the facts therein stated to be true.

Subscribed and sworn to before me this October 2 , 1938.

€siding at

(seal) JTdaho



IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.

CLYDE E. SUMMERS AND EIMER )
ARMFIEID and AGNES A. ARMFIFID,

his wife,
No. 4580
Plaintiffs,
) ORDER ALLOWING INTER-
vs.
) VENTION
GEORGE BOCDRY,
Defendant, )

In the above entitled cause it appearing that Eunice M.
Boodry, wife of said defendant, is interested in the said action
and should be a party thereto, and she having applied to inter-
vene in said action and proper showing having been made,

It is hereby ordered that the said Eunice M. Boodry be
allowed to intervene in said action and to Join with the said
defendant, George HBoodry in defending said action, and that her
cross-complaint with him be filed and allowed.

Dated October 13, 1938.

FILED

AP—___ OCEOCK M
0CT 14 1938
HENRY TELCHER

Clerk of District Cosort
By 7 X __ Deputy




IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

-
.

CLYDE E. SUMMERS ang ELMER }
ARMFIELD and AGNES ARMFIELD, }
his wife,
)
Plaintiffs,
) No. 4580
-VS-
} ANSWER
GEORGE BOODRY
)
Defendant,
. EiLEp
and atZ__ ocioc
)
EUNICE M. BOODRY, NOV - 1938
)
Intervenor, HENRY TELCHER
) t of District Comrp

By Depusy

»
.
— . a—————

Comes now the plaintiffs herein and in answer to the defendant
and Intervenor's cross complaint and complaint in Intervention
admit, deny and allege as follows:

T

Answering Paragraph 1 of said ¢ross complaint and complaint
in intervention these plaintiffs admit the allegations therein con-
tained.

IT

Answering Paragraph 2 of saiad Cross Complaint and Complaint
in Intervention thege plaintiffs deny each and every allegation
contained in said Paragraph 2.

ITI

Answering Paragraph 3 of said Cross Complaint and Complaint

in Intervention these blaintiffs deny each and every allegation

contained in said Paragraph 3.



Iiv

Answering Paragraph 4 of said Cross Complaint and Complaint

in Intervention these plaintiffs deny each and every allegation
‘contained in S8aid Paragraph 4.
-

Answering Paragraph 5 of said Cross Complaint and Complaint
in Intervention these plaintiffs admit the allegations therein
contained, appearing prior to the semicolon in line eight of said
paragraph and deny each and everngf§g%ation in said paragraph.

VI

Answering Paragraph 6 of sald Cross Complaint and Complaint
in Intervention these plaintiffs deny each and every allegation
contained in said Paragraph 6.

VII

Answefing Paragraph 7 of said Cross Complaint and Complaint
in Intervention these plaintiffs deny each and every allegation
contained in said Paragraph 7, save and except that these plaint-
iffs admit that the amount wf water flowing from said springs re-
ferred to in said paragrasph 7,in the said unnamed éulch during
the earlier tirigation season does not exceed twenty miner's inehes
in the ordinary year, and that as the season advances and on or
after July lst the sgid water diminishes in volume until it does
not exéeed fifteen miner's inches in ordinary years.

. VIII

Answering Paragraph 8 of said Cross Cémplaint'and Complaint
in Intervention these pleintiffs deny each and every allegation
contained in said Paragraph 8.

IX

Answering Paragraph 9 of said Cross Complaint and Complaint

in Irtervention these plaintiffs deny each and ewery allegation

contained in said Paragraph 9.
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X
Answering Paragraph 10 of said Cross Complaint and Complaint
in Intervention these plaintiffs deny each and every allegation
contained in said Paragraph 10.
XT
Answering Paragrabh 11 of said Cross Complaint and Complaint
in Intervention these plaintiffs deny each and every allegation
contained in said Paragraph 11,
' XI1
Answering Paragraph 12 of said Cross Complaint and Complaint
in Intervention these plaintiffs deny each and every allegation
contained in said Paragraph 12.
XIIT
Answering Paragraph 13 of said Cross Complaint and Complaint
in Intervention these plaintiffs deny each and every allegation
contained in said Paragraph 13.
v
Answering Paragraph 14 of said Cross Complaint and Complaint
in Intervention these plaintiffs deny each and every allegation
contained in said Paragraph 14.
v
Answering Paragraph 15 of said Cross Complaint and Complaint
in Intervention these plaintiffs deny'that said ditch was constructed
on the lands therein mentioned by C. M. Clay without authority or
right so to do, and deny that the defendant and intervenor have
revoked any license om prétended right which said plaintiffs have
to maintain said ditch across said lands and allege the facts to
be that said ditch leading to said Basin Ranch was used for the

purpose of conveying water to said Basin Ranch and was constructed

B



for that purpose and its use has been uninterrupted and continuous
for more than five years, and has been openly, ezclusively and
notoriously so used by the owners of said Basin Ranch, their ten-
ants and employees and these plaintiffs and predecessors in in-
terest have spent considerable money in fixing up their irrigation
systeﬁ and have used said ditch located as alleged in plaintiff's
complaint herein, for more than five years, with full knowledge of
all those facts by the defendant and intervenor and without pro-
test from them, and that said defendant end intervenor are by their
actions estopped from now claiming a merely permissive right or
license. Their right to the use of said ditech having prior to 1938
ripened into an irrevocable right to meintain the ditch as located.
XVx

Answering Paragraph 16 of said Cross Complaint angd Complaint
in Intervention these plaintiffs deny each and every allegation
contained in said Paragraph 16, and further deny that the defendant
and intervenor were by actions alleged in said paragraph, or by
any other action of these plaintiffs were damaged to the extent
of one thousand dollars T to the extent of any number of dollars
at all.

XVII

Answering Paragraph 17 of said Cross Complaint and Complaint

in Intervention these plaintiffs deny each and every allegation

contained in said Paragraph 17.

WHEREFORE, plaintiffs bray that the defendant and the inter-

venor take nothing herein and that their Cross Complaint and

2



Complaint in Intervention be dismissed and for such other and

further relief as to the court shall seem equitsgble.
f:sb2jl1/zs4,/4g¥;é:—<>%’1_)
LI

STATE OF IDAKO )
88

COUNTY OF ADA

CLYDE E. SUMMERS being first duly sworn says that he is one
of the plaintiffs in the above entitled action, that he has read
the foregoing answer to defendanfs Cross Complaint and Crmplaint
of Intervention, knows the contents of said Answer and believes

the facts stated therein to be true.

Subscribed and sworn to before me this 2nd day of November, .

1938.
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ARL H. SWANSTROM
ATTORNEY AT LAW
SOUNCIL, IDAHO

IN THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.

CLYDE E. SUMMERS, EIMER ARMFIEID )
and AGNES A. ARMFTEID, No. 4580 F l L E ED
) l‘t‘?‘-——_...._O‘GLOC&___.M
Plaintiffs -
— ') STIPUIATION (Ll 9- 1942
HENRY TELCHE
GEORGE  BOODRY, ) ELCHER
____________ Defendants. By gk ot Court
-------- Deputy

It is hereby STIPULATED by and between the parties hereto through
their respective counsel, Carl H, Swenstrom end Psul G. Eimers, e&s follows:

That the plaintiffs, Clyde E. Sumers, Elmer Armfield and Agnes Arme
field, have sold and disposed of their interest end ownership in the real estate,
weter and water rights involved in the above entitled sotion, and are no longer
parties in interest as to said action end the issues of said action are moot
as to said parties and no controversy now exists as to the parties hersto.

Now, therefore, it is hereby STIPUIATED by and between the parties
through their said attorneys thet the above entitled action may be dismissed
end all orders and agreements made during the course of saeid action shall be of
no effect from this date: that an order of the Court may be entered dismissing
seld action, without eward of costs to either party, and without presjudice to
the rights of either of the parties to this asction, it being intended that
their respective rights shall exist as of the time prior to the commencement of
this action and with the seme foroce and effect as though this action had not
been instituted, snd it is further STIPULATED that plaintiffs end their
surety, the Gemeral Casualty Compeny of Ameriocs, be exonerated of any and all
liability to defendent arising from the temporery resgtraining order issusd in
thiz sotion on May 3rd. 1938,

Deted February 2nd. 1942,
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ARL H. SWANSTROM
ATTORNEY AT LAW
SOUNCIL, IDAHO

K 3

Iy THE DISTRICT COURT OF THE TENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CLYDE E. SUMMERS, ELMER ARMFIELD )
jpnd AGNES A. ARMFIELD,

No. 4580
Plainti ffs,
-V5= ) ORDER
of
GEORGE BOODRY, ) DISMISSAL
L e o Defendant,

This cause iz now before the Court upon the stipulation of counsel
for the respective parties to this action for the dismissel of this sction
by the Court, without award of costs end without prejudice to the rights of
the respective parties hereto, and upon reading and filing said stipulstionm,
and it setisfectorily appearing therefrom that the plaintiffs are no longer
parties in interest in this action and the issues thereof have become moot as
to then,

It is, therefare, hereby ORDERED that the sbove entitled action be, end
the sams is, hereby, dismissed without award of costs to either of the parties
and without prejudisce to the rights of either of the parties thereto and that
all orders, agreements or stipulations made or entered during the course of
this action shall be of no effest from this date.

It is further ORDERED thet plaintiffs and their surety, the General
Cesualty Compeny of America, be, and they ere, hereby, exonerated of any and
all liability erising or to arise in comnection with their bond filed herein
on May 3rd. 1938, upon the issuance of & temporary restraining order enjoining

defendent from the commission of certein aots therein enumeratede

' Il):.;bg:l‘in_o.-ex:(C?\}z;'b this ‘éﬁ day of 23% s 1942,
FILED
dor— GeLoeK.

M-

FEG 10 1942 spfio ge
HENRY TELCHER !
k of Court

By Deputy
V%-Vf}ff& »7/%'(7761




No. 4580

IN THE DISTRICT COURT

OF THE Tenth wreeenee JUDICIAL DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF..__Idahe

SR NS

Plaintiff.....

Jud gment Roll Certificate.
Vvs.
Filel Feb. 10, 1942,
Geozpe 3oodry Henry Telcher, Clerk,

By MZL_DGPHW-

Defendant......

I, the undersigned, Clerk of the District Court of the Tenth Judicial

District of the said State, in and for said County, do hereby certify the foregoing to be a true copy of the

Judgment entered in the above-entitled action, and recorded in Judgment Book -8- .of said

Court, Page 403 And T further certify that the foregoing papers, hereto annexed, constitute

the Judgment Roll in said action.

Witness my hand, and the Seal of said Court, this 10th

day of February A.D.19.42
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Form No. 42-1409 (2) a 1/88

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NUMBER: 39356
IN RE THE GENERAL ADJUDICATION Ident. Number A78 - 04037
OF RIGHTS TO THE USE OF WATER FROM Date Received 7-29-88
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number COOROT7) o4
i NOTICE OF CLAIM
¢ TO A
S é WATER RIGHT
! ACQUIRED UNDER STATE LAW

Please type or print clearly
1. Name of Claimant (s) R & S Realty , /', , /7 Phone ( 208) 628-3446
T = [4

Mailing Address P, 0. Box 247, Riggins, Idaho Zip 83549

2. Date of Priority (Only one (1) per claim)  April 1, 1936

3. Source of water supply (a) __Papoose Creek
which is tributary to (b) Squaw Creek

4. a. Location of existing point of diversion is: Township __24N  Range __1W  Section 27 |

1/40f MW 1/a0f _SYW _ 1/4 Gowt. Lot, B.M,, County of _Idaho

Additional points of diversion if any: N/A

b. If instream flow, beginning point of claimed instream flow is: N/A

Township Range Section ) 1/4o0f _____1/40of ___ 1/4,

Gowvt. Lot __ B.M., County of

ending point is: Township Range Section : 1/40f __ 1/40f
1/4, Govt. Lot B.M,, County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as

constructed and as enlarged and the depth of each well.  culvert pipe, ditch and headgate from
Papoose Creek., TIrrigation is conducted through using flood irrigation techmiques.

MICROFILMED
0CT-06 1997

Copies: White-State, Yellow-Claimant



6. Water is claimed for the following purposes:

(both dates are inclusive) (cfs) (acre feet)
For Irrigation purposes from 3/1 to 12/1 amount 4.2 or 840
For Stockwater purposes from 1/1 to _12/31 amount _ .08 or 58
For purposes from to amount or
For purposes from to amount or
7. Total quantity claimed (a) _ %28 (cfs) and/or (b) 898 (acre feet)
8. Total consumptive use claimedis __ 688 acre feet per annum.

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of
livestock Etc.) 300 plus head of cattle

10. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic)
in the corresponding place of use below. See instructions for standard symbols.

TWP | RNG [SEC NE 1/4 NW 1/4 SW 1/4 SE 1/4 Totals
NE1/4| NW174 [sw174 [SE174 [NE1/4 [NW1/4 [sW174 |SE1/4 [NE1/74 |NW174 [SW1/4 [SE1/4 [NE1/4 [NW1/4 |sW1/4 [SE1/4
24N 1w 25 20 | 20 35 5 35 5 120
24N 1w 26 20 25 45
24N 1w 36 10 | 25 10 45
Total number of acres irrigated 210

11. In which county (ies) are lands listed above as place of use located? _Idaho

12. Do you own the property listed above as place of use? Yes XXX No
If your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described above.
or None (x )

14. Remarks:

MICROFILMED
0CT ug 992

Last Name R & S Realty Ident No. Copies: White -State, Yellow-Claimant




Map ef Project: show clearly the point of diversion, place of use, section number, township, and range number.

Scale: 2 inches equals 1 mile
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15. - Basis of Claim (check one) Beneficial Use_XX _ Posted Notice

License Permit
Decree
If applicable provide IDWR Water Right Number _78-4087
Court Case Number Decree Date

Plaintiff vs Defendant

16. Signature (s)
(a.) By signing below, I/We acknowledge that |/We have received, read, and understand the form entitled
"How you will receive notice in the Snake River Basin Adjudication." (b.) 1/We do donot _XX_
wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments
For Individuals: | do solemnly swear or affirm that the statements contained in the foregoing document are true
and correct.

Signature of Claimant (s) Date
Date
For Organizations: ) do solemnly swear or affirm that | am ﬂ /Aﬂ’ a
. ’ Title
of C//7"7/ , that I have signed the foregoing
rgamzabeh
document in the space below as w/ M/ of K&/
4 / Title Orgamzatlon

and that the statements contained in the foregoing document are true and correct.

Signature of Authorized Agent b /j‘///.»g/‘gw /,\,/%/’77,3,———————
7 '/ 7 / .
Title and Organization %/; - é 2 Kia é% é?é Date _ P -2 F§

State of Idaho/or )
) SS.

County of ﬁ/&\ )
Subscribed and sworn (or affirmed) before me this < & th day of /J //,% 19 ¢ J

SEAL Notary Public
Residing at /f)gf,( ,Z \Z/
My Commission Explres ‘-92/ -7 9/

Please Print Name
17. Notice of Appearance:
Notice is hereby given that I, will be acting as attorney at law on behalf
of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above
should be mailed to me at the address listed below.

Signature

Address

Date M’CROF’LMED
0CT 06 1992

Last Name R & S Realty Ident. Number Copies White-State, Yellow-Claimant




15. Basis of Claim (check one) Beneficial Use Posted Notice License Permit
Decree
If applicable provide IDWR Water Right Number _78-4073
Court Case Number Decree Date

Plaintiff vs Defendant

16. Signature (s)
(a.) By signing below, 1/We acknowledge that | /We have received, read, and understand the form entitled
"How you will receive notice in the Snake River Basin Adjudication.” (b.) 1/We do donot X _
wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments Z
For Individuals: | do solemnly swear or affirm that the statements contained in the foregoing document are true
and correct.

Signature of Claimant (s) Date
Date
Vice-
For Organizations: |do solemnly swear or affrmthat| am _ President
Title
of Little Salmon River Estates Tne. , that | have signed the foregoing
Organization yice-
document in the space below as President of Little Salmon Ri
Title Organization

and that the statements contained in the foregoing document are true and correct.

Signature of Authorized Agent y/ ‘%,0 w
Title and Organization ‘:{ é QZ é& sg )éﬁ,ac...w ) /p ,_,._,_g’A Date C; / oa / Fy

State of Idaho/or  1daho )
) SS.
County of AdE T, ) -
g g \yne 86
Subscribed andssworg {or affrmed) b‘efore me this () day of _x_JUMNCT 19 OL
D E »*\
: ~ O T
s SEAL A Notary Public \enQM- ? M
Sy o 00 v o
z f‘?;}o 05\\( Residingat _ \\4© ’DO&DEE\_ @anse, By,
”,;"q SR My Commission Expires Q\xjusr 21 _\RQqz

Phrrpantt Please Print Name

17. Notice of Appearance:

Notice is hereby given that |, will be acting as attorney at law on behalf
of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above
should be mailed to me at the address listed below.

Signature

Address MICRO F L MED
Date ocr U 6 1992

Last Name Little Salmon River Ident. Number Copies White-State, Yellow-Claimant

Estates
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Grade stake for new ditch.
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Scale: 2 inches equal 1 mite.

Map should show the location of the point of diversion and the place of use of the water by 40-acre subdivisions,
section, township and range of the public land survey system.

State of Idaho

County of

/I

)
) ss.
)

Be it known that the undersigned, being duly sworn, deposes and says that he, she, they subscribed the foregoing
claim 10 a water right, together with all attached information, and that the matters and facts therein ate true to the best of

the affiants knowledge.

Y
Sworn to before me this g-r-—— IIFhly of 2’

Y

My commussion

expires _

14.1_1_‘1 I

Notary Public
Residing at

Received by %Q

Prelim. check by

$10.00 fee received b
Approved for publication

Published im—

Dates "7/ ) 64,

For Department Use Only
Date _7//5/2% Exception filed by: Forwarded to Date
Date 3//s, claimant by:
Date 2//5/7g
# r03%8










IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

Ident. Number 78-4087
Date Received: 7/29/88
Receipt No: C002071
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW
. Name of Claimant(s): SHINGLE CREEK LLC Phone: (208) 628-3462

POBOX 1160
RIGGINS ID USA 83549

. Date of Priority: 04/01/1936

. Source: PAPOOSE CREEK Trib. to: SQUAW CREEK

. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County

24N 01w 27 SW NwW IDAHO

. Description of diverting works:

HEADGATE, PIPE, DITCH FROM PAPOOSE CREEK, FLOOD IRRIGATION.

. Water is used for the following purposes:

Purpose From To CFE.S. (or) AFA
IRRIGATION 3/01 12/01 4.2
STOCKWATER 1/01 12/31 0.08

. Total Quantity Appropriated is:
428 C.F.S.

. Total consumptive use:

78-4087 01/24/2001



10. Place of Use: Continued
Township Range Section
24N 0Olw 25
26
36

11. Place of use in counties:

1/4 of 1/4 Lot Use
SW SW IRR
NW SE IRR
SwW SE IRR
SE SE IRR

Section Acres

NE SE IRR
SE SE IRR
Section Acres
NW NW IRR
SW NW IRR
NW SwW IRR
Section Acres
Total Acres
IDAHO

120.

20.
25.

45.

12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
NONE

14. Remarks:

15. Basis of Claim:

A78-04087

Page 2

STATUTORY CLAIM

Date:

08,/03,/88

MICF?OF'ILMED
0CT 06 1992



16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake Rive:
Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Organizations:

I do solemnly swear or affirm that I am of
Title
» that I have signed the foregoing
Organization
document in the space below as of
Title
and that the statements contained in the
Organization

foregoing document are true and correct.

Signature of Authorized Agent

Title and Organization

Date
State of Idaho )
) Ss.
County of )

Subscribed and sworn (or affirmed) before me this day

of 19
Notary Public
Seal
Residing at
My Commission Expires
A78-04087 Page 3 Date: 08,/03/88

MICROFILMED
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Form NG. 42-1409 (2) a 1/88

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NUMBER: 39356
IN RE THE GENERAL ADJUDICATION Ident. Number A78 - O _9_‘ o037
OF RIGHTS TO THE USE OF WATER FROM Date Received 7-R7-XS
THE SNAKE RIVERBASIN WATER SYSTEM Receipt Number COD RO 7/ Ccd-
/i NOTICE OF CLAIM
.Awﬁ%ﬁ; é ﬁF().AL
_L.0E | WATER RIGHT
= ACQUIRED UNDER STATE LAW
Please type or print clearly
1. Name of Claimant (s) R & S Realty , /'9 /’,/ Phone ( 208) 628-3446
Mailing Address  P. 0. Box 247, Riggins, Idaho Zip 83549
2. Date of Priority (Only one (1) per claim)  April 1, 1936
3. Source of water supply (a) __Papoose Creek
which is tributary to (b) Squaw Creek
4. a. Location of existing point of diversionis: Township __24N  Range _ W __ _ Section 27 __
1/4of XW__ 1/40f _SW _ 1/4, Gowt. Lot, B.M., County of _Ldaho
Additional points of diversion if any: N/A
b. If instream flow, beginning point of claimed instream flow is: N/A
Township Range Section , 1/4of ___ 1/40f ____ 1/4,
Govt. Lot _____ B.M., County of
ending point is: Township Range Section , 1/4of __ 1/4of

1/4, Gowt. Lot B.M., County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well. culvert pipe, ditch and headgate from
Irrigation is conducted through using flood irrigation techniques.

MICROEILMED
86T 06 1997

Papoose Creek.

Copies: White-State, Yellow-Claimant



6. Water is claimed for the following purposes:

(both dates are inclusive) (cfs) (acre feet)
For Irrigation purposes from 3/1 to 12/1 amount 4,2 or 840
For Stockwater purposes from 1/1 to 12/31 amount _ .08 or 58
For purposes from to amount or
For purposes from to amount or
7. Total quantity claimed (a) _ %28 (cfs) and/or (b) 898 (acre feet)
8. Total consumptive use claimed is __ 688 acre feet per annum.

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of
livestock Etc.) 300 plus head of cattle

10. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic)
in the corresponding place of use below. See instructions for standard symbols.

TWP | RNG |SEC NE 1/4 NW 1/4 SW 1/4 SE 1/4 Totals
NE1/4] NW174 [SW174 [SE1/4 |NE1/4 [NW174 [SW1/4 | SE1/74|NE1/4 NW174 BW1/4 [SE1/4|NE1/4 |NH1/4 [SW1/4 [SE1/4
24N 1w 25 20 | 20 35 5 35 5 120
24N 1w 26 20 25 45
24N 1w 36 10 | 25 10 45
Total number of acres irrigated 210

11. In which county (ies) are lands listed above as place of use located? _Idaho

12. Do you own the property listed above as place of use? Yes _ XXX  No
If your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described above.
or None (x )

14. Remarks:

MCROFILMED
0CT ug 992

Last Name R & S Realty Ident No. Copies: White -State, Yellow-Claimant



Map of Project: show clearly the point of diversion, place of use, section number, township, and range number.

Scale: 2 inches equals 1 mile
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Copies: White-State, Yellow-Claimant

Ident No.

R & S Realty

Last Name




15. Basis of Claim (check one) Beneficial Use _XX__ Posted Notice License Permit
Decree
If applicable provide IDWR Water Right Number 78-4087
Court Case Number Decree Date

Plaintiff vs Defendant

16. Signature (s)
(a.) By signing below, |/We acknowledge that | /We have received, read, and understand the form entitled
"How you will receive notice in the Snake River Basin Adjudication." (b.) 1/We do do not _XX_
wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments
For Individuals: | do solemnly swear or affirm that the statements contained in the foregoing document are true
and correct.
Signature of Claimant (s) Date

Date

For Organizations: ) do solemnly swear or affirm that | am ﬂ/ % /
, %Kﬂ /Zﬁ v / 7 Title
of /( g= , :  _, &7/'7/ ! , that | have signed the foregoing

Grganizatiech 7~ 4 / A/%
document in the space below as _ // e Ll of %// W

Title Organlzatlon
and that the statements contained in the foregoing document are true and correct.

Signature of Authorized Agent //; /) Wé) W—

Title and Organization #,;':'/ é 2 :Z 5 gﬂﬂt &m/ Date ,7/‘/?4 w9

State of [daho/or )
) SS.

Countyof ([ Lnller )

Subscribed and sworn (or affirmed) before me this =2 é QLA day of /J //,&/ 19 2/ )7
SEAL Notary Public é{vﬁgé/ W
Residing at /7 M /Z \//

My Commission Explres —92 ) — P 9/

Please Print Name

17. Notice of Appearance:

Notice is hereby given that I, will be acting as attorney at law on behalf
of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above
should be mailed to me at the address listed below.

Signature
Address
Dat
o MICROFILMED
O0CT 06 1997
LastName _ R & S Realty ident. Number Copies White-State, Yellow-Claimant




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A78-04087
Date Received: 7/29/1988
Receipt No: C002071
Received By:

COPY FOR NOTICE OF CLAIM TO A WATER RIGHT COPY FOR
YOUR FILES ACQUIRED UNDER STATE LAW YOUR FILES
1. Name: WILLIS D DEVENY 208-628-3462
Address: BOX 239
RIGGINS ID 83549
AND
Name: BETTY G DEVENY 208-628-3462
Address: BOX 239
RIGGINS ID 83549
2. Date of Priority: APR 1, 1936
3. Source: PAPOOSE CREEK Trib. to: SQUAW CREEK

4, Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
24N 01w 27 sw NW IDAHO

5. Description of diverting works:
HEADGATE, PIPE, DITCH FROM PAPOOSE CREEK, FLOOD IRRIGATION.

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03/01 12/01 4.200
STOCKWATER 01/01 12/31 0.080
7. Total Quantity Appropriated is:
4.280 C.F.S. (and/or) A.F.A.
8. Total consumptive use is 688.0 Acre Feet Per Annum.

9. Non-irrigation uses:
S/300 PLUS RANGE.

MICROFILME.
0CT 22 Wb

A78-04087 Page 3 Date: 09/26/94



10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
24N 01w 25 NE SW IRR 20.0
NW SW IRR 20.0
SW SW IRR 35.0
NW SE IRR 5.0
SwW SE IRR 35.0
SE SE IRR 5.0

Section Acres 120.0

26 NE SE IRR 20.0
SE SE IRR 25.0

Section Acres 45.0

36 NW NW IRR 10.0
SW NW IRR 25.0

NW SW IRR 10.0

Section Acres 45.0

Total Acres 210.0

11. Place of use in counties: IDAHO
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
NONE

14. Remarks:
SPELLING OF DEVENY CORRECTED 09/26/1994 AS PER CORR FROM CLAIMANT
CORR IN FILE A78-10322 AND A78-10315. MM

15. Basis of Claim: STATUTORY CLAIM

A78-04087 Page 2 Date: 09/26/94

?\."HCRUHLME‘.’;.
Qo 22 199b



CHANGE IN ADDRESS OF NOTICE OF CLAIM
( ] Water Right Number (s): SIS~ &8070/&4/75/&7/5—7//5505
&7977//4523?//&5@//&5% I TES
/&&737/&5&5’5/&4@/ 7/
[ ] 0ld Mailing Address: /J//f d@% /5/%
o, Gox B
/7;49/25 070"57‘7
/4

Ko, Ly B0

([ ] New Mailing Address:

New Telephone Number: (o?ﬂf) ﬁ THEF

{ ] Signature of Claimant: //

Date: 3/ /7‘5'_“

FOR IDWR USE ONLY:
Initial Review and Data-Entry
pate: F7"-735 By : ACZE
Further Action Needed: -5—
Further Action Taken
Date: By:
Final Review and Data-Entry

Date: f//—gf BY: 7%E

SEND TO YOUR NEAREST Western Region Office  Southern Region Office

REGION OFFICE: 2735 Airport Way 222 Shoshone St. East
Boise, ID 83705 Twin Falls ID 83301
(208) 334-2120 (208) 734-3578
State Office
1301 N. Orchard St.
Baise, |D 83720

(208) 327-7900

Eastern Region Office  Northern Region Office
150 Shoup Ave. #15 1910 Northwest Blvd. #210
Idaho Falls ID 83402  Coeur d'Alene 1D 83814
(208) 525-7161 (208) 756-4639

. MICROFILMEL
0CT 22 W3



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A78-04087
Date Received: 7,/29,/1988

Receipt No: c002071
Received By:

COPY FOR NOTICE OF CLAIM TO A WATER RIGHT COPY FOR
YOUR FILES ACQUIRED UNDER STATE LAW YOUR FILES
1. Name: WILLIS D. DE VENY 208-628-3462
Address: BOX 239
RIGGINS, ID 83549
AND
Name: BETTY G. DE VENY 208-628-3462
Address: BOX 239
RIGGINS, 1ID 83549
2. Date of Priority: APR 1, 1936
3. Source: PAPOOSE CREEK Trib. to: SQUAW CREEK

4., Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
24N 0lw 27 SW NW IDAHO

5. Description of diverting works:
HEADGATE, PIPE, DITCH FROM PAPOOSE CREEK, FLOOD IRRIGATION.

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03,01 12,01 4.200
STOCKWATER 01,01 12/31 0.080
7. Total Quantity Appropriated is:
4.280 C.F.S. (and/or) A.F.A.
8. Total consumptive use is 688.0 Acre Feet Per Annum.

9. Non-irrigation uses:
S/300 PLUS RANGE.

A78-04087 Page 1 Date: 07,/10/91
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10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
24N 01iw 25 NE SwW IRR 20.0
NW SW IRR 20.0
SW SwW IRR 35.0
NW SE IRR 5.0
SW SE IRR 35.0
SE SE IRR 5.0

Section Acres 120.0

26 NE SE IRR 20.0
SE SE IRR 25.0

Section Acres 45.0

36 NW NW IRR 10.0
SW NwW IRR 25.0

NW SW IRR 10.0

Section Acres 45.0

Total Acres 210.0

11. Place of use in counties: IDAHO
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
NONE

14. Remarks:

15. Basis of Claim: STATUTORY CLAIM

A78-04087 Page 2 Date: 07/10/91
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State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

DIRK KEMPTHORNE
January 24, 2001 Governor
KARL J. DREHER
Director
SHINGLE CREEK LLC
POBOX 1160

RIGGINS ID 83549
Re: Notice of Claim to a Water Right No. A78-02033 & A78-04087
Dear Claimant(s):

Enclosed is a copy of the above referenced claim, which reflects the change in ownership of the
land and appurtenant water rights covered under the original filing.

The Department will contact you in the future concerning any requirements that may be needed in
order to process this claim for final court decree.

Thank you for your patience and cooperation, as we have had several ownership changes to
process. If you have any questions concerning the enclosed claim, please feel free to contact this
office.

Sincerely,

e
Demse Buffington

Office Specialist 1
Adjudication Section
Western Region Office
DB:db

Enclosure



State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

CECIL D. ANDRUS
GOVERNOR

August 26, 1994 R. KEITH HIGGINSON
DIRECTOR

BETTY DEVENEY
BOX 239
RIGGINS ID 83549

RE: Snake River Basin Adjudication Claim Nos: A78-02033 A78-04087
A78-10315 A78-10322

Dear Ms. DeVeney:

As per our telephone conversation yesterday, I am sending copies of the original
claims referenced above.

Claim number A78-02033 is based on a license for water from Shingle Creek and
Papoose Creek. You indicated in our conversation that the ditches are now
inoperable and all water for the licensed acres comes from an unnamed stream
known locally as McClinery Creek. Please review these claims as well as the
copies of the original filing papers for this license. The locations for the
ditches may help you determine if the ditches are still operating. I have also
included some correspondence from the file; the names and dates may help for
determine when and if the ditches from Shingle and Papoose Creeks were
abandoned. The date is very important because it will indicate when the water
right from McClinery Creek was established. If that date is previous to May 20,
1971, the right can be claimed in the SRBA as a beneficial use right. If that
date is on or after May 20, 1971, a new application for permit is required.
Please read the enclosed pamphlet "Idaho Water Rights A Primer" for more
information.

Claim number A78-04087 is based on a statutory claim for water from Papoose
Creek. This right has not been previously investigated by the Department. I
have included copies of correspondence from the original file; this information
is included to help you determine the progression of water development on your
property and to provide additional names of people familiar with the property.

Claim numbers A78-10315 and A78-10322 are for developed springs and instream
stock water. Please make any changes to these claims on the claim forms which
were sent on August 15, 1994; add your notarized signature and return them to
this office with the completed change of ownership form (including supporting
documentation).

Also enclosed are two claim forms. One of these forms is for an instream
stockwater claim which you indicated you would like to file ($25 fee). The
second form is for the water right from McClinery Creek (provided that use
started before May 20, 1971). BAn application for permit is enclosed in case the
use from McClinery Creek started on or after May 20, 1971. Fees must accompany
the claims and/ or the permit application.

MICROFILM
0CT 22 199b



Page 2.
DeVeney

Please do not hesitate to contact this office with any questions you have.

Sincerely,

ANy

Maria Minicucci
Water Agent, Adjudication Bureau

Encs: SRBA Claim Nos. A78-02033, A78-04087, A78-10315, A78-10322
Notice of Claim forms (2)
Application for permit form
Change of Ownership form
"Idaho Water Rights A Primer" pamphlet
"Evidence of Priority" pamphlet

{CROTILV
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' ADJUDICATION MEMORANDUM
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

July 10, 1991

Mr. & Mrs. Willis D. DeVeny
Box 239
Riggins, ID 83549

RE: Snake River Basin Adjudication (SRBA)
1daho County - Claim $#A78-04087

Dear Mr. & Mrs. DeVeny:

Thank you for returning the signed ownership change form so
promptly. The Claim to Water Rights records of the Department
have been changed to reflect your new ownership.

A claim prepared from the Agency'’s computer is enclosed for
your review and records. If you find the address is incorrect,

please contact us.

Yours truly,

ponald V. shaff/ /
Manager, Adjudication Section

DVS:sf:west
Enclosures:
Claim #A78-04087



State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
July 2, 1991 DIRECTOR

Willis D. DeVeny
Box 239
Riggins, ID 83549

RE: Snake River Basin Adjudication (SRBA)
Idaho County - Claim #A78-04087
Change of Ownership

Dear Mr. DeVeny:

Notice of the change in ownership of the above-referenced
water right has been received. However, I am returning the form
for your signature(s).

Upon receipt of the signed Change of Ownership form, a
Notice of Claim will be prepared from the Agency’s computer and
sent to you for your review and records.

Yours truly,

e T
Donald V. Shaff 7~
Manager, Adjudication Section

DVS:sf:state
Enclosure:
Change of Ownership Form



Box 239
Riggins, ID 83549
June 24, 1991

Idaho Department of Water Resources
attn: Adjudication Bureau
Statehouse Mail

Boise, ID 83720-9000

Gentlemen:

Enclosed is form 42-1409(7), New Property Owner Notice of Change of Water
Right Ownership.

Enclosed with it is a copy of the warranty deed and copies of the
adjudication claim notice no. C002071 and the claim to a water right
no. 78-4087.

Please advise us of any other requirements concerning this water right and
the transfer of ownership. Thank you.

Sincerely,

v Mﬂ@y

Willis D. DeVeny

enclosures



- NEW PROPERTY OWNER ¢ EWE
NOTICE OF CHANGE OF WATER RIGHT OWNERS S i | E
Please print or type - JUNZ2sg 1997 ¢
(see instructions on back of page)
DATE OF CLOSING: __May 31. 1991

Department of Water Resources

LEGAL DESCRIPTION OF PROPERTY: Township 24 North Range 1 West Boise Meridian
Section R 1/4 of 1/4 of 1/4,Govt. Lot , BM.
Lot ,Block, ,Subdivision/Townsite

[1

[]

[]

[]

[]

[]
[1

[]

If you have additional legal descriptions, please attach separate sheet.

SEE AT'.IACHED DESCRIPTION

Served Only by a Public Service Water Supply (all water is received from a city or company who
maintains water supply system, owns the water right, and bills the customer on a regular basis)

Water Right Number(s)
Assigned by IDWR:

78-4087

Name and Address of Former

R & S REALTY CORP

Owner/Claimant(s)(Seller):

P 0 BOX 416, PLAISTOW NH 03865

New Owner/Claimant
(Purchaser):

WILLIS D DEVENY AND BETTY G DEVENY

New Mailing Address:

BOX 239, RIGGINS ID 83549

New Telephone Number:

Does the change in ownership result in a splitting of the water right owned/claimed? __ yes

(208) 628 .

3462

no

If yes, then describe the portion of the water right that is now owned/claimed by the new owner:

Attach proof of
ownership, describe
proof attached:

copy of recorded Warranty Deed

roof of ownership m rib

of ownership is not r:

if this form is si

ither the proper nv r incl he claim number. Proof
i former owner/claimant.

[1  SgmaweofNew P/ N L/ pate //*/. 7/
Owner/Claimant(s) ~ é/& / 2’5’%.: e _;, ,5/_ 7/
[] Signature of Former d £ Date
Owner/Claimant(s): Date
(Signature of former claimant(s) is not required if proof of
ownership is attached.)
FOR IDWR USE ONLY:
Initial Rev;:v:e = ryB 20)-9) M’C =
v A - :
regaiSie HOFILMED

Further Aetion Taken L‘M

Date: Zo2-9) By g0

Final Review and Data-En

Date: 7. /o- 9/ By',gﬁ_

Claim Numbers of Split, if any:

0CT 0.6 199

Original to be mailed to Idaho Department of Water Resources
Copies to Former Owner and New Owner




EXHIBIT "A"

The following propérty situate in Idaho County, State of Idaho, to-wit:

Township 24 North, Range 1 West, Boise Meridian

Section 25:
Section 26:
Section 36:

ShsShSWhNWl;, NlSWh, SkSWi, NWSEY, S4SEY

EMNEYSEY, SMSW4NEY%SEY, SEYSEX

NE%SW)Y LESS that part and portion of NE%SW% lying and being southeas
of a line running from the NE corner of said NE%SW% to the SW

corner of said NE%SW% in said Section 36.

N5, NWSwWi

Excluding and excepting the follwoing described portion of said property, to-wit:

Being a portion of Section 36, Township 24 North, Range 1 West, B.M., Idaho
County, Idaho, more particularly described as follows:

Beginning at the ’ Section Corner to said Section 35 and 36, which is marked
by a 2" iron pipe with a brass cap;

thence North 01°08'16" East along the section line 1316.37 feet to the

North 1/16 corner between said Sections 35 and 36, which is marked by a

2" 1iron pipe with a brass cap;

thence
thence
thence
thence
thence
thence
thence
thence

East 369.85 feet to a

South
South
North
South
South
North
South

08°52'51"
12°26' 34"
46°02'34"
88°00'57"
64°27'07"
g1°11'18"
74°02'56"

East,
East,
West,
West,
West,
West,
West,

1" iron pipe;

1941.84 feet to a 1" iron pipe;

699.88 feet to a 1" iron pipe;

134.26 feet to a 1" iron pipe;

39.92 feet to a 1" iron pipe;

111.95 feet to a 1" iron pipe;

252.04 feet to a 1l¥" iron pipe;

389.19 feet to the South 1/16 corner between

said Sections 35 and 36, which is marked by a 2" iron pipe with a brass

cap;

thence North 00°37'23" East along the section line 1310.79 feet to the
point of beginning.

VICROF LMy
0CT 06 199



JMPUT!"
3558539 haaD
‘l“
FiLsemD
WARRANTY DEED A3ecance -
(CORPORATE FORM)

R & S REALTY CORP, a corporation organized and existing under the laws of the
State of New Hampshire and authorized to do business in the State of Idaho, with its
principal office at Plaistow the County of Rockingham, State of New Hampshire,
grantor, hereby CONVEYS, GRANTS and WARRANTS TO WILLIS D. DEVENY and BETTY G.
DEVENY, grantees, of Riggins, Idaho, for the sum of Ten Dollars ($10.00) and other
good and valuable consideration, lawful money of the United States of America, to
Grantor in hand paid by the Grantee, the receipt whereof is hereby acknowledged by
Grantor, all of the following described real property, situated in the County of
Idaho, State of Idaho, to-wit:

All is more particularly set forth on Exhibit "A" to this Warranty Deed, which
Exhibit "A" is incorporated herein by reference as if set forth in full.

TOGETHER with the appurtenances and all the estate and rights of the Grantor in
and to such premises, but subject to all matters apparent, reservations, exceptions,
and all matters of record, and all matters of title.

TO HAVE AND TO HOLD, the said premises with their appurtenances unto the said
Grantee, their heirs and assigns forever, and the said Grantor does hereby covenant
to and with the said Grantee that it is the owner in fee simple of said premises and
that they are free from all encumbrances except as stated above in this Deed.
Grantor further covenants and agrees that it will warrant and defend the same from
all lawful claims whatsoever.

The officers of the Grantor corporation who sign this Deed hereby certify that
this Deed and the transfer represented thereby was duly authorized under a
resolution duly adopted by the Board of Directors of the Grantor corporation at a
lawful meeting duly held and attended by a quorum.

IN WITNESS WHEREOF, the Grantor has caused its corporate name and seal to be
hereunto affixed by its duly authorized officers this ﬁfﬁ day of AiﬂﬁL’ 192L.

R & S REALTY CORP.

€

(Seal) * ¥ .
. ‘.-I-! by B ] ’{‘;~ e .

s President/Treasurer

(Capacity)
. . n

Filed and recorded at the request of .« 25) Q%':é _Q_g e O=

at &@o'clocki M this _5__ day of 10 .

\

B
ROSE E. GEHRING ! Deputy

— oo
Ex-Officio Auditor and Recorder Fee $ q =

il T MICROFILMED
0CTog 1992




STATE OF NEW HAMPSHIRE )

) 88:
County of Rockingham )
On this Nineth day of May , 1991, before me, the undersigned, a

Notary Public in and for said State, personally appeared

Robert C. Senter, Sr. , known or identified to me to be the
President/Treasurer , of the corporation that executed the instrument or the
person who executed the instrument on behalf of said corporation, and acknowledged
to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year first above written.

O{\ACL M (AN

NOTARY PUBLYZ for New Hampshire

Residing at Plgj , NH
My Comm. Expires: Zé{ V) {Q/ / 9((

GRANTEES ADDRESS:

WILLIS D. DEVENY & BETTY G. DEVENY
P O BOX 239
RIGGINS 1ID 83549

MICROFILMED
0CT 06 199



EXHIBIT "A"

The following propérty situate in Idaho County, State of Idaho, to-wit:

Township 24 North, Range 1 West, Boise Meridian

Section 25: ShShSWhNWY,, NiSWy, Sk%SWl, NWY%SEY, SLSEM

Section 26: EXNEY%SEY%, SY%SWYNE%SEY, SEY%SEY

Section 36: NE%SWY LESS that part and portion of NE%SWY% lying and being southeast
of a line running from the NE corner of said NE%SW% to the SW
corner of said NE%SW% in said Section 36.
Nis, NWiSwW

Excluding and excepting the follwoing described portion of said property, to-wit:

Being a portion of Section 36, Township 24 North, Range 1 West, B.M., Idaho
County, Idaho, more particularly described as follows:

Beginning at the % Section Corner to said Section 35 and 36, which is marked
by a 2" iron pipe with a brass cap;

thence North 01°08'16" East along the section line 1316.37 feet to the
North 1/16 corner between said Sections 35 and 36, which is marked by a
2" iron pipe with a brass cap;

thence East 369.85 feet to a 1" iron pipe;

thence South 08°52'51" East, 1941.84 feet to a 1" iron pipe;

thence South 12°26'34" East, 699.88 feet to a 1" iron pipe;

thence North 46°02'34" West, 134.26 feet to a 1" iron pipe;

thence South 88°00'57" West, 39.92 feet to a 1" iron pipe;

thence South 64°27'07" West, 111.95 feet to a 1" iron pipe;

thence North 81°11'18" West, 252.04 feet to a l%" iron pipe;

thence South 74°02'56" West, 389.19 feet to the South 1/16 corner between
sald Sections 35 and 36, which is marked by a 2" iron pipe with a brass
cap;

thence North 00°37'23" East along the section line 1310.79 feet to the
point of beginning.

MICROFILMED
0CT 06 199
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A

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

o~ Ident. Number: A78-04087
: Date Received: 7,/29,/1988
Receipt No: C002071

Received By:

NOTICE OF CLAIM TO A WATER RIGHT

rees ACQUIRED UNDER STATE LAW

1. Name: R. AND S. REALTY, CORP. 208-628-3446
Address: P.O. BOX 247
RIGGINS, ID 83549
2. Date of Priority: APR 01, 1936
3. Source: PAPOOSE CREEK Trib. to: SQUAW CREEK

4., Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
24N 01w 27 SW NW IDAHO

5. Description of diverting works:
HEADGATE, PIPE, DITCH FROM PAPOOSE CREEK, FLOOD IRRIGATION.

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A,
IRRIGATION 03,01 12/01 4,200
STOCKWATER 01,01 12/31 0.080
7. Total Quantity Appropriated is:
4.280 C.F.S. (and/or) A.F.A.
8. Total consumptive use is 688.0 Acre Feet Per Annum.

9. Non-irrigation uses:
S/300 PLUS RANGE.

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
24N 01w 25 NE SW IRR 20.0
NW SwW IRR 20.0

A78-04087 Page 1 Date: 08,/03,/88

MICROFILMED
0CT 0§ 1992



.Form 42-1409(7)

NEW PROPERTY OWNER
NOTICE OF CHANGE OF WATER RIGHT OWNERSHIP
Please print or type
(see instructions on back of page)
DATE OF CLOSING: _1/15/2001
LEGAL DESCRIPTION OF PROPERTY: Township 24N Range 1W
Section , 1/4 of 1/4 of 1/4,Gowt. Lot , BM. RECE IVED
Lot ,Block, ,Subdivision/Townsite .
If you have additional legal descriptions, please attach separate sheet. see attachment JAN 2 2 2001
) ) o _ WATER RESOURCES
[] Served Only by a Public Service Water Supply (all water is received from a city or company who WESTERN REGION
maintains water supply system, owns the water right, and bills the customer on a regular basis)
[] Water Right Number(s)
Assigned by IDWR: A78-04087 and A78-02033
[] Name and Address of Former 97
. Willis D, & Betty G. DeVeny
O Cl t(s)(Seller):
wner/Claimani(s)(Seller) Box 239 and Box 1160
Riggins, ID 83549
[] New Owner/Claimant :
(Purchaser); Shingle Creek LLC
Box 1160
[] New Mailing Address:
Riggins, ID 83549
[] New Telephone Number: (208) 628 3462
[ Does the change in ownership result in a splitting of the water right owned/claimed? yes X no
If yes, then describe the portion of the water right that is now owned/claimed by the new owner:
[] Attach proof of ' _
ownership, describe Quit Claim Deed
proof attached:
(proof of ownership must describe either the property conveyed or include the claim number. Proof
of ownership is not required if this form is signed by the former owner /claimant.)
[ Signature of New Shingle Creek LLC _ Date
Owner/Claimant(s) BY b)/}/, Jp. U b/ manager Date | /18/2001
= —
[] Signature of Former Date
Owner/Claimant(s): Date
(Signature of former claimant(s) is not required if proof of
ownership is attached.)
FOR IDWR USE ONLY:
Initial Review and Data-Entry
Date: By:
Further Action Needed:
Further Action Taken
Dates By:
Final Review and Data-Entry
Date: By:
Claim Numbers of Split, if any: Original to be mailed to Idaho Department of Water Resources
Copies to Former Owner and New Owner




0415102 QUITCLAIM DEED

THIS QUITCLAIM DEED,
Executed This Fifteenth Day of January 2001 by first party,
Willis D. and Betty G. DeVeny, husband and wife,
whose post office address is Box 1160, Riggins, Idaho 83549
to second party, Shingle Creek LLC, an Idaho limited liability
company, whose post office address is Box 1160,
Riggins, Idaho 83549

WITNESSETH, That the said first party, for good and valuable consideration and for the sum of ten Dollars ($10.00) and other
valuable considerations paid by the said second party, the receipt whereof is hereby acknowledged, does hereby remise, release and quitclaim

unto the said second party forever, all the right, title, interest and claim which the said first party has in and to the following described parcel
of land, and improvements and appurtenances thereto in the County of Idaho, State of Idaho to wit:

As more particularly set forth in Exhibit "A", which

Exhibit "A" is incorporated herein by reference as if

set forth in full.

N

TOGETHER with the appurtenances and all the state and rights of
the Grantor in and to such premises, but subject to all matters
apparent, reservations, exceptions, and all matters of record,
and all matters of title.

IN WITNESS WHEREOF, The said first party has signed and sealed these presents the day and year first above written.

Signed, sealed and delivered in presence of:

W le D e,

Witness First Pariz;f__,;ﬁL,f
ot il 08 o/
Witness J Second Party //

State of Idaho
Co y of Idaho

L, 200 before me, 0/30 T/\dé)((
appeared UJl”lS 2" &m«g{‘/‘w

personally known to me (or proved to me on the basis of satisfactory udencc) to be the person(sb whose name(s) is/are subscribed to the
within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/theig ig aap.“e(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

§$i qmy”hand and official seal.
SO _Y ‘-.*"- Signature: @éﬂ\ CQ%‘/U‘

é

.§
5§ 4seal) % 1
HE P M g H Affiant Known Produced ID
'... P“g\’ ".:: Type of ID
S



EXHIBIT "A"

Township 24 North, Range 1 West, Boise Meridian, Idaho County, Idaho

v

v —
Sec. 25: S1/2S1/2SW1/4NW1/4, SW1/4, NW1/4SEl1/4, S1/2SE1l/4

Sec. 26: E1/2NE1/4SEl1/4%7 S1/2SW1/4NE1/4SE1/4,

SE1/4SEl1/4+«

Sec. 36: NE1/4SW1/4 Less that part and portion of NE1/4SW1l/4
lying and being SE of a line running from the NE corner
of said NE1/4SW1/4 to the Southwest corner of said
NE1/4SW1/4 in said Sec.

v N1/2, NW1/4SW1/4.”

36.

Excluding and excepting the following described portion of said
property, to with:

Being a portion of Section 36,
Idaho County,

Boise Meridian,
as follows:

Township 24 North, Range 1 West,

Idaho, more particularly described

Beginning at the 1/4 Section Corner to said Sections 35 and
36, which is marked by a 2" iron pipe with a brass cap;

thence North 01° 08!

a brass cap;

thence - East 369.85

thence South
thence South
thence North
thence South
thence south
thence North
pipe;

thence South

08°
120
46°
88°
64°
81°

74°

52¢
26"
02’
00’
27!
11

02

16" East along the section line
1316.37 feet to the North 1/16 corner between said
Sections 35 and 36, which is marked by a 2" 1ron pipe with

feet to a 1" iron pipe;

51"
34"
34"
57“
07"
18"

56"

East -1941.84 ft.
699.88 ft.
134.26 ft.

East
West
West
West
West

West

corner between said Sections 35

2" iron pipe w1th a brass cap;

thence North

00°

37

39.92 ft.

111.95 ft.
252.04 ft.

389.19 ft.

to a 1" iron pipe;
to a 1" iron pipe;
to a 1" iron pipe;
to a 1" iron pipe;
to a 1" iron pipe;
toa 1 1/2" iron

to the South 1/16

and 36, which is marked by a

23" East along the s
1310.79 feet to the point of beginning.

2

ection line

STATE of IDAHO
gounty of lgeho

" 7 &
,..‘gézzé Deputy

W\/ fox 1l0
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METES AND BOUNDS TABLE **%PRESS ALT P TO PRINT GRAPH***

X-COR  Y-COR ANGLE BEARING DIST (FT)
DEGREES MINUTES SECONDS

BEGIN POINT COR. 0.00 0.00 .
(SEE SHEET) 0.05 19.94 0.00 8.00 16.00 NE 1316.37
5.65 19.94  90.00 0.00 0.00 NE 369.85
10.19 -9.12 8.00 52.00  51.00 SE 1941.84
12.48  -19.48 12.00 26.00 34.00 SE 699.88
-QUAD COEF- 11.01 -18.07  46.00 2.00  34.00 NW 134.26
IF NE. X=1,Y=1 10.41 -18.09  88.00 0.00  57.00 SW 39.92
IF SE. X=1,Y=-1 8.88 -18.82 64.00 27.00 7.00 SW 111.95
IF SW, X=-1,Y=-1 5.11 -18.23  81.00 11.00 18.00 NW 252.04
IF NW, X=-1,Y=1 -0.56 -19.86  74.00 2.00  56.00 SW 389.19
-0.35 0.00 0.00 37.00 23.00 NE 1310.79

-0.35 0.00



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF TWIN FALLS
IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A78-04087
Date Received: 7/29/1988
Receipt No: C002071
Received By:
COPY FOR NOTICE OF CLAIM TO A WATER RIGHT COPY FOR
YOUR FILES ACQUIRED UNDER STATE LAW YOUR FILES
1. Name: BETTY G DE VENY 208-628-3462
Address: PO BOX 1160
RIGGINS 1ID 83549
AND
Name : WILLIS D DE VENY 208-628-3462
Address: PO BOX 1160
RIGGINS 1ID 83549
2. Date of Priority: APR 1, 1936
3. Source: PAPOOSE CREEK Trib. to: SQUAW CREEK
4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County
24N 01w 27 SW NW IDAHO

5. Description of diverting works:

HEADGATE, PIPE, DITCH FROM PAPOOSE CREEK, FLOOD IRRIGATION.

6. Water is used for the following purposes:

Purpose From To
IRRIGATION 03/01 12/01
STOCKWATER 01/01 12/31

7. Total Quantity Appropriated is:
4.280 C.F.S. {(and/or)

8. Total consumptive use is

9. Non-irrigation uses:
S/300 PLUS RANGE.

A78-04087 Page 1

C.F.S
4.200
0.080

A.F.A.

Date:

(or)

A.F.A.

688.0 Acre Feet Per Annum.

MICROFILME.
0CT 22 1930

08/01/95



9. Non-irrigation uses:

10. Place of use:

Township Range Section 1/4 of 1/4 Lot Use Acres

24N 01w 25 SW SE IRRIGATION 35
SE SE IRRIGATION 5
NE SW IRRIGATION 20
NW Sw IRRIGATION 20
SwW SwW IRRIGATION 35
NW SE IRRIGATION 5

Section Acres 120

24N 01w 26 NE SE IRRIGATION 20
SE SE IRRIGATION 25

Section Acres 45

24N 01W 36 NW NW IRRIGATION 10
SW Nw IRRIGATION 25
NW SwW IRRIGATION 10

Section Acres 45

Total Acres 210
11. Place of use in counties: IDAHO
12. Do you own the property listed above as place of use? Yes
13. Other Water Rights Used:
14. Remarks:
SPELLING OF DEVENY CORRECTED 09/26/1994 AS PER CORR FROM CLAIMANT CORR IN FILE

A78-10322 AND A78-10315. MM
Ownership changed by DB 1/24/2001.

15. Basis of Claim: Statutory Claim

78-4087 01/24/2001



10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
24N 01w 25 NE SW IRR 20.0
NW SW IRR 20.0
SW SW IRR 35.0
NW SE IRR 5.0
SW SE IRR 35.0
SE SE IRR 5.0
Section Acres 120.0
26 NE SE IRR 20.0
SE SE IRR 25.0
Section Acres 45.0
36 NW NW IRR 10.0
SW NW IRR 25.0
NW SW IRR 10.0
Section Acres 45.0
Total Acres 210.0

11. Place of use in counties: IDAHO
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
NONE

14. Remarks:
SPELLING OF DEVENY CORRECTED 09/26/1994 AS PER CORR FROM CLAIMANT
CORR IN FILE A78-10322 AND A78-10315. MM

15. Basis of Claim: STATUTORY CLAIM

A78-04087 Page 2 Date: 08/01/95



