06/13/2006
IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 78-4031A

NAME AND ADDRESS: RAPID RIVER HOMEOWNERS ASSOCIATION
C/0 TIM HEATH
BOX 316
RIGGINS ID 83549

SOURCE: RAPID RIVER TRIBUTARY: LITTLE SALMON RIVER
QUANTITY: 0.200 CFs
PRIORITY DATE: 04/21/1894

POINT OF DIVERSION:

T23N RO1E S6 NENE Lot 1 Within IDAHO County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE QUANTITY

IRRIGATION 02/15 11/30 0.200 CFS
PLACE OF USE: IRRIGATION Within IDAHO County

T23N ROLE SO05 NWNW 4.00 T24N ROLlE S32 SWSW 6.00

10 ACRES TOTAL
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use

Right includes accomplished change in purpose of use pursuant to Section
42-1425, Idaho Code.
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Map prepared on June 13, 2006
By Kenneth Knoblock
Idaho Department of Water Resources
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A78-04031A
Date Received: 6/ 6/1988
Receipt No: A£6800883
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: RAPID RIVER HOMEOWNERS ASSOCIATION
Address:
RIGGINS ID 83549
2. Date of Priority: APR 21, 1894
3. Source: RAPID RIVER Trib. to: LITTLE SALMON RIVER

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
23N O1lE 6 NE NE IDAHO

5. Description of diverting works:
CONCRETE HEADGATE

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03/01 10/15 0.200
7. Total Quantity Appropriated is:
0.200 C.F.S. (and/or) A.F.A.
8. Total consumptive use is 30.0 Acre Feet Per Annun.

9. Non-irrigation uses:
NONE

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
23N O1lE 5 NwW NwW IRR 4.0

A78-04031A Page 1 Date: 06/23/98



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
Section Acres 4.0
24N O1lE 32 SW SwW IRR 6.0
Section Acres 6.0
Total Acres 10.0

11. Place of use in counties: IDAHO
12. Do you own the property listed above as place of use? NO

13. Other Water Rights Used:
NONE

14. Remarks:

CLAIMANT IS AN ASSOCIATION ELECTED BY HOMEOWNERS OF THE

SUBDIVISION

THIS CLAIM ORIGINATED FROM CLAIM 78-4031, ANOTHER CLAIM WAS FILED

FOR THE REST OF THE SUBDIVISION WHICH ALSO ORIGINATED FROM

CLAIM 78-4031

6/5/1992: AMENDED CLAIM TO SHOW ACTUAL P/D AND PRIORITY AS
ESTABLISHED ON ATTACHED COURT HOUSE DOCUMENTS.
63-04031 WAS ORIGINALLY FILED IN ERROR.

15. Basis of Claim: BENEFICIAL USE

16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): Date:

Date:

A78-04031A Page 2 Date: 06/23/98



State of Idaho )

) ss.
County of )
Subscribed and sworn (or affirmed) before me this day
of 19
Notary Public
Seal

Residing at

My Commission Expires

A78-04031A Page 3 Date: 06/23/98
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A78-04031
Date Received: 6/ 6/1988
Receipt No: c000883
Received By:

AMENDED NOTICE OF CLAIM TO A WATER RIGHT AMENDED
ACQUIRED UNDER STATE LAW
1. Name: RAPID RIVER HOMEOWNERS ASSOCIATION
Address:
RIGGINS ID 83549
2. Date of Priority: APR 21, 1894
3. Source: RAPID RIVER Trib. to: LITTLE SALMON RIVER

4, Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
23N Ol1lE 6 NE NE IDAHO

5. Description of diverting works:
CONCRETE HEADGATE

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03/01 10/15 0.200
7.3Total Quantity Appropriated is:
0.200 C.F.S. (and/or) A.F.A.
8.§Total consumptive use is 30.0 Acre Feet Per Annun.

4
9. ‘Non-irrigation uses:
! NONE

10.‘P1ace of Use:

Township Range Section 1/4 of 1/4 Lot Use Ac%;s
23N O1E 5 NW NW IRR 4 ﬂ;
RORy
M
ocr £
€Ty 5 95 0

A78-04031 Page 1 Date: 06/05/92



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
Section Acres 4.0
24N O1lE 32 SW SW IRR 6.0
Section Acres 6.0
Total Acres 10.0

11. Place of use in counties: IDAHO
12. Do you own the property listed above as place of use? NO

13. Other Water Rights Used:
NONE

14. Remarks:

CLAIMANT IS AN ASSOCIATION ELECTED BY HOMEOWNERS OF THE

SUBDIVISION

THIS CLAIM ORIGINATED FROM CLAIM 78-4031, ANOTHER CLAIM WAS FILED

FOR THE REST OF THE SUBDIVISION WHICH ALSO ORIGINATED FROM

CLAIM 78-4031

6/5/1992: AMENDED CLAIM TO SHOW ACTUAL P/D AND PRIORITY AS
ESTABLISHED ON ATTACHED COURT HOUSE DOCUMENTS.
63-04031 WAS ORIGINALLY FILED IN ERROR.

15. Basis of Claim: STATUTORY CLAIM

16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River

Basin Adjudication." (b.) 1I/We do do not wish to receive and pay
a s?all annual fee for monthly copies of the docket sheet.

Numﬁer of attachments:
i

AN g el 18

A78-04031 Page 2 Date: 06/05/92



For Organizations:

I do solemnly swear or affirm that I am /f-yﬂz. }Qigp/vy of
Title

/’Ray;o/ }ﬁ"t/el/ A/amtvh/hcri Assoc. , that I have signed the foregoing

J Organization

document in the space below as Arsf  Pihee fov of

Title
/_’ﬁgﬁio{ River Mome ownevs fssoc.  and that the statements contained in the
e

Organization

foregoing document are true and correct. 7@ AL &kﬂﬁz;;;////
Sigﬁatu

re of Authgfized Agent

Pipiodf Rivee Homeow nwere  rsoc,
"Title and Organization

L/s/24
7

Date
State of Idaho )

) Ss.
County of (da_ )

Subscribed and sworn (or affirmed) before me this & day

of Qu”'”” 19 AA TN Bai s

Notary Public

Seal .
Residing at 'Ezgﬂggf Dol b

My Commission Expires /A-%-94

A78-04031 Page 3 Date: 06/05/92
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Department
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE r&TATg Mﬁerﬁ?ﬂ?@?ﬁ

IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

5.

10.

Ident. Number: A78-04031
Date Received: 5/18,/1988

Receipt No: (o> &5

AMENDED NOTICE OF CLAIM TO A WATER RIGHT AMENDED
ACQUIRED UNDER STATE LAW
Name: RAPID RIVER HOMEOWNERS ASSOCIATION
Address:
RIGGINS, ID 83549
Date of Priority: DEC 01, 1922
Source: RAPID RIVER Trib. to: LITTLE SALMON RIVER
Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County
23N 0l1E 5 NW NwW IDAHO
Description of diverting works:
CONCRETE HEADGATE
Water is used for the following purposes:
Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03,01 10,15 0.200
Total Quantity Appropriated is:
0.200 C.F.S. (and/or) A.F.A.
Total consumptive use is 30.0 Acre Feet Per Annum.
Non-irrigation uses:
NONE
Place of Use:
Township Range Section 1/4 of 1/4 Lot Use Acres
23N 0lE 5 NW NW IRR 4.0
Section Acres 4.0
24N 0lE 32 SW SwW IRP 6.0 M/CFI’O
Section Acres 6.0 ﬁqlﬂ%EZ)



10.

11,
12,
13.

14.

15,

A73-04031 Page d Dat. 05/24,/88

Place of Use: Continued
Total Acres 10.0

Place of use in counties: IDAHO

Do you own the property listed above as place of use? NO

Other Water Rights Used:
NONE

Remarks:
CLAIMANT IS AN ASSOCIATION ELECTED BY HOMEOWNERS OF THE
SUBDIVISION
THIS CLAIM ORIGINATED FROM CLAIM 78-4031, ANOTHER CLAIM WAS FILED
FOR THE REST OF THE SUBDIVISION WHICH ALSO ORIGINATED FROM
CLAIM 78-4031

Basis of Claim: STATUTORY CLAIM

Water Right Number:

A78-04031 Page 2 Date: 05/24/88



16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not /~~ wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments: /

For Organizations:

I do solemnly swear or afflrm that T am | ”éLJ¢@¢£q4kJ of
. 2 = Title
.Ammv Alisas o oo fluers L&AL, that I have signed the foregoing

g Organlzatlon
‘document in the space below as (:;;La4g&hLZ// of
=5 _ Title
C;%j ;J e ﬂvﬂ/rafuﬁﬂizd Jaﬁt and that the iEiEgments contained in the

Ofganization
foregoing document are true and correct. /,44y\ [§g
Signature of ‘Authorized Agent

[ Rad P Db Droriang s

Title and Organization

5-94 45
Date
State of Idaho )
) SS.
County of )

Subscribed and sworn (or affirmed) before me this (9739 day

of “W\owjf 19 ¥4 ,_,/:/éz’z M

Notary Public

Seal - Q
Residing at .,_/.:2/?’,4‘,1,, ./
7J —
My Commission Expires S - 95"%/
A78-04031 Page 3 Date: 05/241&?
i



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

CIVIL CASE NUMBER: 39576

Ident. Number: A78-04031
Date Received: 5,/18,/1988
Receipt No:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name:
Address:

RAPID RIVER HOMEOWNERS ASSOCIATION
RIGGINS, ID 83549
2. Date of Priority: DEC 01, 1922

3. Source: RAPID RIVER Trib. to: LITTLE SALMON RIVER

4., Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
23N 01lE 5 Nw NW IDAHO
5. Description of diverting works:
CONCRETE HEADGATE
6. Water is used for the following purposes:
Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03,01 12,01 0.200
7. Total Quantity Appropriated is:
0.200 C.F.S8. (and/or) A.F.A.
8. Total consumptive use is 30.0 Acre Feet Per Annum.
9. Non-irrigation uses:
NONE
10. Place of Use:
Township Range Section 1/4 of 1/4 Lot Use Acres
23N 0lE 5 NW NwW IRR 4.0
Section Acres 4.0
24N 0lE 32 SwW Sw IRR 6.0
Section Acres 6.0

ﬁﬂkjfﬁijLniEI)
0T u5 199



A78-04031 Page 1 Date: 05,/18,/88

10. Place of Use: Continued
Total Acres 10.0

11. Place of use in counties: IDAHO
12. Do you own the property listed above as place of use? NO

13. Other Water Rights Used:
NONE

14. Remarks:
CLAIMANT IS AN ASSOCIATION ELECTED BY HOMEOWNERS OF THE
SUBDIVISION
THIS CLAIM ORIGINATED FROM CLAIM 78-4031, ANOTHER CLAIM WAS FILED
FOR THE REST OF THE SUBDIVISION WHICH ALSO ORIGINATED FROM
CLAIM 78-4031

15. Basis of Claim: STATUTORY CLAIM
Water Right Number:

A78-04031 Page 2 Date: 05/18/88
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16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not /~ wish to receive and pay -
a small annual fee for monthly copies of the docket sheet.

Number of attachments: /

For Organizations:

I do solemnly swear or affirm that I am [ ..., Lo 0 of
i . 5/ Title
(:;izu{f éé”gqx zg}ﬂjﬂuﬂcézé:&a&wﬂ , that I have signed the foregoing
J Organization — .
document in the space below as {};i,ﬂ,424£f' of

) - . iy a ﬁd‘b’ Title
j/ifkif_;q;upb_ IO LA ONA \_and that the statements contained in the

~Organization fffji
//i",-z

foregoing document are true and correct. 2_
Authorized Agent

Organization

53 g8

Date

State of Idaho

)
) SS.
County of \_ilé&,AZ9 )

Subscribed and sworn (or affirmed) before me this 73 day

of J7)ay 19 f5 LT T /Q/ﬂ %

Notary Public

seal 2 O b
Residing at é%;quz{:d ==
7 -
My Commission Expires & -/ ]~ 7?41
Vi
A78-04031 Page 3 Date: 05,/18/88

M CROFILIp
0CT U5 195,



| ) v\!“\\“A\uQM\T. «M\«GMx\
T, f s o i o yriir 7 b/
: 7TVILTIN0 o) eV e joreo W] F Amyorv
7 R A ﬁxt\xiﬁ YA
- : ; . "§Q R S~
7 ~Vv§Nd§hw§)§ M§\\€\§\NT¢ 7 \\d L
740 V7 T, wv\x&s\\ d&?c\ JW«\SSQ ey \V\m. N\q.@o: ,G\k.\“ J\\\.m
..Nqi‘ﬂ.‘&\?w@r. -X\\:\\\e n§e§§ﬁ P Vaec) <V % NQNA\\\N.
T TPLYRI o g7y P, 0L epprbp 40 X7 20U A FVT, )]
ey o 1yl ety gty el m\ia o/
rT)p wr e eV yerinyy up Ly -- u&.nm\x.Q\
2 R Ry X S S 7 Y
. - ..E \m X&S\Q\ f oo .3\\\\ ..u\\ﬁ\\.@ Nm'\\rﬁ Veu\\ct«\k\mwu«
Y Ly b ey g ey fesnessn
== g waaaf _qumyer \\\:-&i\s\u T E el Ty Y ()
U o S e UV .ééssu\wﬁnwx Jr ooy )
g - Sy e ey --“&\.ﬁ\\\.\&% \M\ \:N,
sy Jrars i s o] “gn Lt e
oy sl éd\?@\ consmef Tarpny Dusnnis sof fg -9
,\LXN% .T\\.\e\‘ \G‘\ \w\g\\.\\“\?\&.\aw\u&\\ -9
e ey
w2 Yl BUTAEImER NPt \\\A\\?Q\\c YA Lata’ A *%L
PPIYTLIL Y L QAT Y WL [T e T forreca)
77y sl i yrfons; s worriine frimrof hcommaer
R/ PG AT ey 2 fy Tl o0 s fy ot g

.%Eiixd\#&&ﬁﬁsww %§§§6%§§o&1.ﬂs@v 7
"trRAnerrg 7Y 70 ( oy \..\quw\ F iy (D) — V4 \»\\..Q\m \S\:\cfc\ \N\
e R s e & TR L
.2&%\%\%\\« PR 2 lf) ()O) |\ ‘. pro P (D)
T/ wﬁskw.‘\%\w\.&sd ) ..«Qétxtﬁw\ 3\\ o e
V\.\‘m\ \ﬂ.ﬁg\.sﬁs*\&@\ 0 S\E\ui\Q .Nm\. 7

o Gy gy oy Y
Y ALY TR \.3&\%%% AU WL EQ&\\Q oy
Y AN Y = e/

‘L8 -9/ ‘orf, )

leeT YT Y, .w%wd&\\%

AT TR T ARy o

yowiia ) aopieron iy

\ LS L0/

21



# WIS,V

_d e
___ Vmay o)
_

| |

ey e i o pre

By Ak Wy o

AT

vy VJ«\GJ\-\ 4&\
il |
,.” |

[
[
i

Y .Nw.\mﬁkvé 0y PV UV

- ? 17y aod) 2OV vrmand ) T »
G\.Sa%\n-véswwp.\q yeyud \\gs\wﬁ OO, 0 wm.wts A wbkvvo yv \Aﬂ ;

yovgon o romrw by oy 1Y 1
o) .

! V.VN@\, 1\“& No (S,\e.hS\S\ WRN\ v

“ N«gx\ﬁﬁdv& y Y N..ﬁ\\wé v\x.cl_\im g g d.x,\\.a e\\.\\\v:\-_e Sf.vu\_\\s\\\\ \q\aﬂ\

o ida A
, Y vt B vy B o
AHM.‘““V@ YS,G »ﬁ(f. \Ncsn\ c.m“v\ .S.s.\mu\ \Ql\vv\\W\_ ? é\wgﬁwau;\d% []
s%&‘ e :

o ey 0 gy v
v vy oy @:\:\\ oy ypond e k i\i&a & Jopp T ey
S:\«bv\ .4\:5@5?6 .353&% ‘W \5\0

T S - ﬁs%\s 9
Y - N&\H_SSS% Wy
. K
hyg 1T ﬁs.?iééxs;% &
wrrd ™ \@o mN. \\«k — g s\W\. 3\.\}3%

1 %4418 oW e R e R yala! yed) €0 P PR

X.\v@.ﬁx»\\%% . oY .‘XS\%MYQ\
; \(_u\u\ gy 7 (wmh\\aé»&wq Nd&«lﬂm\%

J3 B oY I I iy o o g e

y v x W

/ L% y 7 § 9
P xmwgﬂé\wi oy T s @0 e v

\:.w 2y D DY Y YT L Syl @R W) 4D 3\?\&*\@ 11/
s S . \WS \é% T «5\ oYy .\V\.\ Aadd A Mg L
v S\“ WNS\\\ \w)ae.uk\%s\wiﬁ ity N‘W@ SS\‘M $.”ﬁ%N\
o sy yo) P—prsys 8 Py 0
Fot i f s VA ,

P %NRR:&.\F ﬁ\\.\we WN\%;@ v\p&\u e ﬁﬁsWX\?q .:ea@w.

gy g A M 7P T
DL s o e e g

V\-QQNQA% .;§§ } b ald) - . r wo V \sé \~n 3 § \8 &
b 34/ ) )N, ) 2R A gy e P :

. : JB\W\X‘S‘Q S
;@ «\%J\q {AX{NM&dv 9 wwus.i 23

L b A s IRTAN e’ S
.éé
Risie)
R S R I A L 8 a4

. S g e prpe fo o) wﬂuﬁw\,

My
/ / i
o Y, ¥ Yy A9 VAN&; 7Y ﬂ\_w ME\N“\,_EW%@
WA "y Wiy~ W M 7 f \
Sy Ry e Bl o] w0 TP Iy

RE | : J; / P\ ] St kawv prés - -
X :f?.%iw%\ 'Y S.W\}Q,R“Ww ..kéﬁg\*é v.\é:\e& TN

\ief‘:o ry [RaR¥ 2223 V.\us\ws (,5‘\. Yy ywpvwny
o 0
v Yo & e
mgp v o P

gy P ety Y L ]

k{.‘\\ Y2 v\‘sﬁ% _I.wxéﬁQ

- wp
g b T RO Aﬁi Py
g o 0l

2C ¥
Y s



o 3 % Pt
L N s~ au\@\\,wiia\wwi%ﬁrwg o
Al o

P e T

h_ w\\.\%. | (7 .*._. “\M‘Nﬁgxxhﬂ e

| | et oor o —g wpr o bt

Al ek _%\\“\6_4%.&,. s e

W | ottt p . o it s
B Ns.u\q.\m_ folooyo 2e g\!\r&é\\\?\\ e 1ty
o i e ol

i BN i S 2

| Spriep e oy 4 : . .&...JN;\». :

W \a\ﬂ\.‘t‘\ >

_. v \ié_TimN\_K .YN\\\N\Je&xLa STE 2T oy P ol

21 Yk FT G FEP AR

. {l NI\\W B o

g J e N\\J,vii o7,

Y P TZZ

QQ\% &\.. : \V\ vk ;. | .u... GRRy . >f_..;, .




. g p A S e g} mralers
——— i o p— - . : . g -
o6ty Bz e I ) yoepe (/7 1w piossysoy papg
BT .|.....~.\...uﬂ.;...u.ﬂ.3}. S - . i
IR GLE T b e ooy 2|
an . ,o Tow o .
Wnarag SR ST A v et e Ay :
- ) g L
=7 wANalE e LNHTISI NS m:?n Al ;
/ ’ 4 wrigiial f i
- s\\..n.\ P ... R ‘\“\.- g‘h&hﬂ&_aé i . .
WO 31 3wy e ) sy 3 amspmrselapaey M) por porny ¢ - .m. puw B B “
Daapusany sy Pueveeasy R il BLL YL TRy LT h..\..u\\V\“ \(.\ Jo f - =
Anp - - Ty 1 urFusyenyy” 40 A5 ayy gy ‘puuy’fur sopun .B.:O . - . “ A
R . "PITYS 010na13y 9q ’ ; . *
e IR
1Ay puney 11320913 3012 gor pos T3] !z: NIViee pmmese 3y oy $42115°1 axayy poxnmy 2y vy ‘upswy H .- .
A Eme paag oy Jn :Z\:n.ri ; IR Vo St ..d\.\q c.£ ' d0gxanm. .;.Quﬁ.ugh Nr i’ m
: JE - Vet
. ®IMNI 13101, u.: \a 20y 100 gy vy \.:.5:!50 -.\\cnau 40 -.5..5.. 40p w0431y ...2:»3.3&: [ v«.nﬂh g : & o
Aopasap Qusiy o1 M 130 22%92 81 22341 parye up S papracsed sy o 13ues§ (qasay sanrward oy 238013101, 30 30235050 o3 tn:a.- 9 | ~ - __
LS 1Y pyneys ..:e:.:.:: 20 F1y dvenuas Pun 1002153 03 “spyp 4 ‘1194 1 j0 10)34dosd A1 g0 4B sy3 oy 1330y ne 33 puv .-..-:o.u 1 - s ~ s
17 suotcion nupe gy Bl CRa01s0a pusey My gy Padpay. wouyan pue pinuSesas 29 Svwr en .3-?.\: 491 yane q1m ﬂasqbuetoo ul pasn | .. Fa ﬁ
SAORLIICIS pise: sy, WP 0Y S 1480 ‘suodrd - sapyo g0 .5:;:-..::::5: RILAIE ) ) .M:::E .3.\ 0N 2930 \.u:.;q: Vat. PI8A fuw | .. . '
(i} 3..,..3:-. Ja3aas0y ‘sufiese ren s oy ., o3 pur . 4\.\\L .v \VJ\\\\ ..)\ ...... R “ N o
_ PIUS 1) 0100 Ynasayy sastrusrandide sy y3ra ‘PURT 10 1502y 3.3 !: ngm Gh QZ! Q;i O.n _ . . A i
1I2%p 1000 PO g0 30103 243 \.\ .o n\.\\\. L. k) N\ H N
s a1 o1n gayg PN 34y Kq pasuwa® .E@usus ..: Eoﬁ.«!c& ‘A MONY- EQZ !
4043030 d08a0an 2y Ay FIPQ PRUY 1231139 343 03 pansngas ‘puver prow sy \o Konsng 3 jo 17 191390 2 63 Huspsossw " o ‘
. N ‘ . TS Y] '
. | e
. : ! .
f v
11 , R
t - .
1 .
. ! ;
] 3 g .
) .
f
i
H
| A . B
| : :
i . ? .\. sl .J\m\.ﬁ\\\g\\\\\\ f
i ; . S e 7 .
o ,s\..\ \.\ \‘:.\»\.\ \{. i a.a.c,_ \,s\.&&\. TN ; “W W\ V\V. »u\ﬂv\\ﬁ( om\, -
/ 7, . I
\.N.. * \.N\\..nw”w.i Bai *i \v.t!l\ 7729 .T.\.N. .&.\b}»v u.cv \ A= &r\ ~\\\ \V\(n
. s B P vy oo \. ) Jere .2 f2s \\ . i
A R PR ..\..Q.J PN \, sey \n .\lsN“\.\Nuu\\)h.s \\\ .Nt\ AR
— P S 33 sy s - Y e = =/ . - Sy Y . Ce
\\v..\.\\.\? \.U..,... \\\“ AN‘\.;\C .\\\w\&@“\.sv\ vw..h \«?l».\\ lq\».\\ i A
- : MY ey .... n oy A ::to\eou u .%3!.:&:-:3 Anp 3.:. 3333-6 uqeey | £
: E . 4 el UL e inags e uirors 843 ‘osnsegy -
' 1erusespldnn g3 any \..z.s :..::_::Q NNy Ny uo z#:.f. Moy 6y \.:3-.55: P—:v«w N, .N .“ .N.s: .\.x 4308 paaosdde 3!?00. ’ st
J7 1Y 391 03 sunncind 107 ninalde ¥ Aquaym . R X \.\B 3.0 i i- L RN ) d
perecy ayy o ....:!..3.4 LN LRI DLY] Y1143 of -33.... patg 3 jo aM10) oy 17231090) M m b&sno&.uﬁ Euao sey LR A dwakhh?——
; : ; ; 3 : e “uotyey, ;
ONTEITNOTINON TTVHS SINASTYS ASTNL Kot o 17v oy w : _C 57/ uonvaddy : s
y . . 4 \v“ 7 .ez 2103Y13.052 Peaeanopy . : kil
“BOLSWY B SIS n&.:: m: Linig e !

LS ] WA FIRERTT




S
: ; ziif"m‘;,,
w

RAFID RIWEIR
SUBDIVISION '#LZ

4, ¥
oy

o

i
Wy '3

4
Oooo
THE 7 O;
OF BEgEAL PO . z TNy & . I
{ { 2 p 0 N T
NNING Nr S / : 1 )
Section Corner -Foung - County _ - E‘l"!_ o fix _: ________ <~y gaTITTVHE” - ;7" _‘- km
Brass Cop "°U' . 5 _ 359 e 57 i?‘l?"xrng SE
S o e

’

D%

&r
g
=1y’
51T
s
'
]
= =
} A ]
Jwn 33 e Wttt NTan =TT e L.U)
——C40—
18 Eosemeniyy
1
‘-
5
§°Oo:, / ¥
U g %
—d ____5,‘,"'—
T2 6‘ W 44°3% Lhy
21 N
;:_ S lf[un.-ad—)\\\\
ITH }
oo 1/4 Cdrner
& Foyfid Stone
} 1 3 "
Y 0 S$51°29'58"€
o- o e —— '
5% S5, s SO T 2 56.22
:‘: 73 0'50.2,.'
4 g
”—1 eo,
=
6.
: s & \
I Frowan L




£y

TR L L .
& — 3

%ee UNITED STATES
* DEPARTMENT OF THE INTERIOR
x ~ GEOLOGICAL SURVEY

6\
>
1e°22' 30° 550000m £ .
45°22' 30" mgEe A= = \ = 7 T_‘ = r
: S . 32 P IR 2+ 33

Q1 |- == g

R

T .
] | & P

S A
[yl D g € N 5
7 Frawarni? ] o i "'-" ||. LA
— e - Lavel i g‘ bl
22337, Q| &
! = i
i o

[t

207







idaho County Distrio ¢oamg
%~ JILED
é}-% 47 /OCLOCK#/ A

JUL 11996
ROSE E. GEHRING
Di.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHARLES M. VOGELSONG and
GEORGIANNA VOGELSONG, husband
and wife,

Case #CV29677

Plaintiffs,
vs. FINDINGS OF FACT AND
CONCLUSIONS OF LAW
RAPID RIVER HOMEOWNER'’S
ASSOCIATION, INC., RAPID RIVER
HOMEOWNERS ASSOCIATION WATER &
SEWER DISTRICT and JOHN DOES 1-XV,
their respective officers and
agents,

N St S’ st Na’ Nt N N Nt Nt ot i St ot i

Defendants.

This is an action for damages based on tort and for

injunctive relief.
FINDING OF FACT AND CONCLUSIONS OF LAW

1. At sometime in the 1920’s diversion works were
constructed on the northerly bank of the Rapid River abutting Idaho
County property presently owned by Plaintiffs Charles M. and
Georgianna Vogelsong and acquired by them in 1991. They
constructed a home upstream of the works in 1991-92. The water
diverted transverses the Vogelsong property by way of an open ditch

running generally downstream and parallel to the river.

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 1



2. At some time prior to 1991, the ownership of the
water rights to which the works are appurtenant was acquired by
Rapid River Homeowners Association, 1Inc., subsequent to the
formation of the Rapid River Homeowners Association Water and Sewer
District in 1993 the rights were transferred to the District by the
Homeowners Association.

3. Since at least 1943, the operation of the Diversion
works has typically involved the utilization of a wing wall
structure extending upstream from the diversion works and angling
slightly into the natural channel of the Rapid River so as to
facilitate diversion of water during the low water periods,
typically, August and September.

4. The wing wall is rebuilt from time to time to
preserve and maintain the flow. No equipment other than hand tools
has been employed for this purpose; the river dynamics,
particularly in high flow years, partially dismantles the wing wall
and partially fills in the diversion channel between the wall and
the northerly bank of the river.

5. The diversions works itself has been reconstructed
periodically, including 1966, and most recently, in 1974, when it
was washed out by extreme high water; at that time the present
concrete structure was constructed.

6. The introduction of any artificial structures within
the dynamics of the river system inevitably produces further change
which in turn produces sone impact on the banks and properties

abutting the water course.

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 2



7. The operators of the diversion works are under a
duty to operate such works in a non-negligent manner exercising
ordinary care.

8. Factors relevant to a determination of whether or
not the conduct of the operators is or is not negligent include,
but are not necessarily limited to, the purpose of the diversion,
the design of the structure, and the manner of operation of the
overall system (being the concrete gate structure, the wing wall
and the transport ditch) relative to such purpose. Also relevant
is the impact on the servient owner, in this case, Mr. and Mrs.
Vogelsong.

9. The court finds the manner and extent of the
operation of the system is reasonable under the facts and
circumstances presented, particularly, the annual reconstruction of
the wing wall and reclamation of the diversion channel adjoining
it, so long as they are not materially altered or enlarged.

10. So long as the operation falls within the scope of
conduct as outlined above some erosion of the abutting banks is
inevitable and is reasonable and non-negligent.

11. No significant or material change in the design or
operation of the existing diversion system may be made without an
adequate engineering study.

Dated this .20 day of June, 1896.

EORGE REINHARDT
District Judge

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 3



October 4, 2000

Idaho Department of Water Resources
2735 Airport Way
Boise, Idaho 83705-5082

Re: No. A78-04031 and A78-04031A Priority Dates of
04/21/1894

Enclosures:

1. State of Idaho Department of Water
Administration CLAIM TO A WATER RIGHT,
states that the upper and lower ditch priority
dates are December 1922. Dated November 17,
1971.

2, A letter from State of Idaho DEPARTMENT OF
WATER RESOURCES, to Mr. Harold G. (Nick)
Smith dated April 4, 1984. Which states that
the earliest priority date for claim 78-4031 is
December 1922,

The above letters contradict the date of two water rights
listed above.

Which is the correct date 12/01/ 1922 or 4/21/1894? This
could affect the priority date on my property.

Sincerely,
Verl Dolsby
HC 69 Box 42

Riggins, ID. 83549



%cﬁ.ﬂ’/ 75”, Yo 3/
State of ldaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS - ' Mailing address:

Govemor Statehouse
. Boise, Idaho 83720
A. KENNETH DUNN (208) 334-4440
Direcror

April 4, 1984

Mr. Harold G, (Nick) Smith
Coolwater Trout Farm
Star Route

Riggins, ID 83549

Dear Mr. Smith:

I have searched our records for filings appurtenant to the following lands
described in your letter of March 28, 1984:

T. 23 N., R. 1 E.
Sec. 5: Lot 4 (NW!NWy)

T. 24 N., R. 1 E.
Sec. 32: NE%SW, S4SwWy

In reply to your inquiry with regard to a water right filed with the earliest
‘priority date appurtenant to the above lands, our records show Claim 78-4031
filed by Margaret Roakey claimed a priority date of December 1922 for a total
of 4 cfs from Rapid River for stockwater and irrigation.

Other rights identifying the place of use within the above described lands

or a portion of the lands are Claim 78-4187, Permits 78-7159 and 78-7189

with diversions from Rapid River. Our records also show a licensed right, 78-7034,
for use of groundwater. ‘ VRN -

v

S y 7
For your review, enclosed are copies of the water rights mentioned along with

a billing for providing the copies. If you do not wish to keep the copies,
please return them and no charge will be made.

.If you have any questions or need further assistance, please do not hesitate
to contact us. ’

Sincerely,

ROBERTA GARRETT
Records Supervisor

Enclosures
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COOLWATER TROUT FARM

Star Route, Riggins, Idaho 83549 e Telephone 208-628-3706

/
“ g{;faé// March 28, 198}
l // fo = r—'\E -jii'
d W Lo el
L }L ‘_"_)’....J - lfq
DEFT OF WATER RESOURCES 4 APR 2 1984

Stalehouse
Boise, Idaho 83720

Gentlemen: Depariment of Waler Resourt
Will you please check your records and advise me as to the earliest
water right either by recording or being put to beneficial use

granted the land legal description being: In Idaho County,

state ol Idalo, to-wit: Lot number l; Section 5; Township 23

North; Range 1 East of Bi; and the Northeast 1/L of the Southwest

1/4 and the South 1/2 of the Southwest 1/l of Section 32; Township 2l

North; Range 1 East of BM containing 160 acre s more or less."

This. in{ormation is vitally needed to stave off a possible
conflict.
-S%ncerely, .

1 Enc. HAROID/((/I\é‘gI?)&/I(H/'/////

Director



his heirs and assigns forever, all of the followin: described reul estat
in Idaho County, State of Idaho, to-wit:

Lot number 4; Section 5; Township 2 North; Rarge 1 Loct of BM; and
2 of the Southwest % und the South % of the Southwest %+ of Section 32; 1
Range 1 East of EN conteining in all 160 acres more or lecs,

TCCGLTRER with all and singular, the hereditaments end appurtenances
ing or in any wise appertecining and the reversion and reversions, remain
rents, issues,and profits thereof, and =zll estate, richt, title, and int
said property of the said parties of the firct part.

TC HAVE AL TC IICLDL, all and sinrulcr, the above mentioned and desc
together with the eppurtenances, unto the purty of the seccnd wart and t
assins forever. snd the caid parties of the rirst part covenants that
2nd lawful right to sell and convey Llhe séid lanc¢ sna that they are poss
title thereto snd that they und their heirs and sssigns will forever VAR
the same against ell persous lawfully cluiming the sume.

IN WITNESS WHERFCK, The said parties of tlhe tirst part heve hereunt
snd seals the dey and year first above written.

Cirned, sealed and delivered Robert J. Gill
in the presence of: --
JTole Gill
(Int. Rev.;7.70)
STATE O WASTIUGTON ;

CCNTY (F CPCEANE ) _

On this ldth day «f July, in the vear 194C, befo:
Moore, a Notary Pullic in anc for said County und wtate, persoanally appe
Gilllanc Iel: Cill, known Lo me to bLe Lhe persens whose nunes -- subscril

1

instrument, and acknowledred to me thal they executed the same.

IM WITREZD WILR CF, I have hereunto set my huend and efrtixed my offi
doy end year in ihis certificate first alove written.

LR MR L A R R I R I R TR R R N NI T L R N R T TR I T TR IR TR 1"n

Wi J. L'oore, Notary P

"wm. J. Moore, liotary lublic " at Spokune, Weol.
" Ztate cf Vashinaton "
"

commivcicn expires Kurch 26,1947
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rs and assigns forever, ull of the following described resl estate, situated
.0 County, State-of Idaho, to-wit:
)t number 4; Secction 5; Township T North; Range 1 Lact of ENMj; and the Horthéast
e Southwest %+ srd the South 3 of the Southwest % of Secticn 32; Township 24 Nérth;
. Fast of El containing in w1l 16C acres more or lecs,
CLTHER with a2ll end singuler, the hereditaments and appurtenances thereunto belong
in any wise appertscining and the reversion and reversions, remainder and remainder
issues,and profits thercof, and =1l estate, right, title, end intercst in and to
operty of the said parties of the firet pert.
. HAVE ALL TC HLICLDL, oll und sinmulcr, the altove mentioned and described premises,
;v with the zppurtenances, urto the purty of the seccnd vart and to his heirs and
; forever. 4And the caid parties of the Tirst part covenants that they have good
.ful right to sell and convey the ssid lanc usna that they are possessed of fee dmpl
hereto and that they and their heirs end ccsigns will forever VARIWANT and DEFERD
n1e against ell persons lawfully cluiming the samne.
I WIITNESS WHERECY, The said parties of tlhie first part have hereunto set their hands
3ls the dey and year {irst above written.
, sealed aznd delivered Rovert J. Gill (Seal)
presence of: --
Iole Gill (Seal)
(Int. Rev.37.70)
W WASTINGTON
58,
(F UPCEANT ) )
On this lath day «f Jduly, in the year 194C, before me Wm. J.
a Notury Public in enc for said County and otate, versonally appeared Robert J.
G Tole Mill, known to me Lo be the persons whose nuses -- subscribed Lo the within
ment, and ackrnowledsed to me thatl they execuled the sane. |
bNOVWITNECD WHER' CF, I luve hereunto set my hend and eivixed my officiul seul, the
d year in this certificate {irst aslove written.

MR IRIEIRIR IR RN R AN LR AR AR AN IR IR RN IR I NI

Wi, J. L'oore, Notary Public, residing
J. Lioore, lotary Public " at Spokene, Weoh.

Stute cf VWashinston "

ivcicn expires Luorch 26,19470
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January 13, 1972

Re: Claim to a Water Right No. 78-4031

argaret Roakey
0%/ 244
Riggins, Idaho 83549

Ms. Roakey:

Department of Water Administration has completed the processing of your claim to
ter right, and no further action is authorized under Sections 42-225a and 42-225b,
Iddlio Code. Your claim will be retained in our files and will be available at any
time for use by you or the court.

ou are aware, the filing of your claim does not, in itself, guarantee you a water
ight; it only records and preserves the information and the evidence which you in-
ded in your claim.

f, at a later date, you find that you have additional information or supporting evi-
dence that you would like to have included in your claim file, you may have that
information or evidence added at any time. Please refer to your claim number when
covyesponding with this office. '

»ﬁ are enclosing, for your records, a copy of your claim. If you have any questions,
or if we can be of further assistance, please feel free to call upon us,

Very truly yours,

Donald W. McEldowney
Appropriation Supervisor

DWM:bb
Enclosure: Copy of claim



STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION

Statehouse — Annex 2
Boise, Idaho 83707 R. Keith Higginson
(208) 384-2215 Director

Water Rights Administration
Water Resource Investigations
December 9, 1971 Dan‘lv aar:; l:;:;rsﬁ ;agfetv
Flood Plain Management
Irrigation and
Flood Control Districts

Re: £laim No.(78-4031 * Margaret Roakey
" " 82-4005 -- Floyd J. Patrin

" " 84~4007 - Flora May Gentry

Idaho County Free Press
Box 267
Grangeville, Idaho 83500

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your newspaver. le have inserted the publi-
cation dates allowing ample time for you to submit us a galley proof for review
before publication.

After sending us a galley proof, proceed with the publication on the dates we have
inserted assuming the notice is correct. If we have any corrections, we will notify
you before the first publication date. If you cannot publish the notice on the pro-
posed dates, please contact usg immediately.

An affidavit of publication must be submitted to the Department along with tke pub-

lication bill. 1In order to receive payment, the following certification must appear
on the bill:

"I hereby certify that the foregoing account is just and correct, that
the amount claimed is legally due, after allowing all just credits,
and that no part of the same has been paid.”

(signature of claimant)

Very truly yours,

Fred Eisenbarth
Appropriation Examiner

| N3
FF:er g’ﬂ leﬁy /-12 7'78 40151

Enc: Legal Notices
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NOTICE OF CLAIM TO
A WATER RIGHT
No, 78-4031

Notice is hereby given that
Margaret Roakey, Box 244, Rig-
gins, Idaho has filed a claim to
a water right established by
diversion and application to
beneficial use of 4.0 cubic feet

per second of water from wmwa.

River, tributary to Little Sa
on River with point of diver-
sion in the NW14,SW4, Sec. 5,
T. 23N, R. 1E, B.M,, Idaho Coun-
ty.
The water is claimed to be
used from April 1 to Oct. 15 for
stockwatering purposes and the
irrigation of 50 acres with a
priority of December, 1922; the
.place of use is within Lot 4,
Sec. 5, T. 23N, R. 1E, B.M;
NEV,SW1;, S1,SW1;, Sec. 32,
T. 24N, R. 1E, B.M.

Any exception to this claim
of water right may be filed
with the Idaho Department of
Water Administration, State-
house, Boise, Idaho,

R. KEITH HIGGINSON
Director

Published in the Idaho Coun-
ty Free Press, Grangeville, Ida-
ho on Déc. 22 and Dec. 29,
1971, D22-29

7

78 4031
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NOTICE OF CLAIM TO A WATFR RIGHT
No. 78-4031

Notice is hereby given that Margaret Roakey,

Box 244, Riggins, Idaho

has filed a claim to a water right established by diversion and appli-
cation to beneficial use of 4.0 _cubic feet per second =morecheoett

of water from Rapid River, tributary to Little Salmon River

with point of diversion in the KW4SW¢, Sec. 5, T. 23N, R. 1E, B.M.,

Idaho County .

The water is claimed to be used from April 1 to Oct. 15 for stock-

watering purposes and the irrigation of 50 acres

with a priority of December, 1922

we

the place of use 1s within wem Lot 4, Sec. 5, T. 23N, R. 1E, B.M.;

_NF}gSW!g, S%SW4, Sec. 32, T. 24N, R. 1E, B.M.

Any exception to this claim of water right may be filed with the
Idaho DNepartment of Water Administration, Statehouse, Boise, Idaho.

R. KEITH HIGGINSOII

Dircctor

Published in the Idaho County Free Press, Grangeville, Idaho

on Dec. 22 and Dec. 29, 1971

D78 4(,‘:51



November 29, 1971

Margaret Roakey
Box 244
Rigginas, Idaho 83549

Dear Mr. Roakey:

Attached herswith is your receipt No.

ey s

your claim to water right

g 8 6 — 8 = . S ———— tean e e—— o ——— b~ -

for

which was received in this office.

Very truly yours,

M. RUSSELL BOSCH
Administrative Assistant

MRB:ejw

Bnclosure: Receipt

»? 8 Q;: .

3
A v ]

Ve

8509 in the amount of $_10.00
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RECEIVED JAHO COUNTY DISTRICT 20K

, FILED
AUG 0 3 1995 T LA2 oclock —2
T JUN2 6 1995
- . ROSE E. GEHRING
WILLIAM M. -KILLEN, ESQ. éCLERKOFDISTRICTCOURT
WILLIAM M. KILLEN, P.A. ( 10Y_HIGGINS .
Attorney at Law = Dapwr

200 Park Street

P. O. Box A.O.

McCall, Idaho 83638
Telephone: (208) 634-7118

Attorney for Plaintiffs

-

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE

129677

STATE OF IDAHO, IN AND FOR THE COUNTY OF IDXHO

CHARLES M. VOGELSONG and ) Case No. %
GEORGIANNA VOGELSONG, husband and )
wife, )
)
Plaintiffs, )
) COMPLAINT FOR
vs. ) DAMAGES AND
) INJUNCTIVE RELIEF
RAPID RIVER HOMEOWNER'’S )
ASSOCIATION, INC., RAPID RIVER ) Fee Schedule: A.l.
WATER & SEWER DISTRICT and )
JOHN DOES I-XV, their respective ) Fee: $65.00
. officers and agents, )
)
Defendants. )
)

COME NOW the Plaintiffs, and for their cause of action,

allege as follows:
I.
Situate in the Rapid River watershed in Idaho County,

Idaho, is a subdivision known as the Rapid River Subdivision

COMPLAINT FOR DAMAGES - Page 1



consisting of approximately 80 lots and certain common
amenities.
IT.

Among these are certain water works alleged to include
the right(s) to direct water from the Rapid River at a point
upstream of the subdivision and a right to convey such water
across certain lands lying between the point of diversion
and the subdivision lands.

IIT.

In the spring of 1993, pursuant to the provisions of
Idaho Code 42-3204, a water and sewer District, known as the
Rapid River Water & Sewer District was created by Court
Order. The boundaries of the District are coincident with
the boundaries of the subdivision.

Iv.

Subsequent to its formation, all right, title and
interest in the above referenced water right(s) and ditch
rights were transferred to the District.

V.

The diversionary works and ditch have been constructed,
reconstructed, and maintained and operated in a negligent
manner by the Association, the District and their agents
causing proximate and actual damages to the lands of
plaintiffs abutting the point of diversion, which damages
are-ongoing to this date and if unabated will cause

irreparable harm to such lands because of the continuing

COMPLAINT FOR DAMAGES -~ Page 2



erosion of plaintiffs’ lands for which there is no adequate
remedy at law.
VI.

Defendants have a duty to operate their works in a
non-negligent manner so as to cause no harm to plaintiffs as
both an adjoining owner and as a servient owner.

VII.

Plaintiffs seek damages in an amount in excess of
$10,000.00 to restore and stabilize the river bank, which
has been subjected to harm by defendants’ acts or omissions,
as well as a permanent injunction requiring plaintiffs to
conform their diversionary works and their maintenance and
operation thereof in such a manner as to preclude future
damage, including, but not limited to, erosion and
subsidence of the lands, as well as, impairing plaintiffs’
use and asthetic enjoyment of their rights of ownership.

WHEREFORE Plaintiffs pray for relief as follows:

1. Damage in an amount in excess of $10,000.00
against the named entities jointly and severally.

2. A permanent injunction against the named entities,
and their officers and agents, directing them to
conform their diversionary works, and their
maintenance and operations thereof, in such a

manner as to preclude future damage to plaintiffs’
lands.

3. Costs of suit, including reasonable attorney fees,
as provided by law.

4. For such other and further relief as is just in
the premises.

-3
]
S

DATED this A% day of <Zénﬁ&///

, 1995.

COIIPLAINT FOR DAMAGES - Page 3



WILLIAM M. KILLEN, P.A.

/ey

William M. Killen —
:Attorney for Plaintiffs Vogelsong

COMPLAINT FOR DAHMAGES - Page 4



{daho County Dm Tz

Eer M .
<t Locrock 77

JUL 1 1996
ROSE E. GEHRING
Dis

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHARLES M. VOGELSONG and
GEORGIANNA VOGELSONG, husband
and wife,

Case #CV29677

Plaintiffs,
vs. FINDINGS OF FACT AND

CONCLUSIONS OF LAW
RAPID RIVER HOMEOWNER'’S

ASSOCIATION, INC., RAPID RIVER
HOMEOWNERS ASSOCIATION WATER &
SEWER DISTRICT and JOHN DOES 1-XV,
their respective officers and
agents,

Defendants.

This is an action for damages based on tort and for

injunctive relief.
FINDING OF FACT AND CONCLUSIONS OF LAW

1. At sometime in the 1920’s diversion works were
constructed on the northerly bank of the Rapid River abutting Idaho
County property presently owned by Plaintiffs Charles M. and
Georgianna Vogelsong and acquired by them in 1991. They
constructed a home upstream of the works in 1991-92. The water
diverted transverses the Vogelsong property by way of an open ditch

running generally downstream and parallel to the river.

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 1



2. At some time prior to 1991, the ownership of the
water rights to which the works are appurtenant was acquired by
Rapid River Homeowners Association, Inc., subsequent to the
formation of the Rapid River Homeowners Association Water and Sewer
District in 1993 the rights were transferred to the District by the
Homeowners Association.

3. Since at least 1943, the operation of the Diversion
works has typically involved the utilization of a wing wall
structure extending upstream from the diversion works and angling
slightly into the natural channel of the Rapid River so as to
facilitate diversion of water during the low water periods,
typically, August and September.

4. The wing wall is rebuilt from time to time to
preserve and maintain the flow. No equipment other than hand tools
has been employed for this purpose; the river dynamics,
particularly in high flow years, partially dismantles the wing wall
and partially fills in the diversion channel between the wall and
the northerly bank of the river.

5. The diversions works itself has been reconstructed
periodically, including 1966, and most recently, in 1974, when it
was washed out by extreme high water; at that time the present
concrete structure was constructed.

6. The introduction of any artificial structures within
the dynamics of the river system inevitably produces further change
which in turn produces some impact on the banks and properties

abutting the water course.

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 2



7. The operators of the diversion works are under a
duty to operate such works in a non-negligent manner exercising
ordinary care.

8. Factors relevant to a determination of whether or
not the conduct of the operators is or is not negligent include,
but are not necessarily limited to, the purpose of the diversion,
the design of the structure, and the manner of operation of the
overall system (being the concrete gate structure, the wing wall
and the transport ditch) relative to such purpose. Also relevant
is the impact on the servient owner, in this case, Mr. and Mrs.
Vogelsong.

9. The court finds the manner and extent of the
operation of the system 1is reasonable under the facts and
circumstances presented, particularly, the annual reconstruction of
the wing wall and reclamation of the diversion channel adjoining
it, so long as they are not materially altered or enlarged.

10. So long as the operation falls within the scope of
conduct as outlined above some erosion of the abutting banks is
inevitable and is reasonable and non-negligent.

11. No significant or material change in the design or
operation of the existing diversion system may be made without an

adequate engineering study.

Dated this.égzg day of June, Lg§6.

/,w”///GE RGE REINHARDT
- District Judge

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 3
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L 7['/‘/ ,0'103/ JAMEs W. BIVENS RECEIVED
- LAWYER
A 7? 1026 F STREET - P.O.BOX 875 AUG 0 3 1995
LEWISTON, IDAHO 8350 WA'Z--':I HESOURCES
WESTERN REGION

TELEPHONE 208 /746-2374

Fax #208/746-0446

August 1, 1995

Mr. Stevéjﬁgz;er

Senior Agent

Idaho Department of Water Resources
2735 Airport Way

Boise, ID 83705-5082

Re: Rapid River

Dear Mr. Lester:

To confirm our phone conversation, it is my understanding Miss
Hemingway may appear as a witness in the Vogelsong case, if

served with a subpoena.

Enclosed is a copy of the complaint Mr. Vogelsong filed against
the district.

I do not understand why Mr. Vogelsong feels the district has
damaged him.

We are serving interrogatories on Mr. Vogelsong. The answers may
establish more clearly his claim. When I receive the answers I
shall forward a copy to you.

Thank you for visiting with me and for your help and assistance
in this matter.

JWG:p
enc
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RECEIVED

JaMEs W. Bi1vENS

LAWYER
1026 F STREET - P.O.BOX 875 APR 2 # 1995
LEWISTON, IDAHO 8350] WATER RESOuUICRe

WESTER St iy

TELERHONE 208 /746-2374

April 21, 1995

Mr. Steve Lestdr
Water Rights Supervisor

Department of Water Resources ﬁ%

Western Region OVJ“H

2735 Airport Way i)

Boise, ID 83705-5082 ' jMJ
Mg

Re: Adjudication Claim No. A78-04031 Pj%

Dear Mr. Lester:

On October 30, 1992 you wrote the Rapid River Homeowners
Association advising them of Mr. Vogelsong's protest in
connection with the association's water right.

In order to update your records, the water rights held by the
Rapid River Homeowners Association have been assigned to the
Rapid River Homeowners Association Water and Sewer District, a
district formed and organized under the statutes of the state of
Idaho.

Reference 1is made to Mr. Vogelsong's protest which reads: "The
lawyer disagreed negotiations were ceased. As a result, our
position is that the parties now have no legal access to Section
6, and the Idaho Water Resources informs us that no active permit
js on file with their office as is required under current Tlaw.|
The position of the Homeowners Association and its predecessors;]
and the position of the Water and Sewer District, is that the
water rights in question have been held for years, have been used
actively every year, the ditch in question exists in its present
location and has for many years. There was no necessity to
obtain an easement from Mr. Vogelsong as neither Mr. Vogelsong
nor any of his predecessors would be able to assert an interest
adverse to that of the association or the district, as the
statute has run on any adverse claim they may have. hﬁéﬁﬂ

mé

Opﬂ*

Pb



Mr. Steve Lester
April 21, 1995
Page 2

[f for any reason the Water Resources Department disagrees with
that position, would you please advise.

Very

MES W. GIVENS

JWG:p
cc: Eileen Hardy, Sec-Treas.
for Water and Sewer Dist.



State of Idaho

DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way. Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PHILIP E. BATT
March 16, 1998 GOVERNOR

KARL J. DREHER
DIRECTOR

MR JOHN TETRO ~~ REPLY VIA FAX ~~
HC 69 BOX 130
RIGGINS ID 83549

RE: QUESTIONS FROM YOUR FAX OF 3-2-98

Dear Mr. Tetro:

Your fax letter dated March 2, 1998 contained three questions
related to the community water system(s) for Rapid River Homeowners
Association. I regret that I was unable to respond by March 10 as
we discussed in our March 4 telephone conversation.

Questions 1 and 3 are legal matters beyond my expertise and have
been referred to the department’s legal staff located in Boise. I
hope the legal staff can clarify those points for you.

I can respond to Question 2. Licensed water right no. 78-07034
includes ground water (wells) for the community system. The license
provides potable water and lawn irrigation water. The association
can provide internal and external water to the homes served under
this water right.

Enclosed are profile reports of the rights serving the association.
Two reports are water rights (nos. 78-04031 and 78-07034) while
three reports cover Snake River Basin Adjudication claims (nos.
A78-04031, A78-07034 and A78-10188). Adjudication claims are filed
to protect already recorded water rights and/or to document
beneficial uses of water that not have been previously recorded.

Sincerely,

JFeve lart=

Steve Lester
Water Rights Supervisor
Enclosure
c: IDWR Legal Services
+tolhw p —> faref co f 7;“”“_@ SEI A A
Athr Ae mee'wl fhic £l [ called. T elonef
adl'H. o6l 2 8-0702Y - Co
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Attn: Mr. Gary Spackman / Mr. Steve Lester One of One (No Cover)

Qrch 2, 1998

Mr. Ga packman / Mr. Steve Lester
I.D.W.R.

2735 Airport Way

Boise, ID. 83705

Subject: Charging of a fee for the use of water for irrigation
purpose from a water system that derives it's water from
wells that were drilled for the purpcse of supplying
potable water for a community.

Dear Mr. Gary Spackman / Mr. Steve Lester

The purpose of my letter is to get a written clarification from
the Department of Water Resources of Idaho as to the following
three questions;

l1.) Can a Homeowners Association and or a Water and Sewer
District charge a separate fee to their memberships respect-
ively for the purpose of irrigation, if said water that the
fee is being charged for is derived from a source that is the
same source the Association and or the District use to
deliver potable water to their membership%

&
es |

2.) Can water from a well or wells drilled for the purpose of < [j‘ﬁtde

supplying potable water to a community (public water system) q03q
be used for irrigation purposes also? qg—
3.) Can a Water and Sewer District formed under Idaho Code ‘Y‘

Chapter 32, Section 42-3201, charge a fee to it's membership
for "Ditch Cleaning"?

This ditch (irrigation ditch) runs in, out, trough and around the
District.

If you have any questions before you reply to this fax/letter,
please feel free to call me at the following itnlisted number;
208 628 3616.

Await your soonest response, Sincerely Yours..Z}1ézy’(;2f§§%€gsr\
/t‘., ——

Jchn Tetro
HC 69 Box 130
Riggins, ID. 83549



Ref. o A 13 —DO4OB]

poIs e Suopoena

Llzlas S.H
A7 0403
Picheres T‘a.iim

Gpes Lils the

Sdad izt -

(ai. H.a:,?ea.aobwp/ﬁ
‘hm% 2

pm/c ovid

o
?da







No

a:
a-
(%]
w
(3
-

»

TETR

At ) OEATY

SPASS I

CRIMINAL TRE!




State of “daho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

FAX (208) 334-2348

PHILIP E. BATT
GOVERNOR

KARL J. DREHER

DIRECTOR

MARCH 12, 1996

JAMES W. GIVENS
1026 F. STREET - PO BOX 875
LEWISTON, IDAHO 83501

Re: Vogelsong v. Rapid River Homeowners Assn., CV 29677

Dear James Givens:

I feel that my appearance as a witness for the defendants, is not
a necessary factor in your case. I have notes, photographs, and a
diagram of what I saw at the time of my inspection, which I have
enclosed a copy, and have had them notarized. I do not have any
more information that I feel would be helpful in any way.

At the present time, I am on seasonal layoff from my position at
the Department of Water Resources until after April 15, 1996,
providing the department receives the funding to hire me for
another season.

Very truly yours,

S e o~

Sandy Hemenway
Water Resources Agent

~ Ce/ebratinq Our Centennial Year O[Service to Idaho 1805.1005 ~
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March 4, 1996

Sandy Hemingway

State of Idaho

Department of Water Resources
Western Region

2735 Airport Way

Boise, ID 83705-5082

Re: Vogelsong v. Rapid River Homeowners Assn., et al
Idaho County Case No. CV29677

Dear Ms. Hemingway:

The case of Charles M. Vogelsong, et ux, v. Rapid River
Homeowners Association, et al, is now set for trial on Monday,
May 20, 1996, at 9:30 a.m., in the District Courtroom of the
Idaho County Courthouse, Grangeville, Idaho.

It is my desire to call you as a witness for the defendants.

Please advise at your earliest convenience if it is necessary to
subpoena you for your appearance, and if it is I shall do so.

MES W. GIVEWNS

JWG:p
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f}\[>. March 18, 1996

Sandy Hemenway

Water Resources Agent
Department of Water Resources
Western Region

2735 Airport Way

Boise, ID 83705-5082

Re: Vogelsong v. Rapid River Homeowners Assn., et al
Idaho County Case No. CV29677

Dear Sandy:
Thank you for your Tletter of March 12th.

Unfortunately, I cannot use the photographs without you, as a
witness, identifying them by saying who you are, when you took
them, and that they truly and accurately represent the scene
portrayed.

In order to do that I have to call you as a witness.

I am enclosing herewith a copy of the Complaint which has been
filed by Mr. Vogelsong so you will have an understanding of the
contention he 1is making by the allegations contained in the
Complaint.

[
4i‘gﬁéz:EssentiaHy what he is saying is, the wing dam located within the
L

confines of the stream creates turbulance which 1in turn causes
N erosion and damage to his property. T was hst atthe locabiom in rejercaes to
ri\ fonton — T Wwax there in Yeferense 1o blockage s tHee diversion
Sweas he individuals 1living in the subdivision, who over the years
4*h£4h;ﬁ have been in charge of the point of diversion and the ditch,

advise me, that in their judgment the structure is not
( responsible in any fashion for causing erosion to the bank or to
Mr. Vogelsong's property.

\ I have on a number of occasions gone to the point of diversion at
\severa] different times during the year, and while I am no
hydrologist, I was unable to observe that either the wing dam, or

\I.am net @ Wodrotecysh ethonr  wor have expoiies in

Sod Chosim .

henu 50, Hto codact « i bo. :
:zz::;\lui$ ( { i}LcmigJL r h‘l 1f4#'“+ﬂ4u¢ -¢¥1 Eklcal(ﬂk.(anA



Sandy Hemenway
March 18, 1996
Page 2

what I refer to as the headgate, have been in any way responsible
for causing erosion on the bank against Mr. Vogelsong's property
and that is the reason I need to call you as a witness.

Your expertise in your field, your knowledge of this situation,
and your ability to describe what you have observed there and
express opinions as to whether or not the structure is in fact
causing erosion would be helpful to us.

Again, I respectfully request you permit me to call you as a
witness. If it would make it easier for you, I would be happy to
subpoena you as a witness.

Given the information herein contained, please advise at your
earliest convenience whether or not I may call you as a witness.

Thank you for your courtesy in this matter.

JWG:p
enc
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MAR 2 11996

WATER RESQURCES
WESTERN REGION

WILLIAM M. -KILLEN, ESQ.
WILLIAM M. KILLEN, P.A.
Attorney at Law

200 Park Street

P. O. Box A.O.

McCall, Idaho 83638
Telephone: (208) 634-7118

Attorney for Plaintiffs

-

JAHO COUNTY DISTRICT COURS
, . FILED o
T LAS_ocLock 2N

JUNZ 6 1995

'ROSE E. GEHRING
€ CLERK OF DIGTRICT COURT
fandOY HIGGINS

T

Dapuy

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE

STATE OF IDAHO,
CHARLES M. VOGELSONG and
GEORGIANNA VOGELSONG, husband and
wife,

Plaintiffs,

vVs.

ASSOCIATION, INC., RAPID RIVER
WATER & SEWER DISTRICT and

JOHN DOES I-XV, their respective
. officers and agents,

Defendants.

)
)
)
)
)
)
)
RAPID RIVER HOMEOWNER’S )
)
)
)
)
)
)
)

IN AND FOR THE COUNTY OF ID

e CH29677

COMPLAINT FOR
DAMAGES AND
INJUNCTIVE RELIEF

Fee Schedule: a.l.

Fee: $65.00

COME NOW the Plaintiffs, and for their cause of action,

allege as follows:

I.

Situate in the Rapid River watershed in Idaho County,

Idaho, is a subdivision known as the Rapid River Subdivision

COMPLAINT FOR DAMAGES - Page 1



consisting '‘of approximately 80 lots and certain common
amenities.
IT.

Among these are certain water works alleged to include
the right(s) to direct water from the Rapid River at a point
upstream of the subdivision and a right to convey such water
across certain lands lying between the point of diversion
and the subdivision lands.

I1T.

In the spring of 1993, pursuant to the provisions of
Idaho Code 42-3204, a water and sewer District, known as the
Rapid River Water & Sewer District was created by Court
Order. The boundaries of the District are coincident with
the boundaries of the subdivision.

IV.

Subsequent to its formation, all right, title and
interest in the above referenced water right(s) and ditch
rights were transferred to the District.

F; V.

The diVersionary works and ditch have been constructed,
reconstrucﬁed, and maintained and operated in a negligent .
manner by the Association, the District and their agents
causing proximate and actual damages to the lands of
plaintiffs abutting the point of diversion, which damages
are-ongoing to this date and if unabated will cause

irreparable harm to such lands because of the continuing

COMPLAINT FOR DAMAGES - Page 2



erosion of.plaintiffs’ lands for which there is no adequate
remedy at law.
VI.

Defendants have a duty to operate their works in a
non-negligent manner so as to cause no harm to plaintiffs as
both an adjoining owner and as a servient owner.

VII.

Plaintiffs seek damages in an amount in excess of
$10,000.00 to restpre and stabilize the river bank, which
has been subjected to harm by defendants’ acts or omissions,
as well as a permanent injunction requiring plaintiffs to
conform their diversionary works and their maintenance and
operation thereof in such a manner as to preclude future
damage, including, but not limited to, erosion and
subsidence of the lands, as well as, impairing plaintiffs’
use and asthetic enjoyment of their rights of ownership.

WHEREFORE Plaintiffs pray for relief as follows:

1. Damage in an amount in excess of $10,000.00
against the named entities jointly and severally.

2. A permanent injunction against the named entities,
and their officers and agents, directing them to
conform their diversionary works, and their
maintenance and operations thereof, in such a

manner as to preclude future damage to plaintiffs’
lands.

3. Costs of suit, including reasonable attorney fees,
as provided by law.

4. For such other and further relief as is just in
the premises.

DATED this uﬂ,// day of <l¢nc&/// 1995.

14
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: WILLIAM M. KILLEN, P. w

William M. Killen
-Attorney for Plaintiffs Vogelsong

COMPLAINT FOR DAMAGES - Page 4
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RECEIVED
APR 2 5 1994

WATER RESOURCES
WESTERN REGION

4/22/94

Idaho Dept of Water Resources
2735 Airport Way
Boise, ID. 83705 - 5082

Attn: Steve Leste
Dear Mr. Lester;

Pursuant to our telephone conversation of a few days ago,
eficlosed herewith is a copy of the protest I filed with the Court
regarding claims # A78-04031 and A78- 10350.

The long and short of it is that the claimants have switched
their claims to cover taking water from Sec. 6 (NE4NE%) instead
of from Sec. 5 as had been filed for several years. They claim
the original claims were filed in error. That is not true. There
are, in fact, TWO DITCHES. One is in Sec. 5, the other in Sec, 6..
The original filing was indeed correct, and still would be
if they had left it alone. These people never filed for a right in
Section 6.

It is my feeling they aretrying to pull a fast one on
both Water Resources and the Court. I don't know how this may strike
you, but to me, it stinks.

Thankyou for sending the updated info I requested, It shook
me a bit when our own permits didnot show up there, but I called
and your associate explained it to me more fully.

Sincerely,

Tt

C.M."Chuck" Vogelsong
P.0.Box 347
Riggins, ID. 83549

4
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 329575
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

Ident. Number: A78-04021
AT75-10350

PROTEST AMENDED CLAIM OT WATER RIGHT PROTEST

¥. Names: RAPID RIVER HOMEOWNERS ASSOCIATION, and
BRYAN G. DEVENY or SANDI DEVENY
Addresses: RIGGINS, IDAHO ~~—wa 83549

THE UNDERSIGNED OWNERS OF LAND SITUATED IN THE NE¥ OF THE NE% OF
SECTION 6, TOWNSHIP 23N., RANGE 1 E.B.M., IDAHO COUNTY, IDAHO,
HEREWITH PROTEST THE ABOVE REFERRED AMENDED CLAIM TO WATER RIGHT
FOR THE FOLLOWING REASONS, TO-WIT:

Claimants were previously filed on a ditch located in Section 5,
Twp. 23N. R.1 EBM, Idaho County, Idaho, and the same is still

in use now. Two ditches exist serving locations in Sections 5 ang
32 (situated in Twp. 24N.); but only one, that located in Section

5, was filed upon as required by law, and even that filing is
defective. The claims are based upon a claim filed in 1894 for
water to be used for the stated purposes of generating electricity,
and several milling and manufacturing purposes. NO CLAIM FOR INRF-
GATION WAS MADE. This claim is also most vague as to vhere the
water is being taken from. The description fits either of the two
present day ditches, and might have applied to either; but the
entire claim seems to have simply died sometime betwean the filing
date in 1894, and the Application for Permit Number 22255 on

Permit number 15657 filed by B.B.Hinkley, December 6, 1922. If that
were not the case, the 1922 Hinkley permit application would not
have been filed. It is the ONLY document of record which might
provide ANY foundation for a claim in Section 6 to use water from
there for irregation. We are informed by the prior owner of our
property that all any of these people ever had by way of access

was permission from the landowners to operate their ditch; anda
that no easement of any kind was ever granted to use the land for
that or any other purpose. That permission continued through saveral
ownerships to and including the undersigned until earlier in 1
1992 when these people through their attorney informed us that

they neither wanted nor needed our permission to have their ditch
on and accross our land, at which time we informed said lawyer

that the permission wasg thenceforth discontinued. This came about
due to our suggestion that the parties should have an easement

for their ditch for better future security of same. The lawyer
disagreed and negotiations were ceased. As a result, our position
is that the parties now have no legal access to Section 6, and

the Idaho Water Resources informs us that no active Deﬁﬁtﬁ%%ﬁF?ﬂMED

AUG 0 8 1984
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ident. Numbers: A78-04031 and A78-10350

PROTEST TO AMENDED CLAIM OF WATER RIGHT. continued

file with their office as is required under current law. Therefore,
no valid claim or permit exists presently for the claimants to
take water from Section 6. Due to the above, and the demonstrated
total disregard of landowner's property rights, esthetic and safety
considerations, we ask the Court to declare claimants' amended
water right claim be disallowed and any and all right to claim
and/or take water from Section 6 be suspended until proper

access is acquired by claimants. If proper legal access for use

of the land to transport any water acquired across Section 6 for
usage in other sections is not attained within a reasonable

time as determined by this Court, then we ask that all claims

of the claimants for water right or permit in Section 6 be
ordered discontinued.

Submitted for consideration this 19th day of October, 1992.

o
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Charles M. Vogelsong, Q;eﬁéfty owneg:

g
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i
!
Georgianna Vogelsong, property ownefﬁ\
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State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

December 19, 1994

William M. Killen, P.A.
PO Box AO
MccCall, ID 83638

RE: Rapid River Homeowners Association

Dear Mr. Killen:

According to your recent letter, you represent Mr. Vogelsong in the matter he
has raised regarding the diversion works for the Rapid River Homeowners Assoc.
with respect to use of water from Rapid River. Mr. Vogelsong’s first contact
with me dates to October 8, 1991 and his first complaint in this regard was a
letter dated March 13, 1992. The response from this office to your client has
focused on the Snake River Basin Adjudication; that avenue seemed the most
appropriate course to follow in resolving whatever issues exist between the
parties.

Your letter of October 21, 1994 addresses alleged enlargement of Rapid River
diversion works for the homeowners association. You refer to "a concrete
headgate some 12 x 16 inches" and further indicate that this structure has
been enlarged and therefore violates the stream channel protection act,
specifically violating I. C. 42-3806. In addition, you indicate that this
department should consider an administrative process to correct the situation.

Additional information is needed prior to any next step on the part of this
office. Please respond with information that identifies when the alleged
enlargement of diversion works occurred and some supporting information to
verify this date. If the work was done within the last five years, this office
will make a field visit to look into the matter.

However, if the change happened more than five years ago, your client’s
complaint is more suited to the adjudication procedure and will not result in
a field visit at this time. Should this be the case, the issue would be
considered more of a civil matter outside of the purview of this agency.



William Killen
December 19, 1994
Page 2

I look forward to hearing from you in this and any other related topics. All
correspondence in the issues raised by Mr. Vogelsong are copied to the other
interested parties indicated below. A copy of this letter has not been sent
directly to Mr. Vogelsong since you are his representative.

Sincerely,

AP

Steve Lester
Water Rights Supervisor

c: T. Heath, Agsoc. President
J. W. Givens, Attorney at Law
B. Hardy
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Law Offices of

William M. Killen, P.A.

200 Park Street
McCall, Idaho
William M. Killen Teleph:x)e(f (gg) gz.;; ;g
Mailing Address: : (208) 634-
P.O. Box AO
McCall, idaho 83638
RECE
October 21, 1994 'VED
0CT 24 1994
WATER RESOU
WESTERN REG?gEIS

Steve Lester

Senior Water Resource Agent
Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705-5082

Re: Rapid River Homeowner’s Association
Dear Mr. Lester:

I was contacted earlier this year by Mr. Vogelsong of
Riggins with whom you have had prior correspondence
regarding the subject matter. In an effort to get up to
speed on this matter I have reviewed his files which
includes items of correspondence between your office, Mr.
Givens, on behalf of the Homeowner’s Association, and Mr.
Brian DeVeny who, as I understand it is an individual
property owner within that subdivision who basically filed
"shadow" claims on the top of the Homeowner’s claims,
presumably seeking to protect whatever rights may accrue to
his lots directly, as opposed to the association
collectively.

It is further my understanding that there is some dispute
about the ability of the association (or DeVeny) to rely on
the claims cited in behalf of their positions because of a
potential discrepancy between the point of diversion in
those underlying claims (1894 and 1922 priorities) and the
actual diversion routes. At this point we are willing to
forgo, at least for the sake of argument, contesting the
validity of their claimed water rights and their reliance on
the underlying historical rights.

However, in reviewing the underlying rights, it appears
there are material variances with the actual works at the
site; for example, as to the 1922 permitted right it is



Steve Lester Page Two October 21, 1994

apparent that at some point the head gate has been
substantially enlarged and altered from what was originally
submitted and approved, namely, a concrete head gates some
12 x 16 inches.

Alternatively, their claim is predicated on the earlier
right claimed in 1894, in addition to the point raised
earlier that the beneficial use there was for power
generation, milling and manufacturing as opposed to
irrigation, the diversionary works set forth in that claim
does not involve a concrete head gate but relies instead on
a natural channel or flume. 1In fact, if I remember my
structures classes from engineering school correctly,
concrete didn’t even exist in 1894. Thus, regardless of
whether the current claims are legitimately predicated on (Jk7
either the 1894 or the 1922 rights, neither would support
the nature or size of the current diversionary works.

r\.f)f -

Mr. Vogelsong’s primary concern all along has been the
ongoing damage to his abutting lands, and potentially his
home if allowed to continue, due to erosion and sluffing at
the point of diversion caused by the diversionary works.
And what to Mr. Vogelsong is a direct threat of injury to
his lands is simultaneously an unwarranted and unpermitted
alteration of a natural stream channel. While the former
may be a matter solely for private redress the latter is a
matter of public concern and subject to control and
regulation by the Department of Water Resources. As I am
sure you are aware, Chapter 38 of Title 42 specifically
charges the Department and its Board with protecting the
public interest in unregulated alterations of natural
channels or streams, providing for administrative and
criminal penalties in the event of violations.

Further I would point out that the exceptions to the
applicability of the act, namely as set forth in 42-3806
while repairs and maintenance of works integral to a
permitted or vested right are permissable. An expansion of
an otherwise permitted structure is not lacking prior
application and approval. If you agree then one can only be
left with the conclusion that the existing headgate as
presently sited and constructed is not protected and thus is
subject to the provisions of the chapter and title cited:;
since the Department of Water Resources is vested with the
authority to regulate and enforce the act, it is our
perspective that an appropriate administrative hearing to
determine and require appropriate corrective action at the
site is warranted.

Given the nature of the circumstances and situation it would
appear the administrative route would be preferrable to



Steve Lester Page Three October 21, 1994

criminal sanctions; I believe the Department is better
positioned to reconcile the competing interest and develop
an effective, long-term solution and remedy than the courts.
I would appreciate hearing from you, or someone within your
agency, as to the foregoing. If necessary to trigger such a
review, consider this a notice of a claimed violation of the
chapter and title cited.

Best regards,
4’1/{/6/—\1 %
william M. Killen

WMK /ch
cc: <Chuck VogelsBﬁq
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DISTRIBUTION LIST FOR CORRESPONDENCE RELATED TO CLAIMS A78-04031

AND/OR A78-10188

C. M. Vogelsong
PO Box 347
Riggins, ID 83549-0347

. W ater \\fgébur,\/‘ drs T
Rapid River HomEowners Asseciation—
SfoptmeHoathy—President

PO Box 316
Riggins, ID 83549

%y_ .~ J. W. Givens, Attorney
1k¢— PO Box 875

;J) Lewiston, ID 83501
Buzz Hardy 4::;
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RECEIVED
APR 2 5 1994

WATER RESOURCES
WESTERN REGION

4/22/94

Idaho Dept of Water Resources
2735 Airport Way
Boise, ID. 83705 - 5082

Attn: Steve Leste
Dear Mr. Lester;

Pursuant to our telephone conversation of a few days ago,
epclosed herewith is a copy of the protest I filed with the Court
regarding claims # A78-04031 and A78- 10350.

The long and short of it is that the claimants have switched
their claims to cover taking water from Sec. 6 (NE%NEY%) instead
of from Sec. 5 as had been filed for several years. They claim
the original claims were filed in error. That is not true. There
are, in fact, TWO DITCHES. One is in Sec. 5, the other in Sec, 6..
The original filing was indeed correct, and still would be
if they had left it alone. These people never filed for a right in
Section 6.

It is my feeling they aretrying to pull a fast one on
both Water Resources and the Court. I don't know how this may strike
you, but to me, it stinks.

Thankyou for sending the updated info I requested, It shook

me a bit when our own permits didnot show up there, but I called
and your associate explained it to me more fully.

Sincerely,

T

C.M."Chuck" Vogelsong
P.0.Box 347
Riggins, ID. 83549

MICROFILMED
AUG 19 199



IN THE DISTRICT COURT OF THE FIFTH JUDICIAt'DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 29570
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

Ident. Number: A78-04031
A75-10350

PROTEST AMENDED CLAIM OT WATER RIGHT PROTEST

¥. Names: RAPID RIVER HOMEOWNERS ASSOCIATION, and
BRYAN G. DEVENY or SANDI DEVENY
Addresses: RIGGINS, IDAHO =~~--- 83549

THE UNDERSIGNED OWNERS OF LAND SITUATED IN THE NEY% OF THE NE% OF
SECTION 6, TOWNSHIP 23N., RANGE 1 E.B.M., IDAHO COUNTY, IDAHO,
HEREWITH PROTEST THE ABOVE REFERRED AMENDED CLAIM TO WATER RIGHT
FOR THE FOLLOWING REASONS, TO-WIT:

Claimants were previously filed on a ditch located in Section 5,
Twp. 23N. R.1 EBM, Idaho County, Idaho, and the same is still

in use now. Two ditches exist serving locations in Sections 5 and
32 (situated in Twp. 24N.); but only one, that located in Section
5, was filed upon as required by law, and even that filing is
defective. The claims are based upon a claim filed in 1894 for
water to be used for the stated purposes of generating electricity,
and several milling and manufacturing purposes. NO CLAIM FOR IRRE-
GATION WAS MADE. This claim is also most vague as to where the
water is being taken from. The description fits either of the two
present day ditches, and might have applied to either; but the
entire claim seems to have simply died sometime between the filing
date in 1894, and the Application for Permit Number 22255 on
Permit number 15657 filed by B.B.Hinkley, December 6, 1922. 1If that
were not the case, the 1922 Hinkley permit application would not
have been filed. It is the ONLY document of record which might
provide ANY foundation for a claim in Section 6 to use water from
there for irregation. We are informed by the prior owner of our
property that all any of these people ever had by way of access
was permission from the landowners to operate their ditch; and
that no easement of any kind was ever granted to usea the land for
that or any other purpose. That permission continued through saveral
ownerships to and including the undersigned until earlier in

1992 when these people through their attorney informed us that
they neither wanted nor needed our permission to have their ditch
on and accross our land, at which time we informed said lawyer
that the permission was thenceforth discontinued. This came about
due to our suggestion that the parties should have an easement

for their ditch for better future security of same. The lawyer
disagreed and negotiations were ceased. As a result, our position
is that the parties now have no legal access to Section 6, and

the Idaho Water Resources informs us that no active permit is on

MICROFILMED
AUG 19 1994
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ident. Numbers: A78-04031 and A78-10350

PROTEST TO AMENDED CLAIM OF WATER RIGHT. continued

file with their office as is required under current law. Therefore,
no valid claim or permit exists presently for the claimants to
take water from Section 6. Due to the above, and the demonstrated
total disregard of landowner's property rights, esthetic and safety
considerations, we ask the Court to declare claimants' amended
water right claim be disallowed and any and all right to claim
and/or take water from Section 6 be suspended until proper

access is acquired by claimants. If proper legal access for use

of the land to transport any water acquired across Section 6 for
usage in other sections is not attained within a reasonable

time as determined by this Court, then we ask that all claims

of the claimants for water right or permit in Section 6 be
ordered discontinued.

Submitted for consideration this 19th day of October., 1992.
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State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

June 9, 1993

Mr. C. M. Vogelsong
PO Box 347
Riggins, ID 83549-0347

RE: Rapid River Homeowners Association Water Rights

Dear Mr. Vogelsong:

I am responding to your letter dated 6/3/93 regarding the diversion from Rapid
River for the homeowners association. The owners have two recorded rights for
such water, and the rights are identified in the ongoing adjudication as nos.
A78-04031 and A78-10188.

—_s —

Your letter focused on changing the point of diversion for either or both
rights. Any changes in a water right should be filed upon by the owner(s) of
the right instead of by an interested party such as yourself. No water right
change is required if the point of diversion is not moved from its historical
location or if it is relocated from one point to another but all within the
same quarter-quarter of a section. If the point of diversion is to be
relocated in another quarter-quarter, an Application for Transfer of a Water
Right(s) must be filed.

No applications in the name of the homeowners are before the department at
this time. Issues of damages or safety related to diversions are not within
the jurisdiction of this agency - these are civil questions between private
parties. No involvement by the department is required at this time.

A copy of this letter is provided to the attached distribution list as
requested by those parties during previous communication associated with your
letters to this department.
Sincerely,

—_
Steve Lester

Water Rights Supervisor

CC: Distribution List, Attached
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Pepartment of Water Rescurces
Western Regional Office

Idaho Water Resources Dept.
2735 Airport Way
Boise, Idaho - 83705

Attn: Steve Lester - Sr. Resource Agent

Dear Mr. Lester;

Finally an inkling of progress with/our ongoing "ditch"
problem with Rapid River Homeowners' Assn.,Inc.; Bryan DeVeny
and their lawyer Mr. Givens. I met with President Tim Heath
of the Assn. and his associate Mr. Hardy the afternoon of June
2, 1993 to determine whether or not we can find a solution to
their claims, our claims, etc.. I believe we have agreed that
when the association replaced their washed out headgate some
years ago, situated on what is now our property, it was not
installed in the best place nor with the best design to produce
the best results for both the association users AND THE PROPERTY
OWNER. With this in mind, it has been tentatively decided that
a new and better headgate should be built to replace the present
one for the benefit of all concerned; and to eliminate some
severe safety hazards created by the earlier construction. To
this end Mr. Heath and Mr. Hardy requested that I contact your
department to reactivate the permit (?) that the present headgate
was built under to include the building its replacement, also
to be situated on our property. I would have to assume that no
field agent inspected the last construction, or the unsafe
conditions and virtual wipe-out of upwards of 100 feet of river
bank would not have been allowed to stand; and this whole mess
would not have taken place at all. If there is any problem with
the association, in conjunction with us, the property owners
proceeding to relocate this headgate and correct the aforementioned
problems, please advise me what action is required to "get this
show on the road". It has been difficult to just get this far
and we do not want to lose the momentum to keep going toward
a good conclusion. Your immediate consideration and reply will

be appreciated.
Sincerely,
& T
C.M.Vogelsong
P.0.Box 347
Riggins, Idaho -83549
cc: Tim Heath

Buzz Hardy

MIGROFILMED
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State of Idaho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

October 30, 1992

Rapid River Homeowners Association
C/0 Tim Heath, President

PO Box 316

Riggins, ID. 83549

RE: Adjudication Claim No. A78-04031

Dear Mr. Heath:

This office received information related to the above-referenced claim filed
by the association. The information was submitted by Charles and Georgianna
Vogelsong of Riggins.

The information is labeled as an Exception to the claim, and it will be
evaluated as part of the adjudication review process in making recommendations
to the court regarding the claim. The review and recommendation process is
tenatively scheduled for late 1995.

You will have ample opportunity to respond to any concerns that the department
may have based on its evaluation of the Exception. Enclosed is a copy of the
Exception for your records and a copy of an acknowledgement letter sent to the
Vogelsongs.

Sincerely,

j/;%iﬁvﬂf’oéﬁé74€:

Steve Lester
Water Rights Supervisor

Enclosure: Vogelsong Exception
CC: J. W. Givens, Atty. for Association

MICROFILMED
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State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

October 30, 1992

Charles and Georgianna Vogelsong
1301 s. US Hwy 95
Riggins, ID. 83549

RE: Exception to Claims A78-04031 and A78-10350

Dear Mr. and Mrs. Vogelsong:

This letter acknowledges receipt of the information dated 10/19/92 that you
submitted regarding the above-referenced claims. The information is labeled as
an Exception to the claim, and it will be evaluated as part of the
adjudication review process in making recommendations to the court regarding
the claims. Recommendations will be made by evaluating each claim for
accuracy, completeness, and supporting or negating information (such as an
Exception). The recommendations will be included in the Director's Report to
the court, tenatively scheduled for late 1995.

If you are dissatisfied with the department recommendations to the court
concerning the above-referenced claims, you may file an objection with the

court at the proper time.

The claimants, and the association's attorney, were provided a copy of the
Exception and of this letter.

Sincerely,

[ ot

Steve Lester
Water Rights Supervisor

CC: Rapid River Homeowners Assoc.
Bryan and Sandi Deveny
J. W. Givens, Atty. for Association

MICRCFILMED
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Department of Water Resources

Western Regional Office
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

Ident. Number: A78-04031

A78-10350
PROTEST AMENDED CLAIM O® WATER RIGHT PROTEST
(Uﬁ\] 7L°
. Names: RAPID RIVER HOMEOWNERS ASSOCIATION, and é‘L/
BRYAN G. DEVENY or SANDI DEVENY L
Addresses: RIGGINS, IDAHO ---—-- 83549

THE UNDERSIGNED OWNERS OF LAND SITUATED IN THE NE% OF THE NE% OF
SECTION 6, TOWNSHIP 23N., RANGE 1 E.B.M., IDAHO COUNTY, IDAHO,
HEREWITH PROTEST THE ABOVE REFERRED AMENDED CLAIM TO WATER RIGHT

FOR THE FOLLOWING REASONS, TO-WIT: M'CH()FILMED

Claimants were previously filed on a ditch located AlUS sﬂe&d@éﬁ 5,
Twp. 23N. R.1 EBM, Idaho County, Idaho, and the same is still

in use now. Two ditches exist serving locations in Sections 5 and
32 (situated in Twp. 24N.); but only one, that located in Section
5, was filed upon as required by law, and even that filing is
defective. The claims are based upon a claim filed in 1894 for
water to be used for the stated purposes of generating electricity,
and several milling and manufacturing purposes. NO CLAIM FOR IRRE-
GATION WAS MADE. This claim is also most vague as to where the
water is being taken from. The description fits either of the two
present day ditches, and might have applied to either; but the
entire claim seems to have simply died sometime between the filing
date in 1894, and the Application for Permit Number 22255 on
Permit number 15657 filed by B.B.Hinkley, December 6, 1922. If that
were not the case, the 1922 Hinkley permit application would not
have been filed. It is the ONLY document of record which might
provide ANY foundation for a claim in Section 6 to use water from
there for irregation. We are informed by the prior owner of our
property that all any of these people ever had by way of access
was permission from the landowners to operate their ditch; and
that no easement of any kind was ever granted to use the land for
that or any other purpose. That permission continued through several
ownerships to and including the undersigned until earlier in

1992 when these people through their attorney informed us that
they neither wanted nor needed our permission to have their ditch
on and accross our land, at which time we informed said lawyer
that the permission was thenceforth discontinued. This came about
due to our suggestion that the parties should have an easement

for their ditch for better future security of same. The lawyer
disagreed and negotiations were ceased. As a result, our position

is that the parties now have no legal access to Section 6, and

the Idaho Water Resources informs us that no active permit is on



-2-
Ident. Numbers: A78-04031 and A78-10350

PROTEST TO AMENDED CLAIM OF WATER RIGHT. continued

file with their office as is required under current law. Therefore,
no valid claim or permit exists presently for the claimants to
take water from Section 6. Due to the above, and the demonstrated
total disregard of landowner's property rights, esthetic and safety
considerations, we ask the Court to declare claimants' amended
water right claim be disallowed and any and all right to claim
and/or take water from Section 6 be suspended until proper

access is acgquired by claimants. If proper legal access for use

of the land to transport any water acquired across Section 6 for
usage in other sections is not attained within a reasonable

time as determined by this Court, then we ask that all claims

of the claimants for water right or permit in Section 6 be
ordered discontinued.

Submitted for consideration this 19th day of October, 1992.
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State of Idaho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

July 30, 1992

Mr. C. M. Vogelsong
P.O. Box 347
Riggins, ID. 83549-0347

RE: Adjudication Claim Nos. A78-04031 and A78-10350

Dear Mr. Vogelsong:

I received your recent letter concerning the above-referenced adjudication

claims. It appears that a misunderstanding has occurred regarding advertising
of water rights.

Water right applications for new development or proposed changes to existing
water rights are advertised for public notice and comment. However, changes
recorded solely within the ‘adjudication claim process are not advertised.
Therefore, a claimant may record changes to a right via an adjudication claim,
and such changes do not imply new modifications but instead reflect changes or
corrections that occurred prior to the adjudication commencement. The
difference between advertised and unadvertised changes depends on whether the
modification is proposed (advertised) or already was accomplished when the
adjudication started (not advertised). The current adjudication commenced in
November, 1987.

Although adjudication claims or amended claims are not advertised, these
filings may be protested by letters to the files. Adjudication protests will
be investigated during the adjudication review period for the area. The
tenative adjudication review for your area is scheduled for 1995.

You can protest or challenge any adjudication claim by writing to this office,
attention Adjudication Staff. Be sure to identify the protested claim(s) in
your correspondence. I hope this letter clarifies the process for you.
Sincerely,

(o L

Steve Lester
Water Rights Supervisor

MICROFILMED
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Department of Water Resources
7/20/92 Western Ragional Office

Steve Lester

Idaho Dept. of Water Resources
2735 Airport Way

Boise, Idaho - 83705 - 5082

Dear Mr. Lester;

Thankyou for the copies of the amended claims from Rapid
River Subdivision and the DeVenys Ident. # A78-04031 and A78-
10350. I have been waiting for the publication in the Idaho
County Free Press legal notices; however have not seen them.
Can you please advise when the publication is scheduled? I will
then file timely protests for both claims.

Thanking you in advance for your further assistance, I remain,

Sincerely,

C.M.Vogelsong
P.0.Box 347,
Riggins, Idaho - 83549 - 0347

MICROFILMED
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5/13/92
Steve Lester 1
T daho Dept.of Water Resources Depart f Wal
2735 Airport Way, w;gﬂ%% fma%:mmw
Boise, Idaho - 83705 - 5082 I TaEeml Uee

Dear Mr. Lester:

Thankyou for the copy of your letter to Mr. Givens; lawyer for
the Rapid River Homeowner's Assn., and our telephone conversation
of this morning. The inference I drew from your letter was that
Mr. Brian DeVeny had called you and said that there might be

some confusion over where the section line between Sec. 6 and Sec.
5 is located; and that might be the problem. As I told you, this
is not some four or five foot difference of opinion; but rather

a 400 foot incursion onto our property with an impound channel,

a huge cement gate that they are calling a "headgate", which it

is not, and a ditch leading to the subdivision. The bone of
contention is the liability for this mess they have created which
we feel is unsafe to say the least; and downright dangerous

to the elderly and young children. The "water right" as such has
never been in question, and we have not threatened to cut off

the ditch at any time. We do, however, want some indication from
the Homeowners Assn. that they are responsible for the above
mentioned situated on our property; hence my desire to require
them to comply with the Snake River Adjudication rules for filing.

You have said that they did file 'something', even though it is
wrong; so they need not comply with the rules now. My view is

that they have filed at least two claims, and both may very well
be perfectly valid; BUT THEY DO NOT COVER WHAT IS BEING TAKEN
FROM OUR PROPERTY!! Therefore, it is my position that they have
refused to file and should not be allowed to maintain even their
water right unless they do. I would like this complaint enterred
into your filesfor consideration of the Court when adjudication
time comes in late 1995 or 1996; the point being that if there

is no valid water right then we can eliminate the hazerdous
nuisance they have created and refuse to accept the responsibility
for. There are several other parties using from that same system,
and only one of them is properly filed. I would ask that the
records on those be included as well. By that time, the entire
mattercould well be resolved in some other way. We will be looking
into that further in the next few weeks/months as time permits.

In closing, may I request further that ANY claims for water to

be taken from the NE%NE%, Sec. 6,TWP.23N, RIEBM cause your office
to give us a written notice, if that is possible. Thanking you

in advance for your consideration and assistance, I remain,

Sincerely,
ﬂ/)?’é%/

C.M.Vogelsong
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State of Idaho

DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

May 8, 1992

Mr. James W. Givens, Attorney
1026 F Street

PO Box 875

Lewiston, ID. 83501

RE: Rapid River Homeowners Association

Dear Mr. Givens:

I am responding to your letter dated 3/31/92 and to complaints received at
this office from C. M. Vogelsong of Riggins. According to the information that
you and members of the association provided, the association point(s) of
diversion has not changed. The historic point(s) of diversion continues to be
used based on the correspondence that I received.

The Rapid River Homeowners Association water rights for Rapid River are
identified by adjudication claims A78-04031 and A78-10188, both claimed as
ngrandfather" or beneficial use rights. Claim A78-10188 lists a point of
diversion in Section 32, and A78-04031 identifies a diversion in NWNW Section

5. Enclosed are copies of the claims and of the letters of complaint that I
mentioned.

Based on a telephone call from Mr. Brian DeVeny of Riggins on 3/24/92, some
confusion may exist regarding accurate survey information for the section line
common to sections 5 and 6 in the disputed area. It is conceivable that the

association diversion point may be in either or both sections (possibly on the
section line?).

The association has a recorded water right for its use. No suggestion has been
made of a relocated point of diversion. Based on earlier and less complete
information, I thought that an immediate water right change document should be
filed for claim A78-04031. However, the exact legal description of the
historic point(s) of diversion for the association will be settled in the
adjudication process to be completed at a later date.

Mick
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Mr. J. W. Givens
May 8, 1992
Page 2

Therefore, no additional action by the association is required at this time.
Any disagreement about the water right(s) is essentially a civil matter

between the private parties. No involvement by this office is necessary at
this time.

Sincerely,

7/ .

Steve Lester
Sr. Water Resource Agent

CC: C. M. Vogelsong

Rapid River Homeowners Assoc. C/O T. Heath
B. Hardy
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Department of Watsr Resources
Western Regional Office 4/24/92

Steve Lester

Idaho Dept. of Water Resources
2735 - Airport Way

Boise, Idaho - 83705 - 5082

Dear Mr. Lester;

3/13/92 1 filed a complaint with you against Rapid River
Homeowner's Assn. for taking water from our property; for which
they have no proper filing. I am in receipt of a copy of your
letter to Mr. Heath, the President of the association, in which
you ask for a response within 30 days from March 18, 1992. I
should like to inquire as to whether or not you have gotten
the necessary response; and will the filing be corrected, and
the correction published in the Idaho County FreePress --
if so, when? 1If they have in fact not filed the satisfactory
documentation, what recourse do I have; or do you have?

Thanking you in advance for your further assistance, I remain,

Sincerely,

277,

C.M.Vogelsong~

S0, CM VOGELSONG
57 1301 s US HWY 95

RIGGINS ID 83549
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LAWYER
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APR - 3 LEWISTON, IDAHO 8350

TELEPHONE 208 /746-2374

March 31, 1992

Mr. Steve Lester

Sr. Water Resource Agent
State of Idaho

Department of Water Resources
Western Region

2735 Airport Way

Boise, ID 83705-5082

Re: Rapid River Homeowners Assn.
Dear Mr. Lester:

Reference is made to our telephone conversation of last week re
the above-captioned matter.

Would it be possible to obtain from you a copy of whatever
documentation you have indicating the Association's point of
diXersion to be in Township 23 North, Range 1lE, Section 6, NE% of
NEzx.

I

The reason for this request is that the point of diversion
employed by the Association has not changed over the years and is
as indicated by the various water rights or permits they own.

For your information, I am enclosing copies of all of the
documents reflecting their water rights.

Should you have any information indicating there is a problem
with respect to the point of diversion, would you kindly advise.

JWG: p
enclosures
cc :Rapid River Homeowners Assn.
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State of Idaho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON

DIRECTOR
March 18, 1992

Rapid River Homeowners Association
C/0 Tim Heath, President
Riggins, ID. 83549

RE: Complaint About Diversion of Water

Dear Mr. Heath:

This office received a complaint on 3/17/92 that your organization is
diverting water from Rapid River at a point in T23N, R1E, Section 6, NE 1/4 of
NE 1/4. According to the water right records of this agency, the homeowner
association does not have a right to divert water from that quarter-quarter.
Therefore, such a diversion - if occurring - does not enjoy legal protection
and should be corrected.

Of course, I cannot confirm the validity of the complaint without visiting the
site. Prior to a possible field visit, please provide the following
information.

1. A map showing the current diversion point(s) from the river should be
supplied. The map should indicate the section and quarter-quarter lines.

2. Identify the water right(s) that allow you to divert water from Rapid

i/River. I found adjudication claim ("Notice of Claim") nos. A78-04031 and

/l

- A
aﬁj_pfi//s. A more complete address and telephone number would be useful.
7z

A78-10188. Are any rights used other than these two?

Based on your response, the proper type of water right correction can be
filed. Such corrections are subject to protests under Idaho statute. Please
respond within thirty (30) days. Call me at 334-2190 if you have any
questions.

Sincerely,

[T

Steve Lester
Sr. Water Resource Agent

CC: C. M. Vogelsong, Riggins M/CROFILMED
0CT v 5 1o,



3/13/92
sf R¢ (L85
Mr. Steve Lester nal Offiag

Idaho Dept. of Water Resources
Statehouse Mail,
Boise, Idaho - 83720-9000

Dear Mr. Lester;

Pursuant to our several telephone conversations in past
weeks, I should like to complain that Rapid River Homeowners Assn.
of Riggins, Idaho has again resumed taking water from Rapid River
in Section 6(NE%NE%), Twp. 2Z3N. Range 1 EBM.; a location for
which they have no valid permit or water right. In earlier
conversations you had mentioned that you could force them to
change their filing to the correctly described location; and that
we could protest the application at the time, thereby indicating
that we are not a willing participant in this water project.

Our problem is one of liability. We want no part of ANY liability
for the ditch, headgate and approach apron that the assn. has
placed upon our ground. We think their facilities are unsafe,

and will protest on that basis and others.

Thanking you in advance for any assistance you can give

in this matter, I remain,

Sincerely,

2
Fics _/f%%%:2Zéigz/12/é2;fi:;zglf
C.M.Vogelsong
P.0.Box 347
Riggins, Idaho -83549 - 0347



State of Idaho

DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON

October 16, 1991 DIRECTOR

C. M. Vogelsong
PO Box 347
Riggins, ID. 83549-0347

RE: Water Right Applications and Related Information

Dear Sir:

In response to your questions concerning water rights in the Rapid River area,
please see the attached information. An Application for Permit may be filed to
obtain a new water right for new development utilizing Rapid River water. For
information regarding water rights in Section 6, refer to the two-page
attachment shown as water right indeces. The point of diversion index lists
those rights diverting water from a point in the section. The place of use
index identifies the rights using water in Section 6, and the diversion points
for the latter may or may not be within Section 6.

Because most of Idaho is involved in the Snake River Basin Adjudication or
summary of water uses and rights in place by the adjudication commencement of
November, 1987, adjudication claims exist for water uses identified by water
users. The users have filed adjudication claims to claim their rights. This
department will review the claims and recommend them in one form or another to
the court. Ultimately, the court will issue decreed rights based on the
claims, department review and recommendations, and any other pertinent
information. The second two-page enclosure listed as adjudication claims
identifies the claims with a point of diversion or place of use in Section 6.

An adjudication claim is a statement by a land owner outlining the owner's
opinion of the nature of the alleged water right. An adjudication claim is
based on a previously established form of a water right such as a permit or
can be based on an unrecorded use of water. Note that adjudication claims are
preceded with the A prefix. These claims are not the same as statutory claims.
A statutory claim is a water right filed by a user to document "grandfather"
or historical uses of water. Thus, an adjudication claim might be filed to
reflect an already recorded use of water identified in a statutory claim. The
validity of statutory claims will be determined by the adjudication process.

The point of all this confusing jargon is that adjudication claims are just
statements by users and are not necessarily valid or accurate rights. The
validity of the claims will be determined in the adjudication process.
Meanwhile, the established water rights are generally considered to be those
shown in the water right indeces. Therefore, I did not include notes about
particular adjudication claims on the second attachment.

MICROFILMED
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C. M. Vogelsong
Oct. 16, 1991
Page 2

Generally, water rights are considered property rights and usually, but not
always, are appurtenant to land. For more specific legal issues such as quiet
title law suits, I direct your attention to legal counsel. The staff of this
office does not include attorneys and should not attempt to give legal advice
on such complicated issues. Also, it would not be proper for me to refer you
to a specific attorney at the possible expense of another attorney. It may be
helpful to consult a librarian, professional groups, the yellow pages (for
example, see Attorneys, Water), and so on. The State Law Library (334-3316) in
Boise may be a useful reference source.

Please contact this office if you need additional information.

Sincerely,

f%m =

Steve Lester
Sr. Water Resource Agent

Enclosures: Application Forms and Water Indeces
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State of Idaho

of Water resources
2735 Airport Way

Idaho

Dept.
Boise,

Gentlemen:

We have recently acquired land in Section 6, Twp.
Range 1 East Boise Meridian,
approximately the NE%

Dm,xnmm of Water Ratcuries
s fad

Yestarn fegional Diiics

83705

Idaho County,
of the NE% of same,

10/8/91

Idaho.

River,tributary to the Little Salmon River flows.
some small irrigation requirements from Rapid River water, by

small electric pump at some future date,

23 North,

We have
through which Rapid
We anticipate

so will appreciate

your sending whatever forms are needed to apply for same.

Also,

please send along any and all water right claims

to water from Rapid River being taken in the above described

Section.

Please clarify: Does a Quiet Title law suit cancel out
previous water right claims if uncontested? What,
rights are included with water rights (by pipe/pump - by ditch,etc.)?

If it is a fair question,

if any property

do you have a list of Idaho

lawyers who are well versed in Water Law? I know most are not;
but thought you might know some who might specialize or at

least know considerable about it.

will also be appreciated.

Sincerely,

(

W

C.M. Vogelsong
P.0.Box 347
Riggins,

Idaho -

Any help in that direction

L fr T

83549-0347
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