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IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

08/19/2005

RIGHT NUMBER:
NAME AND ADDRESS:

SOURCE:
QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

78-7265

FLORENCE WEST
BOX 32A
DECLO ID 83323

NETTA BAUM
3661 N 3000 E
TWIN FALLS ID 83301

FLOYD D WEST
206 N 840 E
DECLO ID 83323

GLENN E BAUM
3661 N 3000 E
TWIN FALLS ID 83301

SPRING

0.011 CFS
0.600 AFY

07/30/1985

TRIBUTARY:

Right 78-7109 is subordinated to this right.

T22N RO1lE S26 NWSENW Within IDAHO County

PURPOSE OF USE

DOMESTIC

DOMESTIC Within IDAHO County

T22N RO1lE S26

PERIOD OF USE
01/01 12/31

ELK CREEK

QUANTITY

0.011 CFs
0.60 AFY

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

EXPLANATORY MATERIAL:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree.

Code.

BASIS OF CLAIM -

Section 42-1412(6), Idaho

Right includes accomplished change in place of use pursuant to Section

42-1425, Idaho Code.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

CIVIL CASE NUMBER: 39576
Ident. Number: A78-07265
Date Received: 5/26/1988
Receipt No: C000966

Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: FLOYD D. WEST 208-654-2147
Address: BOX 32A
DECLO ID 83323
AND/OR
Name: FLORENCE WEST 208-654-2147
Address: BOX 32A
DECLO ID 83323
AND/OR
Name: GLENN E BAUM 208-733-5254
Address: 3661 N 3000 E
TWIN FALLS ID 83301
AND/OR
Name: NETTA BAUM 208-733-5254
Address: 3661 N 3000 E
TWIN FALLS ID 83301
2. Date of Priority: JUL 30, 1985
3. Source: SPRING Trib. to: ELK CREEK
4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County
22N O1E 26 NW SE NW IDAHO
5. Description of diverting works:
STORAGE TANK & PIPELINE
6. Water is used for the following purposes:
Purpose From To C.F.S (or) A.F.A.
DOMESTIC 01/01 12/31 0.020
7. Total Quantity Appropriated is: iLMED
0.020 C.F.S. (and/or) 0.60 A.F.A.
AUG 0 8 134
A78-07265 Page ; B Date: 03/01/93



8. Total consumptive use is Acre Feet Per Annum.

9. Non-irrigation uses:
1-DOMESTIC

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
22N Ol1E 26 SE NW DOMEST

11. Place of use in counties: IDAHO
12. Do you own the property listed above as place of use? NO

13. Other Water Rights Used:
NONE

14. Remarks:
AGREEMENT WITH NEIGHBOR. TRIBUTARY MAY BE SINKS RATHER THAN ELK
CREEK SINCE THE SPRING DOES NOT FLOW.

15. Basis of Claim: LICENSE

16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake Rive:

Basin Adjudication." (b.) 1I/We do do not wish to receive and pa
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): Date:

Date:

i ILMED
AUG 0 8 1994

A78-07265 Page 2 Date: 03/01/93



State of Idaho )

) ss.
County of , )
Subscribed and sworn (or affirmed) before me this day
of 19

Notary Public

Seal
Residing at

My Commission Expires

A78-07265 Page 3 Date: 03/01/93



CHANGE IN ADDRESS OF NOTICE OF CLAIM
[ ] water Right Number (s): A’I@—-O—'Q(og

[ 1 0ld Mailing Address: Glenn £ Bawm £ NeHa Baum
1208 Blue akes Bivd So.
T ls b G220

[ ] New Mailing Address:

Zbel N. Zpoo €.
TE b %32

New Telephone Number: ( ) - <ime

[ 1 Signature of Claimantj//f;Z%%ié;¢¢?j#éééiiﬁkﬁsav?’

v il 77

FOR IDWR USE ONLY:

Initial Review and Data-Entry
Date: 2-1-43 By: Fas

Further Action Needed:

Further Action Taken

Date: By:
Final Review and Data-Ent H@VJ/HOWCQ 4 )
o S A R sy Aol
| Lol | - the. came. '
MIC ILMED

AUG 0 8 1994



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

w

TWIN FALLS
CIVIL CASE NUMBER: 39576

Ident. Number: A78-07265
Date Received: 5/26,1988

Receipt No: ¢ dda 766

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

Name : FLOYD D. WEST
Address: BOX 32a
DECLO, 1ID 83323
AND/OR
Name : FLORENCE WEST
Address: BOX 32a
DECLO, ID 83323
AND/OR
Name : GLENN E. BAUM
Address: 1208 BLUE LAKES BLVD. SOUTH
TWIN FALLS, ID 83301
AND/OR
Name: NETTA BAUM
Address: 1208 BLUE LAKES BLVD. SOUTH
TWIN FALLS, ID 83301
Date of Priority: JUL 30, 1985
Source: SPRING T

Point of Diversion:

Township Range Section 1/4 of 1/
22N O0lE 26 NW SE
Description of diverting works:
STORAGE TANK & PIPELINE
Water is used for the following purpo
Purpose From To
DOMESTIC 01,01 12/3
Total Quantity Appropriated is:
0.020 C.F.S. (and/or)
Total consumptive use is
A78-07265 Page 1

208-654-2147

208-654-2147

208-733-5254

208-733-5254

rib. to: ELK CREEK

4 of 1/4 Lot County
NW IDAHO
ses:
C.F.S (or) A.F.A.
1 0.020
0.60 A.F.A.

Acre Feet Per Annum.

Date: 05/26/88

MICROFILMED
0CT 06 1992



9. Non-irrigation uses:
1-DOMESTIC

10. Place of Use:

Township Range Section 1/4 of 1,4 Lot Use Acres
22N 0l1E 26 SE NW DOMEST

11. Place of use in counties: IDAHO
12. Do you own the property listed above as place of use? NO

13. other wWater Rights Used:
NONE

14. Remarks:
AGREEMENT WITH NEIGHBOR

15. Basis of Claim: LICENSE
Water Right Number:

A78-07265 Page 2 Date: 05,/26/88

MICROFILMED
0CT 06 1992



16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s):e_ > Date:L;f:;?éx 37§7

Date:

State of Idaho )

) SS.
County of Y. % )

Subscribed and sworn (or affirmed) before me this GIZ?7Z‘day _

of Iy 19 &8 '
' / Notary ‘Publi

Seal /
Residing at %Z S/

My Commission Expires Hﬁé;fy/égf/
- Lz

A78-07265 Page 3 Date: 05/26/88

MICROFILMED
0CT 061392
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11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.

w1 » L USE
TP 2u/ 2o




ﬁ;\&sé X e
Form Na. 42-1409 (2) b 1/88 JUN (5] O 1091
E | e (XY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE A
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAPpg/ment of Wewsr =7

sstern Regional ©
CIVIL CASE NUMBER: 39576
IN RE THE GENERAL ADJUDICATION Ident. Number S
OF RIGHTS TO THE USE OF WATER FROM Date Received
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number -
AENED - NOTICE OF CLAIM
TO A
WATER RIGHT
ACQUIRED UNDER STATE LAW
For Domestic and/or Stockwater Purposes
Where Daily Use is less than 13,000 gallons per day. Filing fee $25
Please type or print clearly
Floyd D. and Florence West (208) 654-2147
1. Name of Claimant () _Glenn E, and Netta Baum Phone( ) _(208) 733-5254 _
P.0. Box 32, Declo, Idaho 83323
Mailing Address _ 1208 Blue Lakes S., Twin Falls, Idaho Zip 83301
2. Date of Priority (Only one (1) per claim) _ January 1, 1962
3. Source of water supply (a) _spring
which is tributaryto ~ (b) _ E1k Creek
4. Location of point of diversion is: Township 22 N. Range 01 E
Section 26, NWw_1/4of __SE 1/4of _NW __1/4 ,Govt. Lot ,BM,,

County of Idahe

Additional points of diversion if any:

5. Description of existing diversion works (Ditches, Wells, Pumps, Pipelines, Headgate Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well. _storage tank and pipeline

6. Water is claimed for the following: (Limited to Domestic and/or Stockwater only. See Instructions)

(Both dates are inclusive) (cfs)
For _ domestic purposes from _ n1/01 to 12/31 amount 0.020
For purposes from to amount

7. Total quantity claimed _0.020 (cfs) 0.60AFA

8. Total consumptive use claimed is de minimus

9. Non-irrigation uses. Describe fully. (Domestic: give number of households served; Stockwater: Type and number of

livestock) 1 — domestic ;
M Lg;es: QIEE?JMEUIDI Clainnn
0CT 061992




10. Flace a “D" for domestic and "S" for stockwater use in the corresponding place of use below.

" TWP | RNG |SEC NE 174 N1/ S 1/6 SE 1/4

NE1/76| NW1/4 [SW1/4 |SE1/4 [NE1/4 [NW1/4 [SW176 [SE1/4 |NE1/4|NW1/4 BW1/4 [SE1/4|NE1/4 |[NWi/4 SW1/4 |SE1/4

29N| O1E | 26 ] p

11. In which county (ies) are lands listed above as place of use located?  Idaho

12. Do you own the property listed above as place of use? Yes _ X No
If your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described above.
License 78-07265 or None ( )

14. Remarks: i

the property pursuant to warranty deed from owner of adjoining property dated
October 15, 1973.

15. Basis of Claim (check one) Beneficial Use x Posted Notlce Licepse Permit
Decree Attw
If applicable provide IDWR Water Right Number
Court Case Number Decree Date

Plaintiff vs Defendant
¥ portion of claim number A78-10343 (see attached affldavit)
16. Signature (s)
(a.) By signing below, I/We acknowledge that I/We have received, read and understand the form entitled
"How you will receive notice in the Snake River Basin Adjudication.” (b.) I/Wedo ___ donot _x_

wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments 1

For Individuals: | do solemnly sye or affi wat thtisatte/(%g&ontamed in the foregoing document are true

and correct. 4
Signature of Claimant (s) - > Date [ g - /3— Ci/

x CW/{/
/M’W Date /g =49
For Organizations: | do solemnly swear or affirm that | am {l{m
! Title
of , that | have signed the foregoing
Organization
document in the space below as of
Title Organization
and that the statements contained in the foregoing document are true and correct.
Signature of Authorized Agent
Title and Organization Date
State of Idaho/or Idaho )
) SS.
County of Twin Falls )
.ﬂ AL TN
8 1o

Subscnbed an &g{:gfdré{fﬁged) before me this day of \JLUL,L 19 c{ {

; ! @E)\L/]A) % % Notary Public ﬂﬂ JOL.Y k

ey ‘2 3% 3

v Cho 5] =

: oam e £, 3 Residing at \lu)(m M,O

oo O

3 ‘;.“'f;c-;aﬁ‘?{@_.g:' My Commission Expires

Last Name v 77 LU o Ident No.

OCT 06 1992



AFFIDAVIT OF CLATMANT

STATE OF IDAHO )
: ss
County of Twin Falls)

GLENN E. BAUM, being duly sworn, deposes and says:

1. I am one of the claimants in the foregoing Amended
Notice of Claim to a Water Right. The other claimants are my
wife, Netta Baum, and Floyd D. West and Florence West, husband
and wife.

2. When we originally filed our claim in the Snake River
Adjudication proceeding, we were not aware of the priority date
we should have claimed for our water right. Upon investigation
of our water right, we have determined that we should have stated
a January 1, 1962, priority date. oOur water right was conveyed
to us by warranty deed from Maudie H. Silva Durgan and Elmer
Durgan, husband and wife, on October 15, 1973. A true and
correct copy of the deed is attached hereto as Exhibit ®"a"., A
corrected warranty deed, dated January 17, 1974, attached hereto
as Exhibit "B", more fully describes the water right conveyed by
the Durgans. Immediately prior to the conveyance, the Durgans
owned the property now owned by these claimants, as well as the
property upon which the spring was located. The property
retained by the Durgans at the time of the conveyance is the
property to which water right claim A78-10343 is appurtenant. 1In

this amended claim the claimants assert an entitlement to a

MICROFILMED
OCT 06 1992



portion of that water right, with priority date of January 1,
1962.

3. The water right conveyed to claimants’ predecessors in
interest from the Durgans was put to beneficial use in 1975.
Claimants’ éredecessors in interest, Lyle D. and Peggy J.
Albrecht, started building a cabin on the property in 1974 and
finished it in 1975. At that time Lylé Albrecht laid a plastic
pipe from the spring for a distance of approximately 15 feet to a
5,000 gallon storage tank on said property and then piped the
water on top of the surface to his house. He started using the
water at that time for domestic purposes at the cabin. These
facts and additional background are 1laid out in a copy of a
letter from William D. Collins, attorney at law, attorney for the
Albrechts, to Mr. & Mrs. Werner Kolb, the predecessor in interest
of David G. Pitts, who currently owns the property that had been
retained by the Durgans.

4. The water «claimed by the claimants has been
beneficially used continuously for domestic purposes since 1975.
Claimants and their predecessors have shared equally in the
spring with David Pitts’ predecessors in interest, have openly
claimed a right in and to said spring and exercised an ownership
interest and right in and to the said spring and its waters and
have asserted an interest adverse to any asserted priority of
David Pitts’ predecessors in interest to their full knowledge and

acquiescence.

MICROFILMED
AT 06 1992



SUBSCRIBED AND SWORN To before me this l D) day of June,
1991.

‘,\'5:(7.'_-'-:5

. '“t“‘.‘“ig £ Lo

:,:. ‘:? ‘_“‘:ij’:“‘:‘nc‘_“: O N

~ L= B
g0 _AQK%LAL KM
ELET™ e 8 NOTARY PUBLIC FOR 0
. S - Residing at Ct
{ Pyt My Commission Expires: 2; Zfz
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WARRANTY DEED

Lo iy

REH MAUDIE H, SILVA DURGAN and EIMER DURGCAN, husband and wife
vtk “L' m}nmrg , do hereby grant, bargain, sell and convey unto

Lo AT il ™

> at -

B I

“747 - LYLED, ALBRECHT and PEGGY J. ALBRECHT, husband and wife

“.the grantee , the following described premises, Jdaho
e 3 .

chasians

County ldaho, to wit:

Beginning at the N¥ corner of the SEY, NW}, Sec, 26, T22N, R1E, B.M.;
thence 100 feet South to THE REAL POINT OF BEGINNING; thence 278 fest
B sast, more or less; thence 345 feet in a southerly direction; thence

A 636 fest W3 thence 228 feet N, to THE REAL POINT OF BEGINNING.

This Deed also includes right and easement to a certain spring of
water that originates on the property retained by the grantors.

TO HAVE AND TO HHOLD the said premises, with their appurtenances unto the said Grantee g,
their heirs and assigns forever. And the said Grantors do hereby covenant to and

with the said Grantee s, that they are the owner in fee simple of said premises; that snid
premises ure free from all incumbrances

and that they will waitant and defend the sume from all lawful claims whatsoever.
Dated:

octover 15, 1973 P i ecdic /&‘,(%Zum 2«7.9«:»«
ey Aumaanis:
/]

STATE OF IDAHO, COUNTY OF Valley STATE bF IDAHO, COUNTY OF Zrlese © -
On this 15th day of Qetober » 12 73 1 hereby certify (hat this instrument was filed for record at
before me, a notary public in and for said State, personally the request of /@ p 'ﬂé'b’_,c‘rj_
. nxaa-ulu.,_' )
<Miuftp H., Silva Durgan and Elmer Durgan| * S0 minutes st /O welock .,
Q:‘..n--un-,":',’;".” this ? day of " )2
. '-.. % 19 7_3 , in my office, and duly recorded in Book
Q‘ARY 3t of Deeds at page
- H H
2 nowni’to rqC2a be the persos \g g hame g ) BOB
3 % ..lpw{&o the within imi Ackrowledged to L Warre
] - f;,p.'ﬂ\lﬁ ., they g me. Ex-Officio Recoider
fi ?%.' Soeanee® .
A S Vit Uloinr
Ty / otary Tublic By GV Derary
1 - Restding ut oCall - ldsho | Fees § /4 “cd : .
¥l Comm. Expires  2/L/77 Mail u:f7w m—
4 [Emne 17 A
v JENSEN-GRAVES CO, v ! ﬁ"l PP
* - : ,
propr e e Ehibir A Adbie $367a
{E:.-Z«... A

ON CLNHINCDLLNNI

! s
m
o

ACT 061392
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| 252654 WARRANTY DEED =

For Value Received MAUDIE H. SILVA DURGAN and RELMFR NURGAN, hushand

I'4
i

i and wife
;*I the grantors , do hereby grant, bargain, sell and convey unto

‘ LYLE D, ALBRECHT and PEGGY J. ALBRECHT, husband and wife, whose addr:-ss
1001 Skycliff Avenue, Boiss, Itaho 83705

the grantee 8, the following deseribed premises, in Idaho County Idaho, to-wit:

= = - -Deginning at the NW corner of the SE, NW), Sec. 26, T, 22 N., R, 1 Tast,

o M., thence 100 feet South to the real poin' of beginning; thence 277 feet
East, more or less; thence 345 fset in a southerly direction; thence 636 feet
West; thence 190 feet more or less in a northerly direction; thence 235 feet
in a Northeasterly direction to a point; thence lasterly apnroximalely 197
feet to the Real point of beginning- - -

This Deed is made specifically to correct that certain deed between the same two
parties and datod October 15, 1973, and recorded in Idaho County as Instrument
#251909,

This leed alsc ddncludesa right and an easement to a certair crring € f 1ater
that originates on the property retained by “he T.onters, and also accezs o
the &tove propert; thiough the drantor's propertr on the es'allished s ) b -

TQ}‘HAVE AND TO HOLD the said premises, with their appurtenances unto the suid Grentee =

nelr heirs and assigns forever. And the said Grantorc do hereby covenant to and

with the said Grantee c, that t he 3 = : the owner ¢ in fee simple of said premises; that they are free
from all incumbrances

and that ¢ hey will warrant and defend the same from all lawful cluims whatsoever.,

Dated: Jan, 17, 1974

G ’
—_— LL/-).['ZL./’\L', LiLlr' ] [;‘/’ )

/ZZZCLQMMLL/_‘L% .-

Yy 7
STATE OF IDAHO, COUNTY OF Valle- STATE OF IDAIO, COUNTY OF —- A éry
On this 17 day of J- sut L 197y, I kerchy cortify/that this inntrum‘cnz was fifed for record at
before me, a notary public in and for said State, personaily the request of _ e C . L;[.,_._ - /
appearcd Naudie H. 5ilva urgen ' /|,7 / /“ ck
and Elmer D-gan at 1/7 minutes past / (24 u'cluc# n.,
this 2 7 day of w}i—r\- ,
19 7% in my office, and duly recorded in Bfok
et Ay of Deeds at page .
“totha g tﬁb._r&non 8 whose nume S are
subses i "‘_!'o'-the eiﬁllil instrument, and acknowledged to - BOB 3, WAITE
%

., ‘uhey xecuted the same. Ex-Officio Recorsler
; .. . / 2 ,
Aoy " £ - e
P By 4\,,(('([LL SEVE AR

; N 5 Deputy.”
ny v otary Publie Fees § /- )
Reslding m¢. "1/, McCal? » Idaho

S Comm. Exirs D081 e f) o ), )G 78~ M et adtivn s ~ ED
- Evhibirt B MICROFILM
. 0CT 0 6 1992
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Nctober 9, 1985

Mr. and “Mrs. Werner Kolb
EZlk Lake Road R
Riggins, Idaho 83549 ' -

»

EATPUR Y VIS s VT Y
Dear !Mr. and Mrs. Volb:

. -
T

Nuy £irm reoreseancs “'r. and Mrg, Terla T, A1veacohie
sald trat ue ner crizh ey raconelsr o and ey L et
act to the usa o tha arvinag o e ranls -0,
I felt that ha shnaull »nravida - oo :
o)

n relating to his use 2% wacaer.

- -

-
-~

.

J
~d
0

Mr., and "rs. Albrecht ourzhased &heilr oro-ortv i
“audie Durgan and Rlmer Duraan. At that kime the
owned the 3% acres snld to Albrecht »nlus the land 1
sold to you. The Deaed from the Nuraans tn tha M hrag
recited that it included the riaht and easement to a ce.
sorina of water thaf oricinates on the provertv ratained ber
Durgans. The Albrechts purchased the nrovertv aczuirinc~ an
easement across the M™Mirgan provertv to take water from the

L)t
o

9]
e

ot B
)

n

3
(]
rf
R
e
3

. snring for their use on their land. ™r. Albrecht started

building his cabin in 1974 and finished it in 1975. At that
time he laid a vlastic pine from the spring for a distance
of approximately 15 feet to the 5,000 gallon storage tank on
his propertv and then nired the water on ton of the surface
to his house. Ile started using the water at that time.

Mr. Albrecht advises me when he made his nurchase the NDuraans
also were making a use of the water from the sorinag for

their residence. Under Idahn law when each rartv commenced

a use of the water, each acquired a water right. Hurcaans,
with the first use, have a orior right to the sprine but

only to the extent that thev annlied it to haneficial use.
Any water in excess of what thev had aopliad to beneficial
use was subject to apprownriaction by Albrecht. T understand
that Mr. Sourley, your predecessor, filed an avplication for
a water right with the Idaho Nepartment of "ater Resources.
¥r. Albrecht has similarlyv filed an anplication. The Durart-
ment of "Water Resources made their final insvection last
weck and will be issuina a water license in the near future
for the Albrecht right. According to the field check by the
Department of Water Resources, there is ample water to fill

both uses.
MICROFILMED
Evdibit C 0CT 06 1832



[

Mr. and Mrs. Wenner Kold
Octobhar 9, 1995
Page 2

Mr. and Mrs. Albkreacht have been tryinag to sell their
nrorerty, Linda L. Cook on September 7, 1285, had offered to
purchase the nrovertv. After they made that offer and later
in the month the Cooks met with vou. They were told hv wvou
that there had been litigation between your predscessor, ‘'r.
Snurley, and the Albrechts which eliminated the Albrecht
vater right 2al casemant. Theyv were also =213 that vou
vould, under no circumstances, permit the continued use bv
Albracht of the water or the easement. &3 a2 result of vour
stataments tha Tnohs backed out of the nurchase and acouired
another Narcel 2lsavhara. Tar vour -infeorrmation, thera has
nevay haan Aas liticacion hoteman the S-mrlavs znd “r. and

“3. Ak s 'wio. 17*\, L Tonminvs racnaninad shia ".?::ht
ldﬁc andl i ant iator€eore with ites usa., RAs a resule nf
A WP*IO“, the Vlhrechits navoe heen Jdarmacaed for leoss of the

!
[.—l

-
Tha u:a oF thae water and the =aserent. Tae
cranspire between vou and MMr. Srurlay it is my conclusion
that vou knew of the Alhrecht right. ''s. Dolina ~ill, a
r2al estat2 2crant for PRlevins “ﬂﬂncv in Riqains, states that
vou had looked at ‘the Albrecht nronerty nrior to sing
tha Snurley land. You were aware that the Albrechts wer
using water from the sprinag and observed the water vpipe
leadinc to the house. I also understand from the title
company, that vour title insurance policy lists an excention
for the Alhrecht easement and water richt.

urchasi

cala

g

0

"ithout waivino anv claim that the Albrechts have for famaqges
that exist at this time, thev want to imnress upon vou that
any interferonce with their water riaht or the easement will
bz omnosed. Alsc, anv similar denials that the water right
and easement exist tn prospective nurchasers will result in
lngal action.

‘Ir. Albrecht feels that with vour conversation there should
not he a nrohlem in the future and T trust that those Aif-
ferences have heen worked out and the two of yvou can be good
neiaghhors. I have enclosed a cony nf a correction warranty
deed from the Durcans to Mr. and Mrs. Albrecht dated Mav 8§,
1974 for your information which states the easement and
water right granted. Mr. Alhrecht conveyed the oropertv +o
his father and mnther while he was out: of state and when he
returned thev conveved it back tn him. 1In the interim, the
Spurleyvs had also executed a deed June 7, 1978 to the father
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Mr. and Mrsg, Werner Kolb
Octobexr 9, 1985
Page 3

and mother granting that easement and water right. A copny

of that deed is also enclosed.

Very truly vours,

COTLLTIN & MATLY

“illiam "D. Collins

WIDC/ligm - s g
nclosures

co: Lvle Alrcecht
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Boise, Idaho 83706 *P Weatorn Regional Office DISTRICT COURT - SRBA
Telephone: (208) 385-9200 TWIN FALLS/CO., IDAHO

Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of Water
From the Snake River Basin
Water System.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,
husband and wife,

Case No. 39576

ORDER
Plaintiffs,
vs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Pursuant to notice and agreement, the parties joined in a
telephonic conference with the Court this 18th day of March,
1992;

Jim Jones, appearing on behalf of plaintiffs.

Kirk MacGregor, of Dee, MacGregor and Fales, appearing on
behalf of defendants.

MICROFILMED
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Clive J. Strong, Deputy Attorney General, State of Idaho,
appearing on behalf of the Director of the Idaho Department of
Water Resources.

The plaintiffs have filed a motion for preliminary
injunction in the Snake River Basin Adjudication (SRBA), raising
certain disputes between the plaintiffs and the defendants (the
parties) as to the use of a spring and its waters, located on
defendants’ land in the NW%SE4NW% of Section 26, Township 22
North, Range 01 East, Boise Meridian, as particularly described
in the motion. The plaintiffs and defendants have signed a
stipulation, dated October 30, 1991, resolving their disputes.

The parties’ rights to water from the spring are pending
determination in the SRBA. The director of the Idaho Department
of Water Resources (director) has not examined the claims filed
by the parties to these rights and does not 3join in the
stipulation, except to the extent that the direcfor will observe
the subordination of defendants’ irrigation right to plaintiffs’
domestic right and such subordination shall be included in the
director’s report and decreed by this court in accordance with
Title 42, Chapter 14, Idaho Code.

IT IS THEREFORE ORDERED, as follows:

1. That the stipulation entered into between the parties
on October 30, 1991, a copy of which is attached hereto and
incorporated herein, is hereby ratified, approved and confirmed
as between the parties, except as to the provisions of paragraph

1 thereof that would alter the priority dates of the parties’

MICROFILMED
ORDER - Page 2 OCT 2 4 1996



rights, and the parties shall hereafter comply in all respects
with the terms of the same, as hereby modified.

2. That State Water License No. 78-07109 and Adjudication
Claim No. A78-07109 be, and they are hereby permanently and fully
subordinated in all respects to State Water License 78-07265 and
Adjudication Claim No. A78-07265. Said subordination shall be
utilized and observed by the director of the Idaho Department of
Water Resources in the director’s report hereinabove referenced.

DATED this i? day of March, 1992.

L) ocllgpe.

DANIEL C. TT, JR.
District Judge

/27‘{ /42{;¢n,< Cf%?zcﬂ ét&é%262¢ﬁf'(ij;£624J,'
ﬂ)«é ol g F Zcﬁé leney -

A Ao fllq X ‘ alec
7 ;ZE%L&dt}/éLllkﬁlﬁéﬁ/ﬁL A~ JA—

Ko a ceren. W//CZ(
g lliaCled’ 4pcga@iire q o, U

ot Ladhy el eA, A
Oha wpech. [, pacsir fot, T°

MICROFILMED
ORDER - Page 3 0CT 2 4 1996



OCT-3@~-1991 11:23  FROM  JIM JONES T3 19332492 P.B2-8S

DISTRICT COURT
TWINFALLS £O,, IDAHO

Ly

TN -5 B B0y
JIM JONES .
960 Broadway, Suite 310 s —
Boise, Idaho 83706 OB
Telsphone: (208) 385-9200 S
Twin Falls (208) 734-3345 -ﬁ’ﬂynﬁef—_g ST

Attorney for Plaintiffs @ @ PY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of water
From the Snake River Basin
Water System.

GLENN E. BAUM and NETTA BAUM, Case No. 39576
husband and wife, and FLOYD
D, WEST and FLORENCE WEST,

husband and wife, STIPULATION

Plaintiffs,
V8.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

WHEREAS, the parties, being the sole claimants to the waters
of a certain spring located in the NWLSELZNW% of Section 286,
Township 22 North, Range 01 East, Boise Meridian, on property
owned by defendants, David G. Pitts and Carolyn Pitts, husband

and wife, which real property is more particularly described in

MICROFILMED
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Exhibit "A" hereto, which exhibit is incorporated herein by this
reference; and
WHEREAS, plaintiffs Glenn E. Baum and Netta Baum, husband
and wife, and Floyd D. West and Florence West, husband and wife,
claim a domestic water right in and to said spring, as well as an
easement for access to the same, the same being for the use and
benefit of the real property described in Exhibit "B" hereto,
which exhibit is incorporated herein by this reference; and
WHEREAS, the rights associated with said spring, as claimed
in the Snake River Basin Adjudication, are as follows:
1. Adjudication Claim No. A78-10343, Priority 1/1/6z2,
for .02 cfs for domestic use for January 1 -
December 31, based on beneficial use. (Defendants)
2. Adjudication Claim No. A78-07109, Priority 5/4/78,
for .02 cfs for irrigation of two acres for March
1 - December 1, based on License 78=07109.
(Defendants)
3. Adjudication Claim No. A78-07265, current priority
7/30/85, for .02 cfs for domestic use for January
1 - December 31, based on License 78-07265.
(Plaintiffs) An amended claim has been filed,
reflecting a 1973 conveyance to plaintiffs of a
water right in the spring by defendants’

predecessor in interest; and

MICROFILMED
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WHEREAS, the parties’ conflicting claims have been brought
to the Court for resolution and the parties have reached a
compromise with respect thereto that they wish to reduce to
writing and have confirmed by the Court;

IT IS THEREFORE STIPULATED, as follows:

1. The parties acknowledge that plaintiffs’ predecessors
in ownership of the real property described in Exhibit B began
beneficially using the waters of the spring located on the real
property described in Exhibit A for domestic purposes in 1975 and
agree that the priority date of License 78-07265 and Adjudication
Claim No. A78-07265 should be July 30, 1975, instead of July 30,
1985. The parties do hereby reguest that the Court enter an
Order amending said license and claim to specify the July 30,
1975, priority date for plaintiffs’ .02 cfs for domestic use for
January 1 - December 31. It is understoed and agreed that
defendants’ first priority right for domestic use, dating to
January 1, 1962, and evidenced by Adjudication Claim A78-10343,
shall not be hereby affected, the intent hereof being to
subordinate defendants’ irrigation use to plaintiffs’ domestic
use.

2. Defendants and their heirs, successors and assigns,
recognize and at all times hereafter shall observe the priority
of plaintiffs and their heirs, successors and assigns to the
waters of said spring for domestic uses under the terms of

License 78-07265 and Adjudication ¢Claim No. A78-07265, as

MICROFILMED
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amended, over defendants’ irrigation water right represented by
License No. 78-07109 and Adjudication Claim No. A78-07109.
Plaintiffs relinquish and waive all other claims to entitlement
to the waters of said spring.

3. Plaintiffs shall be entitled to a permanent easement
for access to said spring for conveyance of water from the spring
to their property and for maintenance and repair of the spring
and the conveyance facilities. Any repairs, maintenance or
renovation shall be done in a proper and workmanlike manner and
shall not damage, interfere with or diminish the rights of the
defendants in and to said spring. Plaintiffs agree to use the
existing gate installed by defendants in the fence separating
their respective properties for access to said spring.

4. Plaintiffs shall have the immediate right to reinstall
their water supply pipeline into the spring at sufficient depth
to ensure a pure and potable supply of domestic water, free from
surface debris, and shall have the continuing right to draw from
and maintain said installation, provided that plaintiffs shall
not place their water supply pipeline at a lower depth than the-
defendants’ existing pipeline. Plaintiffs shall install a valve,
permitting them to draw up to 5 gallons per minute flow from said
spring, taking necessary steps to set said valve at a 5 gallen
per minute maximum. Plaintiffs and their successors agree to
limit their usage to a maximum of 5 gallons per minute so long as

defendants or any person related to them by blood or marriage

MICROFILMED
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within the second degree own the property described in Exhibit A
hereto.

5. The parties shall take such joint action as may be
necessary to protect the purity and integrity of said spring,
including steps to fully enclose the spring in order to prevent
debris and contaminants from entering the sane.

6. In the event that either party institutes suit to
enforce the provisions of this agreement or to secure redress for
its breach, the prevailing party in =such litigation shall be
entitled, in addition to any other relief granted by the Court,
to a reasonable award of attorney fees.

DATED this .30 day of October, 1991,

Q_

NES
ttorney ({jr Plaintiffs Attorney for Defendants

%

ht
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EXHIBIT A

A tract of land located in Section 26, Township 22 North, Range 1
East, Boise Meridian, Idaho County, Idaho, and more particularly
described as follows:

Commencing at the % corner common to Sections 26 and 27, Township
22 North, Range 1 East, Boise Meridian;

Thence North 44°28/42" East, 1753.30 feet to the TRUE POINT OF
BEGINNING;

Thence South 37°26/45" East, 246.95 feet to a point;

Thence South 0°00/00" West, 116.99 feet to a point;

Thence North 90°00/00" East, 179.81 feet to a point;

Thence North 0°00/00" East, 631.40 feet to a point;

Thence South 63°56’/01" West, 255.83 feet to a point;

Thence South 25°56/01" West, 229.00 feet to the TRUE POINT OF
BEGINNING

MICROFILMED
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EXHIBIT B

A tract of land located in Section 26, Township 22 North, Range 1
East, Boise Meridian, Idaho County, Idaho, and being more
particularly described as follows:

Commencing at the % corner common to Sections 26 and 27, Township
22 North, Range 1 East, Boise Meridian:

Thence North 44°28/42" East, 1753.30 feet to the True Point of
Beginning;

Thence South 44°51704" West, 202.76 feet to a point;

Thence South 29°29720" West, 60.00 feet to a point;

Thence South 18°29/09" West, 251.56 feet to a point;

Thence North 90°00/00" East, 582.25 feet to a point;

Thence North 0°00/00" East, 121.50 feet to a point;

Thence South 90°00’/00" West, 179.81 feet to a point;

Thence North 0°00/00" East, 116.99 feet to a point;

Thence North 37°26/45" West, 246.95 feet to the True Point of
Beginning.

Together with an easement and right to the joint use of a spring
and the water that originates in that spring which is located on
property 1lying east of and adjacent to the above-described
property. The spring lies on what was formerly known as the
eastern portion of Tax 24 and which easement and spring is
referred to in Idaho County instrument #253806.

MICROFILMED
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following:

CERTIFICATE OF MAILING

I HEREBY CERTIFY that one true and correct copy of the
foregoing ORDER was mailed this 19th day of March 1992 in an
envelope with sufficient first-class postage prepaid thereon to the

Six Copies To:

David B. Shaw, Chief
Adjudication Bureau
Idaho Department of
Water Resources
1301 North Orchard
Boise, ID 83706

One Copy Each To:

Clive Strong

Office of the Idaho
Attorney General

Room 210, Statehouse

Boise, ID 83720

Peter G. Monson

Indian Resources Section

Environment & Natural Resources
Division

P.O. Box 44378

Washington, DC 20026-4378

Jim Jones
960 Broadway, Suite 310
Boise, ID 83706

Kirk MacGregor
Dee, MacGregor and Fales
416 West Main Street
Grangeville, ID 83530

ORDER SETTING SCHEDULING CONFERENCE

iana R. Delaney
Legal Secretary and
Clerk of the Court

-1-
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JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (208) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of Water
From the Snake River Basin
Water System.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,
husband and wife,

Case No. 39576

MOTION TO SHORTEN TIME FOR
HEARING AND ORDER SHORTENING
TIME FOR HEARING AND
SCHEDULING HEARING

Plaintiffs,

vs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

W’ W Wl W G S N W s st P P P P CuP = wP P P St

COME NOW the plaintiffs and move the Court for an order
shortening the time for scheduling a hearing on plaintiffs’
Motion for Preliminary Injunction and setting the hearing on said
matter for September 16, 1991 or as soon thereafter as is
practicable. This motion is based upon the need for an immediate

resolution of this matter, as set forth in the accompanying

MOTION TO SHORTEN TIME FOR HEARING

AND ORDER SHORTENING TIME FOR HEARING MICROFILMED
AND SCHEDULING HEARING - Page 1 0CT 2 4 1996



affidavit of Glenn E. Baum, and in order to avert irreparable

injury to plaintiffs.

DATED this 7% day of August, 1991.

éé/'*7h<:259£:
JIM JONES

ORDER
It appearing from plaintiffs’ Motion to Shorten Time for
Hearing and the accompanying affidavit of plaintiff Glenn E.
Baum, that good cause exists therefor;
IT IS HEREBY ORDERED That the time for hearing of
plaintiffs’ Motion for Preliminary Injunction be shortened and
that the hearing of said motion be scheduled before this Court

for 2/ o’‘clock g .m. on ﬂcfélép,— /7 s 1991.
DATED this 3dﬂ day of August, 1991.

/~_1C '420{_)/%4 (. &ﬁéé#

DISTRICT JUDGE

MOTION TO SHORTEN TIME FOR HEARING

AND ORDER SHORTENING TIME FOR HEARING MICROF ILMED
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JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (20) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication)
of Rights to the Use of Water
From the Snake River Basin
Water System.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,
husband and wife,

Case No. 39576

NOTICE OF HEARING
Plaintiffs,

vs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

TO: DEFENDANTS DAVID G. PITTS AND CAROLYN PITTS, HUSBAND
AND WIFE.

PLEASE TAKE NOTICE that on Tuesday, the gff day of

0(,7&# ~ _, 1991, at the hour of ?'do o’clock 4 .m. of

said day, or as soon thereafter as counsel can be heard, at the

courtroom of the above-entitled court in Twin Falls, Idaho,

NOTICE OF HEARING - Page 1 M'CHOF'LMED
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plaintiffs will call up for hearing their Motion for Preliminary
Injunction, a copy of which is attached hereto and served
herewith. Plaintiffs have requested oral argument on said
motion. You are advised to attend said hearing, either
personally or through counsel, and participate therein as may be

appropriate.

DATED this 30th day of August, 1991.

| MICROFILMED
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JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (208) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of Water
From the Snake River Basin
Water System.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,
husband and wife,

Case No. 39576

)
)
)
)
)
)
)
;
) MOTION FOR PRELIMINARY
) INJUNCTION
Plaintiffs, )
)
)
)
)
)
)
)
)

vs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

DESCRIPTIVE SUMMARY

Plaintiffs and defendants are adjoining property owners in
Idaho County. Plaintiffs own the real property described in
Exhibit "B" hereto (Parcel B) and defendants own the property

described in Exhibit "A" hereto (Parcel A). Both parties have

MICROFILMED
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water rights in a small spring located on Parcel A. The rights
associated with the spring are as follows:
1. Adjudication Claim A78-10343, Priority 1/1/62, .02
cfs for domestic use for January 1 - December 31,
based on beneficial use. (Defendants)
2. Adjudication Claim A78-07109, Priority 5/4/78, .02
cfs for irrigation of two acres for March 1 -
December 1, based on License 78-07109.
(Defendants)
3. Adjudication Claim A78-07265, current priority
7/30/85, .02 cfs for domestic use for January 1 -
December 31, based on License 78-07265.
(Plaintiffs) An amended claim has been filed,
reflecting a 1973 conveyance to plaintiffs of a
water right in the spring by defendants’
predecessor in interest.
Plaintiffs contend that the application for license 78-07265
did not reflect the true priority and manner of acquisition of
the right. Plaintiffs have filed an amended adjudication claim,
seeking a portion of defendants’ 1/1/62 priority claim. Despite
the fact that plaintiffs and their predecessors in ownership of
Parcel B have utilized waters of the spring for domestic purposes
for approximately 15 years, defendants cut plaintiffs’ pipeline
on February 21, 1991, and have refused to allow plaintiffs to

obtain waters from the spring ever since.

MICROFILMED
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In this proceeding the plaintiffs seek a preliminary
injunction against defendants, allowing plaintiffs to utilize the
waters of the spring during the pendency of this action.
Plaintiffs also seek attorneys fees. The motion is supported by
the affidavits of Lyle D. Albrecht and plaintiff Glenn E. Baun,

both of which are filed and served herewith.

MOTION FOR PRE Y N
COME NOW Plaintiffs, through their attorney of record, and
move the Court for entry of a preliminary injunction against the
defendants, David G. Pitts and Carolyn Pitts, husband and wife,
providing as follows:

(1) Requiring David G. Pitts and Carolyn Pitts to
restore to the plaintiffs the year-around use and
enjoyment of at least three gallons per minute
flow from the spring located on Parcel A for the
benefit of the dwelling house located on Parcel B.

(2) Requiring David G. Pitts and Carolyn Pitts te
reinstall plaintiffs’ waterpipe in said spring for
conveyance of domestic water to plaintiffs’
storage tank located on Parcel B and to maintain
said pipeline, or to permit plaintiffs to maintain
the same, so that it will provide an uninterrupted
flow of water to plaintiffs’ property for their

domestic and culinary use.

MICROFILMED
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(3) Restraining and enjoining David G. Pitts and
Carolyn Pitts and their agents, servants and
employees from interfering in any way with the use
and enjoyment by plaintiffs on a year-round basis
of at least three gallons per minute from the
spring on Parcel A.

(4) Restraining and enjoining David G. Pitts and
Carolyn Pitts from utilizing the waters of the
spring on Parcel A for any purpose other than
licensed purposes and specifically prohibiting
said defendants from utilizing any of the waters
of said spring for a certain fish pond located on
their property.

Plaintiffs respectfully request that the Court award them

reasonable attorneys fees for prosecuting the matter.

This motion is based upon the affidavits filed herein and on
the ground that plaintiffs will suffer immediate and irreparable
injury unless they are restored to the use of their domestic
water by order of this court. Plaintiffs and their predecessors
in ownership of Parcel B have utilized the waters of said spring
for domestic purposes for approximately 15 years until defendants
cut the pipeline providing water from the spring to plaintiffs’
property on February 21, 1991. Plaintiffs have no other reliable
source of water for their cabin. Entry of such a preliminary

injunction would not prejudice the interests of the defendants.

MICROF
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ORAL ARGUMENT ON SAID MOTION IS REQUESTED.

DATED this 727"  day of August, 1991.

Ay : .
JIM JONES
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A tract of land located in Section 26, Township 22
North, Range 1 East, Boise Meridian, Idaho County,
Idaho, and being more particularly described as follows:

Commencing at the % corner common to Sections 26 and
27, Township 22 North, Range 1 East, Boise Meridian:
thence North 44°28'42" East, 1753.30 feet to the
True Point of Beginning;

thence South 44°51'04" West, 202.76 feet to a point;
thence South 29°29'20" West, 60.00 feet to a point;
thence South 18°29'09" West 251.56 feet to a point;
thence North 90°00'00" East, 582.25 feet to a point;
thence North 0°00'00" East, 121.50 feet to a point;
thence South 90°00'00" West, 179.81 feet to a point;
thence North 0°00'00" East, 116.99 feet to a point;
thence North 37°26'45" West, 246.95 feet to the
True Point of Beginning.

Together with an easement and right to the joint use of
a spring and the water that originates in that spring
which is located on property lying east of and adjacent
to the above described property. The spring lies on
what was formerly known as the eastern portion of Tax
24 and which easement and spring is referred to in
Idaho County instrument #253806.

MICROFILMED
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TP,

.-(*-n“ No. 1) Revised May 1, 1978

4 tract of land looated in Seotion 26, Township 22 North, Range 1 East, Boise Meridian,
Idsho County, Idaho and being more particularly desoribed as follows:

O ¢

Commencing at the 1/4 Corner Common to Sections 26 and 27, T.22N., R.1E., B. N.;

Theice North 44° 28' 42" East, 17563.501t.to the TRUE POINT OF BEGINNING; Thence

South 37° 26' 45" East, 246.95 feet to a point; Thence South 0° 0O 00" West,

118.99 feet to a point; Thence North 90° 00' 00" East, 179,81 feet to a points Thence
Forth 0° 00' OO" East, €31.40 feot to & point; Thence South 63° §8' 01" West,

265.83 feot to a points Thenoo Sruth 25° §6' 01" West, 229.00 fest to the true point
of beginning; Comprising 8.25 acres more or less,

MICROFILMED
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JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (20) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication)
of Rights to the Use of Water
From the Snake River Basin
Water Systenm.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,
husband and wife,

Case No. 39576

)
)
)
)
)
;
) AFFIDAVIT OF LYLE D.
) ALBRECHT
Plaintiffs, )
)
vs. )
)
)
)
)
)
)

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

STATE OF IDAHO
88

S Np® S

COUNTY OF ADA

Lyle D. Albrecht, being duly sworn, deposes and says:
1. I am one of the grantees described in the warranty deed
attached hereto as Exhibit A, which deed is incorporated herein

by this reference. My wife, Peggy J. Albrecht, and I purchased

MICROFILMED
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the described parcel of property from Maudie H. Silva Durgan and
Elmer Durgan, husband and wife, in 1973. We wanted to insure a
supply of water to the property so that we could meet our
domestic water needs. We reached an agreement with the grantors
whereby they transferred a right to use the water of a certain
spring on the property they retained, which property is described

in Exhibit B hereto. (Parcel B).

2. My wife and I started building a cabin on our property

in 1974 and finished it in 1975 around the /S'*" of

&’!‘L. When the cabin was finished, I installed a system to
pipe the water from the spring on Parcel B to the cabin. I laid
a piece of plastic pipe in the spring so that it would pipe water
to a 5,000 gallon storage tank on my property. The water was
then piped on the surface of the ground to the house. When the
water system was completed, my wife and I used it continually to
serve the domestic uses of the cabin until we sold the property
on July 1, 1986. When we sold the property, we conveyed our
right in the spring. We deemed the water right a part of the
real property.

3. We did have some trouble over our water right with
Werner Kolb, who then owned Parcel B, and we secured the services
of William D. Collins, attorney at law, to get the situation
resolved. Mr. Collins wrote Mr. Kolb a letter, a copy of which
is attached hereto as Exhibit C, and we were then able to reach

an accommodation whereby we continued our use of the spring. Our

vilCROFILMED
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/
general usage over the ten-year period was approximately QE—- 3

gallons per minute. i

SUBSCRIBED AND SWORN TO before me this z%ay of August,
1991. |

ho
Residing™at

R o:
My commission expires /QJ-%Q
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] 251909 WARRANTY DEED s

POOR ORIGINAL

- MAUDIE H, SILVA DURGAN and EIMER DURGAN, husband and wife

ot -

th& grantorg , do  hereby grant, bargain, sell and convey unto
Je 'I'Ir "-..‘..
:.":: 4> __’

“t’hg. grantee , the following described premises,

~ LYLE D, ALBRECHT and PEGGY J. ALBRECHT, husband and wife

Tdaho County ldaho, to wit:

e

N REwY

1 e A

Beginning at the MW corner of the SE3, NWi, Sec, 26, T22N, R1E, B,M.;
thence 100 feet South to THE REAL POINT OF BEGINNING; thence 278 feet
sast, more or less; thence 3L5 feet in a southerly direction; thence

636 feet V3 thence 228 feet N. to THE REAL POINT OF BEGINNING,

This Deed also includes right and easement to a certain spring of
water that originates on the property retalned by the grantors,

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grintee g,

their heirs and assigns forever. And the said Grantorsg do hereby covenant to and

with the said Grantee 8, that they are the owner in fee simple of said premises; that suid
premises are free from all incumbrances

and that they will warrant and defend the same from all lawful claims whatsoever.

Dated:
October 15, 1973 .W C‘Laxjf-'c A‘/(ZZZWL o@la/;yq,—

vt 477 jﬁ-ultﬂﬁ/}/i 2.
/

S|imlarE e E

i -"".Ruidinx at

STATE OF IDAHOQ, COUNTY OF Valley

On this 15th day of Qctober + 19 73+
before e, n notary public in and for said State, personally

otARY

nowhi ‘o rgCiot be l}m perlol
3 _:pw\i- o the within ins
¢ gfa that they

s,

¥
5

Mcca1l . 1daho

Comm. Expires

2/u/17

STATE bF IDAHO, COUNTY OF ZALest o .
| hereby certify that this instrument was filed for secord at

the request of /a., ye :[l:é'—&'i'c_u ) :
at SO minutes past /o v'clock  n, ,
this dayof " )72 v

19 7_3 , in my office, and duly recorded in Book
of Deeds at page

ON LNANCBLLSNI

BOB 3, waire
Ex-Officio Recoider

; Ny wdo Ylour
s i Ay /vy yal
/A

ey 17 A

By

Deputy.

4EniEngasvEs Co.

Ty

Ltrtiies

. it .

EVA!Z/?‘ A

‘A lhie §367a,
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-(fnot Fo. 1) Revised May 1, 1978 a
A traoct of land looated in Seotion 26, Township 22 North, Range 1 East, Bolse Meridian,
Idaho County, Idaho and being more particularly described as follows:

L4

Commencing at the 1/4 Corner Common to Sections 26 and 27, T

.22“.. ROIE.. B. "o,
‘Thefice Rorth 44° 28°' ¢2" East, 1753

+S0Tt.to the TRUE POINT OF BEGINNING; Thence
South 37° 26' 45" East, 246.95 feet to & point; Thence South 0° 00' OO™ West,

116.99 feet to a point; Thence North 90° 00' 00" East, 179.81 feet to a points Thence
Korth 0° 00' oO" East, 631.40 feet to a_point; Thence South 63° 56' 01" West,

265.83 feet to a points Thenoce S~uth 25° 56' 01" West, 229.00 feet to the true voint
of beginnings Comprising 3.25 acres more or less.

MiCROFILMED
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POOR ORIGINAL

Nctober 9, 1985

Mr. and *Irs. Werner Kolh
Zlk Lake Road R
Riggins, Idaho 83549 ' -

Dl bia ,,S)_c‘_\u
Dear !r. and Mrs. Yolb:

Nuy £irm revresaencs 'r. And Urs, Terla o Uliasanihve
Aibrechict said tiat e men trizh o veeonslao oaad o
with resscact tno the usa nT tha enving rasr ba -a:0 =
iovaver, I felt that he shaull nravicda coes mef gty 60 o 7 s s
information relating to his use n7 ua

-
BN

rixeg

Mr. and iirs, Albrecht ouarchased fhair oro—orave
“audie Durgan and Wlmer Duraan. Xt that kine kgt
owned the 3% acres snld to Mlbrecht nlus the land wlti-n
sold to you. The Daed from the Nurqans tn the M -rachtsz
racited that it included the riaht and easement to 2 certain
sorinc of water that oricinates on the provertv rataine? ber
purgans. The Albrechts purchased the nroverty aczuirin~ an
easement across the "urgan prowvertv to take water from the
snring for their use on their larnd. r. “lbrecht started
building his cabhin in 1274 and finished it in 1975. At that
time he laid a vplastic nine from the soring for a distance
of aporoximately 15 feet to the 3,900 gallon storage tank on
his pronertv and then nired the water on ton of the surface
to his house. 1le started using the wvater at that timo.

Mr. Albrecht advises me when he made his nurchase the Muraans
also were making a use of the water from the sorina for

their residence. Under Idaho law when each rartv cormmenced

a use of the water, each accuired a water richt. ™arcans,
with the first use, have a nrior right ton the snrinc but

only to the extent that thev annlied it to Yaneficial use.
Any water in excess 0f what thev had avoliad to beneficial
use was subject to anpromnriation by Albrecht. I under=tand
that Mr. Sourley, your predecessor, filed an application for
a water right with the I.laho Nepartment of "later PResources.
¥r. Albrecht has similarly filed an amplication. The n=nart-
ment of Water Resources made their final insvection last
weck and will be issuina a water license in the near future
for the Albrecht right. According to the field check by the

Department of Water Resources, there is ample water to €ill
both uses.

Evhibr? C MIGROFILMED
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Mr. and Mrs. ner Kolb POOR ORIGINAL
Octobar 9, 19%> '
Page 2

Mr, and ™Mrs. Albrecht have been tryinag to sell their
prorverty, Linda L. Cook on September 7, 1385, had offered to
purchase the proverty. After they made that offer and later
in the month the Cooks met with you. They were told hv wvou
that cthere had been litication between your predzcessor, ‘'r.
Snurlev, and the Albrechts which eliminated the Albrecht
vater right 2al casenant. Thay were also 2314 that you
would, under no circumstances, permit the continued use bv
Albrecht of the water or the easement. ¥35 2 result of vour

e

stataments tha "naks hacked out of the vurchase and ~couired

anather narcal 2lsevhinra, Tar vour infeormation, thera has
nevars haan ane liticanien “arwnan tha Sourl-vs and Mr. 2nd

U TR A A A T “Sen, by Tourisvs vaeosninsd tha tlliezcoht
rishe and A1 ant iatar©ore writh itr usa. As a rasulce nf
A~ Aetion, the Ylbhrechte have heen Jaraca2d far less of tha
=al=a.

. V\ibhracht, after nmeetine wivh vy, Tele thacoowou A, aave
raceiva? seme nisranrasenzation fram My, “fpurley raaarding
Tha usa af tha water and the easerent. “aqardloss of what
cransnire? between vou and ‘'r, Snurley it is my conclusion
that vou knew of the Alhrecht right. *'s. Ddnlina 7ill, 2
r2al estat2 2rent for Plevins Mo

ancy in Piqains, states that
vou had lonked at The Albrecht nronerty nrior to nurchasing
tha Srurlev land. You were aware that the Alhrechts were
usina water from the sprinag and observed the water nipe
leadinc te the hous=. I also understand from the title
comnany, that vour title insurance policy lists an excention
for the Al%raecht easemant and wataer richt.

“ithout waivino anv clair that the Albrechts have for Famaqes
that evist at this tire, thev want to imnress unon vou that
anv interforonce with their water right or the easement will
he omnosed. Also, anv similar denials that the water riacht
and easement evist tn nrospective nurchasers will result in
l1nagal action.

Ir. Albrecht feels that with vour conversation there should
not hea a mnroblem in the future and 1 trust that those Aif-
ferences have bheen worked out and the two of you can be good
neiahhnrs. I have enclosed a conv nf A correction warranty
deed from the NDurcans to Mr. and Mrs. Albrecht dated 'av 8§,
1974 for your information which states the easement and
water right gqranted. Mr. Alhrecht conveyed the oropertv o
his father and mather while he was out of state and when he
returned thev conveved it back tn him. 1In the interim, the
Spurlevs had also executed a deed June 7, 1878 to the father

WMICROFILMED
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_ POOR ORIGINAL

Mr. and Mré. Werner Kolb
October 9, 1985
Page 3

and mother granting that easement and water right.

A cony
of that deed is also enclosed.

Very trulvy vours,

COTLLTIN & MAILY

“illiam ®. Tollins

YIDC/qm S
nclosures

co: Lwvle Albrroecht

iMIGROFILMEL
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JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (20) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication)
of Rights to the Use of Water
From the Snake River Basin
Water System.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,
husband and wife,

Case No. 39576

CERTIFICATE OF MAILING
Plaintiffs,

vs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

I HEREBY CERTIFY that on the 30th day of August, 1991, I
served true and correct copies of the following-listed documents,
to-wit:

Motion to Shorten Time for Hearing and Order Shortening
Time for Hearing and Scheduling Hearing

Motion for Preliminary Injunction

iICROFILME
0CT 2 & 1996

CERTIFICATE OF MAILING - Page 1



Notice of Hearing
Affidavit of Glenn E. Baum
Affidavit of Lyle D. Albrecht,

by placing the same in the United States mail, postage prepaid,
addressed to the following:

David G. Pitts
HC 75, Box 3552
New Meadows, ID 83645

Kirk A. MacGregor
Attorney at Law

P.O. Drawer 463
Grangeville, ID 83530

Attorney General Larry Echohawk
Statehouse Mail, Room 210
Boise, Idaho 83720

David Shaw

Adjudication Bureau Chief
Department of Water Resources
1301 North Orchard

Statehouse Mail

Boise, Idaho 83720 (6 copies)

Peter Monson

Trial Attorney

United States Department of Justice
Land and Natural Resources Division
Indian Resources Section

P.O. Box 44378

Washington, D. C. 20026-4378

DATED this 30th day of August, 1991.

iMICROFILMED

CERTIFICATE OF MAILING - Page 2 0CT 2 4 1996



JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (208) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of Water
From the Snake River Basin
Water Systen.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,

)

)

)

)

;

) Case No. 39576

)

)
husband and wife, ) AFFIDAVIT OF GLENN E. BAUM

)

)

)

)

)

)

)

)

)

)

Plaintiffs,

vs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

STATE OF IDAHO )

COUNTY OF TWIN FALLS )

Glenn E. Baum, being duly sworn, deposes and says:

1. I am one of the plaintiffs in the above-entitled

action. This affidavit is made upon my own personal knowledge,

ICROFILMEI
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and I am competent to testify as to the matters herein stated.
This affidavit is submitted in support of plaintiffs’ Motion for
Preliminary Injunction.

2. In May of 1988 the four plaintiffs purchased a parcel
of real property located in Idaho County, Idaho, a description of
which is attached hereto as Exhibit "A" and incorporated herein
by this reference. Said parcel is hereinafter referred to a
"Parcel A." As stated in Exhibit "A", the conveyance included
"an easement and right to the joint use of a spring and the water
that originates in that spring." The spring is 1located on
adjacent property currently owned by the defendants. The
description of defendants’ real property is contained in
Exhibit "B", which exhibit is incorporated herein by this
reference. Said parcel is hereinafter referred to as "Parcel B."

3. Attached hereto as Exhibits ®"c“, ®p®, ®wE®" and "F" are
true and correct copies of deeds that I obtained from the county
recorder of Idaho County, Idaho, each reflecting its respective
recording number. Exhibit "C" reflects a conveyance of Parcel A
to Lyle D. Albrecht and Peggy J. Albrecht, husband and wife,
pPredecessors in interest to the plaintiffs. Immediately before
the conveyance, the grantors, Maudie H. Silva Durgan and Elmer
Durgan, husband and wife, were the owners of both Parcel A and
Parcel B. Exhibits "D" and "E", both of which reflect a "“right
and an easement to a certain spring of water that originates on

the property retained by the grantors (Parcel B)," reflect that

MICHOFILMED
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they were made to correct previous deeds. Exhibit "F" is a
quitclaim deed from the Durgans’ successor in interest to
Parcel B, namely, Gideon W. Sperle and Loma S. Sperle, husband
and wife. It, too, reflects the conveyance of a water right in
the spring to the owners of Parcel A.

4. At the time we took over the property, a plastic pipe
was located between the spring on Parcel B and a water storage
tank located on Parcel A. A pipe ran between the storage tank
and our cabin to supply domestic water to the cabin. We replaced
the tank shortly after we purchased the property and took
necessary action to insure a continuous flow of water from the
spring to the tank and on to the cabin. From the time we got the
new system operational, we had water running through it to the
cabin on a year-round basis so as to keep the pipes clean, to
keep the domestic water fresh, and to keep the system from
freezing up. Although we could have drawn a greater gallonage, I
set the valve so that there would be a maximum flow of
approximately three gallons per minute. That was done so as to
insure that the spring would overflow its banks on a continuous
basis, allowing floating debris to spill over the sides so that
the spring itself would be pure.

5. Not long after we purchased our property, we
encountered problems with Werner Kolb, who was then the owner of
Parcel B. Mr. Kolb contended that we did not have any rights in

the spring and threatened to cut us off. Mr. Kolb had been in

iMICROFILMED
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touch with the Western Region Office of the Idaho Department of
Water Resources and had been advised that his water right was
prior to ours. A copy of the August 12, 1988, letter he received
from the Department is attached hereto as Exhibit "G". That
letter did not reference the conveyance of a water right to the
spring. This was not the first dispute that had taken place
between subsequent owners of the two parcels. We obtained a copy
of a letter written to Mr. Kolb by an attorney for the original
grantee of parcel A, a copy of which letter is attached hereto as
Exhibit "H". I brought the contents of this letter to Mr. Kolb'’s
attention some time during the latter part of August or first
part of September in 1988, and he relented somewhat, as indicated
in the letter he wrote to me and my wife on September 23, 1988,
which is attached hereto as Exhibit "I". 1Incidentally, my wife
and I did not agree to the terms stated in his letter, but we did
have an uninterrupted supply of water during the rest of the time
he owned parcel B. In fact, about the time he wrote the letter,
Mr. Kolb cemented a portion of the spring and placed our pipe in
the cement wall around the spring so as to feed the plastic pipe
that fed our water supply to parcel A. Another pipe, larger than
ours and adjacent to it in the cement wall, furnished his water
needs. We didn’t object that his pipe was larger because he
never used his full purported allocation. The spring has always
produced enough to take care of the usage for Parcel B and to,

additionally, serve our needs very adequately.

AFFIDAVIT OF GLENN E. BAUM, Page 4 iMMCHOFILMED
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6. When defendants purchased parcel B, Mr. Pitts told me
that we had no right to the spring and that we needed to get our
pipe out of it. About the first week in December of 1990, Mr.
Pitts told me that he planned to construct a pond on Parcel B.
He said he would use it for fire protection and that it would
also be a fish pond. He said he planned to use the water from
the spring to fill the pond. He proceeded with the construction
of the pond and it was finished around the last part of April,
1991. He started filling the pond at that time and appears to be
diverting almost all of the flow of the spring into the pond.
Even with a substantial flow of water, the pond does not seem to
be filling significantly and it is a real mess. During the early
part of January, 1991, Mr. Pitts advised me that he was going to
build a new house on Parcel B for his father-in-law and that he
would need to furnish water to that house. A power line has
recently been installed into the property and a meter has also
been emplaced so it looks as if he plans to move ahead with the
new house.

7. On or about February 17, 1991, Mr. Pitts furnished us
with a letter claiming that we had no water right in the spring
and stating that he would terminate our usage of it. A copy is
attached hereto as Exhibit "J". We strenuously disagreed with
the content of the letter and refused to sign for its receipt.
On February 18, 1991, our water supply was cut off, due to a

break in the pipe. I don’t know how the break occurred, but I do

iviiCHOrILMEL
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have a hunch. In any event, I repaired the pipe a couple of days
later, but on February 21, 1991, Mr. Pitts cut the pipe serving
our property and threw it over the fence. After that he
proceeded to fence in the spring, and we have been without water

ever since.

8. I obtained a copy of the application for permit that
had been filed with the Department of Water Resources by the

original grantee of parcel A, and a copy of the same is attached
hereto as Exhibit "K". The application does not reference the
conveyance of a water right in the spring that was made by the
Durgans and later confirmed by the Sperles. Therefore, upon the
advice of our attorney, we filed an amended claim with the
Department of Water Resources on or about June 19, 1991, seeking
a portion of the parcel B water right pursuant to the Durgan and
Sperle conveyance. A copy of our amended filing is attached
hereto as Exhibit "L" and incorporated herein by this reference.
9. We have tried to be good neighbors with Mr. Pitts, but
he has been extremely difficult to deal with. In order to avoid
a confrontation we tried to develop an alternate source of water,
but it just hasn’t worked. Since he took out our pipe, we have
been without culinary water and have had to haul water to the
property, which has been very inconvenient. We are seeking a
preliminary injunction to avert irreparable injury to our water
systen. When Mr. Pitts cut off our water, our water heater

almost burned up. We had depended on a year-round flow to keep

WICROFILMED
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the system clean and sterile and to prevent it from freezing.
The water temperature is 54° so the system does not freeze, even
during a colder winter. Should the Court grant our request for a
preliminary injunction, I would need to be present, either to
reinstall our pipe, or to make sure that the system was properly
sterilized in conjunction with Mr. Pitts’ reinstallation of the
pipe. It is very important that this matter be decided and that
the system be placed back in operation before the cold weather
sets in.

10. We have tried to work this matter out with Mr. Pitts on
a number of occasions, both personally and through legal counsel.
Nothing has worked because he refuses to recognize that we have
any legitimate claim to any water in the spring, as indicated by
the attached letters our attorney received from his attorney
(Exhibits "M" and "N"). We have obligated ourselves to pay for
the services of an attorney to vindicate our rights in this

proceeding and believe it appropriate that defendants bear the

ey

GLENN E. BAUM

cost of such services.

SUBSCRIBED AND SWORN TO before me this 17.d day of August,
1991.

PAMELA A. BOGUE
NOTARY PUBLIC - STATE OF I0AHO Notary Public for Adaho

Residing at Twin Falls, Idaho ’R{;sigi:gszgon expires
X -ai-A7

Commission Explres ..___

iMICHOFILMED
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A tract of land located in Section 26, Township 22
North, Range 1 East, Boise Meridian, Idaho County,
Idaho, and being more particularly described as follows:

Commencing at the % corner common to Sections 26 and
27, Township 22 North, Range 1 East, Boise Meridian:
thence North 44°28'42" East, 1753.30 feet to the
True Point of Beginning;

thence South 44°51'04" West, 202.76 feet to a point;
thence South 29°29'20" West, 60.00 feet to a point;
thence South 18°29'09" West 251.56 feet to a point;
thence North 90°00'00" East, 582.25 feet to a point;
thence North 0°00°'00" East, 121.50 feet to a point;
thence South 90°00'00" West, 179.81 feet to a point;
thence North 0°00'00" East, 116.99 feet to a point;
thence North 37°26'45" West, 246.95 feet to the
True Point of Beginning.

Together with an easement and right to the joint use of
a spring and the water that originates in that spring

which is located on property lying east of and adjacent
to the above described property. The spring lies on
what was formerly known as the eastern portion of Tax
24 and which easement and spring is referred to in
Idaho County instrument $#253806.

iviiCROFILMED
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(Treot ¥o. 1) Revised May 1, 1978
A tract of land looated in Seotion 26, Towmship 22 North, Range 1 East, Boise Meridian,
Idsho County, Idaho and being more particularly described as follows:
Lomnencing at the 1/4 Corner Common to Sections 26 and 27, T.22N., R.1E., B. M.;
‘Thenoe North 44° 28°' 42" Bast, 1763.801t.to the TRUE FOINT OF BEGINNING; Thence
South 37° 26 45" Bast, 246,95 feet to a point; Thence South 0° 00' OO" West,
116.99 feet to a point; Thence North 90° 00' 00" East, 179,81 feet to a points Thence
North 0° 00' OO" East, 631.40 feet to & point; Thence South 63° §6' 01" West,
265.83 feet to a points Thence Sruth 25° 56' 01" West, 229.00 fest to the true point
of beginnings Comprising 5.25 acres more or less.
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LY /
251903 WARRANTY DEED Py

tiard A

For Value Received

POOR ORJGINAL
MAUDIE H, SILVE DURGAN and EIMER DUROAN, husband and wife

the grantorg, do  hereby grunt, bargain, sell and convey unto

LYLE D, ALBRECHT and PEOGY J, ALBRECHT, hasband and wife
the grantes , the following described premises, ______Tdabo County ldaho, to wit:

Begloning at the WV corner of the SE}, W}, Sec. 26, T22N, R1E, B.M.3
thence 100 feet South to THE REAL POINT OF BEGINNING; thence 278 fest
East, more or less; thence 3L5 feet in a southerly direction; thence
636 feet W; thence 220 fest N. to THE REAL POINT OF BEGINNING,

This Deed also includes right and easement to a certain spring of
water that originates on the property retained by the grantors,

TO HAVE AND TO HOLD the said premises, with their appurtenances unto

their heirs and assigns forever. And the said Grantorg do

with the said Grantee 8, that they are the owner
premises ure free from all incumbrances

the said Grantee g,
hereby covenant to and
in fee simple of said premises; that said

and that they will waitant and defend the same from all lawful claims whatsoever.
Dated:

October 15, 1973

/7
o7 lsnpangs.
/]
STATE OF IDAHO, COUNTY OF Valley STATE O IDAHO, COUNTY OF Zlett o . .
On this 15th day of Qctober - 10 73 } hereby certify (hat this instrument was filed for record at H

before me, a notary public in and for said State, personally the request of 4

toe Lyee 0 Zebects :
¢ QUEulls Be Stlva Durgan and Elmer Durgan| * £ minues peut /O otk m, |
g “}..‘...mn..i 4'%‘ this ? dayof T)2 y ?
F’;'.’. -(hRY 19 23 + in my office, and duly recorded in Book ’ :
-3 ‘\0 ‘g '\' . of Deeds at page Y

nowt o CAd be the persoy who g S

H sl &e within insq t to boxw g Warrr
L apatat 05 they me. Ex-Officio Recorder
T ATE Y SUTE
— otary Public By ﬁvy I/kéﬂ— mml‘l/
Realding at ./h/ McCall oddshe | Fees o%,&'«, .. Deputy.
Comm. Expires  2/,/77 Mail o2/ Ao 2 Af - IR
_— ./ ar e  MICROFILMED
L " .

o il o bosice. 2220 £365a OCT 2 4 1996
! R Y -
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LR penes (1
TRV .. »ad &
252654 WARRANTY DEED ST
# For Value Reccived MAUDIE H. SILVA DURGAN and ELMFR NURGAN, hushand
and wife POOR ORIGINAL
the granto® , do hereby grant, bargain, sell and convey unto

LYLE D. ALBRECHT and PEGGY J. ALBRECHT, husband and wife, whose address
1001 Skycliff Avenus, Boisa, Idaho 83705

the grantee® , the following described premises, in Idaho County ldaho, to-wit:

e

Al = = = -Beginning at the NW corner of the SEf, NWl, Sec, 26, T. 22 N., R, 1 East,

BT B. M,, thence 100 feet South to the real poin’ of beginning, thence 278 feet

_ East, more or less; thence 345 feet in a southerly direction; thence 636 feet

\ West; thence 190 fest more or less in s northerly direction; thence 235 feet
in a Northoasterly direction to a point; thence Lasterly approximately 197

feet to the Real point of begimning- - -

This Deed is made specifically to correct that certain decd betwecen the same two
];B;iies and datnd October 15, 1973, and recorded in Idaho County as Inst.rument
' 2 909.

This !hed alscdncludese right and an easement to & certain spring 6 f weter
that originates on the property retainedl by -he fir'ntors, end also o=-es: to
the tbove property through the Grantorts prorert.v on the esfukli..hcd rozd fhepann,

‘I‘Q HAVE AND TO HOLD the sald premises, with their nppurlcnanccn unto the said Grantee &,
he heirs and ssalgns forever. And the aaid Grantor 5 do hereby covenant to and

with the said Grantee s, that t he 7 &re the owner 5 In fce simple of said premlses; that they are free
from all incumbrances

and that t hey will warrant and defend the same from all lawful ciaims whatsoever.

Dated: Jan. 17, 1974

STATE OF IDAHO, COUNTY OF Valle,s STATE OF IDANHO, COUNTY oy,)ia-ll—p E‘
Onthis 17 dayof J:ruary L7, l kereby urly\-hn this lnltrumcnt was ﬁled for record at ﬁ
before me, & notary public in and for sald State, p 1] q / D 4 /,‘ =5
appearcd audie H, Silva Jurgen u / ’U’d §
and Elmer Drgan s Y47 minutes past / © oclock? m., =]
this 2 ¢ day of n?'w , E
19 7% in my office, und duly recorded in Bhok
O S ,_l(( of Deeds at page . ;
: . -
1 ~Luo\- hn( the.grson O whase name 8 are
Tl eu “b uu ‘lﬁxlu Jnstrument, and acknowledged to - BO8 3 y’,‘"r
! Ex-Officio Recorder
\ xecuted the sams,
By. (':\-:,((((‘[écz M{ L"(\‘/
Deputy.
Notary h:::ho Peas § /. 70
" Mail to: é: '
) 2 <4, /7 Z Lt phleera

,, f};f: MICROFILNED
I 0CT 24 19
. @t D
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POOR ORIGINAL - K |
1 (Optional) ' ks i
Recorded D Platted [w] Key Punched (3 To Treasurer  [J
: Microfilmed O Deed Card | Master File 0 ]
‘ Indexad O Compared 0 Abstracted o

.
90 OT WAITE APOVE VHI0 Lima)

|
- D EXED y i
253806 mactic v, i

i . / WARRANTY DEED '
’ ofATDIE K. SILVA nunw andELMER DURGAN, husband and wife, GRANTOR(S) |
unty6f Adams State of Jdaho
henby CONVEYS or GRANTS and WARRANTS TO |
LYLE D, ALBRECET and PEGGY J. ALBRECHT, husband and wife, 5

whose address is 10011 Skycliff Avsnue, Boise, Idabo, 83705

GRANTEE (8) I’
of Boise County of Ada State of Idaho ||i
for the sum of Ten and no/100 Dollars ($10,00 ) |l
the following described tract(s) of land in IDAHO County, Stateof Idaho: |

SEE EXHIBIT "A™ ATTACHED HERETO AND MADE A PART HEREOF,

Location of above described property

House No. Strest
WITNESS the hands of sald Grantors this 82 wyot wpy D.197¢
+§Z:;Za £ Jb_l;z; %ng
v WYL LU T 1ROTARY B3AL) State of ldaho . g
A Congutzhohs | » e P wra apay anwry
;_\_. ",,-‘-,\R:: X personally sppearsd befors ms -~ ..
¢ . 1Y : Maudie H, 8ilva Dursnn and Elmer Durgan
/DL\Q \ eum :gn:glot the within instrument, who duly scknowledged to me that Thru-
L:.'"".. Q) -~ -
. OF‘“\“ : = ¢ (/
craegttd C(NOTARY PuBLIC)
Reslding at: ﬂ// RS My Commission explres: S ¢/ 2o/ ,
; H,
_ MAIL DEED T0: MAIL TAX NOTICE TO: L
Name :
Address
- i City & Stata. Tip_ I

‘sony
48
L

’ od
0
x )

4 |

Jo Kuno)

-
PPO-=x

OHVQ1 40 TLVIS
—o—
d3Id XINVHIYVA

——Reeg u Popacoes Lmp puv ‘wyo Lw w}
7% Wonbes IV P02 20} PO[Y
sea yswnnew S YN LRI Lqeiy |
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epavery
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-8 qav
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|
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POOR ORIGINAL

Grantors #AUDIE H, SILVA DURGAN and ELMER DURGAN, husband and wife.
Grantees LYLE D, ALBRECHT and PEGGY J, ALBRECH?T, husband and wife.

EXHIBIT %40

Beginning at the N¥ Corner of the SEX of the Mt of Sec. 26

or less in a

1 K., B.M., thence 100 feet South to the Real Point
thence 275 feot East, more or less: thence 345 feet
direction; thence 656 feot West; thence 190 feet more
ortherly d.nction; thence 235 feet in a Northeasterly

direction to a point; thence Easterly a proximately 197 feet to
the Real Point gg bo:tnm;. 1y ey v

Thias deed is made specifi to correct certain deeds between the
same two parties dated October 15, 1973, recorded in Idaho
Couaty as Instrument #251909 and January 24, 1974, recorded in
Idaho County as Instrument #252654. -

This deed also includes a right and an easenent to a certain
spring of water that originates on the property retained by the
Grantors, and also access to the above property through the
Grantor's property on the established road thereon.

Filed and recorded at the requesi of %mf#

ollﬂ_-'ﬁc‘:ck_a M tlis /@ day & 197

.
é ’/ t By
- _Z/ —_—
iy, M g A De,
Ex-Ouizo AJZ‘&‘ Reteodus puty

(-4 ]
1dabo County, Idaho Feo 3

) ool W%%ﬁm
T

, e@.]5705-

MICROFILMED .
0CT 2 4 1396
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POOR ORIGINAL
* ioexgy _".-I://
QUITCLAIM DEEL m ,
For Value Received

NX§k

*AJSESSOR
GIDEON W. SPERLE AND LOMA 8. SPERLE, husband snd wife

do hereby convey, release, remise and forever quit claim unto
WALTER J. ALBRECHT AND VIRGIN IA OWEN ALBRECHT, husband and wife

the following described premises, to-wit:
. (Traet Wo. 2) Revised May 1, 1978

A tract

T Teand? . o B bateameaiined
s :......._.—‘.._. — el i
" PP Y ., £, o o 2

of lard located in Seoticn 26, Township 22 Xorth sRanze 1 East,Boige lerldilrl

Idaho County,Idsho and being more particularly descridbed
Comxencing at the 1/4 Corner Common to Seot’
North 44° 281 42"

as follows;

ons 26 and 27, T, 23(.. R.1E., B.M.: Thenoe
East, 1753.30 feet to the TRUE POINT OF BEGINNIMG 1Thence
61 0(" West, 202,78 feet to a point;

South 44°

b Thence South 29° 29+ 20" #est, 60,00 feet to a

3 : Point; Thenoe South 18° 29' 09" West 251.56 feot to a points TEENCE NORTH 90° 00' Q0"

g" _ Bast, 582.25 feet to a point; Thenoe North 0° 0p0' oo" East, 121.60 feot to a point;

31‘ Thence South 90° 00* OO" Kest 179.81 feet to & point; Thonoe Korth 0° oo oo East, 116.99
.; feet to a point; Thence 37° 26' 45" Wpst, 246.95 feet to ‘the trus point of beginning;

-; Camprising 3,25 acres more or less,

e

. This Deed

elso includes right and easemant to o certain

spring, of water that

origiastes on the Property retained by the grantors,

together with their appurtenances.
Dated:

\
__Pé
w2 1 a” Y

sy /
STATE OF IDAHO, COUNTY OF . STATE OF IDAKO, COUNTY OF '-J/ﬂ «s Z
On this 7 day of wet il 197 1 hereby ecru!y&nl this instrument wys llled for record at 7
before me, & notary public In and for's l’&d State, pcuomlly the request of & e St :—3
Sppeared I7TAERNY FE WL N . =
ede s " C / st Je minutes past S uclf»chnm é
had A e J yig«((, this o5 Th day of s . 2
/ 19 7 ¥ in my office, and duily recorded in Book f -1
of Deeds at page . g.
lnolrh to fhe,to be the person<- - who <4 mame. YT N

w ), WA'.rE
lﬂnﬁhd 1o fhe' within Instrument, and ack
‘ Te ,»(74 ¢ executed the same. Ex-Officio Recorder

Deputy.
Noury blic
%',.mnu W d./q.

oV
Jldaho | Fems /<F

7)"”‘?' \Q7Lp—ﬂ 6.7 97 7 Mail to:

g0y

R MICROFILMED
0CT 2 4 1396
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0/7 For Mpanns
State/ f Idaho '

DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 2735 aipor Way. botse, daho 83705 = (208) 334-21§o_ |

CECIL D. ANDRUS
Govemqr

R. KEITH HIGGINSON
' Director

Mr. Verner Kolb August 12, 1988
BC 75, Box 3552 : . =

New Meadovs,

ID. 83654

Re: Domestic Use of the Spring

Dear Verner:

Your letter of 8/3/88 to Jan Shurte was received ang entered in your water
right file. Because I visited the site recently, Jan relayed the letter to me.
The dispute concerning the spring on your land involves two key issues.

One, the historical domestic use of the vater at your home will be recorded
vith the enclosed adjudication claim (A78-10343) for .02 cfs. One purpose of
the adjudication is to clarify and record such historical beneficial uses of
public vater. Ve will retain the supporting evidence that you submitted that
documents the use from 1962. Please review the claim, answver item 16, sign the
form and have it notarized, and return it with the $25 fee to me as soon as

possible.

Tvo, domestic rights may replace other rights despite priority dates. A junior
domestic right may condemn part or all of a senior right but only through

pProper legal

procedures that include just compensation for the taking of real

property as covered by the Idaho Constitution, Article XV, Section 5. However,
this is a moot point because your domestic use can be documented to 1962. The

The Baum-Vest license, 78-07265, was recorded in the adjudication by claim
number A78-072¢5 on 5/26/88. The water right covers .02 cfs for year-round
domestic use. This right, vith its 7/30/85 priority date, clearly remains the
junior right and must respect the seniority of the Kolb rights. The Department
advises the parties that the Kolb irrigation (3/1-12/1) and domestic
(1/1-12/31) rights, totaling .04 cfs, have priority and must be satisfied
first before the Junior use occurs. Idaho vater lav is clear in this matter.

MIGROFILMED

ExHIBIT G



POOR ORIGINAL

Nctober 9, 198RS

Mr. and “irs. Werner Kolb
Tlk Lake Road T s
Riggins, Idaho 83549 ' -

Dear MMr. and Mrs. Yolb:

May firm revresencs "'r. And frm, Terla v,
Albreciit said uviat be mnen trish o vyacosn=le el s L et

with rassact to the usn oF tha anving rav ha

iinwaver, I felt that he shonll Mravida -reen meig)y 1072 0 e gooany”
information relating to his use ~7 wvaver.

Mr, and iirs. Albrechr ourshased £heir npro-osrsv 37 1370 Fesm
“audie Durgan and %Wlmer Duraan. At that fl”« the Tavsans
owned the 3% acres snld to Mlbrecht nlus the land 2ltimatale
sold to you. The Deed from the NurAans tn the M hrachts
racited that it includerd the riaht and easement to 2 certain

sorinag of water that oriminates on the nrovertv rataine? be
burgans. The Albrechts opurchased the nrovertv accuirin~ an
easement across the Mirgan provertv to take water from the

. snring for their use' on their land. r. lbrecht started
building his cahin in 1°274 and finished it in 1975. At that
time he laid a vlastic nire from the soring for a distance
of approximately 15 feet to the 5,900 gallon storace tank on
his pronertv and then nired the water on ton of the surface
to his house. lle started using the wvater at that tine.

Mr. Albrecht advises mz when he made his purchase the Muraans
also were making a use of the water from the sprinag for

their residence. Under Ifdaho law when each vartv cormanced

a use of the water, each acquirad a water riaht. Duraans,
with the first use, have a orior right tn the snrinc but

only to the extent that thev annlied it tn baneficial use.
Any water in excess of what thev had aopliad to heneficial
use was subject to anpronriation by Albrecht. T under=tand
that “r. Sourley, your predecessor, filed an apnlication for
a water right with the Ilaho Nepartment of 'later Pesources.
¥r. Albrecht has similarly filed an anplication. The D=nart-
ment 0f Water Resources made their final insvection last
week and will be issuinag a water license in the near future
for the Albrecht right. According to the field check by the

Department of Water Resources, there is ample water to fill
both uses.

MICROFILMED

0CT 2 4 1996
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Mr. and Mrs. nnar ¥Kolb
Octobar 9, 19S5 - POOR ORIGINAL
Page 2

My, and Mrs. Alhrecht have been trying to sell their
nrorerty, Linda L. Cook on September 7, 1385, had offered to
purchase the nrovertvy. After they made that offer and later
in the month the Cooks met with you. They were told hv vou
that there had been litication between your predscessor, “'r.
Spurley, and rthe Albrechts which eliminated the Albrecht
vater right 2al casomant. Thay -rere also o014 that vou
:ould, under no circumstances, permit the continued use bv
Albracht of the water or the easement. ¥3 2 result of vour
statsmencs tha 7nake hacked out of the purchase and acauired
anather marcal 2lsevhsara. Tar vour inforration, therz has
nevars haaon A= liticacien “arwnan £ha ©murl-vs and “Yr. 2nd

c3. NI'ma~tmsL Then, Wb Tourisws vaenanisodd the Tlhiczcht
riahe and A1 ant iatar©ore trith ier usa,  As a rasulce nf
A~ etion, the Mihrechite havoe heen darac2d for loss of tha
]

a
HY

£

V2. Nibracht, after meacting wrich vouy,

A E
raca2ivad seme nisranrecseontation fram Mr, Srarley ran:z 8
tha usa of the water and the =aserent. “aqardlass of what
cransnire’ between vou and Srurley it is my conclusion
that vou knew of the Alhracht right. ''s. Dolina 7ill, 2
r2al estara acent for Plevins Maancy in Piqaeins, states that
vou nal looked at the Alnrecht nroperty nrior te nurchasing
the Snurlev land. You were aware that the Albrechts were
usina water from the sprinag and observed the water vipe
leadine to the hous=. I also understand from the title
comnany, that vour title insurance policy lists an excention
for the Al%recht easement and watar richt.

*i+hout waivino anv claim that the Albrechts have for Famaqges
that evist at this tirme, thev want to immress upon vou that
anv interferonce with their water richt or the easement will
%o onnosed. Alse, anv similar @enials that the water riaht
and ensement exist tn nrospective nurchasers will result in
lnragal action.

“Ir. Albrecht Seels that with vour conversation there should
not ha a nroblem in the future and T trust that those Aif-
ferences have been worked out and the two of you can be good
neiahbnrs. I have enclosed a convy nf A correction warranty
deed €from the Durcans to Mr. and Mrs. Albrecht dated av 8,
1974 for vour information which states the easement and
water right granted. Mr. Alhrecht conveyed the nropertv ton
his father and mnther while he was out of state and when he
returned thev conveved it back to him. 1In the interim, the
Spurlevs had also executed a deed June 7, 1278 to the father

MICROFILMED
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POOR ORIGINAL

Mr. and Mrs. Werner Kolb

October 9, 1985
Page 3

and mother granting that easement and water right. A cony
of that deed is also enclosed.

Very truly vours,

COTLLTIS & MINILY

william 9. T0llins

wol/kgm .- s
nclosures

ce: Lvle Alrracht

MICROFILMED
0CT 2 4 1996



o September 23, 1988
HAND DELIVERED e

Mr. and Mrs. Glenn Baum
HC 75
New Meadows, ID 83654

Dear Mr. and Mrs. Baum:

Re: Water Rights to Kolb Spring

As the recent (August 12, 1988) letter of Mr. Steve
Lester, Idaho Department of Water Resources, points out, we
are legally entitled to .04 cfs of water from the spring
located on our property. The spring is currently not producing
.04 cfs, and we are not sure how much water the spring will
produce in the future. However, we are willing to allow you
to use water from the spring that we are not currently using.
We have therefore placed your water intake pipe into the
concrete reservoir wall somewhat above our current water
intake pipe. Under conditions as they exist now, with the
Spring's current output and our current use, you should have
enough water to fill your water reservoir.

However, we wish to make clear that be allowing
you to use water from the spring as outlined above, we are not
waiving any of our legal water rights. 1In particular, we
reserve the right to use our full water rights allocation of
.04 cfs in the future. This means that in the future, there
may not be enough water to reach your water intake Pipe,
especially if the output of the spring decreases. In addition,
your current use of water from the spring should in no way be
construed to be adverse to our legal water rights.

Sincerely,
Wewir WGl Lisoststte 07

Werner and Lieselotte Kolb

Received:

Glenn and Netta Baum

Dated: M'CROF'LMED
OCT 2 4 1996

BRI T



HAND DELIVERED 17 FEB 91

MR. & Mrs. Glenn Baum s
HC 75 *

New Meadows, ID. 83654

Te: Water usage of Pitts spring.

Dear Mr. & Mrs. Baum:

AS per our conversation in December 19%0; I am hereby
delivering written notice that as of 1 JUN 91 you and your
household will no longer be provided water from my spring.

Prior to but no later than 1 JUN 91, you will be required to
obtain your own source of water. any and all agreements
made between yourself and any and all previous owners of

said spring are hereby null and void thus no longer being
honored.

Registration of the spring on parcel # T-69 owned by David
G. Pitts is solely registered by the same David Pitts with

the state of 1dahos Department of Water Resources located in
Boise.

%
Also be advised that at anytime prior to the 1 JUN 91 date
you fail to obey my requirements of your usage of my spring:
your water will be immediately terminated.

1. Vvalve to be opened no more than ¥ turn from the closed
position.

r

Do not attempt to gain access to the fenced area of

spring.
Sincerely
Uy Z- 2%
avid G. Pitts
Received:
Glenn Baum date
Witnessed:

shannon R. Zuber date MlCHOFlLMEDI

Q&g M@’ 0CT 2 4 1396
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.POOR ORIGINAL
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3

tdent. No. 78-7265
cUtil gud - e mm————
38 - STATE OF IDAHO —

DEPARTMENT OF WA R RESOURCES
APPLICATION FOR PERMIT

S OV-':D
To appropriate the public waters of the State of Idaho i

1. Name of applicant £ y2 /7~ /) y//z /x.(z & T //A Lv'e Cary  Phone &4 jW/A.
Post office address 2.5 7 ¢ té}‘p_L,L_J d:/ le, L0 Fi0¥

2. Source of water supply RY 2P which isa tributary of ¢, ¢ (’:A,:&
3. Location of point of diversion is ojx~  Y%of 4/« 2 % of Section ZQ Townshlp ﬁﬂd /
Range /£ BM. iy DAr70 County, additional points of diversion if any:

4. Water will be used for the following purposes:

Amount 0= égg é}_’/méf‘ 2. Purposes from /- / W /077 (both dates inclusive)

Amount for purposes from to (both dates inclusive)
{cts or acre-Teet per annum)

Amount for purposes fro to (both dates inclusive)
(cfs or screfeet per annum) " .
Amount for purposes from to (both dates inclusive)
{cfs or scre-{Zel per snnum)

5. Total quantity to be appropriated:

a. A O cubic feet per second and/or b, . acre-feet per annum,

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc. TR s O K o 7 riy Lose”
28 _HUACE prr Y,

b. Height of storage dam feet, active reservoir capacity acre-feet; total reservoir

capacity acre-feet, materials used in storage dam:

Period of year when water will be diverted to storage to inclusive,

{Month/Day) {Month/Day}
c. Proposed well diameter is inches; proposed depth of well | is feet.

use is { years {minimum 1 year ~ maximum 5 years).

8. Description of proposed uses:
a. f waterisnot fori irrication:

{1) Give the place of use of water: KT Yol Azt % of Section Ji Township 2 %/
Range L= B.M.

(2} Amount of power 10 be generated: horsepower under feet of head.
-

(3) List number of each kind of livestock to be watered

{4) Name of municipality to be served

supplied with domestic water Z .

{5) 1f water is to be used for other purposes describe: =

. Or number of families to be

——

_— e = —._ MICROFILMED
0CT 24 19%
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'éocﬁ ORIGINAL

BRSNS § P

f—— it - ———

—

H water is for irrigation, indicate acreaye in each suburvision in the tabwulation below:

NEYL NWL SW'. SE% :
TP | RANGE | SEC, TOTALS
NE% INW's PSWY | SEX | NE% | MWK [swi | SEX fives [ seve sevs [ ves Yo SWY%|SE% |-
N -
tﬂ(/ Y/ Lo

10.

. 3. Who owns the property at the point of diversion _____(:{ 4/ _,! 2o va

Total number of acres to be irrigoted .

¢. Describe any other water rights used for the same purhoses as described above. Aoz

D —

b. Who owns the land to be irrigated or place of use _ ./5_7(.’4’.(_/6 HMTS.

c. If the property is owned by 3 person other than the aprlicant, descrite the arrangement enabling tive

PR e  ERpt SR s OIMgRS PR16s0 7O SR LL

Remarks

MICROFILMED
o « OCT 2 4 199



POOR ORIGINAL

T UL GHLPON Pojict. s

Lty the proposed | Ga

"t ot diversion, place oi use, section number,

t hip and range number.
T 1 I ' H
i ] ! 4
: ! .
———im e ———p—— :
. ' i
i ' o
.- —1 FRRCr RN A ; —_— N S ._.._-_!.__*_' —a
]
; b
|
A
e I - — . - ———
. ' "
. !
: éc" SE !
L0017 | |
7~ ~TZ1 — = -
. TN 2u/ e |
|
i
! -
i
] i
|
| |
O
|
1 . .
- [} .|__. ] — —_——
r 'r E : n n
i ! ; : i
1 | ] ! : | ;
L | |
__.__1'____,_ - - . _d_ . .
! I = f :
! | ! . i
SR S S | *
l —' i : —_— - __-_]._- _———— — e e _._I_,_.__¢ -
| I , ; | | |
S N s S SN DA S N A A
“ | ! | . i ;
R L . L

Scale 2inches squal 1 mile,

BE IT KNOWN that the und
the State of Idaho 55 herein

set forth.

ersigned hereby makes applicalion

0CT 2 4 1396

{or permit te apropriate the public waters of

MICROFILMED
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POOR ORIGINAL

—

Received by .. Date _7/)’(7_,_5‘_ Time _o7;00 WAL
Preliminary checkby __£4S___ Fees Wiv. do

Receipted by A5  _ Date _2/30 '/fé' il i
Publication pre;;ared by __ A\‘*_ Date R/ v,

Published in -1daho County Pree presg
Publication dates ___ R 7., € s/ 2D

Publication approved 5? Date <y M S
Protests filedby: _ “Z1 _G>r 4

Copies of protests forwarded by

Hearing held by Date

Recommended for denial by “Der 'b Y.

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State

of Idaho No.

1.

78-7265 . 8nd said application is hereby APPROVED

Approval of said application is subject to the following limitations and conditions:

8. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

October 1 * .19 86

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all
other water

rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

The issuance of this permit in no way grants any right-of-way or

A

e

day of September, 1985,

easement across the land of another,

Witness my hand this ﬂ é

_—

= mga?,z;u

Chief, Operations Bureau

MICROFILMED
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Jim Jones

Auomeg, (‘.‘997"""&'!_-. ,;;‘-:e.i._-: ‘_‘ .
960 Broadway, Suite 310 wagein Beiss Sy
Of Counsel Boise, Idaho 83706

Benoit, Alexander, Sinclair i (205) 385-9200 Mailing Address:

Doerr, Harwood & High P.0. Box 2225

126 2nd Avenue North Boise, 1daho 83701

Twin Falls, Idaho §3301 Fax: (208) 336-5753

(208) 7343345 :

The farepoing s a true and certified copy of
June 19, 1591 the documen; on hie at the deparimeat of
Waiei Rescuices

Adjudication Bureau

Idaho Department of Water Resources
2735 Airport Way

Boise, ID 83705

Dear Friends:

Enclosed is an amended Notice of Claim that I would like to
have filed on behalf of Mr. & Mrs. Floyd West and Mr. & Mrs.
Glenn Baum. I have appended a supporting affidavit. Their
initial claim in the Adjudication did not properly characterize
the manner in which they acquired their water right, nor the
appropriate priority. They received their water right from a
conveyance of a portion of a right filed in the adjudication as
Claim A78-10343. I hope I have properly characterized that on

the enclosed Amended Notice of Claim. If there is anything more
that needs to be done, please let me know.

JTI/tg

Enclosure

MICROFILMED
0CT 24 1936
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JUN290 129
IN THE DISTHICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FARE™" © 42

sstern Regorat ©7 6

Form No. 42-1409 (2) b 1 /88

CIVIL CASE NUMBER: 39576
IN RE THE GENERAL ADJUDICATION ident. Number

OF RIGHTS TO THE USE OF WATER FROM Date Received
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number

AR NOTICE OF CLAIM
TO A

WATER RIGHT

ACQUIRED UNDER STATE LAW
For Domestic and/or Stockwater Purposes
Where Daily Use [s less than 13,000 gallons per day. Filing fee $25

Please type or print clearly

Floyd D. and Florence West (208) 654-2147
1. Name of Claimant (S) _Glenn E. and Netta Baum Phone( ) (208) 733-5254
P.0. Box 32A, Declo, ldaho 83323
Mailing Address _ 1208 Blue Lakes S., Twin Falls, Idaho Zip 83301

2. Date of Priority (Only one (1) per claim) January 1, 1962

3. Source of water supply (a) spring
which is tributary to (b) __Elk Creek

4. Location of point of diversion Is: Township 22 N. Range 01 E

Section 26, NWw_1/4of _SE 1/4of __NW_1/4 ,Gowv. Lot ,BM,

County of Idahe

Additional points of diversion if any:

5. Description of existing diversion works (Ditches, Wells, Pumps, Pipelines, Headgate Etc),

including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well. _8torage tank and pipeline

6. Water is claimed for the following: (Limited to Domestic and/or Stockwater only. See Instructions)

(Both dates are inclusive) (cfs)
For _domestic purposes from g1/01 to 12731 amount 0.020
For purposes from to amount
7. Total quantity claimed __0.020 (cfs) 0.60AFA M'CHOF"_MED
8. Total consumptive use clalmedis  de minimus 0CT 2 4 1996

Non-irrigation uses. Describe fully. (Domestic: give number of households served; Stockwater: Type and number of
livestock) 1 - domestic :

Copies: White-State, Yellow-Claimani



10. Place a"D" for domestic and "S" for stockwater use in the corresponding plare of use below.

: SE /4
TWP | RNG {SEC w 174 w174 sV 1/4

NE1/4] MW1/6 [sw /4 SE1 /74 [NE1 /4 W za [swizesese [uerza et e F\n/a E1/74 |NE1/74 M1z [Bwizs Isers4

01! 26 | - s |D

11. In which county (les) are lands listed above as place of use located? Idaho

12. Do you own the property listed above as place of use? Yes _X___ No )
tf your answer Is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described above.
License 78-07265 or None ( )

14. Remarks:

the property pursuant to warranty deed from owner of adjoining property dated
October 15, 1973,

15. Basis of Claim (check one) Beneficial Use X Posted Notice Licepse Permit
If applicable provide IDWR Water Right Number
Count Case Number Decree Date
Piaintiff vs Defendant

portion of claim number A78-10343 (see attached affidavit)
16. Signature (s)
(a.) By signing below, 1/We acknowledge that | /We have received, read and understand the form entitied
"How you will receive notice in the Snake River Basin Adjudication.® (b)) I/Wedo ___ donot _x
wish to receive and pay a small annual fee for monthly copies of the docket sheet.

Number of attachments )
Watthﬁ:g\ls\comained in the foregoing document are true
[
 etleed

For Individuals: | do solemnly s;
and correct. 4 )
Date (- ]j - ?/

Signature of Claimant (s) .

x et
,MAW pate /¢ ~[4-9|
For Organizations: 1do solemnly swear or affirm that | am g{%—iﬁ%gg{,
Title
of . that 1 have signed the foregoing
Organization
document in the space below as of
Title Organization

and that the statements contained in the foregoing document are true and correct.

Signature of Authorized Agent

Title and Organization Date
State of Idaho/or Idaho )

) SS. ‘
Countyof Twin Falls ) M'CHOF' LMED
) .1.‘,\?; -'--’:-éu,_,’.. 0 CT ” 4 1996 )
Subscﬁbed\pﬁé‘b@\@'rﬁ(oré}fmw) before me this l4 day of \JLL‘L& 19 cj l
o Sy NS

. A= e Y ’
o .§EAE7¢.:°25 ' Notary Public _ﬁU’lLI\ i -f;\‘lJ\_
s . 3

€. 0

it

SRR | Resliding at \111';(1-1, Jollo
TR s i|-4 _q4
A R S T My Commission Expires [ i
f.ast Name ."'"':_.'_ ' .“'. o i Y‘-:::.‘:". " Ident No. Copies White-Siatc, Yellow-Claimant




STATE OF IDAHO )
: 88
County of Twin Falls)

GLENN E. BAUM, being duly sworn, deposes and says:

1. I am one of the claimants in the foregoing Amended
Notice of Claim to a Water Right. The other claimants are my'
wife, Netta Baum, and Floyd D. West and Florence West, husband
and wife.

2. VWhen we originally filed our claim in the Snake River
Adjudication proceeding, we were not aware of the priority date
we should have claimed for our water right. Upon investigation
of our water right, we have determined that we should have stated
a January 1, 1962, priority date. oOur water right was conveyed
to us by warranty deed from Maudie H. Silva Durgan and Elmer
Durgan, husband and wife, on October 15, 1973. A true and
correct copy of the deed is attached hereto as Exhibit "aA". A
corrected warranty deed, dated January 17, 1974, attached hereto
as Exhibit "B", more fully describes the water right conveyed by
the Durgans. Immediately prior to the conveyance, the Durgans
owned the property now owned by these claimants . as well as the
property upon which the spring was located. The property
retained by the Durgans at the time of the conveyance is the
property to which water right claim A78-10343 is appurtenant. In

this amended claim the claimants assert an entitlement to a

MICROFILMED .
0CT 2 4 1936



portion of that water right, with priority date of January 1,
1962.

3. The water right conveyed to claimants’ predecessors in
interest from the Durgans was put to beneficial use in 1975.
Claimants’ predecessors in interest, Lyle D. and Peggy J. _
Albrecht, started building a cabin on the property in 1974 and
finished it in 1975. At that time Lyle Albrecht laid a plastic
pipe from the spring for a distance of approximately 15 feet to a
_5,000 gallon storage tank on said property and then piped the
water on top of the surface to his house. He started using the
water at that time for domestic purposes at the cabin. These
facts and additional background are laid out in a copy of a
letter from William D. Collins, attorney at law, attorney for the
Albrechts, to Mr. & Mrs. Werner Kolb, the predecessor in interest
of David G. Pitts, who currently owns the property that had been
retained by the Durgans.

4. The water «claimed by the claimants has been
beneficially used continuously for domestic purposes since 1975.
Claimants and their predecessors have shared equally in the
spring with David Pitts’ predecessors in interest, have openly
claimed a right in and to said spring and exercised an ownership
interest and right in and to the said spring and its waters and
have asserted an interest adverse to any asserted priority of

David Pitts’ predecessors in interest to their full knowledge and

acquiescence.

MICROFILMED
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G E. BA

' SUBSCRIBED AND SWORN To before me thisg [i day of June,
1991.

(%4 303 37 X0
AV y 52y
R R e S AP
e LAQP 2CHY
.s"-‘} ,;ﬁ"”""b.'\‘ s .
o g - e
- - 3 f
& O 'R ‘1( .q'?v I
. " g >
& Fe %
a ~S o e n
1
]

LN OTARY PUBLIC_FOR IPAHO
R ) Residing at L/ 5
L. T EE My Commission Expires: //
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251909 WARRANTY DEED . e

R .
54 ommtleo e fone..a
.

2,

. r!‘or Valus Received EBOH ORIGINAL

-~

I
'."‘

) e g et

‘f-:';F
HED

: '_.- MAUDIE H, SIIVA DURGAN and EIMER DUROAN, bosband and wife
mnhr..do hereby grant, bargain, ssll and eonvey anto

IYLE D, AIBRECHT and PROCY J, mmm, busband and wife
grantes , the following described premises, Jdabn County Idaho, to wit:

Beginning ncuwumrormm,n}, Sec, 26, T228, ME, B.M.;
.. thence 100 feet South to THE REAL FOINT OF m;mu-?‘lﬂm&
T sast, mors or less; thence LS feet in a southerly direction; thence
635 feet H; thence 220 fest M. to THE REAL POINT OF BEGINNING.

o

;'..-; A R Rl A

. o

Q’

-s&

¥
]

This Deed also inclndes right and sasement to a eertain spring of
swatar that originates on ths property retalned by the grantors,

TO HAVE AND TO IIOLD the said premises, with their appuitenances unto the suid Grantee g,

their heirs and assigns forever. And the said Grantorg do hereby cuvenant to and

with the said Grautee 8, that they are the owner in fee simple of said premises; that wid
premises ure free from all incumbrances

and that ®ey will wamant and defend the same from all lawful claims whatsoever.
Dated:

-

October 15, 1973

. 3 #,(%Zxrﬂ- _,aa.{/ew-— '
oy dlumapnas. '

STATE OF IDANO, COUNTY OF Valley STATE BF 1DAHO, COUNTY OF Dvlo s & - .
On this 15th day of QOctober + 19 73 I hereby certify ghat thin iulmmom was Aled fur rerard st 7,
before me, & notary public in and for said Staie, personaily the rvquest of .zhu p ﬁf veld ; 2 :
‘\)ﬁus;;; :;. S1lva Durgan snd Elmer Durgan| * L0  wioues pau /O otluck . ¥
LN o« A% this ? day of md . ;;.
) RY 19 73 .in my office, snd duly recorded in Book : 1 4
: 0‘5 11 of Treds ot page 7
) be the ¥
T \9‘0"" the within iss Bas 3, warrr !
T '2 .,_._a' Es-Officie Recordar
EE :\.{ft; ct |
i A et ot . ‘{ ! g:g
Ty > - - ‘
| ! . Rasiding ot '.“.IN . Depury. l
1 Comm Expires tM? Mail to “-1ﬁ:17a— l
$t. ! Gecir B
CmonnneTn o0, .
. ‘0‘-‘“,
e EvAdi R e

A " MICROFILMED
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POOR ORIGINAL

- i l"."f:‘.-{r
pe— —
1.1 252654 WARRANTY DEED Ch. 22
.rs’ For Value Received MAUDIE H. SILVA DURCAN and EI'TFR W-A'.i, hushand

*{: and wife

1the grantor® ,do  hereby grant, bargain, sell and eonvey unto

- LYLE D, ALBRECHT and PECGY J, ALHRECHT, husband and wife, vhose addrss
1001 Skyeligsr Avenue, Bois~, Jdaho 83705

the grantee® , the following described premises, in Idano County Idaho, to-wit:

“a = -Beginning at the WW comer of the SE{, Wil, Sec. 26, T. 221, R, 1 East,
B. M., thence 100 feet South to the real poin' of beginning; thence 272 feat
Ia

5t, more or less; thence 345 fret 4n a southerly direction; thence 636 fact
West; thence 190 feet more or less in a northerly direction; thence 235 fent
in s Northeasterly directim to & point; thence Tusterly &prroximately 197
feet to the Real point of beginning- - -

This Deed is made specifically to correc
parties and dat-d October 15, 1975, and
#251909,

t that certain decd between the sane two
recorded in Idaho County as Instrument

This lred alse Ancludess right and an easement to a e2rlais srrine€ £ 1gter
tht originatus nn the property retainel by ‘% 3. Alors, L also ssses: 4.
the clove mopertthwough the Sriatorts Propert: on Lhe ec'st gl

TQ‘_HAVE AND TO HOLD the said premises, with their Bppurtenances unto the muid Grantee -
sear heirs and assigns forever. And the maid Grantor £ do

with the said Grantee S, that Lher = :the ownerc in foe simple of aaid pre

rom all incumbrances

hereby covenant to g
misex; that they are free

and that ¢ he 5 will warrant and defend the aame from all lawful cluima whatsocver,

Dated: Jar,, 17, 1974

o .
— ey .llll)_l."ﬂ ‘31

STATE OF IDAHO, COUNTY OF Valle- STATE OF IDANO, COUNTY QF~-'A- ey s
Onths 17 dayof J- “unT L1974, § Rerchy nﬂl?\hl this instrument was filed for recond at H
Sefore me, & motary public In and for said Stae, personally 1 the requestef f O . - :
sppeared  Ynudie M, Silva Surg.n ':7( ﬁ/‘ ckt ¢
and Elner hegan ot 47 winvtes past / ¢ ek m., i
. w2« day of -2-,\. . :
en g - 19 7Y, in my oftce, and duly recorded in Bok .
:|‘ - ‘e .“".':’.‘(( - of Ueeds at page °
, Dmowataing i the Preon O whose name 8 &re
° o D ’ib'tboﬁllhlh dnstrument, and scknowledged to - 808 3 wégrm' .
L]
" .'3 £ o -h_qr ocuted the same.
/ 8y. P ;1.4{'(.("( '/‘ - ,._’_’.__
° Deputy.
Notary Public Pees § /. P’
s McCau)2 oMb | e, ..
&mn.lnlr.n ./:? ‘J" /775 /,-..&.a Bbder - g0

MICROFILMED
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POOR ORIGINAL

Nctoker 9, 198S

Mr. and Mrs. Werner Kolb
E1k Lake Road LR
Riggins, Idaho 8354¢° ) -

Coc Vg elows
Bear !Mr. and Mrs. Tolb:

Nay £irm revreseacrs r. And vz, Terla T S Viaeasiyel .
Albreciit said tiarnt ae nen rizh rm racon=le el ety L et
with rassect to the usa 0 tha enving raw tis —aanlesd,
iowever, I felt that ho shnll wravidas e -efo0y 407 & 0 oy’

information relating to his use n7 wvacaer

Mr. and #rs. Albrech:t ourshased fhelir nro-pev

£y 1370 Froo
“audie Durgan and Wlmar Duraan. 3t that kine ths Tarcans
owvned the 3% acres snld to Albrecht »lus the iand wltimstale
sold to vou. The Daed from the Nurqang tn tha M hrachts

racited that it includerd the riaht and easement to 2 certain
sorinc of water that oririnates on the nrovertv ratained b
Durgans. The Albrechts ourchased the nrovertv acsuirin~ an
easeamant across the "urgan provertv to take water from the
.snring for their use' on their land. *r. 3lbrecht started
building his cahin in 1274 and finished it in 1975. A+ that
time he laid a vplastic nire froan the soring €for a distarce
of apnroximately 15 feet to the 3,900 gallon storace tank on
his propertv and then nired the water on ton of the snrface
to his house. 1lle started using the vater a+ that time.

Mr. Albrecht advises me when he made his nurchase the Muraans
also were wmaking a use of the water from the sprinc for
their residence. Under Idahn law when each nartv cormenced

a use of the water, each accquired a water right. hurecans,
with the first usze, have a nrior right tn the sprinc but

only to the extent that thev annlied it to “aneficial use.
Any water in excess 0f what thev had aopliad to bheneficial
use was subject to anpronriation bv Albrecht. T understand
that “r. Sourley, your predecessor, filed an annlication for
a water right with the I.laho Naepartment of "ater Resources
¥r. Albrecht has similarly filed an anplication. The Nunart-
ment 0f Water Resources made their final insvection last
weok and will be issuing a water license in the near future
for the Albrecht right. According to the field check by the

Department of Water Resources, there is ample water to €ill
both uses.

Ehibt C MICROFILMED
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M¥r. and Mrs VWenner Fold
Octohar 9, 2S5

Page 2 POOR ORIGINAL

r. and Mrs. Alhrecht have been tryino to sell their
ororercty, linda L. Cook on September 7, 1985, had offered to
purchase the vrovertv. After they made that offer and later
in the month the Cooks met with you. They were told hv ven
that there had been litication between your mredscessor, *r.
Snurley, and cthe Albrechts which eliminated the Albrecht
vatar right 221 casonant. They -rere also =514 that vou
would, under no circumstances, permit the continuved use bv
Albrecht of the water or the easement. #5 a2 result of vour
stat2ments tha Tonks hacked out of the nurchase and acouired
nother nareal 2lsavhiavra.  Tar vonr infermation, therz has
neway haaon anes litiracion “anwenan tha Cencrl-vg a2nd “r. aad

3. NYMrertn, o Ty, Wb Tonrisvs ssennnisied =ka PVieseht
risheo and i ant datar©ore with ite vea, g a resale €
vAv action, the Alhwechtt have heen Jarared far less o tho
=al~,

YT Nibracht, after meecting wick vay, Tele phazowou way Bave
r2c2iva?d seme nisranresenzation from Mr. Snurlev ramarding
ThY uza of tha water and the easerenr. “aqardlass of what

>
transnire? between vou and *'r. Srmurlay it 4§ my conclusion
that vou knew of the Alhracht right. °'s. Jolina ~ill, 2
r2al estatz 2rent for Plevins Maancy in Tiqeins, states that
vou had lonked at the Alhrecht nronarty nrior to nurchasing
th2 Snturley land, You were aware thet the Albrechts were
using water from the sprina and observed the water pipe
leadine tn the hous=. I also understand from the title
company, that vour title insurance policy lists an excention
for the Al%recht easement and watar richt.
"ithout waivino anv claim that the Alhrechtz have for famaces
that evist at this time, thev want to imnress unon vou that
any interferoance with their water rischt or the easement will
b2 omnosed. Alse, anv sirmilar denials that the water riaht

and easement exist tn prospective nurchasers will result in
lnagal action.

Ir. Albrecht feels that with vour conversation there should
not ha a nroblem in the future and 1 trust that those Aif-
ferences have heen worked out and the two of you can be good
neiaohhnrs. I have enclosed a conv nf a correction warranty
deed €rom the Durcans to Mr. and Mrs. Albrecht dated av 8,
1974 for your information which states the easement and
water riqht granted. Mr. Alhrecht conveyed the oropertv to
his father and mnther while he was out of state and when he
returned they convaved it back tn him. 1In the interim, the
Spurleys had also executed a deed June 7, 1978 to the father

MICROFILMED
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Mr. and Mr§ Nerner Kolb .
October 9, 198RS POOR ORIGINAL
Page 3

and mother granting that easement and water right. A cony
of that deed is also enclosed.

VYery truly wvours,
COLLYIS & IVILY

“illiam 9., Jollins

VDT /Y.qm =
Fneclosures

cc: Lrle Alrracht

MICROFILMED
0CT 2 4 19%



LAW OFFICES

DEE. MACGREGOR AnD FALES

MACGREGOR BUILDING
WILLIAM J. DEE

418 W. MAIN
W. C. MACGREGOR, JR.
R 483
DAREN W. FALES POST OFFICE DRAWE

GRANGEVILLE, IDAHO 83530
AREA CODE 208
TELEPHONES 983-1740
983-0280
se3-ozs2

June 21, 1991

Jim Jones

Attorney at Law

960 Broadway, Suite 310
Boise, ID 83706

Dear Mr. Jones:

I have been hired by Mr. and Mrs. Dave Pitts to represent them

in a water rights dispute involving your clients, Glen Baum and
Floyd West.

The Pitts have two valid water rights to a spring located on
their land near Riggins, Idaho. They have a domestic use water
right (claim A78-10343), with a priority date of 1/1/62, which
consists of .02 cubic feet per second (cfs). In addition, they
have a water right for irrigation purposes on the same spring (A78-
01709), with a priority date of 5/4/78, which consists of .02 cfs
for irrigation of two (2) acres. Thus, their total water right to
the spring consists of .04 cfs. It is my understanding that your
clients, Mr. Baum and Mr. West, claim a water right to the same
spring located on the Pitts land. The Baum/West domestic use water
right (A78-07265) has a priority date of 7/30/85 for .02 cfs.

Thus, the Baum/West water right is junior to the Pitts. The
Baum/West water right entitles them to the use of water from the
Pitts spring only if there is a flow of more than .04 cfs. If
there is, then they are entitled to a use of .02 cfs. However, the
Pitts have had the spring measured by the State of Idaho Department

of Water Resources who claim that the spring does not produce .04
cfs and never will.

As you know, Mr. Baum and Mr. West also claim to have an
easement across the Pitt’s property. Such easement does give Mr.
Baum and Mr. West a right to use the water from the Pitt’s spring.
But, Mr. Baum and Mr. West only have a water right to any excess

above .04 cfs. Enclosed is a copy of said easement which details
their rights. However, the easement does not mention the water
rights each party is entitled to. Consequently, Mr. Baum and

MICROFILMED
0CT 2 4 1336
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Jim Jones
June 21, 1991
Page 2

Mr. West have an easement to the Pitts spring but are only entitled

to the use of water from the spring if there is a flow of more than
<04 cfs.

I have enclosed a copy of a letter from Steve Lester, Senior
Water Resource Agent for the State of Idaho, Department of Water
Resources and a letter from Cindy Hodges, Water Resource Agent for
the Department of Water Resources, which explains their opinions as
to the respective water rights of the parties involved. Hopefully
those letters can be used in advising your clients. )

If you have any questions, please feel free to contact me.

Sincerely,

DEE, MacGREGO FALES
KIRK A. MaoGREGOR

KAM:pjs

Enc.

MICROFILMED
0CT 2 4 199



LAW OFFICES

DEE. MACGREGOR AnD FALES

MACGREGOR BUILDING
WILLIAM J. DEE

A18 W. MAIN
W €. MacGREGOR, JR. . POST OFFICE DRAWER 483
DAREN W. FALES

GRANGEVILLE. IDAHO 83530
AREA CODE 208
TELEPHONES 983-1740
®83-0280

JIJ].Y 24, 1991 e83-0oz82

Mr. Jim Jones

960 Broadway, Suite 310
Boise, ID 83706

Dear Mr. Jones:

I have discussed your June 24, 1991 letter with Mr. and Mrs.
Pitts and they wholeheartedly resist and disagree with your
assertions as to the Baum’s/West’s having a co-equal water right to
the spring located on the Pitts’ land. Our position is clearly
stated in my June 21, 1991 letter to you. I am sorry the position

taken by the Idaho Department of Water Resources was not enough to
convince you.

I discussed the Pitts’ water right with John Westruff of the
Idaho Department of Water Resources and he feels that the position
taken by Cindy Hodges and Steve Lester is correct. Their positions

were clearly stated in the letters I enclosed to you with my letter
of June 21, 1991.

John Westruff informed me that any filing of a water right
dispute in the Snake River Adjudication regarding water rights in
the New Meadows area will not be heard until August &, 1995.
Therefore, I will be filing a quiet title action in Idaho County to
resclve the water rights of the respective parties in this action.

Please feel free to contact me if you have any questions
regarding this matter.

Sincerely,

DEE, MacGREGOR & FALES

KIRK A./MacGREGOR %

MIGROFILMED
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KAM: jak
cc: Mr. and Mrs. David Pitts



FFIDAV

STATE OF IDAHO )
: 8ss
County of Twin Falls)

GLENN E. BAUM, being duly sworn, deposes and says:

1. I am one of the claimants in the foregoing Amended
Notice of cClaim to a Water Right. The other claimants are my
wife, Netta Baum, and Floyd D. West and Florence West, husband
and wife.

2. When we originally filed our claim in the Snake River
Adjudication proceeding, we were not aware of the priority date
we should have claimed for our water right. Upon investigation
of our water right, we have determined that we should have stated
a January 1, 1962, priority date. Our water right was conveyed
to us by warranty deed from Maudie H. Silva Durgan and Elmer
Durgan, husband and wife, on October 15, 1973. A true and
correct copy of the deed is attached hereto as Exhibit "aA"., A
corrected warranty deed, dated January 17, 1974, attached hereto
as Exhibit "B", more fully describes the water right conveyed by
the Durgans. Immediately prior to the conveyance, the Durgans
owned the property now owned by these claimants, as well as the
property upon which the spring was 1located. The property
retained by the Durgans at the time of the conveyance is the
property to which water right claim A78-10343 is appurtenant. 1In

this amended claim the claimants assert an entitlement to a

MICROFILMED
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portion of that water right, with priority date of January 1,
1962.

3. The water right conveyed to claimants’ predecessors in
interest from the Durgans was put to beneficial use in 1975.
Claimants’ predecessors in interest, Lyle D. and Peggy J.
Albrecht, started building a cabin on the property in 1974 and
finished it in 1975. At that time Lyle Albrecht laid a plastic
pipe from the spring for a distance of approximately 15 feet to a
5,000 gallon storage tank on said property and then piped the
water on top of the surface to his house. He started using the
water at that time for domestic purposes at the cabin. These
facts and additional background are laid out in a copy of a
letter from William D. Collins, attorney at law, attorney for the
Albrechts, to Mr. & Mrs. Werner Kolb, the predecessor in interest
of David G. Pitts, who currently owns the property that had been
retained by the Durgans.

4. The water claimed by the <claimants has been
beneficially used continuously for domestic purposes since 1975.
Claimants and their predecessors have shared equally in the
spring with David Pitts’ predecessors in interest, have openly
claimed a right in and to said spring and exercised an ownership
interest and right in and to the said spring and its waters and
have asserted an interest adverse to any asserted priority of

David Pitts’ predecessors in interest to their full knowledge and

acquiescence.
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SUBSCRIBED AND SWORN To
1991.

GL E. BA
before me this tfé day of June,

#OTARY PUBLTC éOR (o)
Residing at
My Commission Expires:

MIGROFILMED
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i« R54909 WARRANTY DEED -
o | POOR ORIGINAL

g " .- VWAUDIE H. SILVA DURGAN and EIMER DURGAN, husband and wife

Y]

LI

-%\ ‘the grantorg , do  hereby grant, bargain, sell and convey unto

" LYLE D. ALBRECHT apd PEGGY J, ALBRECHT, husband and wife
;.the grantee , the following described premises, Idaho County ldaho, to wit:

oA

o gaemdiae o

s (e T Ty Ty o

Beglnning at the MW corner of the SE}, W}, Sec. 26, T22N, RIE, B.M.3
thence 100 feet South to THE REAL FOINT OF BEGINNING; thence 278 feest
Zast, more or less; thence 345 feet in a southerly direction; thence
R 636 feet W; thence 228 feet . to THE REAL POINT OF BEGINNING.

o

This Deed also includes right and easement to a certain spring of
water that orlginates on the property retalued by the grantors.

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee g,

their heirs and assigns forever. And the said Grantorg do hereby covenant to and

with the said Grantee s, that they are the owner in fee simple of said premises; that said
premises ure free from all incumbrances

and that they will wairant and defend the same from all lawful claims whatsoever.

Dated:
- . 77 [
October 15, 1973 W a,axj'—c AL,%Z‘,,«, lecngdor— :
a :
Hrsny A . '
YIS/ A YK -
STATE OF IDAHO, COUNTY OF Valley STATE OF IDAHO, COUNTY OF 2ilems't O . o
On this 15th day of Qctober 19 73¢ 1 hereby certify that this instrument wax filed fur vecord at z,
before me, a notary public in and for said State, personally the request of /(_,, p '[‘-_é’ ,c‘j. | .i._
. =Rpo-du.._ , ‘ V=
. ?s“&\}f:a.\_xnl";ﬁ.,,Slln Durgan and Elmer Durgan| * 59 minutes pant /O velock ., 2
B Sk “"'-{4' %, this ? dayof " )2V b
o ‘g):.- ARY S 19 7_3 . in my office, and duly recorded in Book 1 Z
:‘g: E‘.- o'( L3 of Deeds at page L
H ;i\nmn’o o be the persof who 8 me 8 OB 3, w, [*
. %’ "% {pw&o the within Inll-u ent, and fcknowiedged to AITF _~ "
'k.. 4 X 0'.‘..!1;.; - they d the ssme. Ex-Officio Recoider l
| FEE Vooide WP
o o otary T ablic By . Deput
+ |77 Rasiding at #cCall - ldaho Fees 3/, wdico - . pe |
' Comm. Expires  2/4/77 Maif M:f? ter (& b - I
Fh /- Lecir 8

senesnanaves ¢o. i

YU TL———— Evhibir R boasen 2220 736 MIGROFILMED
0CT 24 19%



POOR ORIGINAL
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52654 WARRANTY DEED .

For Value Received MAUDIE H. SILVA DURGAN and ELMFR NURGAY, husband

and wife
the granto® , do hereby grant, barguin, sell and convey unto

' LYLE D. ALBRECHT and PEGGY J. ALBRECHT, husband and wife, vwhose addr-ss
1001 Skyc14ff Avenue, Boiss, Idaho 83705

the grantee 8, the following deacribed premises, in Idaho County Idaho, to-wit:

<.~ = -Beginning at the NW corner of the SE}, Nw), Sec. 26, T, 22 N., R, 1 East,

o M., thence 100 feet South to the real poin' of beginning; thence 272 faet
East, more or less; thence 345 feet in a southerly direction; thence 636 feet
West; thence 190 feet more or less in a northerly dirzction; thence 235 fent
in a Northeasterly directin to a point; thence LDasterly approximately 197
feet to the Heal point of beginning- - -

This Deed is made specifically to correct that
parties and dat~d October 15, 1973,
#251909,

certain deed between the same two
and recorded in Idaho County as Instrimert

This eed alsc Ancludesa right and an easement to a cortajr trring € £ \mter
that originates nn the property retainel by ' he 3. ntors, ane also o~-ez- -
the elove [ropert; through the Jruntor's propert on the catzt s shedd poit v

TQ."}J{‘rVE AND TO HOLD the said premises, with their appurtenances unto the said Gr:

tntee -

., ! heirs and assigns forever. And the xaid Grantor & do hereby covenant to umi

with the_ said Grantee £, that L he 3 I :the ownerz in fee simple of suid premises; that they are free
from all incumbrances

and that t he;r will warrant and defend the same from all lawful claims whatsocver,

Dated: .an, 17, 1974

LMy JLH')_I;‘/]J'/

,ZZZLMMLC/_‘._% e

—~——
BTATE OF IDAHO, COUNTY OF  Valle- STATE OF IDAIIO, COUNTY OF ~-A-{i¢ :
On this 17 day of J- ruae L1974, I kervhy “"17““ this lnulrum'ent wus filed for record at ¢
before me, a notary public In and for sajd State, pe Wy the request of e £, (;/', - / ;
sppesrcd  Yhudie H. Silva Surmon ' ’:7( gy ¢
and Elmer Dgan s Y7 minutes past / £ o'clocidl m., i
this 2 ,/ day of p?';\_ ' :
. . 19 74/, in my office, and duly recorded in Blok .
. -‘u'.'-_J AR -.-,--7_4(( of Deeds at page .
. :lknhl;h'ﬁ.(k‘ tﬁ'c._vénon 9 whose name 8 8re
sy DY 'l'lb'thr ‘ilhlh dnstrument, and scknowledged to - 808 3, W‘AITI-'
. . Y9 Lhe Ex-Officio Recorder
- my N Y xecuted the same.
! t .. . ., 3 .
By csecere (e ‘K-&Lx" -7
Ty Notary Pubii ' Deputy.
™ , L otary Pubiic Fees § W)
Residing we. "¢/, McCall + ldaho Mail to: -
Comm. E:plrfu ‘o ‘J’, Y ?7é /’.’um-l sddicr -

S Echibit 8 MICROFILMED
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POOR ORIGINAL

Nctober 9, 1985

Mr. and “rs. Werner Xolb
Zl¥k Lake Road Tl Lo
Riggins, Idaho 8354° ’ N

AR L I ofous
Dear MMr. and Mrs. Yolb:

Nuy £irm revresancs «oAnd Thrm, Terla
Albrecuc said uiat e mnetn trizh o recoan=lo oangd o I T
with rassect to the usa nf tha enving mar b -a:0
iiowever, I felt that he shonll nravicda o ity 30 o T et ooy
information relating to his use »7 wac

Tl

;
2

Mr. and #irs,

Albrecht ourshased whair oro-ordv in 12370 Tvom
“audie Durgan and Wlmer Duraan. At that kine the Tarcans
owned the 3% acres snld to Albrecht »nlus the land wlkimstalve

sold to yvou. The Daed from the Nuraans to £ha M1:-rachts
recited that it includerd the riaht and easerent to 2 certain
soring of water that oricinates on the provertv rstained b+
burgans. The Albrechts opurchased the nroverty aczuirin~ an
easemant across the "urgan provertv to take water from the
snrinag for their use on their land. ™r. “lbrecht started
building his cabin in 10274 and finished it in 1975. that
time he laid a vlastic nine from the spring for a distance
of aporoximately 15 feet to the 3,900 gallon storage tank on
his propertv and then nired the water on ton of the surface

to his house. Ile started using

Mr. Albrecht advises me when he

the vater at that time.

rade his murchase the ™uraans

also were making a use of the water from the soring for
their residence. Under Idahn law when each rartv cormmenced
a use of the water, each acquired a water richt. "™araans,
with the first usze, have a nrior right to the sprinc but
only to the extent that thev annlied it to haneficial use.
Any water in excess 0f what thev had aopliad to heneficial
use was subject to anpronriation by Albrecht. I understand
that “r. Sourley, your predecessor, filed an avpnlication for
a water right with the Ilaho Nepartment of "later Pesources.
¥r. Albrecht has similarly filed an anplication. The Du=mart-
ment 0of Water Resources made their final insvection last
weak and will be issuinag a water license in the near future
for the Albrecht right. According to the field check by the

Department of Water Resources, there is ample water to fill
both uses.

Edbt MIGROFILMED
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“r. and Mrs. Wemner FKolbd
Octobar 9, 19%5
Page 2

POOR ORIGINAL

Mr. and Mrs. Albracht have been trying to sell their
prorercty, Linda L. Cook on September 7, 1385, had offered to
purchase the nrovertv. After they made that offer and later
in the month the Cooks met with you. They were told hv wvou
that there had been litication between your predscessor, 'r.
Snurley, and tvhe Albrechts which eliminated the Albrecht
vatar right z2nal casenant. Thay were also <old that vou
viould, under no circumstances, rermit the continuved use bv
Albracht of the water or the easement. k5 2 result of vour
stataments tha "naks hacked out of the vurchase and acouired
another narcal 2lsavhiara, Tar vour infeorrz2tion, thera has
nevar haan aa liticacien Ratwnan the Smurlovs and “r. 2nd

3. Nt T3, Wb Tonrinwvs vacnaninid =ha Tluracht
riahe and Ai? ant iatarere with its usa, As a resulc nf
e~ Aetion, the Mlhwechits nave heen damacad “er leoss nf the=

~al-

or

. V\ibhracht, after neacine wich vau, Tele thaz.vou ma, anve
raceivald geme misranrecsenzation fram Mr, Srurlay racarding
tha Usa AfF tha water and the 2aserent. “oqardlass of wia

L

transonire? between vou and “ir. Srurlaey it is ny conclusi
that vou knew of the Alhrecht right. ‘5. Dolina 7ill, 2
r2al estata 2c0ent for Plevins Maancy in TRiqaeins, states that
vou had lonked at the Alnrecht nroperty nrior to nurchasing
tha Snurlev land. You were aware that the Alhrechts were
usina water from the sprinag and observed the water nipe
leadine to the hous=. I also understand from the ticle
comnany, that vour title insurance policy lists an excention
for the Alnwrecht easement and water richt.

vi+hout waivino anv clair that the Albhrechts have for ramaqes
that exist at this time, thev want to imnress unon vnu that
anv interforance with their water richt or the easement will
he ommosed. Alse, anv similar A@enials that the water riaht
and easement exist tn nrospective murchasers will result in
lnragal action.

‘Ir. Albrecht Seels that with vour conversation there should
not ha a nroblem in the future and T trust that chose Aif-
ferences have been worked out and the two of you can be good
neiahhbnrs. T have enclosed a conv nf A correction warranty
deed €from the Durcans to Mr. and Mrs. Albrecht dated av 8,
1974 for your information which states the easement and
water right granted. Mr. Alhrecht conveyed the oropertv to
his father and mnther while he was out of state and when he
returned thev convaved it back tn him. 1In the interim, the
Spurlevs had also executed a deed June 7, 1278 to the father

MICROFILMEI
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Mr. ana Mrs. Werner Kolb

' POOR ORIGINAL
October 9, 1985
Page 3

and mother granting that easement and water right.

A cony
of that deed is also enclosed.

Very truly vours,

COLLTIS & MATILY

%illiam . Tollins

vIDC/Yigm T e
Tnclosures

co: Lvle Albracht

MIGROFILMED



JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (20) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

GLENN E. BAUM and NETTA BAUM, Case No.
husband and wife, and FLOYD

D. WEST and FLORENCE WEST,

husband and wife, AFFIDAVIT

Plaintiffs,

vs.

DAVID G. PITTS and MRS.
DAVID G. PITTS, husband and
wife,

Defendants.

STATE OF IDAHO )
) ss
COUNTY OF TWIN FALLS )

Glenn E. Baum, being duly sworn, deposes and says:

1. I am one of the plaintiffs in the above-entitled
action. This affidavit is made upon my own personal knowledge,
and I am competent to testify as to the matters herein stated.

2, In May of 1988 the four plaintiffs purchased a parcel

of real property located in Idaho County, Idaho, a description of

which is attached hereto as Exhibit A and incorporated herein by

AFFIDAVIT OF GLENN E. BAUM, Page 1 MIGROFILMED
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this reference. Said parcel is hereinafter referred to a
"Parcel A." As stated in Exhibit A, the conveyance included "an
easement and right to the joint use of a spring and the water
that originates in that spring." The spring is located on
adjacent property currently owned by the defendants. The
description of defendants’ real property is contained in
Exhibit B, which exhibit is incorporated herein by this
reference. Said parcel is hereinafter referred to as "Parcel B."

3. Attached hereto as exhibits C, D, E, and F are true and
correct copies of deeds that I obtained from the county recorder
of Idaho County, Idaho, each reflecting its respective recording
number. Exhibit C reflects a conveyance of Parcel A to Lyle D.
Albrecht and Peggy J. Albrecht, husband and wife, predecessors in
interest to the plaintiffs. Immediately before the conveyance
the grantors, Maudie H. Silva Durgan and Elmer Durgan, husband
and wife, were the owners of both Parcel A and Parcel B.
Exhibits D and E, both of which reflect a "right and an easement
to a certain spring of water that originates on the property
retained by the grantors (Parcel B)," reflect that they were made
to correct previous deeds. Exhibit F is a quitclaim deed from
the Durgans’ successor in interest to Parcel B, namely, Gideon W.
Sperle and Loma S. Sperle, husband and wife.

4. At the time we took over the property, a plastic pipe
was located between the spring on Parcel B and a water storage

tank located on Parcel A. A pipe ran between the storage tank

MICROFILMED
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and a cabin to supply domestic water to the cabin. We replaced
the tank shortly after we purchased the property and took
necessary action to insure a continuous flow of water from the
spring to the tank and on to the cabin. From the time we got the
new system operational, we had water running through it to the
cabin on a year-round basis so as to keep the pipes clean and to
keep the system from freezing up. Although we could have drawn a
greater gallonage, I set the valve so that there would be a
maximum flow of approximately three gallons per minute. That was
done so as to insure that the spring would overflow its banks on
a continuous basis, allowing floating debris to spill over the
sides so that the spring itself would be pure.

5. Not 1long after we purchased our property, we
encountered problems with Werner Kolb, who was then the owner of
Parcel B. Mr. Kolb contended that we did not have any rights in
the spring and threatened to cut us off. Mr. Kolb had been in
touch with the Western Region Office of the Idaho Department of
Water Resources and had been advised that his water right was
prior to ours. A copy of the August 12, 1988, letter he received
from the Department is attached hereto as Exhibit G. That letter
did not reference the conveyance of a water right to the spring.
This was not the first dispute that had taken place between
subsequent owners of the two parcels. We obtained a copy of a
letter written to Mr. Kolb by an attorney for the original

grantee of parcel A, a copy of which letter is attached hereto as

MICROFILMED
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Exhibit H. I brought the contents of this letter to Mr. Kolb’s
attention some time during the latter part of August or first
part of September in 1988, and he relented somewhat, as indicated
in the letter he wrote to me and my wife on September 23, 1988,
which is attached hereto as Exhibit I. Incidentally, my wife and
I did not agree to the terms stated in his letter, but we did
have an uninterrupted supply of water during the rest of the time
he owned parcel B. In fact, about the time he wrote the letter
Mr. Kolb cemented a portion of the spring and placed a pipe in
the cement wall around the spring so as to feed the plastic pipe
that fed our water supply to parcel A. He placed another pipe in
the cement wall (about two inches below our supply pipe) to
furnish his water needs. We didn’t object because he never used
his full purported allocation, and, in fact, the works were not
in place so that the full right allocated to the property could
be utilized. We always had more than sufficient water to serve
our need.

6. When defendants purchased parcel B, Mr. Pitts told me
that we had no right to the spring and that we needed to get our
pipe out of it. On or about February 17, 1991, he furnished us
with a letter to that effect. A copy is attached hereto as
Exhibit J. We strenuously disagreed with the content of the
letter and refused to sign for its receipt. On February 18,
1991, our water supply was cut off, due to a break in the pipe.

I don’t know how the break occurred, but I do have a hunch. 1In

MICROFILMED
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any event, I repaired the pipe a couple of days later, but on
February 21, 1991, Mr. Pitts cut the pipe serving our property
and threw it over the fence. After that he proceeded to fence in
the spring, and we have been without water ever since. Mr. Kolb
has indicated that another house will be built on parcel B and
that it will need some of "his" water. He recently constructed a
pond on his property, apparently for fish, and is using the water
to fill the pond. It is a bit of a mess.

7. I obtained a copy of the application for permit that
had been filed by the original grantee of parcel A, and a copy of
the same is attached hereto as Exhibit K. The application does
not reference the conveyance of a water right in the spring that
was made by the Durgans and later confirmed by the Sperles.
Therefore, upon the advice of our attorney, we filed an amended
claim with the Department of Water Resources on or about June 19,
1991, seeking a portion of the parcel B water right pursuant to
the Durgan and Sperle conveyance.

8. We have tried to be good neighbors with Mr. Pitts, but
he has been extremely difficult to deal with. In order to avoid
a confrontation we tried to develop an alternate source of water,
but it just hasn’t worked. Since he took out our pipe, we have
been without culinary water and have had to haul water to the

property, which has been very inconvenient.

GLENN E. BAUM

MIGROFILMED
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SUBSCRIBED AND SWORN TO before me this day of August,
1991.

Notary Public for Idaho
Residing
at

My commission expires

MIGROFILMED
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Jim Jones
Attorne
960 Broadway, Suite 310

Of Counsel Boise, Idaho 83706

Benoit, Alexander, Sinclair (20§) 385-9200 Mailing Address:
Doerr, Harwood & High P.O. Box 2225

126 2nd Avenue North Boise, Idaho 83701
Twin Falls, Idaho 83301 Fax: (208) 385-9599
(208) 734-3345

August 15, 1991

NECEIY

Lynne Krogh-Hampe

Deputy Attorney General = AUG1 61991
Idaho Department of Water Resources
1301 North Orchard Department of Water Resources

Boise, Idaho 83720
Dear Lynne:

I have a dilemma that you might be able to help with.
Enclosed are two affidavits I prepared for one of my clients,
outlining the problem.

In a nutshell, my clients purchased some vacation property
near New Meadows in 1988. Culinary water comes from a spring on
adjoining property. The water right situation is spelled out in
the attached copy of a letter written on April 25, 1991, by Cindy
Hodges. When my clients’ predecessor filed for his water right
he did not mention in the application that the right was based on
a conveyance of a portion of the rights to the spring that were
established in the 60’s when both parcels were in common
ownership. A warranty deed, conveying a portion of the spring
right to my clients’ parcel, is attached to one of the
affidavits. We have filed an amended claim in the adjudication,
seeking recognition of the right conveyed.

We have tried to deal with the owner of the adjoining
property, David Pitts, but haven’t had much luck. In February he
cut my clients’ pipeline to the spring and has denied them access
to the spring ever since. I have tried to convince him and his
lawyer that they may not do so, but their stock response is that
two letters from the Department of Water Resources have confirmed
that they are in the right. I am enclosing copies of the two
letters they rely on, although I think they misconstrue themn.
They seem to have the belief that my clients are not entitled to
any water because Pitts has (at least currently) a prior right
for .04 cfs for domestic and irrigation uses, that the spring
does not produce more than that amount, and that, whether Pitts
is using the water or not, my clients do not have an entitlement
unless more than .04 cfs is being produced by the spring.

MIGHOFILMED
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Lynne Krogh-Hampe
August 15, 1991
Page 2

In any event, I guess our next step is to go to court. The
problem is that my clients are of fairly modest means, and it
would be nice if there were some way to get this matter resolved
without filing suit. Since Pitts and his attorney have placed
such great reliance on the letters from IDWR (both of which were
written before the amended adjudication claim was filed and
before the question of the conveyance was brought up), I wonder
if it would be appropriate for the Department to take another
look to see whether the matter is as cut and dried as it appeared
to be earlier. 1In addition, it might be well to drop Mr. Pitts
and his counsel a line to let them know that, even though a
person has priority, he cannot deny a junior right when the water
is not being used to serve the senior right. Additionally, the
water is now being diverted into a fish pond, which appears to me
to be an unauthorized use. If it were possible to provide them
with some additional legal guidance from an unbiased source, the
necessity of going to court might be averted. Could you give me
a call when you have had a chance to look at this stuff? Thanks!

With best wishes, I anm,

incerely,

Jim Jones

JTJ/eo /
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LAW OFFICES

DEE. MAcGREGOR AND FALES

MACGREGOR BUILDING
WILLIAM J. DEE ' 416 W. MAIN
W. C. MACGREGOR, JR.

w
DAREN W. FALES POST OFFICE DRAWER 463

GRANGEVILLE, IDAHO 83530
AREA CODE 208
TELEPHONES 983-1740
®83-0250

June 21, 1991 983-0252

Jim Jones

Attorney at Law

960 Broadway, Suite 310
Boise, ID 83706

Dear Mr. Jones:

I have been hired by Mr. and Mrs. Dave Pitts to represent them
in a water rights dispute involving your clients, Glen Baum and
Floyd West.

The Pitts have two valid water rights to a spring located on
their land near Riggins, Idaho. They have a domestic use water
right (claim A78-10343), with a priority date of 1/1/62, which
consists of .02 cubic feet per second (cfs). In addition, they
have a water right for irrigation purposes on the same spring (A78-
01709), with a priority date of 5/4/78, which consists of .02 cfs
for irrigation of two (2) acres. Thus, their total water right to
the spring consists of .04 cfs. It is my understanding that your
clients, Mr. Baum and Mr. West, claim a water right to the same
spring located on the Pitts land. The Baum/West domestic use water
right (A78-07265) has a priority date of 7/30/85 for .02 cfs.

Thus, the Baum/West water right is junior to the Pitts. The
Baum/West water right entitles them to the use of water from the
Pitts spring only if there is a flow of more than .04 cfs. If
there is, then they are entitled to a use of .02 cfs. However, the
Pitts have had the spring measured by the State of Idaho Department
of Water Resources who claim that the spring does not produce .04
cfs and never will.

As you know, Mr. Baum and Mr. West also claim to have an
easement across the Pitt’s property. Such easement does give Mr.
Baum and Mr. West a right to use the water from the Pitt’s spring.
But, Mr. Baum and Mr. West only have a water right to any excess
above .04 cfs. Enclosed is a copy of said easement which details
their rights. However, the easement does not mention the water
rights each party is entitled to. Consequently, Mr. Baum and

YIWCHOFILMED
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Jim Jones
June 21, 1991
Page 2

Mr. West have an easement to the Pitts spring but are only entitled
to the use of water from the spring if there is a flow of more than
.04 cfs.

I have enclosed a copy of a letter from Steve Lester, Senior
Water Resource Agent for the State of Idaho, Department of Water
Resources and a letter from Cindy Hodges, Water Resource Agent for
the Department of Water Resources, which explains their opinions as
to the respective water rights of the parties involved. Hopefully
those letters can be used in advising your clients.

If you have any questions, please feel free to contact me.

Sincerely,
DEE, MacGREGO FALES
ﬁﬂi//,g }%4»—
KIRK A. MacGREGOR
KAM:pjs
Enc.

vilUROrILMED
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LAW OFFICES

DEE. MAcGREGOR AND FALES

MACGREGOR BUILDING

WILLIAM J. DEE 416 W. MAIN
W. C. MACGREGOR, JR.
DAREN W. FALES

POST OFFICE DRAWER 4863
GRANGEVILLE. IDAHO 83530
AREA CODE 208
TELEPHONES 983-1740

283-0250

J\le 24, 1991 eB3-0252

Mr. Jim Jones
960 Broadway, Suite 310
Boise, ID 83706

Dear Mr. Jones:

I have discussed your June 24, 1991 letter with Mr. and Mrs.
Pitts and they wholeheartedly resist and disagree with your
assertions as to the Baum’s/West'’s having a co-equal water right to
the spring located on the Pitts’ land. Our position is clearly
stated in my June 21, 1991 ljetter to you. I am SOrry the position
taken by the Idaho Department of Water Resources was not enough to
convince you.

I discussed the Pitts’ water right with John westruff of the
Tdaho Department of Water Resources and he feels that the position
taken by Ccindy Hodges and Steve Lester is correct. Their positions
were clearly stated in the letters I enclosed to you with my letter
of June 21, 1991.

John Westruff informed me that any filing of a water right
dispute in the Snake River Adjudication regarding water rights in
the New Meadows area will not be heard until August 8, 1995.

Therefore, I will be filing a quiet title action in Idaho County to

resolve the water rights of the respective parties 1n this action.

Please feel free to contact me if you have any guestions
regarding this matter.

Sincerely,

DEE, MacGREGOR & FALES

<
KIRK A.flacdREGOR é

MICROFILMED
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Werner Kolb New Meadows, 8-3-1988
HC 75 Box 3552-Idaho 83654

Ms. Jan Shurte

Sr. Water Resource Agent

State of Idaho Dept., of Water Resources
2735 Airport Way

Boise, Idaho 83705

Resourees

De artment of Water
pWestem Regional Qffica

Dear Ms, Shurte,

Through no fault of mine, I find myself in some serious trouble
with my Waterrights., You were very efficient and helpful in the
past, please suffer through my case history with me:

Since 1962 this property used water from its spring for domestic
and irrigation use. (Neighbors are willing to give an affidavit)

In 1978 the previous ow=ner, Mr. Sperle (now in Arizona) realized
that he had to file for Waterrights. An inspection at this time
should hawve advised Mr. Sperle that he needed domestic as well as
irrigation rights, (The pipeline into the house was very visible)
This was not done, nobody, including me knew of the word “domestic®,
In my four letters ( one even was registered) to Mr,., Jim Johnson,

I asked for a review of my waterrights, especially since some state-—
ments were inaccurate and I was wondering about the wintermonths
without irrigation., I am from Wisconsin and had no idea that I had
to specify “Domestic*,

Mr. Johnson never advised me, he always used the words "Water—.
rights" and did not respond to my expressed fear, that some "Legality*
would ruin this household. Never was I advised of the word "Domestic*
which was not stated in my waterrights,

Ironically, this "Legality”®™ now is exactly threatening me.

Mr. Johson obviously never even looked at my "Waterrights®,

//—;ggv My new nelghbors have a domestic waterright for this spring on
765 P

ropegty since 1985, Their house was never connected to a waterline
just las week their bathroom was finished, three weeks ago they
received electric connection and last year their septic system was
installed, Until now my waterright was never challenged. Also, as
I had pointed out in my letters, this spring does not deliver 18 gal/
min, for me, not even mentioning the 8 gal/min.for my new neighbors,

If thelr new domestic Waterright has priority over my old

Waterrlght because this little word "Domestic"™ was not included and
the spring goes down further, my house becomes worthless.

MICROFILMED
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Since I was forced by a plantclosing into early retirement,
my f£ixed income is low,

I hope this mess will be straightened out, I hold the Water-
department and Mr., Johnson directly responsiblel

Sincerely,

Stmr bl

Werner Kolb

MICROFILMED
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AFFIDAVIT

Nerner J. Kolb - STA™S 3F IDANG
POOR ORIGINAL WATER RTCHT ZTRYIT NO. A78-0T109

CIVIL CCDE ¥C. 395786

I moved to the Elk Lake Road area ir Idaho County, Idaho in 1962

4t that time the house now occunied by Werner J. XKolb was occupied by

Oral E. Rader's daughter.

In 1964 Oral E. Rader sold the house to Maudie H. Silva

(See Deed No. 217046 attached)

in 1977 Maudis H. Silva sold this property to Gideon W.

Sverle.

In 1986 Gideon W. Sverle sold this procerty to WernerJ. Xolb.

I imow that the spring referred to in the above mentioned deed #217046

has been used by the occuvants of the Xolb house for demestic purposes

continuously since 1962,

-
/7’119

] /7)5(/»%;&«’-] .

Muriel R. Givens
3555 Elk Lake Road
Ifaho Counyy, Ideho

State of Idaho, County of Idaho

On this & day of (eiguedioss
before me, a notary oublic in and for
said State, personally avveared

MORIEL R. GIVENS

known to me to be the verson whose name

is subscribed to the within instrument, and
acknewledged to me that she executed

the same.

N ary (/’W

Notary Public®
Residing at Riggins, Idaho

Department of Water Resources
wes’zrn Regional Qifice

00_1 24 1996
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State of Idaho W= 07265

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS

. ' . . A Y
ip. PO 0 £ v L1t
R by Y R PR T L 1 ¢

T piop v 1 .Ii <;ov1-:1moc|:N )
AR A R. KEITH HIGGINSO
Hin '1i ¥ October 18, 1991 rH HIGG

== ger2rieel

Denartmant o, foiar Duiiiiies

Jim Jones Western Regicial Oice
Attorney at Law
P. O. Box 2225

Boise, ID 83701
Dear Mr. Jones:

I am writing in response to your letter of October 10, 1991. I am concerned that
there may have been a misunderstanding as to the purpose of Jan Shurte’s letter to you
dated October 8, 1991.

The primary purpose of the letter was to inform you that IDWR may not accept an
amendment to a claim by anyone other than the persons who originally filed the claim, or
someone who has properly filed a notice of change in ownership of the claim, neither of
which apply in your clients’ circumstances. As noted by Ms. Shurte, your clients need to file
their own notice of claim for their domestic use from the spring.

The second purpose of this letter was to inform you that if such a claim were filed,
additional information would be necessary before IDWR could recommend the claim to be
decreed in the Director’s Report, and why additional information would be necessary. As
she correctly noted, the information currently available to IDWR would not support a
beneficial use priority prior to 1975. However, a beneficial use right with a 1975 priority
could not be recommended, due to the effect of the mandatory permit statute.

IDWR is, of course, aware of your Motion for Preliminary Injunction that is currently
pending before the district court. The court’s ruling in the motion will not be a
determination of your client’s water right claims; such a determination will still be
dependent on the filing of appropriate claims, IDWR’s investigation and recommendation
of the claims in the Director’s Report, and proceedings before the court on any objections
filed to the report.

Sincerely,

(- bé'w‘?((bj/x o gon

A. LYNNE KROGH-HAMPE
Deputy Attorney General

MICROFILMED
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State of Idaho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

October 15, 1991 GOVERNOR
R. KEITH HIGGINSON

Kirk MacGregor, attorney DIRECTOR
Dee, MacGregor, Fales and MacGregor
PO Box 463

Grangeville ID 83530
RE: correspondence copies

Dear Kirk:

Enclosed are the correspondence copies you requested. They will serve
to give you some background information on the water rights involved in
this matter. I was not able to find any direct references to the
ownership issue.

I'm sorry these are so tardy, as I have just learned of the October 18
hearing date in Twin Falls. IDWR should be represented at this
hearing.

Please let me know if I can be of any further assistance.

Sincerely,

Hetsee
Cindy/ Hodges
Sr. Water Resource Agent

Enclosures
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free v PP =07365
State of Idaho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

October 8, 1991 CECIL D. ANDRUS

GOVERNOR
Mr. Jim Jones, Attorney
PO Box 2225 R. KEITH HIGGINSON

Boise ID 83701 DIRECTOR
Dear Mr. Jones:

We have received a Notice of Claim to a Water Right in the
name of Floyd D. and Florence West and Glenn E. and Netta Baum
for a spring tributary to Elk Creek, in Idaho County.

In your letter dated June 19, 1991, you stated that this is an
amended Notice of Claim and referenced Claim No. A78-10343.
However, Claim No. A78-10343 is in the name of David J. Pitts
and unless there has been a properly documented change of
ownership of the property covered by this specific claim, only
Mr. Pitts may amend it.

Your clients may file a separate beneficial use claim on this
spring claiming a 1962 priority date. However, the earliest
Warranty Deed granting easement is dated 1973, and Mr. Baum
stated in his affidavit that domestic use did not begin on
this parcel until 1975, which is the date Lyle and Peggy
Albrecht completed constructlon of their cabin. In order do
claim a 1962 priority for the Baum/West property based on the
beneficial use on the Pitts property would later require
strong evidence that the spring water was belng used at that
time on the both propertles. Mr. Baum states in his affidavit
that the water right in question was "conveyed to us by
warranty deed". 1In fact, only the easement to the spring was
conveyed by the deed, since only one domestic water right had
been established through actual use of the water at that time.
Durgans, in effect, conveyed to the Albrechts permission to
access the sprlng and develop their water right from it. a
water right is not established until developed and put to
beneficial use; therefore, there was no water right to convey.
At best, a 1975 priority is the earliest documented for the
parcel currently owned by your clients.

One more point of law will have an impact on your clients'
filing decisions. May 20, 1971 has been set by the State of
Idaho as the mandatory f111ng date for all surface water uses;
that is, all new approprlatlons of surface water commencing
after May 20, 1971 require a permit issued by the Department
of Water Resources. Albrecht's domestic use was a new use in
1975; it did not exist before that time and hence required a
permit, although one was not obtained until 1985. The
resulting water right is documented by license 78-7265 and
corresponding Claim No. A78-7265, with a priority date of June
30, 1985.

MICROFILMED
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960 Broadway, Suite 310 Wastit, Rei O
Of Counsel Boise, Idaho 83706
Benoit, Alexander, Sinclair (20§) 385-9200 Mailing Address:
Doerr, Harwood & High P.O. Box 2225
126 2nd Avenue North Boise, Idaho 83701
Twin Falls, Idaho 83301 Fax: (208) 336-5753

(208) 734-3345

June 19, 1991

Adjudication Bureau

Idaho Department of Water Resources
2735 Airport Way

Boise, ID 83705

Dear Friends:

Enclosed is an amended Notice of Claim that I would like to
have filed on behalf of Mr. & Mrs. Floyd West and Mr. & Mrs.
Glenn Baunm. I have appended a supporting affidavit. Their
initial claim in the Adjudication did not properly characterize
the manner in which they acquired their water right, nor the
appropriate priority. They received their water right from a
conveyance of a portion of a right filed in the adjudication as
Claim A78-10343. I hope I have properly characterized that on
the enclosed Amended Notice of Claim. If there is anything more
that needs to be done, please let me know.

JTJ/tg

Enclosure
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State of Idaho

DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS
April 25, 1991

GOVERNOR
Jim Jones, Attorney R. KEITH HIGGINSON
P.0O. Box 2225

DIRECTOR

Boise, ID 83701

David G. Pitts
H.C. 75 Box 3552
New Meadows, ID 83645

RE: Letter of April 2, 1991 from Mr. Jones' office to David G. Pitts
Gentlemen:

I am responding at the request of Mr. Pitts to a letter he received from Mr.
Jones concerning water rights from a spring located on Mr. Pitts' property. The
purposes of this letter are to verify the water rights which have been issued or
claimed on the spring, and to discuss the priority of those rights and the
implications of priority as interpreted from Idaho water law.

The water rights associated with this spring are as follows:

1. Adjudication claim A78-10343, priority 1/1/1962, .02 cubic feet per second
(cfs) for domestic use, based on beneficial use.

Originally filed by Werner Kolb, this claim was conveyed to current owner
David G. Pitts by means of a documented change of ownership.

2. Adjudication claim A78-07109, priority 5/4/1978, .02 cfs for irrigation of
two (2) acres, based on license 78-07109.

The license was issued to Werner Kolb. The adjudication claim was filed by
Mr. Kolb and was also conveyed via change of ownership to Mr. Pitts.

3. Adjudication claim A78-07265, priority 7/30/1985, .02 cfs for domestic use,
based on license 78-07265.

The license was issued to Lyle and Peggy Albrecht. The adjudication claim
was filed by Floyd and Florence West and Glenn and Netta Baum.

The two water rights currently held by Mr. Pitts are viewed as the senior water
rights on the spring. Priority for A78-07109 is confirmed by license; priority
for A78~10343 has been documented to 1962 and said documentation is on file with
the Department. While the priority has not been verified for this beneficial
use claim, there is little reason to believe it will not be accepted as claimed.
Priority for claim A78-07265 held by Mr. Jones' clients is also confirmed by
license. In Idaho, all rights must be satisfied in order based on priority
date. Senior rights must be satisfied at the demand and option of the senior
right holder before any 3junior rights may be satisfied. Even in the event
priority is not accepted as claimed for A78-10343, claim A78-07109 for .02 cfs

held by Mr. Pitts will still be the senior right.
MICROFILMED
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Jones/Pitts, 4/25/91, Pg. 2

Because domestic and irrigation uses of water are intermittent, there are often
situations created such as this one where the total licensed and/or claimed
flows against a particular source exceed the maximum available flow. The
maximum available flow need not necessarily equal the additive flows from all
rights in order for there to be adequate water available. For example, if the
spring in question produces an average of 0.02 cfs, or 9 gallons per minute, the
annual production volume would be 14.5 acre-feet. The in-house volume
requirement for one household for one year is about 0.6 acre-feet, and the
irrigation requirement for 2 acres in the New Meadows area is 8.0 acre~feet per
irrigation season. This indicates that while there will be periods of time when
all rights cannot be satisfied on the basis of flow alone (for example, during
irrigation), there is adequate volume being produced to satisfy each right over
the term of a year. With proper storage facilities, the periods when rights to
each home can be satisfied is significantly lengthened.

Therefore, the licensed flow rate of .02 cfs for 78-07265 represents the right
to collect any excess flows which may be available above and beyond those
necessary to satisfy senior rights, but does not guarantee any portion of the
prescribed right at any time. 1In the event of shortage, all rights are still
considered subject to priority delivery.

A second point of controversy surrounding these water rights appears to be
easement to the spring. The Department has no jurisdiction over easement or

right-of-way. The issuance of any permit, license or claim to a water right
should in no way be construed as granting easement or right-of-way across the
land of another. Any separate agreement entered into between any parties

concerning easement to this spring is strictly a civil matter between the
parties.

Mr. Jones' office recently requested a copy of the claim filed by his clients.
The request, received by our State Office, was forwarded to this office.
Enclosed with this correspondance to Mr. Jones' office only is a copy of that
claim and a proof copy of the license upon which the claim is based, which
establishes the priority date. Additional information is available upon
request.

This letter is not intended to be a testimony against or for either party
involved in this conflict. I hope it will be of help in your respective reviews

of the situation.

Please feel free to contact me at 334-2190 if you have any questions.

Sincerely,

Cindy Hodges
Water Resource Agent

Enclosures (Jones)
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September 14, 1988

MEMORANDUM

TO: File #'s A78-07109, A78-07265, and A78-10343
FROM: Jan Shurte

SUBJECT: Late Fee Waiver and reasons for filing Claim

No. A78-10343

Werner Kolb originally filed Claim No. A78-07109, per my
advice, for both domestic and irrigation. The reasoning
behind this was due to a phone conversation with both Werner
Kolb and the original owner, Mr. Sperle. It appeared that
the domestic use had been in use since prior to the
irrigation and that when they filed the application for
permit on A78-07109, they mistakenly filed only for the
irrigation. Mr. Kolb upheld that and so did the neighbors in
the area. The problem with this spring is that the people
next door (Claim No. A78-07265) also have a right and
easement to the use of the spring. However, Mr. Kolb feels
they have last rights, but since their domestic use was not
filed on it appears on paper that the Kolb’s have no domestic
right. Since the Kolb’s domestic rights were to have begun
in 1962, Steve Lester decided one claim for irrigation filed
under A78-07109 and one for domestic with a new #. I agreed.
We then amended A78-07109 to show what the license reflects.
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