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STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 27-11375

Case No. 39576 STATE OF IDAHO’S REPLY
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The State of Idaho, by and through its counsel of record, hereby submits this reply
to responses to its pending Motion to Alter or Amend.

The Shoshone-Bannock Tribes and the United States assert in their response that
the State’s Motion is improper under I.R.C.P. 59(e), because the Memorandum Decision
is interlocutory in nature and does not qualify as a judgment. The State disagrees.

Since the Idaho Rules of Civil Procedure do not provide for a motion for

reconsideration of a grant of summary judgment, such a motion may be properly treated
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as a motion to alter or amend the judgment. Willis v. Larsen, 110 1daho 818, 821, 718
P.2d 1256, 1259 (Ct. App. 1986). A petition to reconsider a memorandum decision was
properly treated as a motion to alter or amend judgment. Obray v. Mitchell, 98 Idaho
533, 538, 567 P.2d 1284, 1289 (1977). The purpose of a motion to alter or amend is to
provide a corrective mechanism short of appeal. Lowe v. Lym, 103 Idaho 259, 262, 646
P.2d 1030, 1033 (Ct. App. 1982). Rule 59(e) was designed to allow the trial court to
correct errors of fact and law which had occurred in its proceedings, thereby providing a
mechanism for circumventing appeal, and the purposes of the respective rules indicate
that resort should be made to this rule if the time limitation for such relief has not expired
when the motion is served. First Sec. Bank v. Neibaur, 98 Idaho 598, 603, 570 P.2d 276,
281 (1977).

The State’s Motion observes that the Court’s holding as to equitable adjustment in
its Memorandum Decision and Order (“Order”), is potentially misleading because,
although the Court’s analysis within the body of the brief clearly states that equitable
adjustment is not [imited to supplementation of the Tribes surface water rights with
storage and ground water, the stated holding on page one of the Order states that the
parties did not intend that the equitable adjustment be in the form of such
supplementation. The State is requesting that the Court clarify its Order—a corrective
mechanism short of appeal—to eliminate future controversy as to its holding.

Given the lack of an appropriate alternative by which to request the clarification
desired, the State styled its Motion as a motion to alter or amend in keeping with the case

law cited above. The Motion was timely filed under Rule 59(e) and is in keeping with
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the nature and purpose of that Rule. The State therefore requests that the Court hear and
grant its Motion.
Respectfully submitted this 22™ day of July, 2011.

LAWRENCE WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

SHA%A\KILMINSTER-HADLEY

Deputy Attorney General
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 22™ day of July 2011, I caused a true and
correct copy of the foregoing STATE OF IDAHO’S REPLY to be filed with the Court and
served on the following parties by the indicated methods:

Original via Facsimile

Clerk of the District Court
Snake River Basin Adjudication
P.O. Box 2707

253 Third Avenue North

Twin Falls, Idaho 83303-2707

Copies via U.S. Mail, First Class Postage Prepaid to:
Special Counsel for Shoshone-Bannock Tribes

202 N. Arthur

Pocatello, ID 83202

FAX: (208) 232-7472

U.S. Department of Justice

Environmental and Natural Resources Div.
999 18™ Street

South Terrace, Suite 370

Denver, Colorado, 80202

Fax: (303) 844-1350

Committee of Nine

Represented By:

Barker, Rosholt & Simpson LLP
1 13 Main Ave. W, suite 303
PO Box 485

Twin Falls, ID 83303-0485

Randall C Budge

20 1 E Center, Suite A2
PO Box 1391

Pocatello, ID 83204- 1391

Ray W. Rigby

25N2dE

PO Box 250

Rexburg, ID 83440-0250

State of Idaho
Office of Attorney General
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PO Box 44449
Boise, ID 8371 1-4449

Robert Harris

1000 Riverwalk Dr., Suite 200
PO Box 50130

Idaho Falls, ID 83405

Jerry R. Rigby

25N2nd E

PO Box 250

Rexburg, ID 83440-0250

Scott E. Axline
PO Box 100
Blackfoot, ID 83221

Scott Smith

201 E. Center

PO Box 1391

Pocatello, ID 83204-1391

Director of IDWR

PO Box 83720
Boise, ID 83720-0098
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