08/19/2005
IDAHO DEPARTMENT OF WATER RESOURCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:
NAME AND ADDRESS:

SOURCE:
QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

78-7109

MARVIN MORTENSON
HC 75 BOX 3545
NEW MEADOWS ID 83654

GLORIA K MORTENSON
HC 75 BOX 3545
NEW MEADOWS ID 83654

SPRING TRIBUTARY: SINKS

0.020 CFs
8.000 AFY

05/04/1978
This right is subordinated to right 78-7265.

T22N RO1lE S26 NWSENW Within IDAHO County

PURPOSE OF USE PERIOD OF USE QUANTITY

IRRIGATION 03/01 12/01 0.020 CFs
8.00 AFY

IRRIGATION Within IDAHO County

T22N ROlE S26 NENW 1.0 T22N RO1lE S26 SWNW 0.2

T22N RO1lE S26 SENW 0.8

2 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

EXPLANATORY MATERIAL:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

BASIS OF CLAIM - License

Right includes accomplished change in place of use pursuant to Section
42-1425, Idaho Code.
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Map prepared on August 18, 2005

By Kenneth Knoblock
Idaho Department of Water Resources

Place of Use




Form 42-248/42-1409(6) July, 2000

STATE OF IDAHO RECEIVED
DEPARTMENT OF WATER RESOURCES
NOTICE OF CHANGE IN WATER RIGHT OWNERSHIFAUG (0 9 2004

Please print or type. Attach pages with additional information. Instructions are included at the end of this fomngg-?E%isgggl%Ejs

Incomplete forms will be returned.

L Please list the water right number(s) and/or adjudication claim number(s) (if any) for each water right to be changed. List just the
adjudication claim number if there is no corresponding water right record on file with the department. Indicate, by checking in the
space provided (under the “split” heading), if the change in ownership is limited to a portion of a water right in which case
division of the existing water right or adjudication claim record will be required.

Water Adjudication Water Adjudication
Right No(s). Claim Nofs). Split Right Nofs). Claim No(s). Split
78-7324 0 _ I -
a8-mey _
1%-103 - - -
2. The following REQUIRED information must be submitted with this form:

A. The appropriate FILING FEE. See instructions for fee amounts.

B. A copy of the most recent DEED, TITLE POLICY, CONTRACT OF SALE or other legal document indicating your
ownership of the property and water right(s) or claim(s) in question, WITH ATTACHED LEGAL DESCRIPTION.

C. FEither of the following (if necessary to clarify division of water rights or other complex property descriptions):
PLAT OF PROPERTY or SURVEY MAP clearly showing the location of the point(s) of diversion and place of use of
your water right(s) and/or adjudication claim(s) (these are usually attached to your deed or on file with the county).

If your water right(s) and/or adjudication claim(s) is for ten or more acres of irrigation, you must submit a USDA Farm
Service Agency AERIAL PHOTO with the imrigated acres outlined and point(s) of diversion clearly marked. The
AERIAL PHOTO should be submitted in place of the PLAT OF PROPERTY or SURVEY MAP.
N 1
3 Name and Address of Former Dad O b, I Carelyal p.TTS
Owner/Claimant(s)

He 76 Boxy 365 2 , AMew Meadows) TO 8365d

4, New Owner/Claimant(s) _Merv e andleR (rhokia Mo Tes soA)
Name Connector (Check ane): [ ] and, [ ] o, [4rand/or
New Mailing Address HcC qﬁ@ox 2545
City, State and ZIP Code New Meapmus , ZO 8 3654
New Telephone Number N 08)__(0_26 ~ 274 "f

~ Q60 2

5= |
\ 5-18- a5

5. Date you acquired the property

——

SCANNED
AUG 0 9 2004
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JIM JONES . .
960 Broadway, Suite 310 097 AR 19 PH 4: 58

Boise, Idaho 83706

Telephone: (208) 385-9200 DISTRICY CO RT-lSDiElé
Twin Falls (208) 734-3345 TWIN FALLS/CO,,

: i 4 FILED,
Attorney for Plaintiffs Al

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of Water
From the Snake River Basin
Water System.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,
husband and wife,

Case No. 39576

Plaintiffs,
vs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

Pursuant to notice and agreement, the parties joined in a
telephonic conference with the Court this 18th day of March,
1992;

Jim Jones, appearing on behalf of plaintiffs.

Kirk MacGregor, of Dee, MacGregor and Fales, appearing on
behalf of defendants.

MICROFILMED
ORDER - Page 1 0CT 2 4 1396



Clive J. Strong, Deputy Attorney General, State of Idaho,
appearing on behalf of the Director of the Idaho Department of
Water Resources.

The plaintiffs have filed a motion for preliminary
injunction in the Snake River Basin Adjudication (SRBA), raising
certain disputes between the plaintiffs and the defendants (the
parties) as to the use of a spring and its waters, located on
defendants’ land in the NW%SE%NW% of Section 26, Township 22
North, Range 01 East, Boise Meridian, as particularly described
in the motion. The plaintiffs and defendants have signed a
stipulation, dated October 30, 1991, resolving their disputes.

The parties’ rights to water from the spring are pending
determination in the SRBA. The director of the Idaho Department
of Water Resources (director) has not examined the claims filed
by the parties to these rights and does not join in the
stipulation, except to the extent that the director will observe
the subordination of defendants’ irrigation right to plaintiffs’
domestic right and such subordination shall be included in the
director’s report and decreed by this court in accordance with
Title 42, Chapter 14, Idaho Code.

IT IS THEREFORE ORDERED, as follows:

1. That the stipulation entered into between the parties
on October 30, 1991, a copy of which is attached hereto and
incorporated herein, is hereby ratified, approved and confirmed
as between the parties, except as to the provisions of paragraph

1 thereof that would alter the priority dates of the parties’

MICROFILMED
ORDER - Page 2 0CT 2 4 1996



rights, and the parties shall hereafter comply in all respects
with the terms of the same, as hereby modified.

2. That State Water License No. 78-07109 and Adjudication
Claim No. A78-07109 be, and they are hereby permanently and fully
subordinated in all respects to State Water License 78-07265 and
Adjudication Claim No. A78-07265. Said subordination shall be
utilized and observed by the director of the Idaho Department of
Water Resources in the director’s report hereinabove referenced.

DATED this | Z day of March, 1992.

WZL
DANIEL C. UTT, JR.
District Judge

/gé_( ﬁ/iﬁb( &%J, w/,@a{w QAo
(e (,mf/é/ = Zc,&é ooy -
L Ao ftir S or Memin ey
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OCT-38-1991 1l:=8  FROM JIM JOMES TO 198324892 P.Q2-8S

DISTRICT COURT
TWINFALLS CO,, IDAHO

e d

BRI S T B

3%
[

JIM JONES
960 Broadway, Suite 310 i
Boise, Idaho 83706 Cuzad

Telsphone: (208) 385-9200 ~noTy
Twin Falls (208) 734-3345 —&’ﬂyﬂ-—-u J1

Attorney for Plaintiffs @@ PY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT CF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of Water
From the Snake River Basin
Water System.

GLENN E. BAUM and NETTA BAUM, Case No. 38576

)
)
)
)
)
;
husband and wife, and FLOYD )
D. WEST and FLORENCE WEST, )
husband and wife, ) STIPULATION
)
Plaintiffs, )
)

vs. )

)

)

)

)

)

)

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

WHEREAS, the parties, being the sole claimants to the waters
of a certain spring located in the NWXSE%NWY% of Section 26,
Township 22 North, Range 01 East, Boise Meridian, on property
owned by defendants, David G. Pitts and Carolyn Pitts, husband

and wife, which real property is more particularly described in

MICROFILMED
0CT 24 13%
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UCTI=aW=1991  11:28 FRCOM  JIM JOMES TO 19832452 P.B3/85

Exhibit "A" hereto, which exhibit is incorporated herein by this
reference; and
WHEREAS, plaintiffs Glenn E. Baum and Netta Baum, husband
and wife, and Floyd D. West and Florence West, husband and wife,
claim a domestic water right in and to said spring, as well as an
easement for access to the same, the same being for the use and
benefit of the real property described in Exhibit "B" hereto,
which exhibit is incorporated herein by this reference; and
WHEREAS, the rights associated with said spring, as claimed
in the sSnake River Basin Adjudication, are as follows:
1. Adjudication Claim No. A78-10343, Priority 1/1/62,
for .02 cfs for domestic use for January 1 -
December 31, based on beneficial use. (Defendants)
2. Adjudication Claim No. A78-07109, Priority 5/4/78,
for .02 cfs for irrigation of two acres for March
1 - December 1, based on License 78-07109.
(Defendants)
3. Adjudication Claim No. A78-07265, current priority
7/30/85, for .02 cfs for domestic use for January
1 - December 31, based on Licensze 78-07265.
(Plaintiffs) An amended claim has been filed,
reflecting a 1973 conveyance to plaintiffs of a
water right in the spring by defendants’

predecessor in interest; and

MICROFILMED
OCT 2 4 1936

STIPULATION - Page 2



UL —o—Ld9l  Ll+=d FEUM  J LM JONES TO 19332482 P.84-59

WHEREAS, the parties’ conflicting claims have been brought
to the Court for resolution and the parties have reached a
compromise with respect thereto that they wish to reduce to
writing and have confirmed by the Court;

IT IS THEREFORE STIPULATED, as follows:

1. The parties acknowledge that plaintiffs’ predecessors
in ownership of the real property described in Exhibit B began
beneficially using the waters of the spring located on the real
property described in Exhibit A for domestic purpeoses in 1975 and
agree that the priority date of License 78-07265 and Adjudication
Claim No., A78-07265 should be July 30, 1975, instead of July 30,
1985. The parties do hereby request that the Court enter an
Order amending said license and claim to specify the July 30,
1975, priority date for plaintiffs’ .02 cfs for domestic use for
January 1 - December 31. It is understood and agreed that
defendants’ first priority right for domestic use, dating to
Januvary 1, 1962, and evidenced by Adjudication Claim A78-10343,
shall not be hereby affected, the intent hereof being ¢to
subordinate defendants’ irrigation use to plaintiffs’ domestic
use.

2. Defendants and their heirs, successors and assigns,
recognize and at all times hereafter shall observe the priority
of plaintiffs and their heirs, successors and assigns to the
waters of said spring for domestic uses under the terms of

License 78-07265 and Adjudication <¢laim No. A78-07265, as

MICROFILMED

STIPULATION ~- Page 3 OCT 2 4 1936



ULl —o—L1s91 1l FEUM O TIM JOMES TO 19332402 P.35- 89

amended, over defendants’ irrigation water right represented by
License No. 78-07109 and Adjudication Claim No. A78-07109.
Plaintiffs relinquish and waive all other claims to entitlement
to the waters of said spring.

3. Plaintiffs shall be entitled to a permanent easement
for access to said spring for conveyance of water from the spring
to their property and for maintenance and repair of the spring
and the conveyance facilities. Any repairs, maintenance or
renovation shall be done in a proper and workmanlike manner and
shall not damage, interfere with or diminish the rights of the
defendants in and to said spring. Plaintiffs agree to use the
existing gate installed by defendants in the fence separating
their respective properties for access to said spring.

4. Plaintiffs shall have the immediate right to reinstall
their water supply pipeline into the spring at sufficient depth
to ensure a pure and potable supply of demestic watei, free from
surface debris, and shall have the contimuing right to draw from
and maintain said installation, provided that plaintiffs shall
not place their water supply pipeline at a lower depth than the-
defendants’ existing pipeline. Plaintiffs shall install a valve,
permitting them to draw up to 5 gallons per minute flow from said
spring, taking necessary steps to set said valve at a 5 gallen
per ninute maximum. Plaintiffs and their successors agree to
limit their usage to a maximum of S gallons per minute so long as

defendants or any person related to them by blood or marriage

MICROFILMED

STIPULATION - Page 4 OCT 2 4 1996



ULl —ou-L99l 1liaw FRUM  JIM JUNES TO 19832482 P.g&6-22

within the second degree own the property described in Exhibit A
hereto.

5. The parties shall take such joint action as may be
necessary to protect the purity and integrity of said spring,
including steps to fully enclose the spring in order to prevent

debris and contaminants from entering the sane.

6. In the event that either party institutes suit to
enforce the provisions of this agreement or to secure redress for
its breach, the prevailing party in such litigation shall be
entitled, in addition to any other relief granted by the Court,
to a reasonable award of attorney fees.

DATED this SO day of October, 1991.

), Lot o

NES KIRK A. MAC OR
ttorney for Plaintiffs Attorney fot Defendants

MICROFILMED
0CT 2 4 1996
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August 5", 2004

Mr. Daniel A. Nelson, Water Resource Agent

Western Regional Office

Idaho Department of Water Resources

2735 Airport Way RECEIVED
Boise, Idaho 83705-5082

Phone: 208-334-2190 waG 09 2004
Fax: 208-334-2348 WESTERs SOURCES

TERN REGION
Email: dnelson@idwr.state.id.us

Marvin W. and Gloria K. Mortenson
H.C.75 Box 3545

13 B Elk Lake Road

New Meadows, Idaho 83654

Phone: 208-628-2744

Fax: Same as Phone #

Email: mgmtwo(@citlink.net

Dear Daniel,

1324
Attached is our Check for $25.00 for 78-16343 along with the
Following:

_peofule Nepats
1 — Eight (8) Pages of Notice of Change in Water Right Ownership
2 — Five (5) Pages of Warranty Deed
3 — Four (4) Pages of Application for Permit

Dan, Gloria and I again thank you for your time in helping us apply for
The water permit ---

Marvin W. Mortenson

Marv & Gloria Mortenson
H.C. 75 Box 3545
New Meadows, ID 83654-9600

SCANNED

AlI® n n anm
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16157 FAX 12089832098 IDAHO COUNTY TITLE 4010

499431

. REO LN/#6Q27015783
' WARRANTY DEED @)
GRANTOR, WASHINGTON MUTUAL BANK FSB, of Mailstep N1801@4, 19

PlummerISt., Chatsworth, CA 91311, for a good and valuable consideration,
the recéipt of which is hereby acknowledged, does hereby grant, bargain,
sell and convey to MARVIN WARD ﬁORTEIWSON and GLORIA KAY MORTENSON,
husband and wife, of HC 75 Box 3545, New Meadows, ID 83654, as GRANIEE,

and Lo: grantée's heirs and assigns forever, all of the following

deseribad real estate located in the County of Idaho, State of Idaho, to-

wit:

' See Exhibit “A* attached hereto and hereby incorporated by this
reference. ‘

TOGETHER with all improvements, water, water rights, ditches, diteh
rights, easements, hereditaments and appurtenances thereto.
: Subject to:

1. General taxes for the year 2002, which are a lien, not vet due
and payable.

2. Subject to the rights of other to use the road on the Northerly
boundary of said property.

3. Right of Way Easement, including the terms and conditions
thereof, by and between THEODORE STILLMAN and IDAHO POWER COMPANY,
recorded April 24, 1948, under Instrument No. 159349, .in Book 80
page 552, records of Idaho County, Idzaho.

4. Easement as set forth in Warranty Deed, including the terms and
conditions thereof, by and between MAUDIE H. SILVA DURGAN, and ELMER
DURGAN, wife and husband, Grantors, and LYLE D. ALBRECHT and PEGEY
J. .ALBRECHT, husband and wife, Grantees, recorded May 10, 1974,
under Instrument No. 253806, records of Idaho County, Idaho.

5. Subject to easement as set forth in Order, including the terms
and conditions thereof, filed in the District Court of the Fifth
Judicial District of the State of Idaho, in and for the County of
Twin Falls, in Re the General Adjudication of Rights to the Use of
Water From the Snake River Basin Water System, GLENN E. BAUM and
NETTA BAUM, husband and wife, and FLOYD D. WEST and FLORENCE WEST,
husband and wife, Plaintiffs vs. DAVID G. PITTS and CAROLYN PITTS,
husband and wife, Defendants, Case No. 39576, recorded March 25,
1992, under Instrument No. 362691, records of ‘Idaho County, Idaho.

6. Power Dine Fasement, including the terms and conditions thereof,

by and between DAVID G. PITTS and CAROLYN S. PITTS, and IDAHO POWER

COMPANY, a corporation, recorded November 12, 1996, under Instrument

No. 390097, records of Idaho County, Idaho.

TO HAVE AND TO HOLD the said premises, with their appurtenances,
unto the said Grantees, their heirs and assigns: forever. And the said

Grantors do hereby covenant to and with the said Grantees that they are

WARRANTY DEED 1
' SCANNED

ALl n n 2nn..
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IDAHO COUNTY TITLE ido11

the owners in fee simple of said premises; that they are free from all
encumbrances, and that they will warrant and defend the same from all
lawful claims whatsoever, except general taxes for the year 2002, and
easements, reservations, restrictions and rights-of-way of record or in
use. ‘

Except as otherwise expressly provided in this instrument, GRANTCRS,
hereby declare pursuant to Title 5, Chapter 2 of the Idaho Code, that in
the event GRANTORS shall have permitted or suffered at amy time prior to
the making of this instrument, any person or entity to possess, use or
occupy the above-described premises, or any portion therecf, for any
purpose, with or without the knowledge of GRANTORS, it was not the intent
of GRANTORS, by permitting or suffering such possession, use or
occupation, to thereby define property poundaries or ownership thereof.

In construing this deed, and where the context so requires, the
sinﬁular jncludes the plural and the masculine, the feminine and the
neuter.

IN WITNESS WHEREQF, Grantors have hereunto subscribed their names to
this instrument this 13th  day of May 2002.

J Pt 0 ([t TSoo
WASHINGTON MUTUAL BANK FSB
By: Authorized Agent

Diane Aitken, Asst. Vice President

STATE OF, {

County of \

On this - day -of , &
Notary for the i State, personally appeared

known or - identified to me to be the

TON MUTUAL BANK FSB, that executed the

instrument on behalf of/said WASHINGTON MUTUAL BANK FSB, and acknowledged to me

that such WASHINGTON BANK FSB, exedufed the same.

WARRANTY * DEED 2 SC ANNED
| AUG 0 9 2004
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IN WITNESS WHEREOF,

official seal, the day

(NOTARY SEAL)

Residing at , therein.
My commission expires on

Notary Public for State of

WARRANTY DEED 3
' SCANNED
AllG n a 2NN4




CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
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4 )
3 State of CALIEORNIA 5
£ fo
s ,?
b County of LOS ANGELES 5
g § A fﬁv—&/ 2
; On_May 13, 2992 before me, 4] i) g
d Date Name and Title of Officer {e. g/ Jne Doe, Notary Public”) ]
personally appeared Diane-Aitken \ )
L4 TTC T UIc eIt Name(s)‘ol’&g—nﬁrs-)- ]

Oxpersonally known to me - QR = EprovEm I mE T the i O e P00 R o Wda R0

to be the person(sf
whose name(,é) is/até’subscribed to the within instrument
and acknowledged to me that Béfshe/#iet executed the
same in Hi&/her/themauthorized capacity(¥#f-end that by

er/ifjais signature(y) on the instrument the person(;ad,
or the entity upon behalf of which the person&t) acted,
executed the instrument.

WITNESS my hand and offigi

Signature of Notary Public V y

AN SN AN SN SN SN e NS 7S 8 NSNS NSNS 7SN 7

OPTIONAL <

Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent 2

fraudulent removal and reattachment of this form to another document. 1

Description of Attached Document 2

2

Title or Type of Document: Warranty Deed 2
Document Date: 5/13/02 Number of Pages: __3 .'

pa

% Signer(s) Other Than Named Above:
& . . . ' . ]
Capacity(ies) Claimed by Signer(s)
@ Signer's Name: _Diane Aitken Signer's Name: >
[« O Individual O Individual o)
@ Xl Corporate Officer UJ Corporate Officer 9
@ Title(s): __Asst. Vice President Title(s): 9]
@ O Partner — O Limited O General O Partner — [ Limited O General 2)
§ (0 Attorney-in-Fact O Attorney-in-Fact 2
S O Trustee n - O Trustee R MN— A
éﬁ- O Guardian or Conservator O Guardian or Conservator 2
< O Other: Top of thumb here O Other: Top of thumb here 28
2
N 14 ‘|
A 9]
Signer Is Representing: Signer Is Representing: ]
% Washington Mutual Bank, FSB
SC/\NN l>\‘

———AG0 9 2
R R R R R R T A R 5 s R R R R R R R e O R e R R S R e R T I T

A AR R A AR TS
© 1995 National Notary Association « 8236 Remmet Ave., P.O, Box 7184 « Canoga Park, CA 91309-7184 Prod. No. 5907 Reorder: Cali Toll-Free 1-800-876-6827
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‘pile No. 15861

IDAHO COUNTY TITLE ido13

N i}

SCHEDULE C . -~

Township 22 North, Range 1 East, Boise Meridian, Idaho County, Idaho

Section 26:

A parcel of land (being Tax Numbers 69 and 94) located in
the NWY, more particularly described as follows:
Commencing at the ¥ Corner commen to Sections 26 and 27
of said Township and Range;

thence N.44°28'42"E., 1753.30 feet to the TRUE POINT OF
BEGINNING;

thence S.37°26'45"E., 246.95 feet to a point;

thence S.00°00'00"W., 116.99 feet to a point;

thence N.20°00'00"E., 179.81 feet to a point;

thence N.00°00'00"E., 631.40 feet to a point (shown by a
survey as N.00°11'09"E., 631.382 feet);

thence S$.63°56'01"W., 255.83 feet to a point (shown by a
survey as 5.64°07'27"W., 255.743 feet);

thence S$.25°56'01"W., 229.00 feet to the TRUE POINT OF
BEGINNING.

AND A parcel of land (being Tax Number 95) located in the
NW¥ said Section, Township and Range, more particularly
described as follows: Commencding at the ¥ Corner common
to Sections 26 and 27 of said Township and Range;

thence N.44°28'42"E., 1753.30 feet to a point;

thence N.25°56'01"E., 229.00 feet to a point;

thence N.63°56'01"E., 255.83 feet (shown by a survey as
N.64°07'27"E,, 255.743 £feet) to the TRUE POINT OF
BEGINNING;

thence S.00°00'00"W.,, 631.40 feet (shown by a survey as
§.00°11'09"W., 631.382 feet) to a point;

thence N.15°00'00" (+-)B., 545.00 (+-) feet (shown by a
survey as N,15°06'57"E., 545.191 feet) to a point on the
East side of the Perimeter Boundary Road;

thence N.11°00'00"W., 190.00 feet to a point on the South
side of the main 30 foot access road;

thence §.51°53'41"W,, 132.00. (+-) feet to -the TRUE POINT
OF BEGINNING,

STATE.of IDAHO
County of idaho

05

Recocel ARRBGUNTY TITLEGU: |
al / A pm on w

ROSE E. GEHRING
—t o Recorder
o T

Fees. $

SCANNED
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A78-07109
Date Received: 4/26/1988
Receipt No: W000135
Received By: 4

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: DAVID G. PITTS 208-628-3010
Address: HC 75, BOX 3552
NEW MEADOWS ID 83654
2. Date of Priority: MAY 4, 1978
3. Source: SPRING Trib. to: SINKS

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
22N O1E 26 NW SE NW IDAHO

5. Description of diverting works:
SPRINKLERS & GRAVITY FLOW, WITH PIPELINE TO HOME.

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03/01 12/01 0.020
7. Total Quantity Appropriated is:
0.040 C.F.S. (and/or) A.F.A.
8. Total consumptive use is 4.0 Acre Feet Per Annumn.

9. Non-irrigation uses:
NONE

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
22N 01lE 26 SE NwW IRR 2.0
Section Acres 2.0

A78-07109 Page 1 Date: 12/13/91

MICROFII MEN



10. Place of Use: Continued

Total Acres 2.0
11. Place of use in counties: IDAHO
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
A79-10343 FOR DOMESTIC PURPOSES.

14. Remarks:
CHANGE IN OWNERSHIP COMPLETED BY L.R.W. ON 1/30/91.

15. Basis of Claim: LICENSE

16. Signature (s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): Date:
Date:
State of Idaho )
) ss.
County of )
Subscribed and sworn (or affirmed) before me this day
of 19
Notary Public
Seal
Residing at
My Commission Expires
A78-07109 Page 2 Date: 12/13/91
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A78-07109
Date Received: 4/26/1988
Receipt No: w000135
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: DAVID G. PITTS 208-628-3010
Address: HC 75, BOX 3552
NEW MEADOWS, 1ID 83654
2. Date of Priority: MAY 4, 1978
3. Source: SPRING Trib. to: SINKS

4, Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
22N 01E 26 NwW SE NW IDAHO

5. Description of diverting works:
SPRINKLERS & GRAVITY FLOW, WITH PIPELINE TO HOME.

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03,01 12,01 0.020
7. Total Quantity Appropriated is:
0<9040 C.F.S. (and/or) A.F.A.
o0
8. Total consumptive use is 4.0 Acre Feet Per Annun.

9. Non-irrigation uses:
NONE

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
22N 01E 26 SE NW IRR 2.0
Section Acres 2.0

A78-07109 Page 1 Date: 01/30/91
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10. Place of Use: Continued

Total Acres 2.0
11. Place of use in counties: IDAHO
12. Do you own the property listed above as place of use? YES

13. Oother Water Rights Used:
A79-10343 FOR DOMESTIC PURPOSES.

14. Remarks:
CHANGE IN OWNERSHIP COMPLETED BY L.R.W. ON 1/30/91.

15. Basis of Claim: LICENSE

16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): Date:
Date:
State of Idaho )
) SS.
County of )
Subscribed and sworn (or affirmed) before me this day
of 19
Notary Public
Seal
Residing at
My Commission Expires
A78-07109 Page 2 Date: 01/30/91
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CHANGE IN OWNERSHIP Page 1

This form is solely for purposes of notifying IDWR of a change in

ownership of an adjudication claim. = Ty : -
o = === ;

O wWater Right Number(s): 443 (0342 % A43-0709

Name and Address of /— — e -
™ Former Claimant(s): Wﬁ@&@ KOL A 21/85840775 LR

/
HC. 75  Bpx 355 a
ANELOMEaBo < L FDakto ESesy
(] New claimant(s): Doy D G  Pirre

[\Ll New Mailing Address: ]Z/( . 75 Bapx ST o

Mow MUD ows , THAD L3657,

New Telephone Number: (%/4 ) 625 - 36/0

[ ] Does the change in ownership result in stting of the
water right claimed? yes XE g
th

If yes, then describe the portion o water right that is
now claimed by the new owner:

bil Attach proof of ownership
Describe proof attached:
(Proof of ownership must describe either <the property
conveyed or include the claim number. Proof of ownership is
not required if this form is signed by the former claimant.)

[_’\LL Signature of New Claimant(s): g

e . Date: S pCrn 6@2 77 S Z 50

Nov 2% 1990

Departmen; of W,

; ater Res

MICROFILMED
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CHANGE IN OWNERSHIP

[ ] Signature of Former Claimant(s):

Date:

(Signature of former claimant(s)
ownership is attached.)

FOR IDWR USE ONLY:

Initial Review and Data-Entry
Date: By:

rurther Acthion Neeadad:

Further Action Taken

Date: By:
Final Review and Data-Entry
Date: By:

Claim Numbers of Split, if any:

After form has been completed
IDWR office below:

WESTERN REGIORAL OFFICE .
2735 AIRPORT WAY

BOISE, IDAHO 83705
f208) 334-2199

STATE OFFICE
1301 N. ORCHARD
STATEHOUSE MAIL

Page 2

LTLMJ'— J_/@Q&—- -

Lot Gt

[2- 15~ qp

is not required if proof of

+ Please return to the nearest

EASTERN REGIONAL OFFICE

150 SHOUP SUITE #15
IDAHO FALLS, IDAHO
1208) 525~7161

ST.

BOISE, IDAHO 83720

(208) 327-7906

SOUTHERN REGIONAL OFFICE
222 SHOSHONE STREET EAST
TWIN FALLS, ID 83301
(208) 734-3578

83402

NORTHERN REGIONAL OFFICE

1910 NORTHWEST BLVD. SUITE 210

COEUR D’ALENE, IDAKO
(208) 765-4639

83814
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE "SNAKE RI ; BASIN WATER SYSTEM.

Ident. Number: A78-07109

Date Received: 4,/19,/198 )
Receipt No: 4Joo 0,35 (4

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: WERNER KOLB
Address: HC 75 BOX 3552
NEW MEADOWS, 1ID 836540000
2. Date of Priority: MAY 04, 1978
3. Source: SPRING Trib. to: SINKS

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
22N 0l1E 26 NW SE NW IDAHO

5. Description of diverting works:
SPRINKLERS & GRAVITY FLOW, WITH PIPELINE TO HOME.

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03,01 12,01 0.020
DOMESTIC 01,01 12/31 0.020
7. Total Quantity Appropriated is:
0.040 C.F.S. (and/or) A.F.A,
8. Total consumptive use is 4.0 Acre Feet Per Annum.

9. Non-irrigation uses:
DOMESTIC USE FOR ONE HOME

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
22N 01E 26 SE NW IRR 2.0
SE NW DOMEST
Section Acres 2.0
A78-07109 Page 1 Date: 04,/19/88
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10.

11.
12.
13.

14,

15.

Place of Use: Continued
Total Acres 2.0

Place of use in counties: IDAHO
Do you own the property listed above as place of use? YES

Other Water Rights Used:
NONE

Remarks:
THE DOMESTIC USE SHOWN ON THIS RIGHT HAS BEEN IN USE SINCE THIS
SPRING WAS DEVELOPED. IRRIGATION NOW INVOLVES TWO ACRES OF LAND
RATHER THAN THREE, THEREFORE, THE DOMESTIC USE IS BEING ADDED TO
THIS RIGHT IN PLACE OF THE ONE ACRE OF IRRIGATION. MR. SPERLE,
THE ORIGINAL OWNER, HAS VERIFIED THE DOMESTIC USE AND ERRONEOUSLY
DID NOT INCLUDE IT IN THE ORIGINAL FILING.

Basis of Claim: LICENSE
Water Right Number:
T8 ~7109

A78-07109 Page 2 Date: 04,/19/88
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16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) 1I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): Lsefugrh lﬂ;cgv Date: 4‘~Zlﬂ‘ 88

Date:

State of Idaho )
) SS.
County of Hdalo )

]

Subscribed and sworn (or affirmed) before me this ' day
of :\((:}u[L 19 58 %
\

Notary Public

S=al I%" ,
Residing at LAY U
S
My Commission Expires _ /) -//) " Yﬂ
A78-07109 Page 3 Date: 04,/19,/88

MICROFILMED
OCT 06 1992



y i::: \;"}{:\.‘A_.. =7
: h&ﬁj
.Fo_rm No: 42-1409 (2) b 1/88 JUN 2 O 1.\39\

INTHE DISTRICT COURT OF THE FIFTH JUDICIALDISTRICTOF THE .
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAPgaament of W

estern Reglural o

CIVIL CASE NUMBER: 39576

IN RE THE GENERAL ADJUDICATION Ident. Number

OF RIGHTS TO THE USE OF WATER FROM Date Received
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number

AaMENDED  NOTICE OF CLAIM
TOA

WATER RIGHT

ACQUIRED UNDER STATE LAW

For Domestic and/or Stockwater Purposes
Where Daily Use is less than 13,000 gallons per day. Filing fee $25

Please type or print clearly

Floyd D. and Florence West (208) 654-2147

1. Name of Claimant (s) _Glenn E, and Netta Baum Phone( ) _(208) 733-5254
P.0. Box 324, Declo, Idaho 83323
Mailing Address _ 1208 Blue Lakes S., Twin Falls, Idaho Zip 83301

2. Date of Priority (Only one (1) per claim)  January 1, 1962

3. Source of water supply (a) _spring
whichistributaryto  (b) __Elk Creek

4. Location of point of diversion is: Township 22 N. Range 01 E
Section 26, NWw_1/4of __SE 1/40of Nw _1/4 ,Gowt. Lot ,BM,,
County of Tdaho

OO

Additional points of diversion if any:

5. Description of existing diversion works (Ditches, Wells, Pumps, Pipelines, Headgate Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well. _storage tank and pipeline

6. Water is claimed for the following: (Limited to Domestic and/or Stockwater only. See Instructions)

(Both dates are inclusive) (cfs)
For _ domestic purposes from  g1/01 to 192/31 amount 0.020
For purposes from to amount

7. Total quantity claimed __0.020 (cfs) 0.60AFA

8. Total consumptive use claimed is de minimus

9. Non-irrigation uses. Describe fully. (Domestic: give number of households served: Stockwater: Type and number of

livestock) 1 — domestic

MICROFILMED.. v .
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t0. Place a "D" for domestic and "S" for stockwater use in the corresponding place of use below.

TWP | RNG [SEC NE 1/4 NN 174 W 1/4 SE 1/4

NE1/4| NW1/4 [SW1/4 |SE1/4 {NE1/4 [NW1/4 [SW1/74|SE1/4 |NE1/4 |NW1/4 tsm/l. SE1/4|NE1/4 [NW1/4 [SW1/4 [SEN/4

22N 01E | 26 | p

11. In which county (ies) are lands listed above as place of use located?  Idaho

12. Do you own the property listed above as place of use? Yes _ X No
If your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described above.
License 78-07265 orNone ( )

14. Remarks: This right preétreeds license 78-07265 in priority and_hahs_bg_e_xm;_ertinent to

the property pursuant to warranty deed from owner of adjoining property dated
October 15, 1973,

15. Basis of Claim (check one) Beneficial Use Posted Notice License Permit
Decree At ol
It applicable provide IDWR Water Right Number
Court Case Number Decree Date

Plaintiff vs Defendant
#* portion of claim number A78-10343 (see attached affidavit)
16. Signature (s)
(a.) By signing below, I/We acknowledge that |/We have received, read and understand the form entitled
"How you will receive notice in the Snake River Basin Adjudication.”" (b.) I/Wedo ___ donot _x
wish to receive and pay a small annual fee for monthly copies of the docket sheet.

Number of attachments 1
For Individuals: 1do solemnly s;,e ‘or affi WaWontained in the foregoing document are true
[
< celed pate _ (7 -/%-9/

and correct. 4
Signature of Claimant (s)

% @/W»’C/
/M&W Date /g ~[4-9|
For Organizations: |do solemnly swear or affirm that | am Rﬁﬁ%@hﬁ,
I Title
of , that I have signed the foregoing
Organization
document in the space below as of
Title Organization

and that the statements contained in the foregoing document are true and correct.

Signature of Authorized Agent

Title and Organization Date
State of Idaho/or Idaho )
) SS.
Countyof Twin Falls )

.“ﬂvlnu.{l:,

i =,
Subscribed,ahg ewor (oré fifmed) before me this
o lnog"g) % {‘\\"o

NOon

14 dayof _\Juue 0
k Notary Public ﬂﬂ m 'y m
Residing at klU) (J/l Y m
My Commission Expires l I "4 94’
Ident No. M}'@Wﬁ’mgﬁmam
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DAV

STATE OF IDAHO )
: ss
County of Twin Falls)

GLENN E. BAUM, being duly sworn, deposes and says:

1. I am one of the claimants in the foregoing Amended
Notice of Claim to a Water Right. The other claimants are my
wife, Netta Baum, and Floyd D. West and Florence West, husband
and wife.

2. When we originally filed our claim in the Snake River
Adjudication proceeding, we were not aware of the priority date
we should have claimed for our water right. Upon investigation
of our water right, we have determined that we should have stated
a January 1, 1962, priority date. Our water right was conveyed
to us by warranty deed from Maudie H. Silva Durgan and Elmer
Durgan, husband and wife, on October 15, 1973. A true and
correct copy of the deed is attached hereto as Exhibit "a". a
corrected warranty deed, dated January 17, 1974, attached hereto
as Exhibit "B", more fully describes the water right conveyed by
the Durgans. Immediately prior to the conveyance, the Durgans
owned the property now owned by these claimants, as well as the
property upon which the spring was located. The property
retained by the Durgans at the time of the conveyance is the
property to which water right claim A78-10343 is appurtenant. 1In

this amended claim the claimants assert an entitlement to a

MICROFILMED
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portion of that water right, with priority date of January 1,
1962.

3. The water right conveyed to claimants’ predecessors in
interest from the Durgans was put to beneficial use in 1975.
Claimants’ ﬁredecessors in interest, Lyle D. and Peggy J.
Albrecht, started building a cabin on the property in 1974 and
finished it in 1975. At that time Lyle Albrecht laid a plastic
pipe from the spring for a distance of approximately 15 feet to a
5,000 gallon storage tank on said property and then piped the
water on top of the surface to his house. He started using the
water at that time for domestic purposes at the cabin. These
facts and additional background are laid out in a copy of a
letter from William D. Collins, attorney at law, attorney for the
Albrechts, to Mr. & Mrs. Werner Kolb, the predecessor in interest
of David G. Pitts, who currently owns the property that had been
retained by the Durgans.

4. The water claimed by the claimants has been
beneficially used continuously for domestic purposes since 1975.
Claimants and their predecessors have shared equally in the
spring with David Pitts’ predecessors in interest, have openly
claimed a right in and to said spring and exercised an ownership
interest and right in and to the said spring and its waters and
have asserted an interest adverse to any asserted priority of
David Pitts’ predecessors in interest to their full knowledge and

acquiescence.

MICROFILMED
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SUBSCRIBED AND SWORN To
1991.

before me this 12 day of June,
ST,
::‘ r)‘; ‘1‘; N DQ’ %ﬂ
~ 9, M,L/ VA
e T8 NOTARY PUBLIC FQR 0
- oy L Residing at 1L
' My Commission Expires:

MICROFILMED
OCT 0 6 1902



251909 WARRANTY DEED

This Deed also includes right and easement to a certain spring of
water that originates on the property retained by the grantors,

premises ure free from all incumbrances

and that they will warrant and defend the sume from all lawful elaims whatsoever.

LAY Y &5
:_. _‘.|. o
X i A S -
) *, - For Value Received
l': .: -’.: r‘n-‘ Y
;- R S MAUDIE H. SILVA DURGAN and EIMER DURGAN, husband and wife
AL
'i, :, h q\‘? g\:antorg , do hereby grant, bargain, sell and convey unto
{ y-’, "':., - A .
s ._{* - LYLE D, ALBRECHT and PEGGY J. ALBRECHT, husband and wife
fi’ ,the grantee , the following described premises, Idaho County Idaho, to wit:
= ..' e .
o Beginning at the N¥ corner of the SE}, NW}, Sec, 26, T22N, R1E, B.M.;
i thence 100 feet South to THE REAL POINT OF BEGINNING; thence 278 feest
S sast, more or less; thence 3L5 feet in a southerly direction; thence
] R 636 feet W3 thence 228 feet N. to THE REAL POINT OF BEGINNING.

TO HAVE AND TO 1IOLD the said premises, with their appurtenances unto the said Grantee g,
their heirs and assigns forever. And the said Grantors do hereby covenant to and
with the said Grantee s, that they are the owner in fee simple of said premises; that said

Dated:
- ) ) |
octover 18, 1973 Ay ecddic /‘AQA//ZWI« beeny@r :
/@ g |
wt 7). u#t_ﬁ?ﬂ/)// 2.
STATE OF IDAHO, COUNTY OF Valley STATE DF IDAHO, COUNTY OF ZrAlete o . o
On this 15th day of Qctober : '? 73 | hereby certify that thia instrument was filed for record at z
before me, n notary public in and for said State, personally the request of le p 'ﬂé‘ﬁ/‘tlcfj‘ ! _I_‘ H
1 \'\‘Wd‘h" : / : ! ;_;
. ‘\\u\‘@‘\}ﬁ_.\}gﬁ/ﬂ;,sun Durgan and Elmer Durgan| * 59 minutes past /& m. 2
i QN el this ? day of “ )2/ :
-7,"_5.';3_.-' . ARY'-.. % 19 73 , in my office, and duly recorded in Book | &
L = < R of Deeds at page Vi,
'.é % Pnownt’d rqCaei be the perso ame 8 B e
) .:pwﬁo the within imJ wiedged to QB L WAITE |
t? b 0% ;a_-thl'- . thay me. Ex-Officio Recoider l
. 300, %, tosenes®
{1 i, ATE Cf
;(l‘_ ‘i_ i ll"h,. E' 21t B MW W‘/
[ { otary T ablic y GV
o | Residing at cCall . ldsho Fees $ /42 grlico .
..“ ot Comm. Expires 2/h/77 Mail to: 7w ﬂm‘ . J
Phol Bt/ B

S ——— Evhibir A
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BRTTE, N PO

11 252654

For Value Received

WARRANTY DEED

tor

MAUDIE H, SILVA DURGAN and REL}FR NURGANW, husband

and wife

hereby grant, bargain, sell and convey unto

;’ the grantor® , do

LYLE D. ALBRECHT and
100U Skycliff Avenue, Boise, It

PEGGY J. ALBRECHT, husband and wife, whose addr-ss

laho 83705
Idaho

the grantee 8 , the following described premises, in

=.~ = -Beginning at the NW corner of the SE}, Nw), Sec. 26, T. 22 N., R. 1 Tast,,

County Idaho, to-wit:

« M., thence 100 feet South

to the real poin'. of beginning; thence 278 feet

.Z/"/

East, more or less;
West; thence 190 fee
in a Northeasterly d
feet to the Real poi

parties and dat~d Oc
#251909, .

This ked alsc sinclud
tlat originatas on

from all incumbrances

Dated: Jan. 17, 1974

This Deed is made specifically to correct that certain deed between the same two

the property retained by “he T ntors, and also ar-ez- ¢
the etove propert; though the rantorts propert;r on the estahlished sl v -

TQHHAVE AND TO HOLD the said premises,
acar heirs and assigns forever.
with the said Grantee , that t he =

and that ¢ hey will warrant and defend the aame from all Ilnwlul claims whatsoever.

thence 345 feet in a southerly direction; thence 636 faet
t more or less in a northerly direction; thence 235 feot
irection to a point; thence Dasterly aprroximately 197
nt of beginning- - -

tober 15, 1973, and recorded in Idaho County as Instrumert

es& right and an easement to a cortain crring € £ wster

with their appurtenances unto the suid Grontee -
And the said Grantor < do hereby covenant to and
2 the owner 5 in fee simple of said premises; that they are free

GI’/' ) ’
e Al QAL

STATE OF IDAHO, COUNTY OF
On this 17 day of

Valle -

Jrruargs L1074,

before me, a notary public in and for said State, personaliy

Y7
STATE OF IDAHO, COUNTY OF —- < dug
I kereby certify/that this instrument was fiied for record at
the request of / §
1

appearcd

R e
ol
i

subserlfetl o

2 mp}Qz/}

&3

Yaudie H. Silva Surgan

47(1- L. ﬂ/%'\'_('c[/:

IR 34
!'kn»n-ta'.m ‘qd‘(p

the

£

and Elmer D-gan

-‘-_-..::_6 /(
tfli:..p'&raon S whose name S are
ighin nstr t, and ach

1ed

they

<

ged to

M V)

at 7 b minutes past / € n'clac# .,
this 2 ﬁ/ day of R}'—,\_- )
19 7‘/, in my office, und duly recorded in Bfok

of Deeds at page .

BOB I, WAITF

~

Ex-Officio Recorder

. .
(\,(_l'((l.’ﬂ
T

£ ’
‘./_ym oz ~f w7

o Dunui} -
’ . 5 ;
Reslding nt /AN MeCall Notary Pu:‘l’l:ho Fees § /. # O
T~ a . - .
) v - Mail to: - , .
Comm. Expinam = # L/ ¢ 7é ai ,_/’,"4,. o it s

‘

R e L

S
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Nctober 9, 1985

Mr. and Mrs. Werner Kolb
Elk Lake Road T
Riggins, Idaho 83549 ' -

Dear Mr. and Mrs. Yolb:

Nuy £irm revreseacs "r. And Hrg, Tela O, Aliamachie, U,
Albraecnit said tiat he nern t'ith o recannle Sevesliem
with ressasct to the usa oF tha enving raow W A
fnwaver, I felt that ha shanll nravida = BTN SRS IA T
information relating to his uss 2% watar.

Mr. and "irs. Albrecht ourchasaed #heir oromaortvy in 1371 fSoom
*audie Durgan and Rlmer Duragan. At that kine the Tarcans
owned the 3% acres snld to Albrecht »lus the land wltimatale
sold to you. The Deed from the Nuraans tn the Ml-rachts

recited that it included the riaht and easement to a certain
sorinag of water that oricinates on the provertv ratained b

purgans. The Albrechts ourchased the nrovertv acsuirin~ an

easemeant across the Nurgan provertv to take water from the

. snring for their use on their land. ™r. Albrecht started

building his cahin in 1974 and finished it in 1975. At that
time he laid a vlastic pine from the spring for a distance
of approximately 15 feet to the 35,000 gallon storage tank on
his propertv and then nired the water on ton of the surface
to his house. e started using the water at that time.

Mr. Albrecht advises me when he made his nurchase the huraans
also were making a use of the water from the sprinag for

their residence. Under Idahn law when each vartv commenced

a use of the water, each acquired a water richt. Duraans,
with the first use, have a nrior right to the sprinc but

only to the extent that thev annlied it to haneficial use.
Any water in excess of what thev had aooliad to beneficial
use was subject to appromnriation by Albrecht. TI understand
that Mr. Sourley, your predecessor, filed an application for
a water right with the Idaho Nepartment of 'Jater Pesources.
¥r. Albrecht has similarly filed an anplication. The Da=nart-
ment of Water Resources made their final insvection last

weck and will be issuina a water license in the near future
for the Albrecht right. According to the field check by the
Department of Water Resources, there is ample water to fill
both uses.

Evhibit C
MICROFILMED
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—

Mr. and Mrs. Wemner Kolbh
Octobha2r 9, 1995
Page 2

Mr. and Mrs. Alkrecht have been tryinag to sell their
prorercty, Linda L. Cook on September 7, 1985, had offered to
purchase the proverty. After they made that offar and later
in the month the Cooks met with you. . They were told hv wvou
that cthere had been litigqation between your predecessor, “r.
Snurley, and the Albrechts which eliminated the Albrecht
vater right anl casenant. They were also =214 that vou
vwould, under no circumstances, permit the continued use bv
Albracht of the water or the easement. &35 2 result of vour
stataments tha Tonks hacked out of the nurchase and acouired
an2thar Mnarcal =2lsevhnara. Poar vour -inforrmation, thera has
nevas haan Aames litieacion hatwnan tho S urlovs 2nd “Mr. and

3. NIt oasao Tieny, b Tourlovay vacenanissd chae 2llivocht

- P ’ e BEE iS4 I - PN IS 1
right and A1 ant iatar€ere with its usa., s a rusu’c n¥
et~ Action, tha Vlhreco nr loss of tho

mala.

o, Mibracht, after meetineg wich veu, Tale thas.ovou wma, hwave
raceived s(”= nisranresenzation from Mr, Srurley raaarding
Th2 usze of tha water and the easerment. Taeqardlass of what
cranspired betwsen vou and MMr. Srurlay it is my conclusion
that vou knew of the Alhrecht right. 5. Dolina 7ill, a
r2al estat= acent for Plevins Agancy in “iﬂains, states that
vou ha’ looked at 'the Albrecht nronerty nrior to nurchasing
tha Srurley land., You were aware that the Albrechts were

using water from the sprina and observed the water pipe
leadinc to the hous=e. I also understand from the title
comnanvy, tﬁat vour title insurance policy lists an exception
for the Alhrecht easement and water richt.

Without waivino anv claim that the Albrechts have for famaqges i
that exist at this time, thev want to impress unon vou that
any interferonce with their water riaht or the =asement will
bz omnosed. Also, anv similar Aenials that the water right
and easement exist tn prospective nurchasers will result in
acagal action.

Ir. Albrecht feels that with vour conversation there should
not ha a nrohlem in the future and T trust that those Aif-
ferences have heen worked out and the two of you can be good
neiaghbors. I have enclosed a convy nf A correction warranty
deed from the Durcans to Mr. and Mrs. Albrecht dated Mav 8,
1974 for your information which states the easement and
water right granted. Mr. Alhrecht conveyed the oropertv to
his father and mnther while he was out: of state and when he
returned thev conveved it back tn him. In the interim, the
Spurlevs had also executed a deed June 7, 1278 to the father

' MICROFILMED
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Mr. and Mrs. Werner Kolb = . o0
October 9, 1985 ' '
Page 3

and mother granting that easement and water riqht. A cony

of that deed is also enclosed.
Very truly vours,

COTLLTIG & MAYLY

*

“illiam . Collins
WDC/kgm S Y
*nclosures

co: Lvle Alrrecht

MICROFILMED
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EXHIBIT A

A tract of land located in Section 26, Township 22 North, Range 1
East, Boise Meridian, Idaho County, Idaho, and more particularly
described as follows:

Commencing at the % corner common to Sections 26 and 27, Township
22 North, Range 1 East, Boise Meridian;

Thence North 44°28742" East, 1753.30 feet to the TRUE POINT OF
BEGINNING;

Thence South 37°26/45" East, 246.95 feet to a point;

Thence South 0°00/00" West, 116.99 feet to a point;

Thence North 90°00/00" East, 179.81 feet to a point;

Thence North 0°00/00" East, 631.40 feet to a point;

Thence South 63°56/01" West, 255.83 feet to a point;

Thence South 25°56/01" West, 229.00 feet to the TRUE POINT OF
BEGINNING

MICROFILMED
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EXHIBIT B

A tract of land located in Section 26, Township 22 North, Range 1
East, Boise Meridian, Idaho County, Idaho, and being more
particularly described as follows:

Commencing at the % corner common to Sections 26 and 27, Township
22 North, Range 1 East, Boise Meridian:

Thence North 44°28742" East, 1753.30 feet to the True Point of
Beginning;

Thence South 44°51/04"™ West, 202.76 feet to a point;

Thence South 29°29/20" West, 60.00 feet to a point;

Thence South 18°29/09" West, 251.56 feet to a point;

Thence North 90°00’/00" East, 582.25 feet to a point;

Thence North 0°00/00" East, 121.50 feet to a point;

Thence South 90°00/00" West, 179.81 feet to a point;

Thence North 0°00/00" East, 116.99 feet to a point;

Thence North 37°26745" West, 246.95 feet to the True Point of
Beginning.

Together with an easement and right to the joint use of a spring
and the water that originates in that spring which is located on
property 1lying east of and adjacent to the above-described
property. The spring lies on what was formerly known as the
eastern portion of Tax 24 and which easement and spring is
referred to in Idaho County instrument #253806.

MICROFILMED
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following:

CERTIFICATE OF MATLING

I HEREBY CERTIFY that one true and correct copy of the
foregoing ORDER was mailed this 19th day of March 1992 in an
envelope with sufficient first-class postage prepaid thereon to the

Six Copies To:

David B. Shaw, Chief
Adjudication Bureau
Idaho Department of
Water Resources
1301 North Orchard
Boise, ID 83706

One Copy Each To:

Clive Strong

Office of the Idaho
Attorney General

Room 210, Statehouse

Boise, ID 83720

Peter G. Monson

Indian Resources Section

Environment & Natural Resources
Division

P.O. Box 44378

Washington, DC 20026-4378

Jim Jones
960 Broadway, Suite 310
Boise, ID 83706

Kirk MacGregor
Dee, MacGregor and Fales
416 West Main Street
Grangeville, ID 83530

ORDER SETTING SCHEDULING CONFERENCE

iana R. Delaney
Legal Secretary and
Clerk of the Court

=1-
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JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (208) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of Water
From the Snake River Basin
Water Systen.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,
husband and wife,

Case No. 39576

MOTION TO SHORTEN TIME FOR
HEARING AND ORDER SHORTENING
TIME FOR HEARING AND
SCHEDULING HEARING

Plaintiffs,

vs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

W’ Y’ e’ N’ Wm® S W’ W P WP m® wn® SmP St SwP wu? =P =P =b =P

COME NOW the plaintiffs and move the Court for an order
shortening the time for scheduling a hearing on plaintiffs’
Motion for Preliminary Injunction and setting the hearing on saia
matter for September 16, 1991 or as soon thereafter as is
practicable. This motion is based upon the need for an immediate

resolution of this matter, as set forth in the accompanying

MOTION TO SHORTEN TIME FOR HEARING | M'CROF'LMED

AND ORDER SHORTENING TIME FOR HEARING 0CT 2 4 1996
AND SCHEDULING HEARING - Page 1



affidavit of Glenn E. Baum, and in order to avert irreparable

injury to plaintiffs.
DATED this 71 day of August, 1991.

JIM JONES

ORDER
It appearing from plaintiffs’ Motion to Shorten Time for
Hearing and the accompanying affidavit of plaintiff Glenn E.
Baum, that good cause exists therefor;
IT IS HEREBY ORDERED That the time for hearing of
plaintiffs’ Motion for Preliminary Injunction be shortened and
that the hearing of said motion be scheduled before this Court

DATED this 074 day of August, 1991.

/ o0 re ]

DISTRICT JUDGE

MOTION TO SHORTEN TIME FOR HEARING -
AND ORDER SHORTENING TIME FOR HEARING M'CROHLMED
AND SCHEDULING HEARING - Page 2 0CT 24 1996



JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (20) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication)
of Rights to the Use of Water
From the Snake River Basin
Water System.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,
husband and wife,

Case No. 39576

NOTICE OF HEARING
Plaintiffs,

vVs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

TO: DEFENDANTS DAVID G. PITTS AND CAROLYN PITTS, HUSBAND
AND WIFE.

PLEASE TAKE NOTICE that on Tuesday, the /57 day of

Octoper » 1991, at the hour of 7-00 o’clock 4 .m. of
said day, or as soon thereafter as counsel can be heard, at the

courtroom of the above-entitled court in Twin Falls,. Idaho,

MICROFILMED
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Plaintiffs will call up for hearing their Motion for Preliminary
Injunction, a copy of which is attached hereto and served
herewith. Plaintiffs have requested oral argument on said
motion. You are advised to attend said hearing, either
personally or through counsel, and participate therein as may be
appropriate.

DATED this 30th day of August, 1991.

MICROFILMED

NOTICE OF HEARING - Page 2 0CT 2 4 1996



JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (208) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of Water
From the Snake River Basin
Water System.

)
)
)
)
;
GLENN E. BAUM and NETTA BAUM, ) Case No. 39576
husband and wife, and FLOYD )
D. WEST and FLORENCE WEST, )
husband and wife, ) MOTION FOR PRELIMINARY
)
)
)
)
)
)
)
)
)
)

INJUNCTION
Plaintiffs,

vVs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

DESCRIPTIVE SUMMARY

Plaintiffs and defendants are adjoining property owners in
Idaho County. Plaintiffs own the real property described in
Exhibit "B" hereto (Parcel B) and defendants own the property

described in Exhibit "A" hereto (Parcel A). Both parties have

MICROFILMED
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water rights in a small spring located on Parcel A. The rights
associated with the spring are as follows:
1. Adjudication Claim A78-10343, Priority 1/1/62, .02
cfs for domestic use for January 1 - December 31,
based on beneficial use. (Defendants)
2. Adjudication Claim A78-07109, Priority 5/4/78, .02
cfs for irrigation of two acres for March 1 -
December 1, based on License 78-07109.
(Defendants)
3. Adjudication Claim A78-07265, current priority
7/30/85, .02 cfs for domestic use for January 1 -
December 31, based on License 78-07265.
(Plaintiffs) An amended claim has been filed,
reflecting a 1973 conveyance to plaintiffs of a
water right in the spring by defendants’
predecessor in interest.
Plaintiffs contend that the application for license 78-07265
did not reflect the true priority and manner of acquisition of
the right. Plaintiffs have filed an amended adjudication claim,
seeking a portion of defendants’ 1/1/62 priority claim. Despite
the fact that plaintiffs and their predecessors in ownership of
Parcel B have utilized waters of the spring for domestic purposes
for approximately 15 years, defendants cut plaintiffs’ pipeline
on February 21, 1991, and have refused to allow plaintiffs to

obtain waters from the spring ever since.

MICROFILMED
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In this proceeding the plaintiffs seek a preliminary
injunction against defendants, allowing plaintiffs to utilize the
waters of the spring during the pendency of this action.
Plaintiffs also seek attorneys fees. The motion is supported by
the affidavits of Lyle D. Albrecht and plaintiff Glenn E. Baum,

both of which are filed and served herewith.

MOTION FOR PRELIMINARY INJUNCTION
COME NOW Plaintiffs, through their attorney of record, and

move the Court for entry of a preliminary injunction against the
defendants, David G. Pitts and Carolyn Pitts, husband and wife,
providing as follows:

(1) Requiring David G. Pitts and cCarolyn Pitts to
restore to the plaintiffs the year-around use and
enjoyment of at least three gallons per minute
flow from the spring located on Parcel A for the
benefit of the dwelling house located on Parcel B.

(2) Requiring David G. Pitts and Carolyn Pitts to
reinstall plaintiffs’ waterpipe in said spring for
conveyance of domestic water to plaintiffs’
storage tank located on Parcel B and to maintain
said pipeline, or to permit plaintiffs to maintain
the same, so that it will provide an uninterrupted
flow of water to plaintiffs’ property for their

domestic and culinary use.

MICROFILMED
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(3) Restraining and enjoining David G. Pitts and
Carolyn Pitts and their agents, servants and
employees from interfering in any way with the use
and enjoyment by plaintiffs on a year-round basis
of at least three gallons per minute from the
spring on Parcel A.

(4) Restraining and enjoining David G. Pitts and
Carolyn Pitts from utilizing the waters of the
spring on Parcel A for any purpose other than
licensed purposes and specifically prohibiting
said defendants from utilizing any of the waters
of said spring for a certain fish pond located on
their property.

Plaintiffs respectfully request that the Court award them

reasonable attorneys fees for prosecuting the matter.

This motion is based upon the affidavits filed herein and on
the ground that plaintiffs will suffer immediate and irreparable
injury unless they are restored to the use of their domestic
water by order of this court. Plaintiffs and their predecessors
in ownership of Parcel B have utilized the waters of said spring
for domestic purposes for approximately 15 years until defendants
cut the pipeline providing water from the spring to plaintiffs’
property on February 21, 1991. Plaintiffs have no other reliable
source of water for their cabin. Entry of such a preliminary

injunction would not prejudice the interests of the defendants.

MICROFILMED
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ORAL ARGUMENT ON SAID MOTION IS REQUESTED.
DATED this .2  day of August, 1991.

Ay : 2
JIM JONES

MICROFILMED
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A tract of land located in Section 26, Township 22
North, Range 1 East, Boise Meridian, Idaho County,
Idaho, and being more particularly described as follows:

Commencing at the % corner common to Sections 26 and
27, Township 22 North, Range 1 East, Boise Meridian:
thence North 44°28'42" East, 1753.30 feet to the
True Point of Beginning;

thence South 44°51'04" West, 202.76 feet to a point;
thence South 29°29°'20" West, 60.00 feet to a point;
thence South 18°29°'09" West 251.56 feet to a point;
thence North 90°00'00" East, 582.25 feet to a point;
thence North 0°00°'00" East, 121.50 feet to a point;
thence South 90°00'00" West, 179.81 feet to a point;
thence North 0°00'00" East, 116.99 feet to a point;
thence North 37°26'45" West, 246.95 feet to the
True Point of Beginning.

Together with an easement and right to the joint use of
a spring and the water that originates in that spring
which is located on property lying east of and adjacent
to the above described property. The spring lies on
what was formerly known as the eastern portion of Tax
24 and which easement and spring is referred to in °
Idaho County instrument #253806.

MICROFILMED
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(Tract No. 1) Revised May 1, 1978 o

4 tract of land located in Section 26, Township 22 North, Range 1 East, Boise Meridian,
Tdaho County, Idaho and being more particularly desoribed as followss

e .

L 4

Lomnencing at the 1/4 Corner Common to Sectioms 26 and 27, T.22N., R.1E., B. N.;
hence Rorth 44° 28' 42" East, 1753.S01t.to the TRUE POINT OF BEGINNING; Thence

South 37° 26' 45" East, 246.95 feet to a point; Thenmoe South 0° 00" 00" West,

116.99 feet to a point; Thence North 90° 00' 00" East, 179,81 feet to & points Thence
Horth 0° 00' 00" East, 631.40 feet to a_point; Thence South 63° &' 01" West,

255.85 feot to a points Thenoe Snuth 25° 56' 01" West, 229.00 feet to the true voint
of beginnings Comprising 3.25 acres more or less.

MICROFILMED
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JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (20) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication)
of Rights to the Use of Water
From the Snake River Basin
Water System.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,
husband and wife,

Case No. 39576

AFFIDAVIT OF LYLE D.
ALBRECHT

vVSs.

DAVID G. PITTS and CAROLYN

)

)

)

)

)

)

)

;
Plaintiffs, )
)

)

;
PITTS, husband and wife, )
)

)

)

Defendants.

STATE OF IDAHO )
) ss

COUNTY OF ADA )

Lyle D. Albrecht, being duly sworn, deposes and says:
1. I am one of the grantees described in the warranty deed
attached hereto as Exhibit A, which deed is incorporated herein

by this reference. My wife, Peggy J. Albrecht, and I purchased

MICROFILMED
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the described parcel of property from Maudie H. Silva Durgan and
Elmer Durgan, husband and wife, in 1973. We wanted to insure a
supply of water to the property so that we could meet our
domestic water needs. We reached an agreement with the grantors
whereby they transferred a right to use the water of a certain
spring on the property they retained, which property is described
in Exhibit B hereto. (Parcel B).

2. My wife and I started building a cabin on our property
in 1974 and finished it in 1975 around the Jsﬂ of

August' . When the cabin was finished, I installed a system to

pipe the water from the spring on Parcel B to the cabin. I laid

a piece of plastic pipe in the spring so that it would pipe water
to a 5,000 gallon storage tank on my property. The water was
then piped on the surface of the ground to the house. When the
water system was completed, my wife and I used it continually to
serve the domestic uses of the cabin until we sold the property
on July 1, 1986. When we sold the property, we conveyed our
right in the spring. We deemed the water right a part of the
real property.

3. We did have some trouble over our water right with
Werner Kolb, who then owned Parcel B, and we secured the services
of William D. Collins, attorney at 1law, to get the situation
resolved. Mr. Collins wrote Mr. Kolb a letter, a copy of which
is attached hereto as Exhibit C, and we were then able to reach

an accommodation whereby we continued our use of the spring. oOur

MICROFILMED
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/
general usage over the ten-year period was approximately gﬂ— 3

gallons per minute. —

SUBSCRIBED AND SWORN TO before me this ,,gzz%ag- of August,
' ‘ 1

1991.

o
ResidingTat ﬁ/o
My commission expires 7¢/-

MICROFILMED
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. 251909 WARRANTY DEED
- POOR ORIGINAL

Z.- MAUDIE H, SLLVA DURCAN and EIMER DURGAN, husband and wife

k1.}1:9 grantorg , do  hereby grunt, bargain, sell and convey unto
2 t‘ ...ll . N3

1\:53

e

_ LYLE D, ALBRECHT and PEGOY J. ALBRECHT, husband and wife

,the grantee , the following described premises, Idaho County ldaho, to wit:

S

g

Beginning at the NV corner of the SEi, NWwi, Sec, 26, T22N, RiE, B.M.}
thence 100 feet South to THE REAL FOINT OF BEGINNING; thence 278 foet
Sast, more or less; thence 345 feet in a southerly direction; thence

636 feet W; thence 228 fest N. to THE REAL POINT OF BEGINNING.

This Deed also includes right and easemsnt to & certain spring of
water that originates on ths property retalned by the grantors,

TO HAVE AND TO HOLD the snid premises, with their appurtenances unto the siid Grantee g,
their heirs and assigns forever. And the said Grantorg do hereby covenant to and

with the said Grantee 8, that they are the owner in fee simple of said premises; that said
premises are free from all incumbrances

and that they will wartant and defend the sume from all lawful claims whatsoever.
Dated:

October 15, 1973

N e ,,('Qa;{,,q,_

v 427} Jéu_h%?g/)’/ yi

3 .

‘
gy, s 4
ey, A

B

S Thvie SO
SR G e

2t

a =

STATE OF IDAHO, COUNTY OF Valley STATE bF IDAHO, COUNTY oF 2 ALede o .
On this 15th day of Qctober + 19 73 1 hereby cenlyhn this instrument was filed for secord at
before me, a notary public in and for said State, personaily the request of e ,
agpssmed.. e O ZL'M/;-(_U .
< Multe H, S at 59 minutes past o eluck .,
& .......,:;ﬂ';.%uva Durgan and Elmer Durgan| * ” AL
B Y 19 » in my office, snd duly recorded in Book
> ARY % )
E‘:?Q" Ry ¢ : of Dreds at page
§ Rnowni‘to rgChebe the persoy who 8 me 8 B
4 L sPygrPet-lo the within instpu ent, and Acknbwledged to OB L warre
- g that they d thg same. Ex-Officio Reco: der
b ATE €V
7. st otary Tablic By — ,_‘,ZM“’ /7 =
-Residing at Mcca1l . fdaho Fees s/ "y . puty.
" Comm. Expires 2/1‘/77 Mait hj%w m -
. {/ S L1 B

JENOEN-0RAYED €O,

N LLNARONIANN

e EXAbr A boiew: 2tte 36, MICROFILMED
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. o rm e .

(Traot No. 1) Revised May 1, 1978 )
A tract of land located in Section 26, Townshi
Idsho County, Idaho and being more particularl
[Commencing at the 1/4 Corner Common to Sections 26 and 27, T
‘Therice North 44° 28' ¢2" Eest, 1763.501t
South 37° 26' 46" East,

116.99 feet to a point;

p 22 North, Range 1 East, Boise Meridian,
y desoribed as follows:

022“.. RQIE.. Bc uo,

+to the TRUE POINT OF BEGINNING; Thence
246.95 feet to a point; Thense South 0° 00' 00" West,

Thence North 20° 00' 0O" East, 179.81 feet to a point: Thence
Forth 0° 00' 00" East, 631.40 feet to & point; Thence South 63° 56' 01" West,
255.83 feet to a points Thence Sruth 25° 56' 01" West, 229.00 feet to the true point
of beginnings Comprising 3.25 acres more or less.
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Nctober 9, 1985

Mr. and “rs. Werner Kolb
Tlk Lake Road L

Riggins, Idaho 83549 T

Dear Mr. and Mrs. Volb:

Nuy firm reoreseacs "'r. And Mrz, Tl D, 2 lieeachio., U,
Aibrechit said tiat he nen trith e yacananlo gl ey o et
with rassact to the usae o tha enving rar S caxnls b,
ifowever, I felt that he shoull nravicdas ceeen i) 40 o 7 et rooan

informarion relating to his use n7 wa

Mr. and #rs. Albrech:t ourshased fhelir onro-ortv
“audie Durgan and %lmer Duraan. At that kine ¢
ovned the 3% acres snld to Albrecht nlus the la .
sold to vou. The Deaed from the Nuraans t£n tha Mlhrachts
recited that it includesd the riaht and easement to 2 certain
sorinc of water that orininates on the nrovertv rataine? ber
Durgans. The Albrechts opurchased the nroverty aczuirin~ an
easemeant across the ™irgan prowvertv to take watexr from the
snring for their use on their land. ™r. 3lbracht started
building his cabin in 1274 and finished it in 1975. A% that
time he laid a vplastic vnine froam the spring for a distance
of approximately 15 feet to the 3,900 gallon storage tank on
his propertv and then ninred the water on ton nf the surface
to his house. Ile started using the wvater at that time.

Mr. Albrecht advises me when he made his nurchase the Nuraans
also were making a use of the water from the sorina for

their residence. Under Idahn law when each partv cormenced

a use nf the water, each acquired a water right. ™arcans,
with the first use, have a nrior right to the sprinc bhut

only to the extent that thev annlied it to “aneficial use.
Any water in excess 0f what thev had aovpliad to bheneficial
use was subject to anpronriation bv Albrecht. I understand
that Mr. Sourley, your predecessor, filed an annlication for
a water right with the I.laho NPepartment of "Jater PResources.
¥r. Albrecht has similarly filed an anplication. The dunart-
ment 0f "ater Resources made their final insvection last

weck and will be issuinag a water license in the near future

for the Albrecht right. According to the field check by the

Department of Water Resources, there is ample water to fill
both uses.

Ehibs? C

MICROFILMED
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Mr. and Mrs. iner ¥olbh POOR ORIGINAL
Octobar 9, 194> '
Page 2

“r. and "rs. Albhrecht have been trying to sell their
prorercty, Linda L. Cook on September 7, 1385, had offered to
purchase the nroverty. After they made that offer and later
in the month the Cooks met with you. They were told hv vou
that there had been litigation between your nredscessor, *'r.
Snurley, and the Albrechts which eliminated the Albrecht
vater right 2nl casanant. They were also <514 t£hat vou
vould, under no circumstances, rermit the continued use by
Albracht of the water or the easement. &5 2 result of vour
statoments tha Tonke bhacked out of the nurchase and acouired
another narecal 2lsavhnra. Tor vour inferrmotion, thera has
nevar hnan Aane litieacion harwnan tha Sourlzvs znd Yr. and

-t
3. WMo “ien, WP Tourmizvn vacnanissd ke T1liezcht
.

Lede L - criom doee -

cy

rishe and A1 ant iatarfere =rith ier uco. .8 a rasule nf

ven= Aection, the lhrvechts have heen Jaracad “nr less of tha
~a) o
AL e

Yo, Nibhracht, after neeatineg wich vau, Tele thacowvou wma, aave
rac2iva? seme nisranrasontation fram Mr, An

tha uza of tha water and the 2aserent. “ag

transnire’ between vou and “r. Srurley it isg my conclusion
that vou knew of the Alhrecht right. "'s. dnlina 7ill, =2
r2al estat2 acsnt for Plevins *ma2ncy in Tiqains, states that
vou had looked at the Albrecht nronerty nrior to nurchasing
th2 Sourley land., You were aware that the Alhrechts were
using water from the sprinag and observed the water nipe
leadine to the house. I also understand from the title
comnany, that vour title insurance policy lists an exception
for the Alnwrecht easement and water richt.

"ithout waivino an' claim that the Albrechts have for Famaqes
that evist at this tire, thev want to immress unon vou that
any interforonce with their water richt or the easement will
hz2 omnosed. Alse, anv similar denials that the water riaht
and easement exist tn nrospective nurchasers will result in
lnagal action.

r. Albrecht feels that with vour conversation there should
not he a nrohlem in the future Aand 1 trust that those Aif-
ferences have heen worked out and the two of you can be good
neiahbnrs. 1 have enclosed a conv nf a correction warranty
deed from the Durcans to Mr. and Mrs. Albrecht dated *av 8,
1974 for your information which states the easement and
water right gqranted. M™r. Alhrecht conveyed the oropertv ton
his father and mnrther while he was out of state and when he
returned thev conveved it back tn him. 1In the interim, the
Spurlevs had also executed a deed June 7, 1278 to the father

: MICROFILMED
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BOOR ORIGINAL

Mr. and Mré. Werner Kolb
October 9, 1985
Page 3

and mother granting that easement and water right.

A cony
of that deed is also enclosed.

Very trulv vours,

COLLTYIN & ALY

*Jilliam 9. Tollins

vIDC/aqm A
*nclosures

co: Lvle Alrrocht
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JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (20) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication)
of Rights to the Use of Water
From the Snake River Basin
Water System.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,
husband and wife,

Case No. 39576

CERTIFICATE OF MAILING
Plaintiffs,

vs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

I HEREBY CERTIFY that on the 30th day of August, 1991, I
served true and correct copies of the following-listed documents,

to-wit:

Motion to Shorten Time for Hearing and Order Shortening
Time for Hearing and Scheduling Hearing

Motion for Preliminary Injunction

MICROFILMED

CERTIFICATE OF MAILING - Page 1 0CT 24 1996



Notice of Hearing
Affidavit of Glenn E. Baum
Affidavit of Lyle D. Albrecht,

by placing the same in the United States mail, postage prepaid,
addressed to the following:

David G. Pitts
HC 75, Box 3552
New Meadows, ID 83645

Kirk A. MacGregor
Attorney at Law

P.O. Drawer 463
Grangeville, ID 83530

Attorney General Larry Echohawk
Statehouse Mail, Room 210
Boise, Idaho 83720

David Shaw

Adjudication Bureau Chief
Department of Water Resources
1301 North Orchard

Statehouse Mail

Boise, Idaho 83720 (6 copies)

Peter Monson

Trial Attorney

United States Department of Justice
Land and Natural Resources Division
Indian Resources Section

P.O. Box 44378

Washington, D. C. 20026-4378

DATED this 30th day of August, 1991.
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CERTIFICATE OF MAILING - Page 2 0CT 2 4 1996



JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (208) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of Water
From the Snake River Basin
Water Systen.

GLENN E. BAUM and NETTA BAUM,
husband and wife, and FLOYD
D. WEST and FLORENCE WEST,

)

)

)

)

)

) Case No. 39576

)

)
husband and wife, ) AFFIDAVIT OF GLENN E. BAUM

)

)

)

)

)

)

)

)

)

)

Plaintiffs,

VSs.

DAVID G. PITTS and CAROLYN
PITTS, husband and wife,

Defendants.

STATE OF IDAHO
88

COUNTY OF TWIN FALLS

Glenn E. Baum, being duly sworn, deposes and says:
1. I am one of the plaintiffs in the above-entitled

action. This affidavit is made upon my own personal knowledge,
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and I am competent to testify as to the matters herein stated.
This affidavit is submitted in support of plaintiffs’ Motion for
Preliminary Injunction.

2. In May of 1988 the four plaintiffs purchased a parcel
of real property located in Idaho County, Idaho, a description of
which is attached hereto as Exhibit "A" and incorporated herein
by this reference. Said parcel is hereinafter referred to a
"Parcel A." As stated in Exhibit ®"A", the conveyance included
"an easement and right to the joint use of a spring and the water
that originates in that spring." The spring is located on
adjacent property currently owned by the defendants. The
description of defendants’ real property is contained in
Exhibit *B", which exhibit is incorporated herein by this
reference. Said parcel is hereinafter referred to as "Parcel B."

3. Attached hereto as Exhibits ®"cn", ®»p®, ®E®" and "F" are
true and correct copies of deeds that I obtained from the county
recorder of Idaho County, Idaho, each reflecting its respective
recording number. Exhibit "C" reflects a conveyance of Parcel A
to Lyle D. Albrecht and Peggy J. Albrecht, husband and wife,
predecessors in interest to the plaintiffs. Immediately before
the conveyance, the grantors, Maudie H. Silva Durgan and Elmer
Durgan, husband and wife, were the owners of both Parcel A and
Parcel B. Exhibits "D" and "E", both of which reflect a "right
and an easement to a certain spring of water that originates on

the property retained by the grantors (Parcel B)," reflect that
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they were made to correct previous deeds. Exhibit "F" is a
quitclaim deed from the Durgans’ successor in interest to
Parcel B, namely, Gideon W. Sperle and Loma S. Sperle, husband
and wife. 1It, too, reflects the conveyance of a water right in
the spring to the owners of Parcel A.

4. At the time we took over the property, a plastic pipe
was located between the spring on Parcel B and a water storage
tank located on Parcel A. A pipe ran between the storage tank
and our cabin to supply domestic water to the cabin. We replaced
the tank shortly after we purchased the property and took
necessary action to insure a continuous flow of water from the
spring to the tank and on to the cabin. From the time we got the
new system operational, we had water running through it to the
cabin on a year-round basis so as to keep the pipes clean, to
keep the domestic water fresh, and to keep the system from
freezing up. Although we could have drawn a greater gallonage, I
set the valve so that there would be a maximum flow of
approximately three gallons per minute. That was done so as to
insure that the spring would overflow its banks on a continuous
basis, allowing floating debris to spill over the sides so that
the spring itself would be pure.

5. Not long after we purchased our property, we
encountered problems with Werner Kolb, who was then the owner of
Parcel B. Mr. Kolb contended that we did not have any rights in

the spring and threatened to cut us off. Mr. Kolb had been in
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touch with the Western Region Office of the Idaho Department of
Water Resources and had been advised that his water right was
prior to ours. A copy of the August 12, 1988, letter he received
from the Department is attached hereto as Exhibit "G*. That
letter did not reference the conveyance of a water right to the
spring. This was not the first dispute that had taken place
between subsequent owners of the two parcels. We obtained a copy
of a letter written to Mr. Kolb by an attorney for the original
grantee of parcel A, a copy of which letter is attached hereto as
Exhibit ®H". I brought the contents of this letter to Mr. Kolb’s
attention some time during the latter part of August or first
part of September in 1988, and he relented somewhat, as indicated
in the letter he wrote to me and my wife on September 23, 1988,
which is attached hereto as Exhibit "I", Incidentally, my wife
and I did not agree to the terms stated in his letter, but we did
have an uninterrupted supply of water during the rest of the time
he owned parcel B. In fact, about the time he wrote the letter,
Mr. Kolb cemented a portion of the spring and placed our pipe in
the cement wall around the spring so as to feed the plastic pipe
that fed our water supply to parcel A. Another pipe, larger than
ours and adjacent to it in the cement wall, furnished his water
needs. We didn’t object that his pipe was larger because he
never used his full purported allocation. The spring has always
produced enough to take care of the usage for Parcel B and to,

additionally, serve our needs very adequately.
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6. When defendants purchased parcel B, Mr. Pitts told me
that we had no right to the spring and that we needed to get our
pipe out of it. About the first week in December of 1990, Mr.
Pitts told me that he planned to construct a pond on Parcel B.
He said he would use it for fire protection and that it would
also be a fish pond. He said he planned to use the water from
the spring to fill the pond. He proceeded with the construction
of the pond and it was finished around the last part of April,
1991. He started filling the pond at that time and appears to be
diverting almost all of the flow of the spring into the pond.
Even with a substantial flow of water, the pond does not seem to
be filling significantly and it is a real mess. During the early
part of January, 1991, Mr. Pitts advised me that he was going to
build a new house on Parcel B for his father-in-law and that he
would need to furnish water to that house. A power line has
recently been installed into the property and a meter has also
been emplaced so it looks as if he plans to move ahead with the
new house.

7. On or about February 17, 1991, Mr. Pitts furnished us
with a letter claiming that we had no water right in the spring
and stating that he would terminate our usage of it. A copy is
attached hereto as Exhibit "J". We strenuously disagreed with
the content of the letter and refused to sign for its receipt.
On February 18, 1991, our water supply was cut off, due to a

break in the pipe. I don’t know how the break occurred, but I do
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have a hunch. 1In any event, I repaired the pipe a couple of days
later, but on February 21, 1991, Mr. Pitts cut the pipe serving
our property and threw it over the fence. After that he
proceeded to fence in the spring, and we have been without water
ever since.

8. I obtained a copy of the application for permit that
had been filed with the Department of Water Resources by the
original grantee of parcel A, and a copy of the same is attached
hereto as Exhibit "K". The application does not reference the
conveyance of a water right in the spring that was made by the
Durgans and later confirmed by the Sperles. Therefore, upon the
advice of our attorney, we filed an amended claim with the
Department of Water Resources on or about June 19, 1991, seeking
a portion of the parcel B water right pursuant to the Durgan and
Sperle conveyance. A copy of our amended filing is attached
hereto as Exhibit "L" and incorporated herein by this reference.

9. We have tried to be good neighbors with Mr. Pitts, but
he has been extremely difficult to deal with. In order to avoid
a confrontation we tried to develop an alternate source of water,
but it just hasn’t worked. Since he took out our pipe, we have
been without culinary water and have had to haul water to the
property, which has been very inconvenient. We are seeking a
preliminary injunction to avert irreparable injury to our water
systemn. When Mr. Pitts cut off our water, our water heater

almost burned up. We had depended on a year-round flow to keep
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the system clean and sterile and to prevent it from freezing.
The water temperature is 54° so the system does not freeze, even
during a colder winter. Should the Court grant our request for a
preliminary injunction, I would need to be present, either to
reinstall our pipe, or to make sure that the system was properly
sterilized in conjunction with Mr. Pitts’ reinstallation of the
pipe. It is very important that this matter be decided and that
the system be placed back in operation before the cold weather
sets in.

10. We have tried to work this matter out with Mr. Pitts on
a number of occasions, both personally and through legal counsel.
Nothing has worked because he refuses to recognize that we have
any legitimate claim to any water in the spring, as indicated by
the attached 1letters our attorney received from his attorney
(Exhibits "M" and "N"). We have obligated ourselves to pay for
the services of an attorney to vindicate our rights in this

proceeding and believe it appropriate that defendants bear the

cost of such services.

/Z/W/M//

T GLENN E. BAUM

SUBSCRIBED AND SWORN TO before me this _79.J day of August,
1991.

PAMELA A. BOGUE
NOTARY PUBLIC - STATE OF IDAHO Notary Public for Adaho

Residing at
Residing at Twin Falls, Idaho
' My commission expires g.71-U7

Commission Explres
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A tract of land located in Section 26, Township 22
North, Range 1 East, Boise Meridian, Idaho County,
Idaho, and being more particularly described as follows:

Commencing at the % corner common to Sections 26 and
27, Township 22 North, Range 1 East, Boise Meridian:
thence North 44°28'42" East, 1753.30 feet to the
True Point of Beginning;

thence South 44°51'04" West, 202.76 feet to a point;
thence South 29°29'20" West, 60.00 feet to a point;
thence South 18°29'09" West 251.56 feet to a point;
thence North 90°00°'00" East, 582.25 feet to a point;
thence North 0°00°'00" East, 121.50 feet to a point;
thence South 90°00'00" West, 179.81 feet to a point;
thence North 0°00'00" East, 116.99 feet to a point;
thence North 37°26'45" West, 246.95 feet to the
True Point of Beginning.

Together with an easement and right to the joint use of
a spring and the water that originates in that spring

which is located on property lying east of and adjacent
to the above described property. The spring lies on
what was formerly known as the eastern portion of Tax
24 and which easement and spring is referred to in
Idaho County instrument $253806.
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"(:no: ¥o. 1) Revised May 1, 1978
rast of land located in Seotion 26, Township 22 North, Range 1 E
: ’ t
’idlho County, Idaho and being more particularly desoribed as f’ollo':: » Polse eridian,
Lomnencing at the 1/4 Corner Common to Sections 26 and 27. T 22N

. . L] L] R. [ ] L ] L[]
Theiive Forth 44° 28" 42" East, 1753.501r.to the TRUE POINT OF P20 NN, ‘i‘t:m: '
:;:th 37° 26' 45" East, 246.95 feet to & point; Thence South 0° 00' 00" Weet

<99 f:et to & point; Thenoe North 90° 00' 00" East, 179,81 feet to a poiné: Thenoe
Forth 0° 00' OO Easx, 631.40 feet to a_point; Thence South 63° 56 01" West
255.83 feet to a point: Thence S~uth 25° 56' 01" West, 229.00 foet to the true point
of beginning; Comprising 3+25 acres more or less,
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WARRANTY D

9

POOR ORIGINAL
For Valus Recaived

MAUDIE H, SILVA DURGAN and EIMER DURGAN, husband and wife

the grantorg , do  hereby grunt, bargain, sell and convey unto

LYLE D, ALBRECHT and PRGOY J. ALBRECHT, husband and wife
the grantes , the following described premises, —JIdaho __

Begloning at the MV corner of the SE3, W3, Sec, 26, T22N, R1E, B.M.;
thence 100 feet South to THE REAL POINT OF BEGINNING; thence 278 fest
East, more or less; thence 3LS feet in a southerly direction; thence
635 fest W; thenco 228 fest N, to THE RZAL POINT OF BEGINNING,

This Deed also includes right

and easement to a certain spring of
water that originates on the

property retained by the grantors,

TO HAVE AND TO HOLD the sald premises, with their g

their heirs and assigns forever. And the sajd

with the said Grantee s, that they are the owner
premises are free from all incumbrances

ppuitenances unto the said Grantee g,
Grantorg do hereby eovenant to and
in fee simple of said premises; that said

and that
Dated:

they will wairant and defend the sume from ull lawful claims whatsoever.

County Idaho, to wit:

STATE OF IDAHO, COUNTY OF Valley STATE F IDAHO, COUNTY OF Bloti v .
On this ’Sﬂ! day of October * 1¥ 73 I hereby eertify that thin instrument was fled for recard at
before me, a nolary public in and for said State, p My the req of le ,
e (S
o ‘e R at SO inute t ‘eluck -
,\.q’?}lﬁu t::?;, s;.ln Durgan and Elmsr Durgan thin minutes pas R '77—/;1"“ -.
. 0 ARY 19 73 . in my office, and duly recorded in Book
e & ‘\01 .\ t- . of Deeds at page
nowR Y rpCictbe the perso who g Y]
3] \sP DA lo thy within tnstruinent, and feknbwledged 1o BOR 2 Warre
,, S o they Cufed ths-same. Ex-Oficio Recorder
""m,:.' TE c‘.--:' '.‘:::. E
L. h;m, Public
Resldingat - ° Call . ldsho
Comm. Eapire  2/1/77
CRCCanannan oo, a1 -t;'

-t
" T - Lol
300 _

..,
e

AL I NeZ F IO RN IR
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POOR ORIGINAL p52654 WARRANTY DEED A~
P For Value Received MAUDIE H. SILVA DURGAN and ELMFR NURGAN, hushand
and v.ite

the grantor® , do hereby grant, bargain, sell and convey unto

LYLE D. ALBRECHT and PEGCY J. ALBRECHT, husband and wife, whose address
100U Skycliff Avenue, Boisa, Idaho 83705

the grantee® , the following described premises, in Idaho County Idaho, to-wit:

. = = = -Beginning at the NW corner of the SEi, Wi}, Sec, 26, T. 22 N., R. 1 East,
W B. M,, thence 100 feet South to the real poin‘ of beginning; thence 278 fest
) East, more or less; thence 345 fest in a southerly direction; thence 636 feet
i West; thence 190 feet more or less in a northerly direction; thence 235 feet
in a Northoasterly direction to & point; thence Casterly approximately 197
feet to the Real point of beginning- - -

This Deed is made specifically to correct that certain deod between the same two
; ;arties and datnd October 15, 1973, and recorded in Idaho County as Inst.rument
K 251909,

This Deed alsc @includess right and an easement to a certain spring 6 £ weter
that originates on the property retained by -he Girontors, end Blso ax~ess to
the tbove rroperty thiough the Grantor's propertr on the estatlished roce ¢ kepesn,

'l‘(l HAVE AND TO HOLD the sald premises, with their appurtenances unto the said Grantee &,
he heirs and assigns forever. And the said Grantor & do hercby covenant to and
with the said Grantee s, that t he 3 &re the owners in fce simple of said premises; that they are free
from all incumbrances

and that ¢ hey will warrant and defend the same from all lawful claims whatsoever.

o ,
b&’ﬂ’u’h} ,l““Q ?am[
- - ‘I ) /‘

Dated: Jan, 17, 1974

Lt ey 1
- STATE OF IDANO, COUNTY OF  Valley STATE OF IDAHO, COUNTY OF —""o4ee. 5
Onthis 17 dayof J:ruary (1974, 1 kereby nny\hn this instrument was filed for record at t_n’
before me, a notary public in and for said State, personally the requestof f o, £ Ny e
sppeared  lNaudie H, Silva “urgen :7( /WU“"A g
and Elmer frgan aa ¥7 minutes past / © o'cloelva m., =]
. ths 2 day of n;’w + 13
: : 1. 19 74/ in my office, und duly recorded in Bfiok
I ".:q._...'_l* of Ueeds at pags . g
() AL S
‘knows 10 I\ vp the.pErson O whose nsme 8 8TO 4
© subsar) ‘?&’ﬁ.ﬂlwh Instrument, and scknowledged to | — BOos 3 ‘::A%'ﬁm e
wp i, & they xeculad the sams. x r
,.-': 8y —~ CLe. o/ 1
e v Deputy.
. /A Neay Publie | yeur s 1.7
Residing ut. . 5 rMeCall ) '“:h Mail to: é’l '
am.hpgp%' 2 ﬁé’& S, 2778 Loon s pfdiera
; AR Lot
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POOR ORIGINAL

- — — - - —

{Optional)

!

Recorded D Platted D Key Punched [ To Treasurer [
Microfilmed O Deed Card D Master File D D
Indexad O Compared 0O Abatracted (m}

.
08 =0T WAITS ABSYVE YmIp LISE)

_‘253806ﬂﬂnmo u"/

macrec

' ¥ WARRANTY DEED

’ “mum E S8ILVA nmguw%mm DURGAN, busband and wife, GRANTOR(S)
un

Adans State of ldabo
bereby CONVEYS or GRANTS and WARRANTS TO

LYLE D, ALBRECHT and PEGGY J. ALBRECHT, husband and wife,
whose address is 10011 S8kycliff Avenue, Boise, Idabo, 83705

GRANTEE (B)
of Boige Countyof Ada State of Idaho
for thesumof Ten and no/100 Dollars ($10,00 )

the following described tract(s) of land in IDAHO County, Stateof Idaho:

SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF,

Location of above described property

House No. Street
WITNESS the hands of sald Grantors this 22 wyot #py  ADNTY
o |-'uuu-,,'..'..' saaL) am of m " r .
,°"}:$“L.Dd;'(- e A T
s LT
‘_f ‘_\5. WTAR h'.__/( personally eppearsd beforems - .~ .. “ .
LN e
PO ! : : Maudie H, S8ilva Durgan and Elmer Durgan
‘ 7"10\-\9.":( ) “&: :Ln:gl of the within instrument, who duly scknowledged to me that Th)lu-
- '.-:‘-----"'..Q) .-'. - 4
T 0fF \‘, et 2 /
seorgrantthWV {NOTARY PusLIC)
Reslding st: £, S ue s My Commission expires: 5> ¢ ./
 MAIL DEED T0; MAIL TAX NOTICE T0:
: o
it City & Stata Lip__
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A puRrARS SR SO LJTiie0 Lquney |

—Roog 9 Pepasont Lpp pus ‘oo Lw u)
—wel 1
70 wvabez 1v pae301 203 Pory

-/ av

l——“r

0CT 2 4 199
EXHIBIT E, pu

Hp

6!




POOR ORIGINAL

Grantors AAUDIE H. SILVA DURGAN and ELMER DURGAN, husband and wife.
Grantees LYLE D. ALBRECET and PEGGY J, ALBRECHT, husband and wife.

EXHIBIT ®A®

Beginning at the N¥ Corner of the SE{ of the Nit of Sec. 26

T 22 K, R, 1 E., B.M., thence 100 feet South to the Real Point

of be thence 278 foot East, more or less: thence 345 teot
in a Soutberly direction; theace 656 fost West; thence 190 feet more
or less in a Northerly d.roction; thence 235 feet in a Northeasterly
direction to a point; thence Easterly approximately 197 feet to

ths Real Point of beginning.

This deed is made s citiuu{ to correct certain deeds between the
sane two parties dated October 15, 1973, recorded in Idaho
County as Instrument #251909 and January 24, 1974, recorded inm
Idaho County as Instrument #252654, -

ru:‘:m; al:o 1::}:(10: 1:1 right “dt:: easement to a certain
Spr of water originates on property retained by the
Grantors, and also access to the above px-oport; through thz
Grantor's property on the estadblished road thereoan,

Filed and 1ecoded a the requesi of _%ﬁf#
a1l Jec:ex_amn tis /@_doy & m?__m&

.
4 { Z By __
- . Vs ,Z
£2-Bitizo :\';[ 82d Reveedu: Depuiy

oo
ldabe Couniy, ldahs feo ‘L"Z

) eorl 4/47:,%*4—0-&
y I

’ /J' !5705_
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—— POOR ORIGINAL

: o 7,
QUITCLAIM DEEL T 7
For Value Received * ASSESSOR }4/
GIDEON W. SPERLE AND LOMA §. SPERLE, husband and wife
do hereby convey, release, remise and forever qQuit clsim unto
WALTER . ALBRECHT AND VIRGINIA OWEN ALBRECHT, husband and wife
.',_"] -. the following described premises, to-wit:
i . (Tract Wo. 2) Revised May 1, 1978
\’,’ 4 tract of land loocated in Sectirn 26, Township 22 Xorth,Range 1 East ,Boise !aridinl.
"_. Idaho County,Idsho and being more particularly deecribed as follows;
Commencing at the 1/4 Corner Common to Seot’ons 26 and 27, T. 2a., R.1E., B.M.; Thenee

3 Borth ¢4° 25+ 42" Bast, 1753.30 feet to the TRUE POINT OF BEGINVIMGsThence South 44°
b 81 0.4" West, 202.76 feet to a point; Thence South 29° 29 20" sest, 60.00 feet to a
3 ; point; Thenoe South 18° 29* 09" West 251.56 faet ¢o a point: THENCE NORTH 90° 00 Q0"
é . Bast, 682,25 feet to & point; Thenos North 0° 00' oo" East, 121,60 feet to & point;
3,! Thenoe South 90° 00' 00" West 179.81 feot to a point: Thence Korth 0° oo+ po® East, 116.99
".3 foet to a point; Thenoe 37° 2.6' 45" Wost, 246.95 feot to ‘the true point of beginning;
.; Camprising 3.25 acres more or less.
o
g This Deed aleo includes right and easement to a certain spring of water that
origiastes on the property retained by the grantors.
7

together with their appurtenances.

Dated:

\
AP(J-éll LA

7

STATE OF IDAHO, COUNTY OF _ - | STATE OF IDAKO, COUNTY 0Ff ~ddrte 7' ¢ Z

On this 7 day of Rl nL 497" 1 hereby centify El Shis instrument wys filed for record at %

before me, a notary public in and for 34id State, personally the request of cd.c oo / Ctla. ;

sppeared ' ~fevel, . =

Cede s Zj (f : / st Je f‘mlnum past ¢ velekfm.. i

< A rmayg - this o5 y day of Sl |z

ulé‘ e " 7‘.’(1: my office, snd duly recorded in ook o -

of Deeds at page . Fd

= )

kngwh to e/t be the persone- - who. <u mame.. o a4 i ), waITe
$Abesibed 1o e’ yithin instrument, and acknewledred to Es-Oficle Recorder
-3 ?{1,‘91,"7“1’ executed the same.

f

-kl ) M‘l ‘:.?_3' ews By ‘ﬁlﬂl 4 e L0, '[4 Ceoe g’

7 y S N Pudiic Deputy,
Koicing & ' )?aa'p« N OV a4 Jidade [ Fem .s../ 52
SR ERI L s .97 '

/ ETrn M‘Um:‘LMED
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( o, 7 s
State ~f Idaho '

DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 2735 aipor Way. Doise, Idaho 83705 » (208) 334-2190

CECI D. ANDRUS . . R. KEITH HIGGINSON

Govemor Dlrec.xov. .
Mr. Verner Kolb August 12, 1988

HC 75, Box 3552
Nev Meadows, ID. 83654

Re: Domestic Use of the Spring

Dear Verner:

Your letter of 8/3/88 to Jan Shurte vas received and entered in your water
right file. Because I visited the site recently, Jan relayed the letter to me.
The dispute concerning the spring on your land involves two key iSsues._

public vater. ve will retain the supporting evidence that you submitted that
documents the use from 1962. Please reviev the claim, ansver item 16, sign the

form and have it notarized, and return it with the $25 fee to me as soon as
possible. )

Tvo, domestic rights may replace other rights despite priority dates. A junior
domestic right may condemn part or all of a senior right but only through
Proper legal procedures that include just compensation for the taking of real

advises the parties that the Kolb irrigation (3/1-12/1) and domestic
(1/1-12/31) rights, totaling .04 cfs, have priority and must be satisfied
first before the Junior use occurs. Idaho vater lav is clear in this matter.

MICROFILMED
0CT 2 4 19%

FxHIBIT &



POOR ORIGINAL

Nctober 9, 198RS

Mr. and “rs. Werner Kolb
Zlk take Road I
Riggins, Idaho 83549 -

TPV o.c.lcu\u
Bear !Mr. and Mrs. Volb:
Muy £irm revreseacs “'r. and Trm, Terla L S lieeache
Albrectit said tiat he men critzh o yecsniRle and o
with rassasct to the usa A7 tha enving ras Saa vzl -,
iimwever, I feli that he shynmll] mravids - cefoty
informacion relating to his use n7 wvacer.

~ey oy
Ll B

Mr. and iirs. Albrecht 2uarshasaerd &haeir npro-orsv 353 1 5™

“audie Durgan and Wlrmer Turaan., At that kinc the "arsans
owned the 3% acres snld to Albrecht nlus the lan” ultimatalv
sold to you. The D2ed from the NurAans t~ tha l1-rachts
recited that it included the riaht and easement t©o a2 certain
sorinag of water that oririnates on the nrovertv rataines b
Durgans. The Albrechts opurchased the nrovertv aczuirin~ an
easement across the "irgan provertv to take water from the

. snring €for their use on their land. *r. Mlbrecht started
building his cabhin in 1974 and finished it in 1975. A+ that
time he laid a vlastic nine from the soring for a distance

of approximately 15 feet to the 5,900 gallon storace tank on
his provertv and then nired the water on ton of the surface

to his house. Ile started using the wvater at+ that tine.

Mr. Albrecht advises mez when he made his purchase the Murqans
also were maxing a use of the water from the svprinc for

their residence. Under Idahn law when each rartv commenced

a use of the water, each acquirad a water riaght. Duraans,
with the first use, have a nrior right to the snrinc but

only to the extent that thev annlied it to haneficial use.
Any water in excess o0f what thev had aopliad to heneficial
use was subject to approrriation by Albrecht. T underztand
that Yr. Sourley, your predecessor, filed an annlication for
a water right with the I.laho Nepartment of "ater Pesources.
¥r. Albrecht has similarly filed an anmplication. The Pumart-
ment 0f Water Resources made their final insvection last
weck and will be issuing a water license in the near future
for the Albrecht right. According to the field check by the

Department of Water Resources, there is ample water to fill
both uses.

MICROFILMED
0CT 2 4 1936
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Mr. and Mrs. gnar Kol | POOR ORIGINAL

Octobhar 9, 1995
Page 2

“r. and ™Mrs. Alhracht have been trying to sell their
prorercy, Linda L. Cook on September 7, 1385, had offered to
purchase the nrovertv. After they made that offer and later
in the month the Cooks met with you. They were told hv vou
that there had been litication between your nredecessor, *'r.
Snurley, and the Albrechts vhich eliminated the Albrecht
vater right 221 casonant. They -rere also +old t£hat you
vould, under no circumstances, permit the continuved use bv
Albracht of the water or the easement. ¥s 2 result of vour
statorents tha Tnats backed out of the nurchase and acouired
anather narecal 2lsavhara.  Tor vour infoarma2tion, thera has
nevar haan anes litiracion Banwnon the Sourl-ovs and My, and

.
e TR LA IS A “ien, LB Tounmiswn vacnaninsd shae T1hczcht
rizhe andl i aAnt iatorSore srith it~ uso,  As a rasule nf
s Aetion, £he Yihvwecats nave heen Jaranad far leoss of thoe
TGl
Yo, Alhracht, after neetine wvivh vey, Tele ghacowou A, aAAVe
racaiva? geme nisranrasentation fram My, Smarlev raaarding
Tha usa nf tha water and the easerent, Magardloess of what

cransnire? between vou and ‘'r. Srurlay it is my conclusion
that vou knew of the Alhracht right. *s. DMolina 7ill, a
rz2al estar=2 2crent for Plevins Maa2ncy in Rigains, states that
vou hal lonked at the Alhrecht nronerty rnrior te nurchasing
tha Srurlev land. You were aware that the Alhrechts were
usinag water from the sprina and observed the water nipe
leadine tn the hous=. I also understand from the ticle
comnany, that vour title insurance policy lists an exception
for the Al“wrecht easement and water richt.

¥ithout waivino anv clair that the Albrechts have for Famaqes
that exist at this tirme, thev want to imnress uron vou that
anv interforonce with their water riaht or the easement will
he omnosed. Also, anv similar denials that the water riaht
and easement exist tn nrospective nurchasers will result in
l1~agal action.

Ir. Alhrecht ‘eels that with vour conversation there should
not he a problem in the future Aand 1 trust that those Aif-
ferences have been worked out and the two of you can be good
neiaghhnrs. I have enclosed a conv nf A correction warranty
deed €rom the Durcans to Mr. and Mrs. Albrecht dated MMav 8§,
1974 for your information which states the easement and
water right granted. ™r. Alhrecht conveyed the nropertv to
his father and mnther while he was out of state and when he
returned thev conveved it back tn him, 1In the interim, the
Spurleys had also executed a deed June 7, 1278 to the father

MICROFILMED
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Mr. and Mré. Werner Kolb
October 9, 1985
Page 3

e

POOR ORIGINAL

and mother granting that easement and water right. A cony
of that deed is also enclosed.

DC/lgm . -es
Ynclosures

cc: Lvle Albrecht

Very truly vours,

COLLTIG & MIA\ILY

william ", 20llins

MICROFILMED
0CT 2 4 139



o September 23, 1988
HAND DELIVERED o

Mr. and Mrs. Glenn Baum
HC 75
New Meadows, ID 83654

Dear Mr. and Mrs. Baum:

Re: Water Rights to Kolb Spring

As the recent (Algust 12, 1988) letter of Mr. Steve
Lester, Idaho Department of Water Resources, points out, we
are legally entitled to .04 cfs of water from the spring
located on our property. The spring is currently not producing
-04 cfs, and we are not sure how much water the spring will
Produce in the future. However, we are willing to allow you
to use water from the spring that we are not currently using.
We have therefore placed your water intake pipe into the
concrete reservoir wall somewhat above our current water
intake pipe. Under conditions as they exist now, with the
spring's current output and our current use, you should have
enough water to fill your water reservoir.

However, we wish to make clear that be allowing
you to use water from the spring as outlined above, we are not
waiving any of our legal water rights. 1In Particular, we
reserve the right to use our full water rights allocation of
.04 cfs in the future. This means that in the future, there
may not be enough water to reach your water intake pipe,
especially if the output of the spring decreases. 1In addition,
your current use of water from the spring should in no way be
construed to be adverse to our legal water rights.

Sincerely,
Wewsr Wl Lsorditte o027

Werner and Lieselotte Kolb

Received:
Glenn and Netta Baum

Dated: . MICROFILMED
0CY 2 4 1996
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HAND DELIVERED £ 17 FEB 91

MR. & Mrs. Glenn Baum .
HC 75 p
New Meadows, ID. 83654

Te: Water usage of Pitts spring.
Dear Mr. & Mrs. Baum:

AS per our conversation in December 4990; 1 am hereby
delivering written notice that as of 1 JUN 94 you and your
household will no longer be provided water from my spring.

Prior to but no later than 1 JUN 94, you will be required to
obtain your own source of water. Any and all agreements
made between yourself and any and all previous owners of

said spring are hereby null and void thus no longer being
honored.

Registration of the spring on parcel # T-69 owned by David
G. Pitts is solely registered by the same David Pitts with

the state of 1dahos Department of Water Resources located in
Boise.

%
Also be advised that at anytime prior to the 1 JUN 94 date
you fail to obey my requirements of your usage of my spring;
your water will be immediately terminated.

1. valve to be opened no more than ¥ turn from the closed
position.

r

Do not attempt to gain access to the fenced area of

spring.
Sincerely
NV 22
avid G. Pitts
Received:
Glenn Baum date
Witnessed:
shannon R. zuber date MiQRQF\LMED

%& € IW@’ 0CT 2 4 1996
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POOR ORIGINAL

Ident, No, 76-7265
318 - STATE OF INnAHO o

DEPARTMENT OF W£ 3 RESOURCES
APPLICATION FOR PERMIT A)p n

"\V"‘ D
To appropriate the public waters of the State of ldaho

’ 7
1. Name of applicant £ v% 7~ ) xr/f/’ j'fcﬂ'(t-f' 7. /64/ ‘a7 Phone z J'VYL

Post office address -/412&&’424/-&! 4 wle, —LO FPRl0y

2. Source of water supply RY- I which is a tributary of v (Do A
3. Location of point of diversion is _oJ~ % of 4/ 2 % of Section __._7¢, . Township B 224/
Range /£ B.M. ZLA0 County, additional points of diversion if any:

4. Water will be used for the tollowing purposes:

Amount 0: gg meéfuc purposes from /-7 to (2 T/ (both dates mcluswe)

Amount for purposes from to (both dates inclusive)
{ets or acre-feet per shnum)

Amount for urposes fro to (both dates inclusive)
{cfs or acre-feet per annum) ———Purpo m A
Amount for urposes from t0 {both dates inclusive)
{cts or acre-feet par annum) ————— PUrpo

5. Total quantity to be appropriated:

a. .08 cubic feet per second and/or b, . acre-feet per annum,

6. Proposed diverting works:

8. Description of ditches, flumes, pumps, headgates, etc. 5, 2ECs ThOA/ A 4/@&;-: AL
I
28 AURCE p5 i,

b. Height of storage dam feet, active reservoir capacity acre-feet; total reservoir

capacity acre-feet, materials used in storage dam:

Period of year when water will be diverted to storage to -inclusive,

{Month/Day) (Month/Dgy)
¢. Proposed well diameter is inches; proposed depth uf well i is _ __ feet.

8. Description of proposed uses:
a. If water is not for i irrication:

(1) Give the place of use of water: LT Vof _AZt % of Section Ji Township 2 %/
Range L= BM.

(2) Amount of power to be generated: horsepower under feet of head.
_

{3) List number of each kind of livestock 1o be watered

(4) Name of municipality to be served

supplied with domestic water ( .

{S) If water is to be used for other purposes describe: ~

« Or number of families to be

» —

T T MICROFIIMED ™
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POOR ORIGINAL

mm—— v - o ———

—

I water is for irrigation, indicate acresye in each suburvision i the tabuiation below:

NEYL NW4 SW. SEX .
TWP | RANGE | SEC. T07ALS
NEX INW Pswx | SEx | Nes | Nwa fswi | sex fves fewsd sves| st wes Teas SWYy[SEX |-

Total number of acres to he irrigoted ___

¢. Describe any other water rights used for the same purnoses as described above. e ars

———— ¢

—

9. a. Who owns the property at the point of diversicn _ 6 ) Jﬁ a4 L

L. Who owns the tand to be irrigated or place of use _ gfé’.{jé' PATS.

c. If the property is owned by a person other than the aprlicant, descrite the arrangement enabling the

applicant to make this filing ;) ./, LB 7T AR Lot 7 -G Lhls 7o

SR e  EZR o R0 1l OOM RS PR16s2 T SHE FIVE

10. Remarks

T T T et e e e e en oo - —— —————

ettt o ot cm——

- e emee w-——— e e . ee wmeme mE————. a s

MICROFILMED
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POOR ORIGINAL

Tooeme UL HOPON PIOJECE. S LIzt W B1OPDSeS [~ 1t ot dversion, place oi use, section munber,
t hip and range number.
T T :
: i i i :
| ' 1
] 3 ! 1.
: === )
: ' i
i i ) S
H H : L ]
}_ — DTS U B ; PR N I ..-—_!__._I_.._‘»_._
R
-
:‘[
_._1 Y O S - 1
: .
. !
Neo ! SE !
‘I v
P01 i
Y F il | T -
s i 03 P
T2 2/ ot b,
)
i
T
| |
(]
|
|
i :
r T T-
I | : A
i ! ] i
: : o -
: f ? é
| ! i
I . ; - :
| ! ! I i
| ! ' i
- — Mt e B R PP RS SNSRI SN S
l' 3 ’
. ; . f
T " e ee—pe—. --‘--—~— —f == —'———: ------ o ——
| : i |
- A A

Seale 2inches squat 1 mite.

BE IT KNOWN that the undersigned hereby makes applicalion

the State of Idaho 55 herein set forth.

e

(Applicant)

for permit 1o appropriate the public waters of

MICROFILMED
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POOR ORIGINAL

Received by % . Date 7/}(7_,_,5‘ Time _oJcp0 L1
Preliminary check_-by —4.S5___ Fees . do
Receipted by % 2 Date _7/ EO éﬁé adl i
Publication prepared by __ AL__ Date R/ :
Published in -Idaho County Free press

Publication dates M&B

Publication approved 5‘, Date <y 1Y)
Protests filed by: _ 1 Q>0 4

Copies of protests forwarded by

Hearing held by Date

Recommended fordenial by “Der £, )

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State

of Idaho No. ___78-7265 » 8nd said application is hereby _ APPROVED

1. Approval of said application is subject to the following limitations and conditions:
8. SUBJECT TO ALL PRIOR WATER RIGHTS,

b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

fore October 1 c_,19 86 . .

d. Other: The issuance of this permit in no way grants any right-of-way or
easement across the land of another.

e ——

Witness my hand this 4 é day of September, 1985,

—_—

= m%m

Chief, Operations Bureay

MIGROFILMED
- ~ 0CT 24139



Jim Jones

Attorne e e, e
960 Broadway, Sute 310 W feg. 5
Of Counsel Boise, Idaho 83706
Benoit, Alexander, Sinclair . (208) 385-9200 Mailing Address:
Doerr, Harwood & High P.0. Box 2225
126 2nd Avenue North Boise, Idaho 83701
Twin Falls, Idaho 83301 Fax: (208) 336-5753
08) 734-3345 .

The fxrepoing is a true and ce-tified copy of
June 19, 1991 the documen: on file at the departmeat of
Waier Rescurces

Adjudication Bureau Signed this= duoéﬁgpzﬁ_JiZ(

Idaho Department of Water Resources ' ,;uﬁ
2735 Airport Way -
Boise, ID 83705

Dear Friends:

Enclosed is an amended Notice of Claim that I would like to
have filed on behalf of Mr. & Mrs. Floyd West and Mr. & Mrs.
Glenn Baum. I have appended a supporting affidavit. Their
initial claim in the adjudication dia not properly characterize
the manner in which they acquired their water right, nor the
appropriate priority. They received their water right from a
conveyance of a portion of a right filed in the adjudication as
Claim A78-10343. I hope I have properly characterized that on
the enclosed Amended Notice of Claim. If there is anything more
that needs to be done, Please let me know.

JTI/tg

Enclosure

MICROFILMED
0CT 24 1936
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JUN29 129
INTHE DISTHICT COURT OF THE FIFTH JUDICIAL LISTRICTOF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAPRE™: of Wetsi 32

estern Regenal C7 e

Form No. 42-1409 (2) b 1/88

CIVIL CASE NUMBER: 39576
IN RE THE GENERAL ADJUDICATION ident. Number

OF RIGHTS TO THE USE OF WATER FROM Date Recelved
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number

AERR  NOTICE OF CLAIM
TOA

WATER RIGHT

ACQUIRED UNDER STATE LAW
For Domestic and/or Stockwater Purposes
Where Daily Use is less than 13,000 gallons per day. Filing fee $25
Please type or print clearly
Floyd D. and Florence West (208) 654-2147

1. Name of Claimant (s) _Glenn E. and Netta Bawm Phone( ) (208) 733-5254
P.0. Box 32A, Declo, Idaho 83323
Mailing Address 1208 Blue Lakes S.. Twin Falls, Idaho Zip ___ 83301

2. Date of Priority (Only one (1) per claim) January 1, 1962

3. Source of water supply (a) —spring
whichistributaryto () __Elk Creek

4. Location of point of diversion is: Township 22 N. Range 01 E

Section 26_ . NW _1/4of __SE 1/40f __ NW_ 1/4 ,Gow. Lot ,BM,,

County of — Idaho—

Additional points of diversion if any:

5. Description of existinf; diversion works (Ditches, Wells, Pumps, Pipelines, Headgate Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well. _Storage tank and pipeline

6. Water is claimed for the following: (Limited to Domestic and/or Stockwater only. See Instructions)

(Both dates are Inclusive) (cts)
For _domecric purposes from  n1/01 to 12731 amount 0.020
For purposes from to amount

7. Total quantity claimed _0.020 (cfs) 0.60AFA

8. Total consumptive use claimed is de minimus

Non-irrigation uses. Describe fully. (Domestic: give number of households served: Stockwater: Type and number of

livestock) _ 4 =4 . ’
M&Fﬂ! QM'E(anm
0CT 24 1336




10. Place a"D" for domestic and "S" for stockwater use in the corresponding plare of use below.

TWP | RNG SEC w 14 Wwo1/4 v 1/4 SE /4

NE1/4] BW1/4 }svm SE1/4 [NEV/4 [WW1/4 [swize[serzafuerza /e Batse ﬁssul. NE1/4 [NW1/4 V174 Mssm

gl 26 | s |P

11. In which county (es) are lands listed above as place of use located? Idaho

12. Do you own the property listed above as place of use? Yes _X___ No
if your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rlsghts used at the same place and for the same purposes as described above.
License 78-0726

orNone( )
14. Remarks:

the property pursuant to warranty deed from owner of adjoining property dated
October 15, 1973.

15. Basis of Claim (check one)  Beneficial Use X Posted Notice Licepse Permit
Decree Arfacil de
If applicable provide IDWR Water Right Number
Count Case Number Decree Date
Plaintiff vs Defendant

portion of claim number A78-10343 (see attached affidavit)

16. Signature (s)
(a.) By signing below, I/We acknowledge that |/We have received, read and understand the form entitied
"How you will receive notice in the Snake River Basin Adjudication” (b.) I/Wedo ___ do not X

wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Numberof attachments __ 3

For Individuals: | do solemnly )
and correct. ’ s?

atthﬁtemen $ contained in the foregoing document are true
Signature of Claimant (s) .

s 4 Date {p—/j—ci/

zlwn/

/MW pate _[¢ -[4-9]
For Organizations: 1do solemnly swear or affirm that | am &%ﬁ%@#ﬁ,
] Title
of , that | have signed the foregoing
Organization
document in the space below as of
Title Organization
and that the statements contained in the foregoing document are true and correct.
Signature of Authorized Agent
Title and Organization Date
State of Idaho/or Idaho )
. MICROFILMED
Countyof Twin Falls ) 0CT 2 4 1996
AT .';“'-' 2o )

Subscribed ,niig‘b\lg‘g'gi(gréﬁﬁmed) before me this H‘ day of \J i 19 9 l

LI Y :

Pl Senday B Notary Public _LQU: i bas

s . ~ - £ ?) E . €

o '~_r ® 5. 3 Residing at \1(1’)(1'1, #CL,U,O

B IS "

”.:'.' -:;° D>F My Commission Expires | ,"4 'q4

LastName “v.o =27 5. 0o o

';l- RO " Ident No. Copies Whire-Statc, Yellow-Claimant
t



STATE OF IDAHO )
: BS
County of Twin Falls)

GLENN E. BAUM, being duly sworn, deposes and says:

1. I am one of the claimants in the foregoing Amended
Notice of Claim to a Water Right. The other claimants are my‘
wife, Netta Baum, and Floyd D. West and Florence West, husband
and wife.

2. When we originally filed our claim in the Snake River
Adjudication proceeding, we were not aware of the priority date
we should have claimed for our water right. Upon investigation
of our water right, we have determined that we should have stated
a January 1, 1962, priority date. Our water right was conveyed
to us by warranty deed from Maudie H. Silva Durgan and Elmer
Durgan, husband and wife, on October 15, 1973. A true and
correct copy of the deed is attached hereto as Exhibit "aA". A
corrected warranty deed, dated January 17, 1974, attached hereto
as Exhibit "B", more fully describes the water right conveyed by
the Durgans. Immediately prior to the conveyance, the Durgans
owned the property now owned by these claimants, as well as the
Property upon which the spring was 1located. The property
retained by the Durgans at the time of the conveyance is the
property to which water right claim A78-10343 is appurtenant. In

this amended claim the claimants assert an entitlement to a

MICROFILMED
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portion of that water right, with priority date of January 1,
1962.

3. The water right conveyed to claimants’ predecessors in
interest from the Durgans was put to beneficial use in 1975.
Claimants’ predecessors in interest, Lyle D. and Peggy J.
Albrecht, started building a cabin on the property in 1974 and
finished it in 1975. At that time Lyle Albrecht laid a plastic
pipe from the spring for a distance of approximately 15 feet to a
.5,000 gallon storage tank on said property and then piped the
water on top of the surface to his house. He started using the
water at that time for domestic purposes at the cabin. These
facts and additional background are laid out in a copy of a
letter from William D. Collins, attorney at law, attorney for the
Albrechts, to Mr. & Mrs. Werner Kolb, the predecessor in interest
of David G. Pitts, who currently owns the property that had been
retained by the Durgans.

4. The water «claimed by the <claimants has been
beneficially used continuously for domestic purposes since 1975.
Claimants and their predecessors have shared equally in the
spring with David Pitts’ predecessors in interest, have openly
claimed a right in and to said spring and exercised an ownership
interest and right in and to the said spring and its waters and
have asserted an interest adverse to any asserted priority of

David Pitts’ predecessors in interest to their full knowledge and

acquiescence.

MICROFILMED
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1991, UBSCRIBED AND SWORN To before me thig day of June,

.:‘: -y
o \_‘:fd- o= l"?.“»
q'-.' ™ v 'cz-\."-'
. 20 TR
oy -‘} ’,,t*:- i -T
£ -7 3
o Ty 41(.' %
- ; \. .-’n _r_'\
Cre P
- - '-."'"
- DUNIPA
H
»

MICROFILMED



Ve

/

2 - 251903 WARRANTY DEED Sl
s POOR ORIGINAL

' ._,!‘.;.:_ " For Value Received

-; " .. WAUDIZ B, SILVA DURGAN and EIMER DURGAN, baushaod aod wife

!i '-.'\_":3. grestorg  do  Benby grent, berpain, sell and eonvey wato

. }"’f 7" IYLE D, ALBREGHT and FEOOY J. ALBEECHY, busbend aod wife

1%

bs grantee , the following described premises, _Jdaho

Ly

County Idaho, to wit:

Sor o .
beaes- Beginning at the W cornar of the SE1, Wi}, Sec, 26, T221, ME, B.N.;
o thence 100 fest Soath to THE REAL FOINT OF BZODINING; thence 278 feet
: sast, mors or less; thence 3LS feet in a socutberly direction; thence
X 635 fest H; thence 220 fest N. to THE EEAL POINT OF BEGINNING.

This Deed also inclndes right and easement to a certain spring of
water that originates on tha property retalnsd by the grantors,

TO HAVE AND TO HOLD the sald premises, with their appurtenances unto the said Crantee g,

their heirs and assigns forever. And the sald Grantorg do  hereby cuvenant to and

with the said Grantee s, that they ars the owner in fee simple of said premises; that i
premises are free from all incumbrances

and that they will warrant and defend the same from all lawful claims whatsoever.
Dated:

udrAgng .

STATE bF 1D0AHO, COUNTY OF 2lebs o .
§ hereby M'l“.)zht this instrument was Bled fur rernrd at

e st of Fy e 0 fihbrnocth.

STATE OF IDAWO. COUNTY OF Valley

Onthis  3Szh  deref QOctober ¥ 73-
before me, a aetary public in and for said Suste, perennally

Wolten, s 4 8 SO mimies et /O ek .
ﬁ?‘ (X !. ilva Durgan and Elmer Durgan o~ oy ot '7zd. ..
19 73 , ia my office, and duly srecorded in Bask )
of Deeds at poge
ExOficie Recwrder
” ZJ«A—EE«Q/ _
pury.

€ wf:'b’f A
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POOR ORIGINAL
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1.1 @52654
'5' . For Value Reccived

and wife

LYLE D,

= = = =Beginning
B. M., thencs 100 feet South

#251909,
This Ieed alsc Ancludesa

with the said Grantee
from all incumbrances

and that ¢ he;: will warrant and defend
Dated: Jan, 17, 1978

WARRANTY DEED Vs

MAUDIE H. SILVA DURGAN and EL'FR "WRGAY, hushand

ithe grantor® ,do  Mercliy grant, bargain, sell and eoavey unto

) ALRRECIT and PECGY J. ALBRECHT, husband and wife, vhose addrss
1001 Skye11¢f Avenus, Bois~, Jdaho 83705

Nmml.ﬁefmowinzduaibdmha.h

At the WW corner of the SEY, W), Sec, 26, T.
to the real poin’. of
Zast, more or dess; thence 345 feet in
West; thence 190 foet more or less in
in a Northeasterly dircctim to a point;
feet to the Real point of beginning- - =

This Deed is made specifically to correct that certain deed
parties and dat+d October 15, 1973,

right and an easement to a C2riair urring € £ 1ater
tht originates nn the properiy retainsd by % .- alors, L' also assqs: o
the stove ropertthougk the Sruntorts propert:>

TQ‘.HAVE AND TO HOLD the said premises,
sear heira and assigns forever. ) ; ¢
S, that L he ;7 = . the ownerz in fee simple of maid) premises; Lthat they are free

aJ O

zZr

Idano County Idaho, to-wit:
2 N, R, 1 East,
beginning; thence 279 feet

& southerly direction; thence 636 facs

a northerly direction; thence 235 fent
thence Tusterly Sprroximately 167

between the gane Lun
and recorded in Idaho County as Inst.rmer:

LR R "

with their appurtenances unto the

wmid Grantee -,
And the maid Grantor <  do

hereby covenant to and

the same from all lawful clujma whutsocver,

£ .
—treN s Y. 135

STATE OF IDAHO, COUNTY OF

Yalle-
Onths 17

sppesred Yaudie H, Silva

arsLn

dayof J- TUIITT S 097,
Before me, & notary public in and for said State, personally

STATE OF IDANO, COUNTY OFw-A+ éuyg
§ Lervby eurtify/Ahat thia lnstrament was .m.,l for svcord at

the request ol‘ ’ _'f‘_ £ -ﬁ/ll:‘r["

® sssmmemmusoruee,

EUAIAI." ’

and Elner Dgan ® Y7 Y abumgen /0 oot m,
this 2 ¢ .,.(2'..,\_. .
e s, “7%&-:-&:..‘“,1:-&“- k
.“'.-.":;..\i".‘t:.:';:.‘{( .’ —— s are of Ureds, at page .
.. oubse "'{B'&‘,‘mlhmmgmuh-u..au - — ma’”‘m. .
It i O '-'{'1’ the same, )
. o woveeedCle dupgioont
p /A NearyPubiec | oo s t.o® s
22| Residingmt. Melu)l oMabe | aatte: )0 . }
Al° Comm Espirm o S Lon o pbir.car
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POOR ORIGINAL

Nctober 9, 1985

MMr. and Mrs. Werner Kolh
Elk Lake wroad o

Riggins, Idaho 83549 e

.-"l_\, LI .QOI-\O
Dear MMr., and Mrs. Yolb:

My firm rewvresears Ur. o and vz, Terla U S lteeasihip, U
Albraeciit said tiat e men ccizh s vaeansle .
with rassect to the usa 0F tha enving rawv tia =aanle -,
dinwaver, I felt that he sunull wravids ey -efety 40 o AT rsoan”
informaction relating to his uzce n wa

[
8 Laes.

Mr. and "rs. Albrech: ourchasad ihedir oro-osrse 5y 1370 -
“audie Durgan and Wlmer Duraan. 3t that kime the Tarsans
owned the 3% acres snld to Albrecht nlus the ianAd ulrimstale
sold to you. The Daed €rom the MurAansg t£n €32 M tpachts
recited that it included the riaht and easement to 2 certain
sorinc of water that oricinates on the nropertv rataine? ber
burgans. The Albrechts ourchased the nrovertv aczuirin~ an
easemant across the "urgan prooertv to take water from the

. snrinc for their use on their land. *r., 3lbrecht starteAd
building his cahin in 1°74 and finished it in 1975. A+ that
time he laid a vlastic pine from the soring €or a distance
of apnroximately 15 feet to the 3,900 gallon storage tank on
his pronertv and then nired the water on ton nf the surface
co his house. e started using the vater a+ that time.

Mr. Albrecht advises mz when he made his murchase the huraans
also were making a use of the water from the sorinc for
their residence. Under Idahn law when each partv cormenced

a use nof the water, each accuired a water right. ™ircans,
with the first use, have a nrior right to the snrinc but

only to the extent that thev annlied it tn “aneficial use.
Any water in excess of what thev had aopliad to heneficial
use was subject to anpronriation by Albrecht. I under=ztand
that “r. Sourley, your predecessor, filed an avplication for
a water right with the I:laho Napartment of "Jater Pesounrces.
¥r. Albrecht has sirnilarly filed an amplication. The Pu=nart-
ment 0of Water Resources made their final insvection last
weck and will be issuina a water license in the near future
for the Albrecht right. According to the field check by the

Department of Water Resources, there is ample water to €ill
both uses.

Ehbir C MICROFILMED
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“r. and Mrr (Wemner Fold
Octobar 9, .95
Page 2

POOR ORIGINAL

r. and *Mrs. Albhrecht have been tryino to sell their
prorercy, linda L. Cook on September 7, 1385, had offered to
purchase the proverty. After they made that offer and later
in the month the Cooks met with you. They were tolé hv wnu
that chere had been litication between your nredescessor, *r.’
Snurley, and cthe Albrechts which eliminated the Albrecht
watar right =2al casonant. They -rere also <514 that vou
vould, under no circumstances, permit the continued use bv
Albracht of the water or the easement. #s a result of vour
Stataments tha Tonhs backed out of the wurchase and acouired
In2ther nareel 2lsavhiara.  Tar vour infarnation, thera has
nowar baan ane litirazion Waceenan tha frurlavs 2nd Mz, and

Tae MEIWwiTho, TR, WP Tunrisws vagnanisid =ha t1hescht
rishc and 27 ant iatarfore with iee pea, Ae oa resale nf
YANT aetion, the AWlhveahtt nave heen Jamarad far less o tha
=ala,

e \ibrvacht, after moating wick vAy, K -POU WA, NAve

rec2iva? sem2 nisranrasentation fram My nurley ramarding
Th2 uza of tha water and the easgernenr, “ana t
transoire? between vou and r. Snprlay it ig my conclasion
chat vou knew of the Alhrecht right., ‘5. Dolina ~ill, a
r2al estat2 arent for Plevins Mancy in Riqains, states that
vou had lonked at the Albrecht nroparty nrior to nurchasing
th2 Sourley land., You were aware that the Albrechts were
using water from the sorina and observed the water nips
leadine to the housa. I also understand fron the ticle
company, that vour title insurance policy lists an excention
for the Al%rach:t easement and watar richt.

Yithout waivine aav clair rthat the Alhrechts have for famaqges
that exist at this time, thev want to immress uron vou that
any interforonce with their water rioht or the easement will
h2 omnosed. Also, anv similar denials that the water riqht
and easerent evist tn prospective nurchasers will result in
lnaal action.

Ir. Albrecht feels that with your conversation there should
10t he a nroblem in the future and 1 trust that thoge Aif-
ferences have been worked out and the twvo of you can be good
neiahbnrs. I have enclosed a conv nf a correction warranty
deed €rom the Durcans to Yr. and “rs. Albrecht dated "av 8,
1974 for your information which states the easement and
water right granted. Mr. Alhrecht conveyed the oropertv to
his father and mnther while he was out: of state and when he
returned they convayed it back tn him. TIn the interim, the
Spurleys had also executed a deed June 7, 1978 to the father

'MICROFILMED



Mr. and Mrs Aerner Kolb
October 9, 1985
Page 3

POOR ORIGINAL

and mother granting that easement and water right. A cony
of that deed is also enclosed.

Very truly vours,

COLLINS & WNILY

“illiam 9. Zollins

VDC/Y.qm - mer, -
Fneclosures

cce: Lerle Alrrocht

IGROFILMED
0CT 2 4 1996



LAW OFFICES

DEE. MACGREGOR AND FALES

MACGREGOR BUILDING
WILLIAM J. DEE

418 W, MAIN
W. C. MACGREGOR. JR.
R 463
DAREN W. FALES POST OFFICE DRAWE S

GRANGEVILLE, IDAHO 83530
ARZa CODE 208
TELEPHONES 983-1740
983-0280

June 21 s 1991 ®83-0282

Jim Jones

Attorney at Law

960 Broadway, Suite 310
Boise, ID 83706

Dear Mr. Jones:

I have been hired by Mr. and Mrs. Dave Pitts to represent them

in a water rights dispute involving your clients, Glen Baum and
Floyd West.

The Pitts have two valid water rights to a spring located on
their land near Riggins, Idaho. They have a domestic use water
right (claim A78-10343), with a priority date of 1/1/62, which
consists of .02 cubic feet per second (cfs). In addition, they
have a water right for irrigation purposes on the same spring (A78-
01709), with a priority date of 5/4/78, which consists of .02 cfs
for irrigation of two (2) acres. Thus, their total water right to
the spring consists of .04 cfs. It is my understanding that your
clients, Mr. Baum and Mr. West, claim a water right to the same
spring located on the Pitts land. The Baum/West domestic use water
right (A78-07265) has a priority date of 7/30/85 for .02 cfs.

Thus, the Baum/West water right is junior to the Pitts. The
Baum/West water right entitles them to the use of water from the
Pitts spring only if there is a flow of more than .04 cfs. If
there is, then they are entitled to a use of .02 cfs. However, the
Pitts have had the spring measured by the State of Idaho Department
of Water Resources who claim that the spring does not produce .04
cfs and never will.

As you know, Mr. Baum and Mr. West also claim to have an
easement across the Pitt’s property. Such easement does give Mr.
Baum and Mr. West a right to use the water from the Pitt’s spring.
But, Mr. Baum and Mr. West only have a water right to any excess
above .04 cfs. Enclosed is a copy of said easement which details
their rights. However, the easement does not mention the water
rights each party is entitled to. Consequently, Mr. Baum and

MICROFILMED
0CT 24 19%
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Jim Jones
June 21, 1991
Page 2

Mr. West have an easement to the Pitts spring but are only entitled

to the use of water from the spring if there is a flow of more than
«04 cfs.

I have enclosed a copy of a letter from Steve Lester, Senior
Water Resource Agent for the State of Idaho, Department of Water
Resources and a letter from Cindy Hodges, Water Resource Agt.ant for
the Department of Water Resources, which explains their opinions as
to the respective water rights of the parties involved. Hopefully
those letters can be used in advising your clients. )

If you have any questions, please feel free to contact me.

Sincerely,
DEE, acy F S
. 4%/7
KIRK A. KaclREGOR /A/
KAM:pjs
Enc.

MIGROFILMED
0CT 2 4 1936



LAW OFFICES
DEE. MAcGREGOR AND FALES

MACGREGOR BUILDING
418 W, MAIN

WILLIAM J. DEE
W. C. MacGREGOR. JR. : POST OFFICE DRAWER 483
DAREN W. FALES

CRANGEVILLE, IDAHO 83530
Amga coDE 208
TELEPHONES B83-1740
©83-0280

July 24, 1991 es3-c2s2

Mr. Jim Jones
960 Broadway, Suite 310
Boise, ID 83706

Dear Mr. Jones:

I have discussed your June 24, 1991 letter with Mr. and Mrs.
Pitts and they wholeheartedly resist and disagree with your
assertions as to the Baum’s/West’s having a co-equal water right to
the spring located on the Pitts’ land. our position is clearly
stated in my June 21, 1991 letter to you. I am sorry the position

taken by the Idaho Department of Water Resources was not enough to
convince you. '

I discussed the Pitts’ water right with John Westruff of the
Idaho Department of Water Resources and he feels that the position
taken by Cindy Hodges and Steve Lester is correct. Their positions
were clearly stated in the letters I enclosed to you with my letter
of June 21, 1991.

John Westruff informed me that any filing of a water right
dispute in the Snake River Adjudication regarding water rights in
the New Meadows area will not be heard until August 8, 1995.
Therefore, I will be filing a quiet title action in Idaho County to
resoclve the water rights of the respective parties in this action.

Please feel free to contact me if you have any questions
regarding this matter.

Sincerely,

DEE, MacGREGOR & FALES

aAcGREGOR

KIRK A.

KAM: jak
cc: Mr. and Mrs. David Pitts

MICROFILMED
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'éih(fél'/' Vs



STATE OF IDAHO )

: 88
County of Twin Falls)

GLENN E. BAUM, being duly sworn, deposes and says:

1. I am one of the claimants in the foregoing Amended
Notice of Claim to a Water Right. The other claimants are my
wife, Netta Baum, and Floyd D. West and Florence West, husband
and wife.

2. When we originally filed our claim in the Snake River
Adjudication proceeding, we were not aware of the priority date
we should have claimed for our water right. Upon investigation
of our water right, we have determined that we should have stated
a January 1, 1962, priority date. Our water right was conveyed
to us by warranty deed from Maudie H. Silva Durgan and Elmer
Durgan, husband and wife, on October 15, 1973. A true and
correct copy of the deed is attached hereto as Exhibit "aA". A
corrected warranty deed, dated January 17, 1974, attached hereto
as Exhibit "B", more fully describes the water right conveyed by
the Durgans. Immediately prior to the conveyance, the Durgans
owned the property now owned by these claimants, as well as the
property upon which the spring was located. The property
retained by the Durgans at the time of the conveyance is the
property to which water right claim A78-10343 is appurtenant. 1In

this amended claim the claimants assert an entitlement to a

MICROFILMED
0CT 2 4 1396



portion of that water right, with priority date of January 1,
1962.

3. The water right conveyed to claimants’ predecessors in
interest from the Durgans was put to beneficial use in 1975.
Claimants’ predecessors in interest, Lyle D. and Peggy J.
Albrecht, started building a cabin on the property in 1974 and
finished it in 1975. At that time Lyle Albrecht laid a plastic
pPipe from the spring for a distance of approximately 15 feet to a
5,000 gallon storage tank on said property and then piped the
water on top of the surface to his house. He started using the
water at that time for domestic purposes at the cabin. These
facts and additional background are laid out in a copy of a
letter from William D. Collins, attorney at law, attorney for the
Albrechts, to Mr. & Mrs. Werner Kolb, the predecessor in interest
of David G. Pitts, who currently owns the property that had been
retained by the Durgans.

4. The water claimed by the claimants has been
beneficially used continuously for domestic purposes since 1975.
Claimants and their predecessors have shared equally in the
spring with David Pitts’ predecessors in interest, have openly
claimed a right in and to said spring and exercised an ownership
interest and right in and to the said spring and its waters and
have asserted an interest adverse to any asserted priority of
David Pitts’ predecessors in interest to their full knowledge and

acquiescence.

0CT 2 4 1936



G E. BA
before me this tfé day of June,

SUBSCRIBED AND SWORN To

1991.
SO e0eo € :
-;,.? '-r{ .O ' /1,/.,}’%%’ .
g1 i OTARY PUBLIC_FOR 0
i et o Tet i Residing at
3 3 My Commission Expires:

MICROFILMED
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'.l as.:t:f: / {4
i) -;:251_909 WARRANTY DEED e
i Ft-:r Value Received POOH ORIGIN

h
& . C.. Y
;- .- MAUDIE H. SILVA DURGAN and EIMER DURGAN, husband and wife
'i, A LY 42 gnntor. » d0  hereby grant, bargain, sell and convey unto
j ! i g""!'- " ..,..
L ‘:‘.'__-‘. LYLE D, ALBRECHT and PEGOY J. A‘LBRECB’!, husband and wife
f ¢ ‘ ﬂw grantes . the following desribad precise, Tdaho County 1daho, to wit:
3
byl Beglnning at the MY corner of the SE3, NW}, Sec. 26, T22N, RIE, B.M.3
s thence 100 feet South to THE REAL FOINT OF BEGINNING; thence 278 feet
: sast, more or less; thence 3LS feet in a southerly direction; thence
il 636 feet V3 thence 228 feet N, to THE REAL POINT OF BEGINNING.

This Deed also includes right and easement to a certain spring of
water that originates on ths property retained by the grantors.

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Granlee g,

their heirs and assigns forever. And the said Grantorg do hereby covenant to and

with the said Grantee s, that they are the owner in fee simple of said premises; that said
premises ure free from all incumbrances

ond that they will warmant and defend the sume from ull lawful cluiims whatsoever.

Dated:
¢ /'A(%/fvﬂ— o(Qawa»« '
g

/ '
W'IJ)Z/' J—é 111!,‘; [ !Zl/{ 2 . *
w4 s

October 15, 1973

STATE OF IDAHO, COUNTY OF Valley STATE OF IDAHO, COUNTY OF ZAlemde o . .
On this 15th day of Qctober -9 73- | hereby certify (hat this nmlrumcm was filed fur record st 7 ¢
brlon me, a notary public in and for said Staic, personally the request of i le ‘) [[ ‘J_ 1 :
* Bppesseds,,, -
e ’ﬁ“af S at £9 minutes past / o Ok m, 2
3] l_‘.«'\ faud! :\ ,Re. ,__:ln Durgan and Elmer Durgan| ° . 7 aay et Sz ue g
N _")b:. ARY ’o‘ 19 73 . in my office, and duly recorded in Book ’ ]
! E;'_--"\" x of Deeds at page b
‘.5, % Rnowt’(o rpCsoibe lhe perso who 8 me 8 B |
i i "}'.'.IDW\S the within insgru ent, and fckrbwiedged to as 3, warre I'
‘k 1 "fu that they cufed the same. Ex-Officio Recorder !
RO
K AU Op," e
or o otary T ablic By //l""("’ uh’“""‘/ = ’
= 1! -.Residing st $4cCall . ldaho Fass 8 puty. i
¥} Comm. Expires 2/’4/77 Mail to:, &w m - o
Mwtastans gs. i F, LM E D

. Lrtoian, ‘7a
WETT e AR PLbe F3 0CT 2 4 1996



POOR ORIGINAL

VPR -

vty (i

A ror-— zZ
.1 252654 WARRANTY DEED ey
iy R

P For Value Reccived MAUDIE H. SILVA DURGAN and FL!FR NURGAW, hushand

" and wife
the grantore . do hereby grant, barguin, sell and convey unto

LYLE D. ALBRECHT and PEGGY J. ALBRECHT, husband and wife, whose addr-ss
1001 Sicyel4ff Avenue, Bois~, Idaho 83705

the grantee s , the following described premises, in Idaho County Idaho, to-wit:

e e e

= = = ~Beginning at the NW corner of the SEL, MW, Sec, 26, T, 22 N., R, 1 East,
B. M., thence 100 feet South to the real poin'. of beginning; thence 272 faet
East, more o less 3 thence 345 fuet in a southerly direction; thence 636 feet
West; thence 190 feet more or less in a northerly direction; thence 235 feot

ina Nort.hensterly dircctim to a point; thence Dasterly approximately 197

feet to the Real point of beginning- - -

This Deed is made specifically to correct that certain decd between the same two

parties and dat~d October 15, 1973, and recorded in Idaho County as Instsurert
#251909,

This eed alsc Ancludesa right and an easement to a certaijr trring € £ ster
that originates on the property retainad by -%e 3. nlors, ane also os-ez- 4.
the elove royert;-thimough the Sruntor's propert: on the egtavifshes so:d bia o

T(zklgi\rVE AND TO HOLD the said premises, with their appurtenunces unto the suid Grantee -,

i ! heirs and assigns forever. And the xnid Grantor £  do hereby covenant to and
with the. said Grantee =, that L he 3 = :the ownerz in fee simple of suid premises: that they are free
from all incumbrances

and that ¢ hey will warrant and defend the aame from all liwful cluima whatsoever.

Dated: Jan, 17, 1974

6"" y
—tnnery M, WAV, RIS

~\ / M
STATE OF IDAHO, COUNTY OF  Valle - STATE OF IDANO, COUNTY OF ~- A« fe :
Onthls 17 day of I ruc L1097, 1 kerchy ““_‘_‘7““ this instrument waa filesd for eecord ut i
before me, & notary public in and for said State, pe i the of A o O 7 A :
o, - v ¢ e L CLL H
appearcd :.P.udie H. 5ilva aursun N ":f / /L f‘ / :
and Elmer &gnn at 1/7 minutes past / o u'flnthu m., H
this 2 day of 92' A . :
R [ 19 7Y in my office, and duly recorded in k .
ot T -"’i"::':'?-(( of Ueed. at page .
: B\ Tp the, verson 9 whose name 8 8re
T ety "
"' N 3 "loftho 'i@lu dnstrument, and acknowledged to - 8Os 3, wt::'g;do Hecorior
cmy i 9 lhey xecuted the same.
By . ‘\:(l'(‘[l'f. (l..mLz" ;n—’_l,__
7 ' Deputy.
Notary Public

‘.
\

v .y Fees § /. 7D
.;:.-- Reslding we. ! MeCal) , Idaho phi
g " | Comm E’"'f’%@{/; S, 578" O ot g fnns

e Evhiéit B MICROFILMED
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POOR ORIGINAL

Nctober 9, 1985

Mr. and “rs. Werner Kolb
Zlk Lake Road Th e Lo
Riggins, Idaho 83549 ’ -

'J'.,\_ L ¥ ,Qo,_“_,
Dear MMr. and Mrs. Yolb:

o R R Tt E o

irm revressacs

i1

Y. AN g, Terl.
said viat e men ttizh e v
ct tn the usa 0f tha ermvinag ravr L ranter el

.
T oans ey o and ol L et
.
vicd) raso
. :

iinwaver, felt that he shanll nravida - -ofgh 307 2 " s oooany
information relating to his use n¥ wacaer

e
i

hS o

Mr. and iirs. Albrecht ourshased &haeir oro- rev in 137! Fesm
“audiea Durgan and Wlrmer Duraan. At that kime ths Tarcans
owned the 3% acres snld to Albrecht »lus the land wltimatale
sold to you. The Daed from the NurAzans +tn tha Ml-rachts
recited that it includeri the rinht and easement to 2 certain
sorinc of water that oricinates on the oroverty ratained be

Durgans. The Albrechts purchased the nrovertv acfuirin~ an ’
easement across the ™irgan provertv to take water from the
snring for their use on their land. r. Ylbrecht started
building his cahin in 19274 and finished it in 1975. A+ that
time he laid a vlastic nine from the soring for a distance

of approximately 15 feet to the 5,900 gallon storace tank on
his propertv and then nired the water on ton of the surface

to his house. 1Ie started using the vataer a+ that tinmo.

Mr. Albrecht advises me when he made his nurchase the Nuraans
also were making a use of the water from the soring for

their residence. Under Idahn law when each rartv cormenced

a use of the water, each acquired a water riaght. ™iraans,
with the first use, have a nrior right to the sprine but

only to the extent that thev annlied it to haneficial use.
Any water in excess o0f what thev had aopliad to heneficial
use was subject to anprovnriation by Albrecht. T underztand
that Mr. Sourley, your predecessor, filed an application for
2 water right with the I.laho Napartment of "later Pesources.
¥r. Albrecht has similarly filed an anplication. The Nomartc-—
ment O0f Water Resources made their final insvection last
week and will be issuinag a water license in the near future
for the Albrecht right. According to the field check by the

Department of Water Resources, there is ample water to fill
both uses.

Echibi? C MICROFILMED
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Mr. and Mrs. Wemner Koli 3
Ocrtobhar 9, 1295

Page 2 | POOR ORIGINAL

Mr. and Mrs. Albrecht have been trying to sell their
prorercty, Llinda L. Cook on September 7, 1385, had offered to
purchase the provertv. After they made that offer and later
in the month the Cooks met with you. They were told hv vou
that there had been litication between your nredscessor, “r.
Snurley, and the Albrechts which eliminated the Albrecht
vater right 2al casenant. They were also <514 that vou
vould, under no circumstances, rermit the continuved use bv
Albrecht of the water or the easement. ¥s5 2 result of vour
stataments tha Tnoohks hacked out of the nurchase and acouired
anoacther narcal z2lsevhnare, 7ar vour information, thers has
novay haan anes liticacion harwnsan tha Sourlzvs 2nd “r. 2and

Ta. WRhr ot ey, 1 Tonrmiava vaenaninad cha Tllicocht

EER T - B

‘s

ridhe and 2i? ant iatarfere with ies uso, .5 a resulc nf
e Aection, the Alhrechts nave heen Jamarcad “nr less of the

mals

3
t
3
B
of
-l
o)
.‘
Pl
9]

Ys. \lhracht, aftar meating wi =
rac2iva’d seme nisranresenzation from Mr, Sy
tha usza of tha water and the = 2
transnire? between vou and “lr. Snurley it is my conclus
that vou knew of the Alhroecht right. ''s. Deolina 7ill,

r2al estat2 acent for Plevins “mancy in "iqains, states that

vou had lonked at the Albrecht nronertv nrior to nurchasing
th2 Sourlevy land., You were aware that the Albrechts were

usina water from the sprina and observed the water nipe
leadine to the housa. I alsn understand from the title
comnany, that vour title insurance policy lists an excention
for the Al%wrecht easement and watar richt.

"ithout waivino anw clair that the Albrechts have for famaqges
that evist at this tire, thev want to immress uron vnou that
anvy interforonce with their water riaght or the easement will
h2 onnosed. Alse, anv sirmilar denials that the water right
and easement exist tn nrospective murchasers will result in
1nagal action.

Ir. Albrecht feels that with vour conversation there should
not he a nrobhlem in the future and 1 trust that those Aif-
ferences have bheen worked out and the two of you can be good
neiahhnrs. 1 have enclosed a conv nf A correction warranty
deed from the Durcans to Mr. and “rs. Albrecht dated av 8§,
1974 for your information which states the easement and
water right granted. Mr. Alhrecht conveyed the oropertv tn
his father and mnther while he was out of state and when he
returned thev convaved it back tn him., In the interim, the
Spurlevs had also executed a deed June 7, 1278 to the father
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Mr. and Mrs. Werner Kolb . POOR ORIGINAL
October 9, 1985
Page 3

and mother granting that easement and water right. A cony
of that deed is also enclosed.

Very truly vours,

COTLLYIS & ALY

william . Tollins

¥IDC/lagm S
Ynclosures

c2: Lvle Alrroecht
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JIM JONES

960 Broadway, Suite 310
Boise, Idaho 83706
Telephone: (20) 385-9200
Twin Falls (208) 734-3345

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

GLENN E. BAUM and NETTA BAUM, Case No.
husband and wife, and FLOYD

D. WEST and FLORENCE WEST,

husband and wife, AFFIDAVIT

Plaintiffs,
vs.

DAVID G. PITTS and MRS.
DAVID G. PITTS, husband and

W Wns® ® ® ® N W’ Nm® Y Y p® Y Y S S

wife,
Defendants.
STATE OF IDAHO )
8s
COUNTY OF TWIN FALLS )

Glenn E. Baum, being duly sworn, deposes and says:

1. I am one of the plaintiffs in the above-entitled
action. This affidavit is made upon my own personal knowledge,
and I am competent to testify as to the matters herein stated.

2. In May of 1988 the four plaintiffs purchased a parcel
of real property located in Idaho County, Idaho, a description of

which is attached hereto as Exhibit A and incorporated herein by

MICROFILMED
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this reference. Said parcel is hereinafter referred to a
"Parcel A." As stated in Exhibit A, the conveyance included "an
easement and right to the joint use of a spring and the water
that originates in that spring.” The spring is located on
adjacent property currently owned by the defendants. The
description of defendants’ real property is contained in
Exhibit B, which exhibit is incorporated herein by this
reference. Said parcel is hereinafter referred to as "Parcel B."

3. Attached hereto as exhibits C, D, E, and F are true and
correct copies of deeds that I obtained from the county recorder
of Idaho County, Idaho, each reflecting its respective recording
number. Exhibit C reflects a conveyance of Parcel A to Lyle D.
Albrecht and Peggy J. Albrecht, husband and wife, predecessors in
interest to the plaintiffs. Immediately before the conveyance
the grantors, Maudie H. Silva Durgan and Elmer Durgan, husband
and wife, were the owners of both Parcel A and Parcel B.
Exhibits D and E, both of which reflect a "right and an easement
to a certain spring of water that originates on the property
retained by the grantors (Parcel B)," reflect that they were made
to correct previous deeds. Exhibit F is a quitclaim deed from
the Durgans’ successor in interest to Parcel B, namely, Gideon W.
Sperle and Loma S. Sperle, husband and wife.

4. At the time we took over the property, a plastic pipe
was located between the spring on Parcel B and a water storage

tank located on Parcel A. A pipe ran between the storage tank

MICROFILMED
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and a cabin to supply domestic water to the cabin. We replaced
the tank shortly after we purchased the property and took
necessary action to insure a continuous flow of water from the
spring to the tank and on to the cabin. From the time we got the
new system operational, we had water running through it to the
cabin on a year-round basis so as to keep the pipes clean and to
keep the system from freezing up. Although we could have drawn a
greater gallonage, I set the valve so that there would be a
maximum flow of approximately three gallons per minute. That was
done so as to insure that the spring would overflow its banks on
a continuous basis, allowing floating debris to spill over the
sides so that the spring itself would be pure.

5. Not 1long after we purchased our property, we
encountered problems with Werner Kolb, who was then the owner of
Parcel B. Mr. Kolb contended that we did not have any rights in
the spring and threatened to cut us off. Mr. Kolb had been in
touch with the Western Region Office of the Idaho Department of
Water Resources and had been advised that his water right was
prior to ours. A copy of the Auqust 12, 1988, letter he received
from the Department is attached hereto as Exhibit G. That letter
did not reference the conveyance of a water right to the spring.
This was not the first dispute that had taken place between
subsequent owners of the two parcels. We obtained a copy of a
letter written to Mr. Kolb by an attorney for the original

grantee of parcel A, a copy of which letter is attached hereto as

MICROFILMED
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Exhibit H. I brought the contents of this letter to Mr. Kolb’s
attention some time during the latter part of August or first
part of September in 1988, and he relented somewhat, as indicated
in the letter he wrote to me and my wife on September 23, 1988,
which is attached hereto as Exhibit I. Incidentally, my wife and
I did not agree to the terms stated in his letter, but we did
have an uninterrupted supply of water during the rest of the time
he owned parcel B. 1In fact, about the time he wrote the letter
Mr. Kolb cemented a portion of the spring and placed a pipe in
the cement wall around the spring so as to feed the plastic pipe
that fed our water supply to parcel A. He placed another pipe in
the cement wall (about two inches below our supply pipe) to
furnish his water needs. We didn’t object because he never used
his full purported allocation, and, in fact, the works were not
in place so that the full right allocated to the property could
be utilized. We always had more than sufficient water to serve
our need.

6. When defendants purchased parcel B, Mr. Pitts told me
that we had no right to the spring and that we needed to get our
pipe out of it. On or about February 17, 1991, he furnished us
with a letter to that effect. A copy is attached hereto as
Exhibit J. We strenuously disagreed with the content of the
letter and refused to sign for its receipt. On February 18,
1991, our water supply was cut off, due to a break in the pipe.

I don’t know how the break occurred, but I do have a hunch. 1In
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any event, I repaired the pipe a couple of days later, but on
February 21, 1991, Mr. Pitts cut the pipe serving our property
and threw it over the fence. After that he proceeded to fence in
the spring, and we have been without water ever since. Mr. Kolb
has indicated that another house will be built on parcel B and
that it will need some of "his" water. He recently constructed a
pond on his property, apparently for fish, and is using the water
to fill the pond. It is a bit of a mess.

7. I obtained a copy of the application for permit that
had been filed by the original grantee of parcel A, and a copy of
the same is attached hereto as Exhibit K. The application does
not reference the conveyance of a water right in the spring that
was made by the Durgans and later confirmed by the Sperles.
Therefore, upon the advice of our attorney, we filed an amended
claim with the Department of Water Resources on or about June 19,
1991, seeking a portion of the parcel B water right pursuant to
the Durgan and Sperle conveyance.

8. We have tried to be good neighbors with Mr. Pitts, but
he has been extremely difficult to deal with. In order to avoid
a confrontation we tried to develop an alternate source of water,
but it just hasn’t worked. Since he took out our pipe, we have
been without culinary water and have had to haul water to the

property, which has been very inconvenient.

GLENN E. BAUM

MICROFILMED
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SUBSCRIBED AND SWORN TO before me this day of August,
1991.

Notary Public for Idaho

Residing
at

My commission expires

MICROFILMED

AFFIDAVIT OF GLENN E. BAUM, Page 6 0CT 2 4 1996



YIRSy STHL S T DTSl L oV A (v L7 SUCT 9787 7
L THATRISECA SHCT7 TS ST IR LT FITI I L (A7 T2 I8 S L w G

FHL T LA LET ST LS TAL — LV AU N W N TN AL 7Y 775
P AL S 07 INTT RTINS AL LITTVNG T 2 T A 7 (O .hm.._‘\g

Z
. AE\\\\\ FAETTLS \\ T THAL L

HCL LR T L Ly LTS ST Tl AL CT000l AT Y arii /L AL (T 7Y (v,
WAAN ) WI9d LTIU sTLLEV /G Y BT ol AT TS NO ST D \\tﬂhmv_aen

i v/ .24 lelog AT
A oo Prot]
NSy e oy ’
/2l Vs Hulxm&nu.. 7P QQ\.\Q\ 1% \\A\N S
HFE ALY O S TG T T - NOT7 7 &5 P
oL not+ (ese) A ($19) D asn -
310y/v4V @/  =3uawaunbai uonebi) SLNNOWY a3ANINNOIF!

‘U0 AJUO i 8p02 P1ebalsi(y "apIs 9518A3.4 UO dew ym apos;

I~ T VUL QL AT TRV NONTT QL VT, G
AVUAIXO g (T TTTLEL T 0T T NI S 2L o/l 7007 FVT77d7 & GL
ﬁu\u&\r\\ ., W @L TV, Vmam\\Q\\ o/ Nh.ﬁ\\ G\,\\x\mm,\ﬁn XQ.QQQVQ\AQ\ VA A uonduosa( WasA!

7y ..\..\ G t? :f\b

SAHVNIY ‘'A3A SV3IN IdAl 303IA3A ['ON IVIH3AS AV ‘ON TVid3s ANVIN dH ‘ON
40 NOILIANOD ONIHNSVIN diAiNd diAind HO10W HOLOW »NOISH3AIQ/T1TIIM
‘£C
AIWULITNY - Y/ E1G 0 = PYE/ ho'o

NN 100 vt = : 3 ot XSO
= oS o S LY IS0 Al D80
S0 fOOE PSS P\u A X &Lz /= .

J
- -x.lkﬁv.w p s TR X )PVrY s ST D s £ e SHTTEIN T S
: :SUOIIRIND|ED 1UBLAINSEd
! W

S1uawalinbal NWiad S183 ¢TI 358 Sy L (71177255  1U3WaINSeaw 4O SPOL{1ajp

221N0S JO MOJ} [10] 31BLLIISA ‘181BM 3DB}INS S] 32INOS }
CEZAS Q\N\ Aq pajuedwoday .N‘.%\.\\M\u ale(C
NOILVNINVX:

A F7/V0/ painseaw p (el0] I\I

TYVIS A = & CXOXII 7 Ty TNET YT

m;%\ \\m {(uonleooj ‘awly ‘ale()
o 110} pajnpayds Juawiuioddy [
L[ oL
S 3 FE 5D (pasn *op auoydaja} 3si7)
N%\ Qw‘\@- capew jjeo suoydajal [
PPk .+n.aov oV AR _m?ﬁr :pajiew Ja11a| wuswiuloddy g
SHdvinId STVILINI 31vda
Sadunosay Jajep jo Juaunsedaq H3ATO0H 1ilnWwd3d HLIM LOVLIRNOC
"ON Hwlad
bLOI(-%L . 9861 g NV
IS
: Od3d ai3id
el prmathh
SoaoPE — MR JLVM 40 INIWLHVd3a
EY N vz olep| jo ajels e

TVYNIDIHO HOOd . 61z wdo-
Nt &mﬁ@&i



98 -46-S  2eq t./.\&nQ{S..MNwm AN C 36 T AQ panoaddy
Se/St/7 Sy \...\ 7 Aq paxoayg
%N\\Q\wn\ aleQ TN, P 2 M\\ =1 Q\ﬂJ aineubis s, 19 (WEX 3

1BY10 O

mcozﬂ

anoqe paldajjal se 'N'd PPV 0
anoqe paldaljal se "*q'd PPY O

anoqe paloa|jal se ‘n'd abueyd
anoge pajoa|jal se 'q'd abueyn

:S]UBWIPUAWY PapPUaLILIOIaY

£
= £ el T/ [V EE
%3S | %Ms |%MN [ %3N | %3s | %ums [4mN | %3N [ %3s | wms]%mn [ %3N [ %3S | %ms [%MN | %3N )
STVLOL ;03s | ‘asy dmL
%3S %MS %MN %3N
asM 40 (s)aoe|d
Q\m) B ..ﬁ n\h.nv TUOISIBAIP }O (S)1Ul0d

VYA A /& Qo\x WEEE 7]

T O

(‘ajqeoijdde i ‘aataap Buiinsesw 03 dwnd woa} 3duelsip apnjou|)

INF1SAS 40 WYHOVIQ JILVINIHIS

_ 21 V&Y
| A amni,.,omvu& !
|||||||||||||||||||||||||||| A e e e e
| | | ! 3 N\ ,._x: \ 2 L _ | ]
| _ | S o | _ _
! ! | Lo 2 | ! |
_ I _ e ° A [ _ _
_ | _ Vo wol/ A | | _
_ _ | Lt 42 _ ( _

TVNIDIHO HOOd




Jim Jones
Attorne
960 Broadway, Suite 310

Of Counsel Boise, Idaho 83706

Benoit, Alexander, Sinclair (205) 385-9200 Mailing Address:
Doerr, Harwood & High P.O. Box 2225

126 2nd Avenue North Boise, Idaho 83701
Twin Falls, Idaho 83301 Fax: (208) 385-9599
(208) 734-3345

August 15, 1991

ECEIVE]

Lynne Krogh-Hampe

Deputy Attorney General AUG1 6 1991
Idaho Department of Water Resources
1301 North Orchard Department of Water Resources

Boise, Idaho 83720
Dear Lynne:

I have a dilemma that you might be able to help with.
Enclosed are two affidavits I prepared for one of my clients,
outlining the problem.

In a nutshell, my clients purchased some vacation property
near New Meadows in 1988. Culinary water comes from a spring on
adjoining property. The water right situation is spelled out in
the attached copy of a letter written on April 25, 1991, by Cindy
Hodges. When my clients’ predecessor filed for his water right
he did not mention in the application that the right was based on
a conveyance of a portion of the rights to the spring that were
established in the 60’s when both parcels were in common
ownership. A warranty deed, conveying a portion of the spring
right to my clients’ parcel, 1is attached to one of the
affidavits. We have filed an amended claim in the adjudication,
seeking recognition of the right conveyed.

We have tried to deal with the owner of the adjoining
property, David Pitts, but haven’t had much luck. In February he
cut my clients’ pipeline to the spring and has denied them access
to the spring ever since. I have tried to convince him and his
lawyer that they may not do so, but their stock response is that
two letters from the Department of Water Resources have confirmed
that they are in the right. I am enclosing copies of the two
letters they rely on, although I think they misconstrue them.
They seem to have the belief that my clients are not entitled to
any water because Pitts has (at least currently) a prior right
for .04 cfs for domestic and irrigation uses, that the spring
does not produce more than that amount, and that, whether Pitts
is using the water or not, my clients do not have an entitlement
unless more than .04 cfs is being produced by the spring.

CROFILMED



Lynne Krogh-Hampe
August 15, 1991
Page 2

In any event, I guess our next step is to go to court. The
problem is that my clients are of fairly modest means, and it
would be nice if there were some way to get this matter resolved
without filing suit. Since Pitts and his attorney have placed
such great reliance on the letters from IDWR (both of which were
written before the amended adjudication claim was filed and
before the question of the conveyance was brought up), I wonder
if it would be appropriate for the Department to take another
look to see whether the matter is as cut and dried as it appeared
to be earlier. 1In addition, it might be well to drop Mr. Pitts
and his counsel a line to let them know that, even though a
person has priority, he cannot deny a junior right when the water
is not being used to serve the senior right. Additionally, the
water is now being diverted into a fish pond, which appears to me
to be an unauthorized use. If it were possible to provide them
with some additional legal guidance from an unbiased source, the
necessity of going to court might be averted. Could you give me
a call when you have had a chance to look at this stuff? Thanks!

With best wishes, I am,

incerely,

Jim Jones

JTJ/eo

J
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Werner Kolb New Meadows, 8-3-1988
HC 75 Box 3552-Idaho 83654

Ms. Jan Shurte AT
Sr. Water Resocurce Agent IS
State of Idaho Dept, of Water Resources
2735 Airport Way

Boise, Idaho 83705

3
De artment of Water Respurce
pWestem Regional Offica

Dear Ms, Shurte,

Through no fault of mine, I f£ind myself in some serious trouble
with my Waterrights. You were very efficient and helpful in the
past, please suffer through my case history with me:

Since 1962 this property used water from its spring for domestic
and irrigation use. (Neighbors are willing to give an affidavit)

In 1978 the previous ow—ner, Mr. Sperle (now in Arizona) realized
that he had to file for Waterrlghts. An inspection at this time
should have advised Mr,., Sperle that he needed domestic as well as
irrigation rights., (The pipeline into the house was very visiblel
This was not done, nobody, including me knew of the word “domestic",
In my four letters ( one even was registered) to Mr., Jim Johnson,

I asked for a review of my waterrights, especially since some state-
ments were inaccurate and I was wondering about the wintermonths
without irrigation., I am from Wisconsin and had no idea that I had
to specify *"Domestic*,

Mr. Johnson never advised me, he always used the words "Hater—.
rights" and did not respond to my expresaed fear, that some "Legality"”
would ruin this household. Never was I advised of the word *Domestic*
which was not stated in my waterrlghts.

Ironically, this "Legality”™ now is exactly threatening me.

Mr. Johson obviously never even looked at my "Waterrights®,

//—;59» My new nelghbors have a domestic waterright for this spring on
265 P

ropegty since 1985, Their house was never connected to a waterline
just las week their bathroom was finished, three weeks ago they
received electric connection and last year their septic system was
installed. Until now my waterright was never challenged. Also, as
I had pointed out in my letters, this spring does not dellver 18 gai/
min, for me, not even mentlonlng the 8 gal/min.for my new neighbors,

If thelr new domestic Waterright has priority over my old
Waterrlght because this little word ®"Domestic™ was not included and
the spring goes down further, my house becomes worthless.

MIGROFILMED
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Since I was forced by a plantclosing into early retirement,

my fixed income is low,
I hope this mess will be straightened out. I hold the Water-

department and Mr. Johnson directly responsiblel!l

Sincerely,

Herner Kolb
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Fermer J. Xolb - STATS JF IDAFO
ATER RIGHT szIT NO. £78-07109

POOR ORIGINAL CIVIL CCDE ¥0C.

39578

AFFIDAVIT

I moved bto the T1k Lake Road area ip Idaho County, Tdaho in 1962

At that time the house aow occunied by Werner J. Kolb was occuvied by
Oral E. Rader's daughter.

In 1964 Oral E. Rader sold the house o Maudie H. Silva
(See Deed No. 217046 attached)

in 1977 Maudie H. Silve sold this property %o Gideon W.
Sverle.

In 1986 Gideon W. Sperle sold this proverty to Werner J . Kolb.
I mow that +he spring roferrad to in th~ above mentioned deed #217046
has been used JY +he cccuoants of the Xolb house for demestic curposes

continuously since 1362.

—_— a !
. — (7, .
/*}Z{AAxng/7-/ézldf¢fb¢j
‘furiel Re Givens

2555 Elk Lake Road
Iéaho Counyy, Idaho

State of Idaho, County of Idaho
On this Q day of o) SSELE
before ms, & notary o1 lic in and for

said State, personally aoceared

MURIEL R. GIVENS

Jmown to me %o be the verson whose name

is subscribed to the wi<hin instrument, and Depnrtmen't of Watar nesources
ackncwledged to me that she executed weganﬂegmmlmﬁﬁ
the same. : -~

t
- oy O
Notary ~ublic
Residing at Riggins, Idaho
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AT7E-0T7/6F
State of Idaho

DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
March 8, 1994 DIRECTOR

Jim Jones, Esq.

Jim Jones and Associates
960 Broadway, Suite 310
Boise, ID 83706

—

RE: Glenn Baum -- David Pitts, Idaho County Dispute
Dear Jim:

I have received your letter dated March 4, 1994, in which you
requested that Mr. Baum be notified if Mr. Pitts seeks an
application to drill a well in the vicinity of a much-disputed
spring in Idaho County.

I will circulate your request to our staff, and we will attempt to
notify Mr. Baum if a water right application is filed by Mr. Pitts
with our office. However, this technique is not a fail-safe
assurance of notification. The two techniques to ensure that
notification takes place are for Mr. Baum to either (1) read the
legal notices in the Idaho County Free Press, or (2) subscribe to
the New Water Right Filings mailing service (by contacting Ms. Kris
Rhodes of our State Office at 327-7907 for a cost of $30.00 per
year) .

As you are aware, a ground water diversion for domestic purposes as
defined in §42-111, I.C. does not require a water right application
to be filed. A well drilled for such purposes requires only a well
drilling permit, for which there is no protest procedure. Thus,
Mr. Baum would be able to protest only if the proposed use of water
exceeds the definition of domestic and a water right application is
filed by Mr. Pitts.

Please feel free to contact me if you have concerns about the
review process that I have outlined.

Sincerely,

e o\ I ILMED

, , A AUG 0 8 1934
David R. Tuthill, ., P.E.

Manager, Western Regional Office
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State of Idaho ANS-07/09F

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS

Ey'.;'{_ 4 '~'~-}‘-',’? :f'&‘i“?{ " -
i b T woailog R. KEITH HIGGINSON
H"-"‘;ﬂ"’ \{'5 E I..v_‘. OCtOber 18, 1991 i HIGG
= geTzreel
Denwittnznt of Yemior Busuiilss
Jim Jones Western Regicnal Gitice
Attorney at Law
P. O. Box 2225

Boise, ID 83701
Dear Mr. Jones:

I am writing in response to your letter of October 10, 1991. I am concerned that
there may have been a misunderstanding as to the purpose of Jan Shurte’s letter to you
dated October 8, 1991.

The primary purpose of the letter was to inform you that IDWR may not accept an
amendment to a claim by anyone other than the persons who originally filed the claim, or
someone who has properly filed a notice of change in ownership of the claim, neither of
which apply in your clients’ circumstances. As noted by Ms. Shurte, your clients need to file
their own notice of claim for their domestic use from the spring.

The second purpose of this letter was to inform you that if such a claim were filed,
additional information would be necessary before IDWR could recommend the claim to be
decreed in the Director’s Report, and why additional information would be necessary. As
she correctly noted, the information currently available to IDWR would not support a
beneficial use priority prior to 1975. However, a beneficial use right with a 1975 priority
could not be recommended, due to the effect of the mandatory permit statute.

IDWR is, of course, aware of your Motion for Preliminary Injunction that is currently
pending before the district court. The court’s ruling in the motion will not be a
determination of your client’s water right claims; such a determination will still be
dependent on the filing of appropriate claims, IDWR’s investigation and recommendation
of the claims in the Director’s Report, and proceedings before the court on any objections
filed to the report.

Sincerely,

(- Déf%k%f/k Hagon

A. LYNNE KROGH-HAMPE
Deputy Attorney General

MICROFILMED

ACT N R 1007



State of Idaho
! DEPARTMENT OF WATER RESOURCES
WR Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

October 15, 1991 GOVERNOR
R KEITH HIGGINSON

Kirk MacGregor, attorney DIRECTOR
Dee, MacGregor, Fales and MacGregor
PO Box 463

Grangeville ID 83530
RE: correspondence copies

Dear Kirk:

Enclosed are the correspondence copies you requested. They will serve
to give you some background information on the water rights involved in
this matter. I was not able to find any direct references to the
ownership issue.

I'm sorry these are so tardy, as I have just learned of the October 18
hearing date in Twin Falls. IDWR should be represented at this
hearing.

Please let me know if I can be of any further assistance.

Sincerely,

Hetse=
Cindy/ Hodges
Sr. Water Resource Agent

Enclosures

MICROFILMED
0CT 06 1992
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S O¥ 1 ;,' IQC ,
O, . " -
° ) Y !'V (R o
Jim Jones Eworee Pagior ! 0
ttorney _ “& Cfing
960 Broadway, Suite 310
Of Counsel Boise, Idaho 83706
Benoit, Alexander, Sinclair (208) 385-9200 Mailing Address:
Doerr, Harwood & High P.O. Box 2225
126 2nd Avenue North Boise, Idaho 83701
Twin Falls, Idaho 83301 Fax: (208) 385-9599
(208) 734-3345 :
October 10, 1991
Jan Shurte

Water Rights Supervisor
Adjudication Section
Department of Water Resources
2735 Airport Way

Boise, ID 83705

Dear Ms. Shurte:

Thanks for your letter of October 8 and the legal analysis
you made of the amended Baum/West claim (Claim No. A78-07265).
For your information, there are several ways (conveyance, adverse
possession) a person can secure a portion of another party’s
water right, including the priority. It is not 1likely that a
court would rule that an apparent conveyance of a water right in
a warranty deed did not convey some portion of an existing water
right.

However, we won’t have to wait long to find out what a court
would do. If you will check the adjudication docket, you will
find that this matter is to be considered by Judge Hurlbutt on
October 18. A Motion for Preliminary Judgment in this case is
scheduled to be heard at that time. I’'m surprised that the
Department would be issuing 1legal opinions on adjudication
matters that are before the court for determination. The court
will make the ultimate determination here and it seems unwise to
be issuing opinions that may run counter to the determinative
decisions of the court.

JTJ/tg
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State of Idaho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

October 8, 1991 CECIL D. ANDRUS

GOVERNOR
Mr. Jim Jones, Attorney
PO Box 2225 R. KEITH HIGGINSON

Boise ID 83701 DIRECTOR
Dear Mr. Jones:

We have received a Notice of Claim to a Water Right in the
name of Floyd D. and Florence West and Glenn E. and Netta Baum
for a spring tributary to Elk Creek, in Idaho County.

In your letter dated June 19, 1991, you stated that this is an
amended Notice of Claim and referenced Claim No. A78-10343.
However, Claim No. A78-10343 is in the name of David J. Pitts
and unless there has been a properly documented change of
ownership of the property covered by this specific claim, only
Mr. Pitts may amend it.

Your clients may file a separate beneficial use claim on this
spring claiming a 1962 priority date. However, the earliest
Warranty Deed granting easement is dated 1973, and Mr. Baum
stated in his affidavit that domestic use did not begin on
this parcel until 1975, which is the date Lyle and Peggy
Albrecht completed constructlon of their cabin. In order do
claim a 1962 priority for the Baum/West property based on the
beneficial use on the Pitts property would later require
strong evidence that the spring water was belng used at that
time on the both properties. Mr. Baum states in his affidavit
that the water right in question was "conveyed to us by
warranty deed". 1In fact, only the easement to the spring was
conveyed by the deed, since only one domestic water right had
been established through actual use of the water at that time.
Durgans, in effect, conveyed to the Albrechts permission to
access the spring and develop their water right from it. A
water right is not established until developed and put to
beneficial use; therefore, there was no water right to convey.
At best, a 1975 priority is the earliest documented for the
parcel currently owned by your clients.

One more point of law will have an impact on your clients’
filing decisions. May 20, 1971 has been set by the State of
Idaho as the mandatory f111ng date for all surface water uses;
that is, all new approprlatlons of surface water commencing
after May 20, 1971 require a permit issued by the Department
of Water Resources. Albrecht's domestic use was a new use in
1975; it did not exist before that time and hence required a
permit, although one was not obtained until 1985. The
resulting water right is documented by license 78-7265 and
corresponding Claim No. A78-7265, with a priority date of June
30, 1985.

MICROFILMED
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We cannot refuse to accept a new claim from your clients,
however, we cannot accept it as an amendment to expand Claim
No. A78-10343 unless Mr. Pitts agrees to do so. You can

file a new claim, based on beneficial use, with whatever
priority date your clients wish to claim, keeping in mind that
the mandatory filing deadline of May 20, 1971, could cause
problems for a claim with a later date of priority. The $25
filing fee required for a domestic claim must also be
submitted with this claim. We are returning this claim to you
for your decision on whether to file a new claim and return it
with the $25 filing fee, or if your clients wish to just
retain the original 1985 priority claim filing under Claim No.
A78-07265.

If you have any questions concerning this letter, please
contact me.

Sincerely,

Jan Shurte
Water Rights Supervisor
Adjudication Section

JS:1h

MICROFILMED
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SUN 23 1997

Jlm Jones Gepantment f Waloy Feosunee
960 Broadwa¥l S‘llnte 310 Westoin Regicnal Cites
Of Counsel Boise, Idaho 83706
Benoit, Alexander, Sinclair (20 ) 385-9200 Mailing Address:
Doerr, Harwood & High P.O. Box 2225
126 2nd Avenue North Boise, Idaho 83701
Twin Falls, Idaho 83301 Fax: (208) 336-5753

(208) 734-3345

June 19, 1991

Adjudication Bureau

Idaho Department of Water Resources
2735 Airport Way

Boise, ID 83705

Dear Friends:

Enclosed is an amended Notice of Claim that I would like to
have filed on behalf of Mr. & Mrs. Floyd West and Mr. & Mrs.
Glenn Baum. I have appended a supporting affidavit. Their
initial claim in the Adjudication did not properly characterize
the manner in which they acquired their water right, nor the
appropriate priority. They received their water right from a
conveyance of a portion of a right filed in the adjudication as
Claim A78-10343. I hope I have properly characterized that on
the enclosed Amended Notice of Claim. If there is anything more
that needs to be done, please let me know.

JTJ/tg

Enclosure

MICROFILMED
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LAW OFFICES
DEE. MAcCGREGOR AND FALES

MACGREGOR BUILDING
WILLIAM J. DEE

W. C. MACGREGOR. JR. POST OFFICE DRAWER 463
DAREN W, FALES

GRANGEVILLE, IDAHO 83530

AREA CODE 208

416 W. MAIN

TELEPHONES ®83-1740

2983-0250

June 21, 1991 s83-o0252

Jim Jones

Attorney at Law

960 Broadway, Suite 310
Boise, ID 83706

Dear Mr. Jones:

I have been hired by Mr. and Mrs. Dave Pitts to represent them
in a water rights dispute involving your clients, Glen Baum and
Floyd West.

The Pitts have two valid water rights to a spring located on
their land near Riggins, Idaho. They have a domestic use water
right (claim A78-10343), with a priority date of 1/1/62, which
consists of .02 cubic feet per second (cfs). In addition, they
have a water right for irrigation purposes on the same spring (A78-
01709), with a priority date of 5/4/78, which consists of .02 cfs
for irrigation of two (2) acres. Thus, their total water right to
the spring consists of .04 cfs. It is my understanding that your
clients, Mr. Baum and Mr. West, claim a water right to the same
spring located on the Pitts land. The Baum/West domestic use water
right (A78-07265) has a priority date of 7/30/85 for .02 cfs.

Thus, the Baum/West water right is junior to the Pitts. The
Baum/West water right entitles them to the use of water from the
Pitts spring only if there is a flow of more than .04 cfs. If
there is, then they are entitled to a use of .02 cfs. However, the
Pitts have had the spring measured by the State of Idaho Department
of Water Resources who claim that the spring does not produce .04
cfs and never will.

As you know, Mr. Baum and Mr. West also claim to have an
easement across the Pitt’s property. Such easement does give Mr.
Baum and Mr. West a right to use the water from the Pitt’s spring.
But, Mr. Baum and Mr. West only have a water right to any excess
above .04 cfs. Enclosed is a copy of said easement which details
their rights. However, the easement does not mention the water
rights each party is entitled to. Consequently, Mr. Baum and



Jim Jones
June 21, 1991
Page 2

Mr. West have an easement to the Pitts spring but are only entitled
to the use of water from the spring if there is a flow of more than
.04 cfs.

I have enclosed a copy of a letter from Steve Lester, Senior
Water Resource Agent for the State of Idaho, Department of Water
Resources and a letter from Cindy Hodges, Water Resource Agent for
the Department of Water Resources, which explains their opinions as
to the respective water rights of the parties involved. Hopefully
those letters can be used in advising your clients.

If you have any questions, please feel free to contact me.

Sincerely,
DEE, MacGREGO FALES
KIRK A. MacGREGOR

KAM:pjs
Enc.



LAW OFFICES

DEE, MACGREGOR AND FALES

MACGREGOR BUILDING
WILLIAM J. DEE

W. C. MAcGREGOR, JR.
DAREN W. FALES

416 W. MAIN
POST OFFICE DRAWER 463
GRANGEVILLE. IDAHO 83530
AREA CODE 208
TELEPHONES 983-1740

283-0250

July 24, 1991 o83-0252

Mr. Jim Jones
960 Broadway, Suite 310
Boise, ID 83706

Dear Mr. Jones:

I have discussed your June 24, 1991 letter with Mr. and Mrs.
Pitts and they wholeheartedly resist and disagree with your
assertions as to the Baum’s/West’s having a co-equal water right to
the spring located on the Pitts’ land. Our position is clearly
stated in my June 21, 1991 letter to you. I am sorry the position
taken by the Idaho Department of Water Resources was not enough to
convince you.

I discussed the Pitts’ water right with John Westruff of the
Idaho Department of Water Resources and he feels that the position
taken by Cindy Hodges and Steve Lester is correct. Their positions
were clearly stated in the letters I enclosed to you with my letter
of June 21, 1991.

John Westruff informed me that any filing of a water right
dispute in the Snake River Adjudication regarding water rights in
the New Meadows area will not be heard until August 8, 1995.
Therefore, 1 will be filing a quiet title action in Idaho County to
resolve the water rights of the respective parties in this action.

Please feel free to contact me if you have any questions
regarding this matter.

Sincerely,

DEE, MacGREGOR & FALES

KIRK A.MacGREGOR %

KAM: jak
cc: Mr. and Mrs. David Pitts



State of Idaho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS
April 25, 1991

GOVERNOR
Jim Jones, Attorney R KEITH HIGGINSON
P.0. Box 2225

DIRECTOR

Boise, ID 83701

David G. Pitts
H.C. 75 Box 3552
New Meadows, ID 83645

RE: Letter of April 2, 1991 from Mr. Jones' office to David G. Pitts
Gentlemen:

I am responding at the request of Mr. Pitts to a letter he received from Mr.
Jones concerning water rights from a spring located on Mr. Pitts' property. The
purposes of this letter are to verify the water rights which have been issued or
claimed on the spring, and to discuss the priority of those rights and the
implications of priority as interpreted from Idaho water law.

The water rights associated with this spring are as follows:

1. Adjudication claim A78-10343, priority 1/1/1962, .02 cubic feet per second
(cfs) for domestic use, based on beneficial use.

Originally filed by Werner Kolb, this claim was conveyed to current owner
David G. Pitts by means of a documented change of ownership.

2. Adjudication claim A78-07109, priority 5/4/1978, .02 cfs for irrigation of
two (2) acres, based on license 78-07109.

The license was issued to Werner Kolb. The adjudication claim was filed by
Mr. Kolb and was also conveyed via change of ownership to Mr. Pitts.

3. Adjudication claim A78-07265, priority 7/30/1985, .02 cfs for domestic use,
based on license 78-07265.

The license was issued to Lyle and Peggy Albrecht. The adjudication claim
was filed by Floyd and Florence West and Glenn and Netta Baum.

The two water rights currently held by Mr. Pitts are viewed as the senior water
rights on the spring. Priority for A78-07109 is confirmed by license; priority
for A78-10343 has been documented to 1962 and said documentation is on file with
the Department. While the priority has not been verified for this beneficial
use claim, there is little reason to believe it will not be accepted as claimed.
Priority for claim A78-07265 held by Mr. Jones' clients is also confirmed by
license. In 1Idaho, all rights must be satisfied in order based on priority
date. Senior rights must be satisfied at the demand and option of the senior
right holder before any Jjunior rights may be satisfied. Even in the event
priority is not accepted as claimed for A78-10343, claim A78-07109 for .02 cfs

held by Mr. Pitts will still be the senior right.
MICROFILMED
OCT 06 1992



Jones/Pitts, 4/25/91, Pg. 2

Because domestic and irrigation uses of water are intermittent, there are often
situations created such as this one where the total licensed and/or claimed
flows against a particular source exceed the maximum available flow. The
maximum available flow need not necessarily equal the additive flows from all
rights in order for there to be adequate water available. For example, if the
spring in question produces an average of 0.02 cfs, or 9 gallons per minute, the
annual production volume would be 14.5 acre-feet. The in-house volume
requirement for one household for one year is about 0.6 acre-feet, and the
irrigation requirement for 2 acres in the New Meadows area is 8.0 acre-feet per
irrigation season. This indicates that while there will be periods of time when
all rights cannot be satisfied on the basis of flow alone (for example, during
irrigation), there is adequate volume being produced to satisfy each right over
the term of a year. With proper storage facilities, the periods when rights to
each home can be satisfied is significantly lengthened.

Therefore, the 1licensed flow rate of .02 cfs for 78-07265 represents the right
to collect any excess flows which may be available above and beyond those
necessary to satisfy senior rights, but does not guarantee any portion of the
prescribed right at any time. In the event of shortage, all rights are still
considered subject to priority delivery.

A second point of controversy surrounding these water rights appears to be
easement to the spring. The Department has no jurisdiction over easement or

right-of-way. The issuance of any permit, license or claim to a water right
should in no way be construed as granting easement or right-of-way across the
land of another. Any separate agreement entered into between any parties

concerning easement to this spring is strictly a civil matter between the
parties.

Mr. Jones' office recently requested a copy of the claim filed by his clients.
The request, received by our State O0Office, was forwarded to this office.
Enclosed with this correspondance to Mr. Jones' office only is a copy of that
claim and a proof copy of the license upon which the claim is based, which
establishes the priority date. Additional information is available upon
request.

This letter is not intended to be a testimony against or for either party
involved in this conflict. I hope it will be of help in your respective reviews

of the situation.

Please feel free to contact me at 334-2190 if you have any questions.

Sincerely,

Cindy Hodges
Water Resource Agent

Enclosures (Jones)

MICROFILMED
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Mr. David Tuthill AP
Western Region Manager
2735 aplirport Way

; Department of
Boise, ID. 83705

Wa
re. Spring claim # A78-07109 & A78-10343 3 ApT 21

Dear Mr. Tuthill:

As per my phone conversation with cindy Hodges of vyour
office, I am submitting my regquest for vour help regarding
the Water Rights of my spring.

Mr. Glen Raum owns fthe parcel and vacation home next to my

place of residence. He has Junior water rights (claim #

A78-7265) to my Ssenior. ie., I am to receive .04 cfs

domestic and irrigation prior to Mr. Baums .02 cfs he has

petitioned. As per Mr. Lester of your office; The spring T Never
does not at this time produce .04 ¢fs nor is there any Sard Fhor
reason to believe it has in the past or will in the future.

Therefore, Mr. Baum has no right to our spring, or reason L,mm
for easement of our property to the spring. '

Today we received a letter from Mr. Baums Attorney {(copy
enclosed) Mr. Jim Jones, 9&0 Broadway, 5Suite 310. Boise,
ID. 83706 (208) 385-9200. 5Stating that Mr. Baum is
gntitled to water from our spring. Obviously Mr. Jones has
not been given all the paperwork needed inorder for him to
see the overall picture in this matter. ie., Our senior
Right Deeds.

Enclosed is a copy of the agreement Mr. Baum signed with the
previous owners (The Kolbhs) of our Homesspring. This
without a doubt verifies Mr. Baums knowledge of limited
water rights and that in the past he has (by the good
graces of past owners) been permitted to use water not
deeded to him.

Mr. Tuthill this letter is giving vou full permission to

respond to Mr. Baum through his attorney instructing him of
our Senior Water Rights and that due to the lack of water
being produced by the spring; the Baums have no rights to
any water and/or easement to said spring.

On Previous dates I have had phone conversations with Lynn
Krogh-ham'pe (referred by Cindy Hodges). Lynn stated that
according to provisions in sections 42-213 and 42-212 which
states Motion injunction of Snake River Basin Adjudication
that the Baums really have no rights to the spring at all.

Also, Mr. steven Lester is fully aware of this ongoing . Pes) T 4o
problem with the Baums as well as how much water the spring 7 fewo
is/is not producing. pot f—

how P8 &

J

/r f{dl!"’b
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Mr. Tuthill I am trying to keep this matter from going to
court, that is why I am requesting vour professional
assistance in this matter. Hopefully, vour letter will end
the present and future problems which may arise regarding
the use of my spring.

Thank you for your time.

espectfully submitted,

Davld 3. Pitts

H.C. 75, Box 3552

New Meadows, ID. B3654
(208) 628-3010

MICROFILMED
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Jim Jones

Attorn gy
960 Broadwa uite 310
Of Counsel - Boise, Idaho 83706
Benoit, Alexander, Sinclair 208) 385—9200 Mailing Address:
Doerr, Harwood & High P.O. Box 2225
126 2nd Avenue North Boise, Idaho 83701
Twin Falls, Idaho 83301 Fax: (208) 336-5753

(208) 734-3345

April 2, 1991

Mr. David G. Pitts
Elk Creek Road
New Meadows, ID 83654

Dear Mr. Pitts:

I have been retained by Mr. & Mrs. Glenn Baum and Mr. & Mrs.
Floyd West to try to work out a problem that they have
encountered in obtaining their rights to waters from a spring
that arises on your property, as well as access to the spring.

Enclosed are copies of deeds which establish the water right
and easement benefitting the property currently owned by my
clients. It is quite clear that the Baums and Wests have a
domestic water right in the spring and an easement to gain access
to the spring. Those rights were conveyed by a warranty deed
from the Durgans, who owned both parcels of property at the time.
These are rights that go with the property and they can be
enforced by the subsequent holders of title, including the Wests
and Baums.

These rights have been observed by all subsequent holders of
title to my clients’ parcel, as well as your parcel. In fact,
the Kolbs, whe you acquired your parcel from, placed an outlet in
the spring to serve my clients’ water right.

My clients intend to exercise their rights and, in the event
that you continue to interfere with their right to the spring or
their right to have access to the same, we shall pursue legal
action. I hope that this does not become necessary.

JTI/tg

Enclosures

MICROFILMED
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State of Idaho

DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR
pate_Japuoty 30 199] ' R KEITH HIGGINSON

DIRECTOR

[(Navid G. Pitts :
HCTS Box 3552

[[\)Qw ’m&O-C{QUUS, ID %3(057 :

Notice of Claim No.(s)[A78-07/69 ¥ A78 -10349%

Dear Claimant:

Enclosed is a copy(s) of the above referenced claim(s) which
reflect the change in ownership of the land and appurtenant
water rights covered by this claim(s).

The Department will contact you in the future concerning any
requirements that may be needed in order to process this
claim(s) for final court decree.

If you have any questions concerning the enclosed claim(s),
please feel free to contact this office.

Sincerely,

Mmolo, W

Linda A. Werner
Sr. Water Resource Agent
Adjudication Section

Enclosure(s)

MICROFILMED
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November 28, 1990

David G. Pitts
HC 75, Box 3552
New Meadows, ID 83654

SUBJECT: Notice of Claim to a Water Right
Change in Ownership

Dear Mr. Pitts:

I have searched through both water right files, A78-07109 and
A78-10343, and did not find a copy of the warranty deed.

I am returning your Change in Ownership form. Please have Mr.
Kolb sign the back of this form. That will be all that is
required to make the change.

Sincerely,

Linda A. Werner

Sr. Water Resource Agent

Adjudication Section

Enclosure

MICROFILMED
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October 22, 1990

tate o’ Idzsho

Departnent of Water Resources

Western Region
2735 Airport Way
HBoise, Idaho 83705

Dt‘ﬁ”l"n‘—"“ of o

o
hé;a-:;->-_ Z.
s ELnh O

Werner Xolb Water Richts
Domestic and Irrigation

No. A78 10343 & No. A78 G7109

Have been transferred to me by
VARRANTY DEED effective Nov. 1, 1990

Plecse advise if thef® is any fee
for this transfer, or any forms
for me to complete this transfer.

Tours truly,

Barms ﬂuﬁl

DAVES PITTS

% of ilerner Kolb
HC 75 Box 3552
New ilieadows, ZTdaho

83554

PS See your letter of August 12, 1988 Confirming the Water
Rights of Werner Kolb

DP/:70

MICROFILMED
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September 23, 1988

HAND DELIVERED a

Mr. and Mrs. Glenn Baum

HC 75
New Meadows, ID 83654

A

Dear Mr. and Mrs. Baum:

Re: Water Rights to Kolb Spring‘

As the recent (August 12, 1988) letter of Mr. Steve

Lester, Idaho Department of Water Resources, points out, we
are legally entitled to .04 cfs of water from the spring
located on our property. The spring is currently not producing
.04 cfs, and we are not sure how much water the spring will
produce in the future. However, we are willing to allow you
'to use water from the spring that we are not currently using,
We have therefore placed your water intake pipe into the
concrete reservoir wall somewhat above our current water
intake pipe. Under conditions as they exist now, with the
spring's current output and our current use, you should have
enough water to fill your water reservoir.

However, we wish to make clear that be allowing
you to use water from the spring as outlined above, we are not
waiving any of our legal water rights. In particular, we
reserve the right to use our full water rights allocation of
.04 cfs in the future. This means that in the future, there
may not be enough water to reach your water intake pipe,
especially if the output of the spring decreases. In addition,
your current use.of_ water from the spring should in no way be
construed to be adverse to our legal water rights.

\

SinEerely,
Ly er ol Lo T

Werner and Lieselotte Kolb

Receivffj:::zgééz;ﬁch" ,caft%yfl,.~
Glenn and Netfta Baum
Dated: 62225927‘;/257 /(;ﬁﬁézé?

.

: MICROFILMED

S ———— 1 011



September 14, 1988

MEMORANDUM

TO: File #’'s A78-07109, A78-07265, and A78-10343
FROM: Jan Shurte

SUBJECT: Late Fee Waiver and reasons for filing Claim

No. A78-10343

Werner Kolb originally filed Claim No. A78-07109, per my
advice, for both domestic and irrigation. The reasoning
behind this was due to a phone conversation with both Werner
Kolb and the original owner, Mr. Sperle. It appeared that
the domestic use had been in use since prior to the
irrigation and that when they filed the application for
permit on A78-07109, they mistakenly filed only for the
irrigation. Mr. Kolb upheld that and so did the neighbors in
the area. The problem with this spring is that the people
next door (Claim No. A78-07265) also have a right and
easement to the use of the spring. However, Mr. Kolb feels
they have last rights, but since their domestic use was not
filed on it appears on paper that the Kolb’s have no domestic
right. Since the Kolb’s domestic rights were to have begun
in 1962, steve Lester decided one claim for irrigation filed
under A78-07109 and one for domestic with a new #. I agreed.
We then amended A78-07109 to show what the license reflects.

MICROFILMED

nCT N A 1997



N 2
CECIL D. ANDRUS R. KEITH HIGGINSON
Director
Governor
Mr. Werner Kolb August 12, 1988

apre ol et

DEPARTMENT OF WATER RESOURCES

5y

State of Idaho (7607265

WESTERN REGION, 2735 Aipor Way, Boise, Idaho 83705 e (208) 334-2190

HC 75, Box 3552
New Meadows, ID. 83654

Re: Domestic Use of the Spring

Dear Verner:

Your letter of 8/3/88 to Jan Shurte was received and entered in your water
right file. Because I visited the site recently, Jan relayed the letter to me.
The dispute concerning the spring on your land involves two key issues.

One, the historical domestic use of the water at your home will be recorded
vith the enclosed adjudication claim (A78-10343) for .02 cfs. One purpose of
the adjudication is to clarify and record such historical beneficial uses of
public water. We will retain the supporting evidence that you submitted that
documents the use from 1962. Please review the claim, answer item 16, sign the

form and have it notarized, and return it with the $25 fee to me as soon as
possible.

Two, domestic rights may replace other rights despite priority dates. A junior
domestic right may condemn part or all of a senior right but only through
proper legal procedures that include just compensation for the taking of real
property as covered by the Idaho Constitution, Article XV, Section 5. However,
this is a moot point because your domestic use can be documented to 1962. The
Baum-West domestic use dates to 1985 and thus possesses no pover to take any
of the senior domestic right.

The Baum-West license, 78-07265, was recorded in the adjudication by claim
number A78-07265 on 5/26/88. The water right covers .02 cfs for year-round
domestic use. This right, with its 7/30/85 priority date, clearly remains the
junior right and must respect the seniority of the Kolb rights. The Department
advises the parties that the Kolb irrigation (3/1-12/1) and domestic
(1/1-12/31) rights, totaling .04 cfs, have priority and must be satisfied
first before the junior use occurs. Idaho water law is clear in this matter.

MICROFILMED
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I hope that an amiable solution can be reached. Perhaps the spring simply will
not provide adequate water for the involved rights, or perhaps a shared use of
the resource can be reached. Please contact this office if additional help may

be provided.

Sincerely,

Steve Lester
Sr. Water Resource Agent

SL: s

Encl.

cc: Glenn & Netta Baum
Floyd & Florence Vest

MICROFILMED
0CT 061392 -
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April 19, 1988

Werner Kolb
HC 75, Box 3552
New Meadows, ID 83654

Dear Mr. Kolb:

Enclosed is the Adjudication Claim for Water Right No. 78-7109.
I have completed this claim per our phone conversation showing your
domestic use and two acres of irrigation.

Please note the remarks section of this claim which states the
circumstances surrounding the change in your water right license. 1I
also changed the tributary from Elk Creek to Sinks.

If this claims meets with your approval, please have it signed
before a notary and returned to this office with the following fee:
$50 flat fee plus $1/acre = $52 total fee. Also enclosed is a
pamphlet the Department is circulating which explains the Snake River
Adjudication along with the most recent fee sheet for your review.
This may help you to understand why you are filing this claim and
what will be happening to it in the future. Feel free to call or
write me concerning any questions or problems you may have with this
claim.

Sincerely,

JAN SHURTE

Sr. Water Resource Agent
JS:j
Enclosure
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