
n: TH3 DISTRICT COUR':C OF THE FIFTH JIDICIAL DISTRICT OF THE STATE OF IDAHO, 
IN AND FOR THE COC~Y OF TWIN FALLS 

IN RE THE GENERAL ADJUDICATION CIVIL CASE ~1JMBER, 39576 
OF RIGHTS TO THE USE OF WATER FROM 
TEE SNl'.KE RIVER Bil.S TN Wil.TER SYSTEM 

:dent. NU:7,ber 63-27~7S 

Date Received: 6/18/1992 
Receipt No: W014921 

Received By: 

NOTICE OF CLAIM TO A WATER RIGHT 

ACQUIRED UNDER STATE LAW 


1. Kame of Claimant(s) 

JANICEK PROPERTIES LLC Phone, (208) 880-0328 
1284 S GOSLING WAY 
EAGLE E) USA 83616 

2. Date of priority, 06/20/:943 

3. Source, PURDAM GULCH CREEK ':Crib. to, MASON CREEK 

4. Poin:: of Diversion: 

Towns~ip Ra~ge Section 1/4 of 1/4 of 1/4 Lot CCUllt:y Type 

D3N DIW 15 SE SE NE ADA 

5. Descrip::ion of works; 

PUMP ~ND~TCH TO GRAV~TY IRRIGATION 

6. Water is used for the fOllowing purposes: 

Purpose From To C.P.S. (or) A.F.A 
~RR~GATION 3/15 15 1. 6 

7. Total Quantity Appropriated is, 
1.6 C.F.S. 

8. Total co:r:SU:7.pt':ve use: 

9. Non-irrigation uses: 

04/16/2004 1 

http:co:r:SU:7.pt


10. 	 Place of Lese; 

Township Range Section 1/4 of 1/4 Lot Use Acres 

03N OlW 15 SW NE IRRIGATION 40 

SE 	 NE IRRIGATION 40 

Section Acres 80 

Total Acres 80 

11. Place of use 	in counties: ADA 

12. 	 Do you own the prope.cty l::sted above as p::"ace of use? Yes 

13. Other Water Rights Used; 

14. 	 Remarks: 

Ownership changed by DB 4/16/2004 

15. Basis of Claim: Beneficial Use 

63-274.75 	 04/:6/2004 2 

http:63-274.75


RECEIVED 

STATE OF IDAHO APR 1 5 2C' 
DEPARTMENT OF WATER RESOURCES WATER RESOIJRCF.'

WESTERN REGIe'> 
NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP 

Please print or type. Atw:h _ with addilional inliInnsOOo. Instructions an: Included .. !heend ofIbis fOrm. 

Inoompletc IDrms will be returned. 


I. 	 Please list the water right number(s) and/or adjudication claim number(s) (ifany) for eacb water right to be changed. List just the 
adjudication claim number if there is no corresponding water right record on file with the depa.nment Ind.icate. by checking in 
the space provided, if the change in ownership is limited to a portion of a water right in which case division of the existing water 
rigbt or adjudication claim record will be requin:d. 

Water Adjudication Water Adjudication 
Right No(sl. Claim Nols). Split Right Noo). Claim Nols). Split 

2. 	 The fullowing REQUIRED information must be submitted wilb Ibis foon; 

A. 	 The appropriate FILING FEE. See instructions fur fee amounts. 

B. 	 A copy of the most recent DEED. TITLE POLICY, CONTRACf OF SALE or other legal document indicating your 
ownersbip ofthe properly and water righl(s) or claim(s) in question, WITH ATfACHED LEGAL DESCRIPTION. 

C. 	 Either ofthe follOWing (ifnecessary to clarifY division ofwater rights or other complex property descriptions): 
PLAT OF PROPERTY or SURVEY MAP clearly showing the Iocalion of the poinl(s) ofdiversion and place of use of your 
water rigbt(s) and/or adjudication claim(s) (these are usually auached to your deed or on file with the coonty). 

OR 
If your water right(s) and/or adjudication claim(s) are for ten or more acres of irrigation. you must submit a USDA Farm 
Service Agency AERIAL PHOTO with the irrigated acres outlined and point(s) of diversion clearly marked The 
AERIAL PHOTO should be submitted in place ofthe PLAT OF PROPERTY or SURVEY MAP. 

3. 	 Name aud Address ofFonner 
Owner/CIaimant(s) 

4. 	 New Owner/Claimant(s) 

New Mailing Address 

City, State and ZIP Code 

New Telephone Number 

5. 	 Date you acquired the property 

Geov~£ .~ Ua.v15 

3-44Q U::UJIS J-,/Ule , Me..nd,Qn I TD '63Io/f'J­

,JMjrek. ~e.yJle.s U-f!- /' 

(JOSJ ~O- 02;), 'iJ 

~ a, jqq~",-----



______ _ 

6. 	 If tbe change in ownership a1Jectll the entire water right for each water rigbt or adjudication daim number listed Iu ilem 
1, WEN SKlP THIS ITEM AND GO TO ~ 1. (flbe change in ownersbip divides Ibe WIler rigbl(s) IIIIIOIIg mulliple 
owners. you must describe, ill detail, your portion of each WIler rigllt after the cbange. FiD in Ibe appropriate spaces in Ibe 
box(es) below to descnbe your WIler right(s) after the ebaage (one water rigbt per box, you may copy this page as necessary). If 
your quantity of water is greater Ibeo a proportionate split, you must II1tIA:h documeoIa1ion to sbow justification for a larger 
amounL Ifyou arc DOt sure how to ideotilY your portion ofIbe original water rigllt or acijudicalion claim records, please contact 
the nearest IDWR office fur assistam:e. 

DESCRIPTION OF YOUR PORTION OF WATER RIGHT 
(lftherigiU(s) will not be split. skip Ihis_and proceed to item 1) 

WaterRightandlor AdjudialliooClaim Number ____________~____ 

WBiIJr Use Diversion Rate or Volume Description 
(cubic _ per seoond or __per amurn) (acres, number and type ofstadt, homes, eII:) 

Irrigation 

Stoelc 

Domestic 

Other 

Total 

DESCRIPTION OF YOUR PORTION OF WATER RIGHT 
(If!he ri8llt(s) will not be split, skip Ihis _and proceed to item 7) 

Water Rl8lltandlor AdjudicalionCIaim Nurnber ____________________ 

WaterU"" Diversion Rate or Volume Description 
(cubic _ per second or _feet peramurn) (acres, number and type ofstock, homes, eII:) 

Irrigation 


Stock 


Olher ________ 

Total 

L----------------------~~~r_--_T~------------.~ 

7. 	 .Signature ofNew Owner(s) orCIairnant(s)_--'-~~~~;:;}~~!!::!I<:~L-----'------­
(include title ifapplicable) 

For Snake River Basin Adjudication Claims: Please attach a Notice ofAppearance completed by yourattomey, ifyou wish 
IDWR to correspond with himIber furall matters related to your claims. 

For Omce Use Only 
Received by Ml:> Date 1./-1'5--otf Fee -e-­
Receipted by 	 Dale Receipt No. ____-::-_ 
Processed by-----AJ:-: DaIe----­ WR_____ DaIe ______ 



';OA COUNT'( RECORDER 
,I, DAVID HAVARRO 

G(l!~:, I[),",!'GRANT DEEfi: 

ZOOI SP 28 lUi 10: 55 

FOR VALUE RECEIVED, BRADLEY r JANICEK and LOUANN JANICEK, 
as Grantor, do hereby grant, bargain, sell and convey unto JANICEK PROPERTIES, 
LLC., an Idaho limited liability company, as Grantee, whose current address 1284 S, 
Gosling Way, Eagle, Idaho, 83616, the following described premises in Ada County, 
Idaho, to-wit: 

SE II2 NE 1/4, Section 15, 3N, 1 W of the Boise Meridian, 
Ada County, Idaho. 

TO HAVE AND TO HOLD The said premises, with their appurtenances, unto 
the said Grantee, and said Grantee's heirs and assigns, forever. This Grant is subject 
to all encumbrances made or suffered by the Grantor, reservations, restrictions, 
dedications, easements, rights of way and agreements, (if any) of record, and general 
taxes and assessments, (including irrigation and utility assessments, if any) for the 
current year, which are not yet due and payable, and that Grantor(s) will warrant and 
defend the same from al1lawful claims whatsoever. 

DATED This 2.6,_ day of September, 2001. 

P1w0tt~4 j}~J 

Bradley 1. JjriIcrU 
STATE OF IDAHO ) 

: 5S. 

County of Ada ) 

On this ~ day of September, 2001, before me, the undersigned, a Notary 
Public in and for said State, personally appeared Bradley J. Janicek, known to me to 
be the person whose name is subscribed to the within and foregoing instrument, and 
acknowledged to me that he executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal the day and year first above written. 

Notarv Pu lie for Idaho 
ReSiding at w.ridJ~ ,J12 .....~..... 
My comm. exp,: _b-,6-'.,17h~LOI/)-,,(o,--___ 



STATE OF IDAHO ) 
: ss. 

County of Ada ) 

On this. W day of September, 2001, before me, the undersigned, a Notary 
Public in and for said State, personally appeared louAnn Janicek, known to me to be 
the person whose name is subscribed to the within and foregoing instrument, and 
acknowledged to me that she executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affIxed my 
official seal the day and year fIrst above written. 

Notary Pti lie for Idaho 
~iillngat~~~~'~~I~IDL-______ 
My comm. exp.: ...QB,-"(~"".;;~lfXa"",,,-_____ 

GRANT DEED - Page 2 



COMMITMENT FOR TITLE INSURANCE 

PIONEER TITtE COMPANY OF ADA COUNTY (208)373-3700 

OLD REPU8UC NATIONAL 11TtE INSURANCE COMPANY 


SCHEOULEA 

F~e Number: P14925Q 	 1. Effective Date: JUNE 7. 1996 as of 7:30 A.M. 

PIONEER TITLE COMPANY WEST ONE BANK 
8151 W. RIFLEMAN flJ7 E. ClEVElAND BLVD; CAlDWEll 
AnN: KATHY COONTZ (373-3619) ATTN: JOHN DEROtN (455-3624/(F)454-1587) 

PIONEEflI031 COMPANY 
8151 W. RIFLEMAN 
ATTN: ROB ONNEN 

TITLE INQUIRIES SHOULD BE DIRECTED TO:. 
JOHNPOOlE 
SA. TITlE OFFICER (PHONE 373-0060) 
8151 W. RIFLEMAN 
BOISE, 10 83704 

2. 	 PolICy or Policies to be issued: 

A. 	 [X) ALTA Owner's Policy. (4-6-90) [Xl Standard Coverage (] EXtended coverage Amount$29S.000.oo 
Premium $1140.00 

Proposed Insured: BRADLEY J. JANICEK AND LOU ANN JANICEK 

B. 	 [XI ALTA Loan Policy. (4-6-90) [J Standard Coverage [Xl EXtended coverage Amount $163.000.00 
Premium $263.20 

END 8.1 $10.00 
END 100/116 $25.00 

Proposed Insured: WEST ONE BANK, IDAHO 

3. 	 The estate or intereSt In the land described or referred to in this Commitment and 

covered herein is: 


FEE SIMPLE 

4. 	 Tille to the fee simple estate or Interest in said land is at the effective date hereof vested 

In: 


RICHARD DAVIS. AS HIS SEPARATE ESTATE 

5. 	 The land raferred to in this COmmitment is described as follows: 

THE SOUTH HALF OF THE NORTHEAST OUARTER OF SECTION 15. TOWNSHIP 3 NORTH, 

RANGE 1WEST. BOI S5 MERIDIAN. ADA COUNTY. IDAHO. 


http:163.000.00
http:Amount$29S.000.oo


COMMITMENT FOR TITLE INSURANCE 

SCHEDUlE B - SECTION I 

Fie Number: Pl49250 

REOIJIREMENTS 

The folloWing are the requirements to be complied with: 

Item (a) Payment to or fOl' the accolJl\t of the grantors or mortgagors of the full consideration 
for the estate or interest to be insured. 


Item (b) Proper instrument(s} creating the estate 01' interest to be insured must be executed and 

duly filed for record. to wit: 




COMMITMENT FOR TITLE INSURANCE 

SCHEDUlE B - SECTION 2 

Fie Number: P149250 

Schedule B of the policy or policies to be issued will contain exceptions to the Iollowing 
matters unless the same are disposed of to the satisfaction of the Company. 

A. 	 Defects, liens, encumbrances. adverse claims or other matters, if any. created. first 
appearing in the public records. or attaching subsequent to the effective date hereof but 
prior 10 the date the proposed insured acquires of record lor value the estate Of interest 
or mortgage thereon covered by this Commitment 

B. 	 General ExceptiocIS: 

(1) 	 Rights Of claims of parties in possession not shoWn by the public records. 

(2) 	 Encroachments. overlaps. boundary line disputes, and any other matters which 

would be disclosed by an acourate surveyor inspection of the premises 

including. but not limited to, insufficient or impaired access or matters 

contradictory to any survey plat shoWn by the public records. 


(3) 	 Easements, or claims of easements, not shown by the publio recools. 

(4) 	 Any lien. Of right to a lien, for services. labor. or material heretofore or 

hereafter furnished, Imposed by law and not shoWn by the public records. 


(5) 	 (a) Unpatented mining claims; (b) reservations or exceptions in patents Of in 

Acts authorizing the issuance thereof; (cl water rights, claims or lIde to 

water. whether or not the matters excepted under (a). (b) or (cl are shown by 

the public records. 


(6) 	 Taxes or special assessments which are not shown as existing liens by the 

records of any taxing authority that levies taxes or assessments on real 

property or by tile public records. Proceedings by a public agency which may 

result in taxes or assessments, or notices of such proceedings, whether or not 

shown by tile records of such agency or by the public records. 


·PARAGRAPHS 1.2.3,4.5 AND 6 WILL NOT APPEAR AS PRINTED EXCEPTIONS ON EXTENDED COVERAGE 
POUCIES. EXCEPT AS TO SUCH PARTS THEREOF. WHICH MAY BE TYPED AS A SPECIAL EXCEPTION 
IN SCHEDULE B-SECTION 2. 

C. 	 Special Exceptions: 

1. 	 GENERAL TAXES FOR THE YEAR 1996. WHICH ARE UENS, ARE NOT YET DUE AND PAYABLE. 

2. 	 ANY. RIGHT OR INTEREST IN ANY MINERAL, MINERAL RIGHTS, OR RElATED MAlTERS. 

INCLUDING BUT NOT UMITED TO OIL, GAS. COAl.., AND OTHER HYDROCARBONS. 


CONTINUED 

.n ,......." •• 




Pt49250 

3. 	 AN EASEMENT CONTAINING CERTAIN TERMS, CONDITIONS AND PROVISIONS AFFECTING A 
PORTION OF SAID PREMISES AND FOR THE PURPOSES STATED HEREIN. 
FOR: POWER UNE EASEMENT 
IN FAVOR OF: IDAHO POWER COMPANY 
RECORDED: DECEMBER 23, 1974 
INSTRUMENT NO.: 909785 
AFFECTS: BEGINNlNG AT THE EAST QUARTER CORNER OF SECTION 15, TOWNSHIP 3 NORTH, 
RANGE t WEST, BOISE MERIDIAN; THENCE 
WEST ALONG NORTH SIDE OF HALF SECTION UNE ADISTANCE 500 FEET: THENCE 
NORTH 30 FEET; THENCE 
EAST TO COUNTY ROAD PROPERTY UNE 

4. 	 RIGHTS OR CLAIMS TO RIGHTS OF WAY FOR DITCHES, CANALS, LATERALS OR SLOUGHS AS 
THE SAME MAY EXIST ON, OVER OR ACROSS SAID PREMISES. 

S. 	 RIGHTS OF THE PUBUC TO PORTIONS OF SAID PREMISES. IF ANY. WHICH MAY WE WITHIN 

THE RIGHT OF WAY FOR TEN MILE RD. 

AS DISCLOSED BY VARIOUS INSTRUMENTS OF RECORD. 


6. 	 UNRECORDED LEASEHOLDS. IF ANY, RIGHTS OF PARTIES IN POSSESSION OTHER THAN THE 

VESTEES HEREIN, RIGHTS OF SECURED PARTIES UNDER ANANCING STATEMENTS AS TO 

PERSONAL PROPERTY LOCATED ON THE PREMISES HEREIN AND THE RIGHTS OF TENANTS TO 

REMOVE TRADE FIXTURES. 


7. 	 JU ENT FOR THE AMOUNT HEREIN STATED AND OTHE~OUNTS DUE. 

CRED . ACTION COLLECTION SERVICE INC AN CORPORATION 

DEBTOR: RI 0 C. DAVIS 

AMOUNT: $394.76 	 \--,.i / r:t 
CASE NO.: CV0C9504OOi)M.... I ... 
RECORDED: OCTOBER 6 '''''''"...... 
INSTRUMENT NO.: 3430 
ATTORNEY F EDITOR: PETER D. S·/1EAElER 
THE U SAID JUDGMENT DEPENDS UPO E IDENTITY OF THE JUDGMENT OEBTOR 
W . 	 CHARD DAVIS 

8. 	 IF THE PERSON MENTIONED IN SCHEDULE A, PARAGRAPH 4, IS PRESENTLY MARRIED, THE 
SPOUSE MUST EXECUTE ANY CONVEYANCE OR ENCUMBRANCE OF THE SUBJECT PROPERTY 
PURSUANT TO REQUIREMENTS OF CHAPTER 10, TInE 55, IDAHO CODE. RELATING TO 
HOMESTEADS 
OR WE MUST BE FURNISHED SATISFACTORY PROOF THAT: 
A. 	 THE SUBJECT PROPERTY IS NOT VESTEE'S OR THEIR SPOUSE'S PRINCIPAL RESIDENCE 

OR 
B. 	 PROOF THAT THE VESTED OWNER IS NOT MARRIED 

9. 	 POSSIBLE MATTERS RELATING TO GENERAL EXCEPTIONS PARAGRAPHS 1 THRU 6, HEREIN IN 
CONNECTION WITH ANY EXTENDED COVERAGE POUCY SHOWN IN SCHEDULE A TO BE ISSUED. 
ADVERSE MATTERS IF ANY, WILL BE SHOWN IN ASUPPLEMENTAL REPORTTO THIS 
COMMITMENT, OR ON AN UPDATED COMMITMENT, AND WILL BE SHOWN AS SPECIAL 
EXCEPTIONS IN AI{'( POUCY TO BE ISSUED UNLESS CLEARED TO THE SATISFACTION OF THE 
COMPANY. 

END OF EXCEPTIONS 

CONTINUED 



PI49250 

NOTE: IT APPEARS THAT THE LEGAL DESCRIPTION OF THE PROPERTY DESCRIBES MORE 
THAN 20 ACRES. IF A DEED OF TRUST IS ANTICIPATED TO BE UseD TO SECURE THE 
FORTHCOMING DEBT, WE RECOMMEND THAT YOU CONSULT WITH YOUR ATTORNEY AND IN 
PARTICULAR, WITH REFERENCE TO SECTION 45·1502 OFTHE IDAHO CODE WHICH PROVIDES IN 
PART THAT A DEED OF TRUST MAY BE USED TO SECURE A DEBT IN REAL PROPERTY "NOT 
EXCEEDING lWENTY (20) ACRES: 

NOTE: FOR REFERENCE PURPOSES ONLY. 

THE ADDRESS OF THE PROPERTY IS: 

625 TEN MILE RD. 

MERIDIAN. 10 83$42 


NOTE: GENERAL TAXES FOR THE YEAR 1995. WHICH WERE UENS.IN THE ORIGINAL SUM OF 

$1693.92, ARE PAID. PARCEL NO. 242S1215131760 

NOTE: THE ABOVE AMOUNT OF TAXES DOES NOT REFLECT A HOME OWNERS EXEMPTION. 

AN'( NEW BUYER MUST APPLY TO THE COUNTY ASSESSOR'S OFACE FOR SAID EXEMPTION. 


NOTE: THERE IS NO NOTICE OF RECORD AND THEREFORE NO SEARCH HAS BEEN MADE FOR 

ANY UNPAID ASSESSMENTS. CHARGES OR FEES FOR SEWER. WATER. GARBAGE. IRRIGATION 

AND OTHER POSSIBLE UTlUTY SERVICES. 


NOTE: IF THE PROPOSED INSURED UNDER THE POUCY TO ISSUE HAS ANY QUESTIONS 

CONCERNING THE COVERAGE OR EXCLUSIONS FROM COVERAGE. THE COMPANY WILL BE 

PlEASED TO PROVIDE AN EXPlANATION. 


NOTE: PURSUANT TO THE STATE OF IDAHO INSURANCE REGULATIONS. ACANCELLATION FEE 

IS TO BE CHARGED ON ALL CANCELLED ORDERS. UNLESS OTHERWISE ADVISED. ORDERS 

WILL BE CONSIDERED CANCELLED SIX MONtHS AFTER THE EFFECTIVE DATE ON THE 

COMMITMENT. THE AMOUNT OF THE FEE ASSESSED SHALL BE IN ACCORDANCE WITH OUR 

RATE FlUNG WITH THE IDAHO DEPARTMENT OF INSURANCE. 




~. 
AGREEMENT FOR PURCHASEISALE OF REAL PROPERlY 1'6 

THIS AGREEMENT is made and entered into this 25th day of March. 1996, and is 
by and between Richard G. Davis and E. Joanne Davis. husband and wife. hereinafter 
referred 10 as ·Seller". and Brad J. Janicek and LouAnn Janicek. husband and wife, 
hereinafter referred to as "Suyer". 

WITNESSETH: 

In consideration of the earnest money paid by buyer to Seller. and the mutual 
benefits to be received by each party. the parties agree as follows: 

1, Description of property: Seller agrees to sen all of his right. title. and 
interest in and to that certain parcel of real property described below to Buyer. and 
Buyer agrees to purchase said real property from Seller. That property is legally known 
as: 

SE 1/2 NE 1/4. Section 15. 3N. 1Wof the Boise Meridian. Ada 
County. Idaho: 

Which shall include all outbuildings. residences. ditches and ditch rights. 

water rights. subsurface rights, all appurtenances and attachments, which are all jointly 

hereinafter referred to as "the premises·, 


2. Purchase price: Buyer agrees to pay to Seller the total sum of Two 

hundred ninety-five thousand two-hundred fifty dollars ($295.250,00) , to be paid as 

follOWS; 


(a) The cash down payment of two hundred seventy thousand dollars 

($270.000) (which includes the three thousand dollars ($3,000.00) earnest money paid 

by Buyer to Seller at the execution of this Agreement): and 


(b) The sum of Twenty five thousand two hundred fifty dollars 
($25,250.00) payable by a mortgage note to Seller secured by a second mortgage on 
the premises, Said note shall bear interest at the rate of 7% per annum, and shall be 
amortized over a period of five years, and shall be payable in equal annual installments 
of principal and accrued interest. The maker shall have the unrestricted right of 
prepayment. 

3. Buyers contingencies. Buyer's agreement to purchase the premises from 
SeUer is contingent upon the following events: 

(a) That Buyer shall obtain acceptable finanCing to complete the 

purchase, 


http:25,250.00
http:3,000.00


(b) Seller shall be able to deliver good and merchantable title to the 
premises and that title is free and clear of all liens and encumbrances other than 1996 
accruing property taxes. 

4. Closing: The parties shall make good faith efforts to close this sale on or 
before July 1. 1996. The closing agent shall be Pioneer Tille company. and the parties 
agree to divide the dosing costs as follows: 

(a) Seller alone shall pay the cost of a policy of title insurance, insuring 
good title to Buyer, for the total amount of the purchase price. 

(b) Buyer alone shall pay all points, fees, or costs required by lender as 
Buyer's cost incurred in Buyer's obtaining financing, except the cost of 8rtJ environmental 
$UfV6y required, whidl shall be split. 

(c) All other costs, including, but not limited to, recording fees and fees 

of the closing agent, shall be borne equally between Seller and Buyer. 


5. Taxes, assessments, and insurance: The closing agent shall pro-rate the 
real property taxes and pertinent assessments for water for 1996. according to 1995 
assessments, to and through the date of closing. All real property taxes and 
assessments owing, including any penalties and interest. through the year ending 1995 
shall be paid by Seller, and may be deducted by the closing agent from Seller's net 
proceeds. It is understood that Buyer wiD obtain their own policy of hazard insurance 
and assume all risk of loss from the date of closing forward. Closing agent shall make 
all other adjustments commonly made by closing agents. 

6. ConditiOn and possession: The sale of this property is "as is" and is 
without warranty except as to title and environment quality. Seller warrants that there are 
no charges or costs against the property arising from public services such as sewer. 
water, electrical, or otherwise, or if such charges exist that Seller will pay them through 
the closing agent through the date of Buyer's possession. 

Seller agrees that Buyer shall have possession of the premises at the date 
of closing. 

7, Earnest money: As consideration for this Agreement, Buyer hereby 
delivers to Seller the sum of three thousand dollars ($3.000,OO) earnest money. In the 
event that Buyer fails to close and consummate the sale according to the terms of this 
Agreement, then fifteen hundred ($1500.00) of the total earnest money shall be retained 
by Seller. not as a forfeiture but to defray the costs and expenses Seller has incurred 
and the balance returned to the Buyer. In the event of a failed contingency or a failure 
by Seller to otherwise perform, then Seller shall return all earnest money to Buyer upon 
demand. 



S. Title and title insurance: AJ. closing Seller shall execute and deliver to 
Buyer a warranty deed conveying good and merchantable title to Buyer. which shall be 
subject only to a first mortgage in favor of Buyer's lender. and 1996 taxes and Seller's 
second mortgage. Seller shall purchase for Buyer an owners' policy of title insurance, 
which policy shall insure good and merchantable title as required by this Agreement. 

9. Default or breach: In the event either party to this Agreement shall breach 
any covenant or warranty or shall be in default of a obligation to the Other. that party 
shall pay. in addition to damages or other loss occasioned by said breach or default. 
reasonable attorney fees to the non-defaulting party. 

10. Entire agreement: This document shall contain the entire agreement of 
the parties. All conversations. oral representations. or statements shall have no further 
force and effect. Any modification or change to this Agreement shall be valid only if it is 
memorialized in writing and signed by both parties hereto. This Agreement shall not be 
recorded, and shall sUIVive the C/osing documents only as to those matters not 
addressed in any closing document. 

Seller further understands that the attorney who has drawn this Agreement 
has acted as the attorney for Buyer alone. and in the event Seller has any questions 
concerning the meaning of any of the terms of this Agreement. he is advised to retain 
independent counsel. The execution of this Agreement by Seller indicates his 
understanding and acceptance of all terms and conditions. 



IN WlTNESS WHEREOF the parties hereto have executed this Agreement this day 
and year first above written. 

Seller: Buyer: 



STATE OF OREGON 

County of Jackson 

) 
) 
) 

ss. 

~Qril .,
On this 3rd day of"Marctr. 1996. before me. the undersi900d, a Notary Public 

in and for said State. personally appeared Richard G. Davis. kncMtn 10 me to be the 
person who executed the within and foregoing instrument and acknowledged to me that 
he executed the same. 

IN WITNESS WHEREOF. I have hereunto set my hand and affixed my official seal 
the day and year first above written. 

Notal}' Public for Oregon 
Residing at: 4000 S Pae! fie Hwy Medfor:d 97501 
My Comm. Exp.: SePt. 14. 1998 

STATE OF OREGON ) 
) ss. 

County of Jackson ) 

On this 3rd 
April

day of MaFch; 1996. before me. the undersigned. a Notary Public: 
in and for said Sate, personally appeared E. Joanne Davis. known to me to be the 
person who executed the within and foregoing instrument and acknowledged to me that 
she executed the same. 

IN WITNESS WHEREOF. I have hereunto set my hand and affixed my official seal 
the day and year first above written. 

Notary Public for Oregon 
Residing at: 4000l S Pacific Hwy Medford OR 
My Comm. Exp.:September 14, 1998 



STATE OF IDAHO ) 
) $S. 

County of Ada ) 

On this Si?-\e4..\,.... day of March, 1996, before me, the undersigned, a Notary 
Public in and for said State, personally appeared Brad J. Janicek, known to me to be the 
person who executed the within and foregoing inslJUment and acknowledged to me that 
he executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal 
the day and year first above written. 

,···~UGIl~, ... '.;I·· .. v~o'.,.•... __ ,(C\ 
t: '" .. ,.It. Y '\. 
% '?: 0'.: ~: ~ ~.' (;-: - .... 
-;.\ll\ -n.' My Comm. Exp.: 5S - \---.,- d 00 S)'::,Y' _.. p') 
~.. " .. 

'41: " 
'.--.c 

STAT~OF IDAHO ) 
) $S. 

County of Ada ) 

On thiS :+ y/ ~ay of March, 1996, before me, the undersigned a Nota...y 

Public in and for said Sate, personally appeared LouAnn Janicek, known to me to be the 

person who executed the within and foregoing inslJUment and acknowledged to me that 

she executed the same. 


IN WITNESS WHEREOF. I have hereunto set my hand and affixed my official seal 
the day and year fl!'st above written. 

¥- ~," " . ,),¥c-", ~Y 
Notary Public for Idaho ~ 
Residing at: VIA Q v; 53) s:-- " • 
My Comm. Exp.: $. - I'J - ":). Os:> 0. 

Notary Public for Idaho . 
Residing at: m «;> v' ~: 0::...., 



IN THE DISTRICT 	COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, 
IN AND FOR THE COUNTY OF TWIN FALLS 

IN RE THE 	 GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576 
OF RIGHTS 	 TO THE USE OF WATER FROM 
THE SNAKE RIVER BASIN WATER SYSTEM. 

Ident. Number: A63-27475 
Date Received: 6/18/1992 
Receipt No: W014921 
Received By: ~ 2ld1 

NOTICE OF CLAIM TO A WATER RIGHT 

ACQUIRED UNDER STATE LAW 


1. Name: GEORGE B DAVIS 
Address: 	 3440 DAVIS LANE 


MERIDIAN ID 83642 


2. Date of priority: JUN 20, 1943 

3. Source: PURDAM GULCH 	 Trib. to: MASON CREEK 

4. Point of Diversion: 

Township 	 Range section 1/4 of 1/4 of 1/4 Lot County 
03N 01W 15 SE SE NE ADA 

5. 	Description of diverting works: 

PUMP INDITCH TO GRAVITY IRRIGATION 


6. Water is used for the following purposes: 

Purpose From To C.F.S (or) A.F.A. 
IRRIGATION 03/15 11/15 1. 600 

7. Total Quantity Appropriated is: 
1.600 C.F.S. (and/or) 	 A.F.A. 

8. Total consumptive use is 	 Acre Feet Per Annum. 

9. Non-irrigation uses: 

10. Place 	of Use: 

Township 	 Range section 1/4 of 1/4 Lot Use Acres 
03N 01W 15 SW NE IRR 40.0 

SE NE 
WffCROFlClvtEO 

AUG 0 2 !:1!:J't 

A63-27475 	 Page 1 Date: 11/04/92 



10. Place of Use: continued 

Township 	 Range section 1/4 of 1/4 Lot Use Acres 


section Acres 80.0 


Total 	Acres 80.0 

11. Place of use in counties: ADA 

12. Do you own the property listed above as place of use? YES 

13. 	Other Water Rights Used: 
NAMPA-MERIDIAN IRRIGATION DISTRICT 

14. Remarks: 

15. Basis of Claim: BENEFICIAL USE 

16. Signature(s) 

(a.) By signing below, I/We acknowledge that I/We have received, read and 
understand the form entitled "How you will receive notice in the Snake River 
Basin Adjudication." (b.) I/We do do not wish to receive and pay 
a small annual fee for monthly copies of the docket sheet. 

Number of attachments: 

For rndividuals: 

I/We do solemnly swear or affirm that the statements contained in the 
foregoing document are true and correct. 

Signature of Claimant(s): 	 Date: 

Date: 

MICROFILMED 
AUG 0 2 1:!!:l1t 

A63-27475 	 Page 2 Date: 11/04/92 



state of Idaho ) 
) ss. 

county of _______________ ) 

Subscribed and sworn (or affirmed) before me this day 

of 19 
Notary Public 

Seal 
Residing at 

My Commission Expires 

MICROFILMED 
AUG 0 2l:1!l4 

A63-27475 Page 3 Date: 11/04/92 



~orm No. 02-1409 (2) a 1(88 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNlY OF lWlN FALLS 

CIVIL CASE NUMBER: 39576 
IN RE THE GENERAL ADJUDICATION Ident. Number A& 5· Oi 14'1"'5 

OF RIGHTS TO THE USE OF WATER FROM Date Received ( , - I '$ - 9a 
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number 

NOTICE OF CLAIM 

TOA 


WATER RIGHT 
ACQUIRED UNDER STATE LAW 

Please type or print clearly 

1. 	Name 01 Claimant (s) ~G"/!}/L"" '5. :t?A.V I,S Phone <L.bCjS) 

Mailing Address 9t.f'l0 Oa It ; ,f /, 4 n e. 11U ,. j/<I n Zip J:St 7'.2. 
2. 	Date 01 Priority (Only one (1) per claim) -_'-----2""......O.l---~/'-'lL.L2<""J'---_____ 

3. 	 Source of water supply (a) f'LlR,l>A-/V1 6LU..L.Jf 
which is tributary to (b) M/>60N a 6'e:K­

4. 	 a, Location 01 existing point 01 diversion is: Township 3N Range I W Section l~ 

SE 	 1/401 SIS 1/401 '"E. 1/4, Govt. Lot, __ B.M" County of -4A""-,,,bQ~*-______. 


Additional points of diversion if any: _______________________. 


b. 	 II instream flow, beginning point 01 claimed instream flow is: 

Township __~_ Range ____ Section ____ __ 1/401 __ 1/401 __1/4, 


Govt. Lot __ B.M., County 01 ____________________ 


ending point is: Township ____ Range ____ Section ____ __ 1/401 __1/401 


__ 1/4, Govt. Lot __ B.M., Countyol _______________ 


5. 	Description of existing div.ersion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc), 
including the dates 01 any changes or enlargements in use, the dimensions 01 the div~n works as 
constructed and as enlarged and the depth 01 each well. ah.mr Ih d..d:r.kk ~±tj(~'~ 

MICROF!LMED 

AUG 0 2 1994 




----

--------------------------------

6. 	 Water is claimed lor the loIlowing purposes: 
(both dates are inclusive) (cis) (acre leet) 

For purposeslrom 0?t1~ to ({Ire amount I, {p or 

For 	 purposes Irom ____ to ____ amount ____ or 

For __________ purposes lrom _ ___ to ____ amount ____ or 

For 	____________ purposes Irom ____ to _ ___,amount or 

7. 	 Total quantity claimed (a) _---'--'I,--'(p'----____ (cis) and/or (b) ___________ (acre leet) 

8. 	 Total consumptive use claimed is __________ acre leet per annum. 

9. 	 Non-irrigation uses; describe lully (eg. Domestic: Give number 01 households served; Stockwater: Type and number 01 
livestock Etc.) 

10. 	Description 01 place of use: 
a. 	 II water is lor irrigation, indicate acreage in each subdivision iii the tabulation below. 
b. 	 II water is used lor other purposes, place a symbol 01 use (example: D lor Domestic) 


in the corresponding place 01 use below. See instructions lor standard symbols. 


TWP RNG SEC NEI/4 NW 1/4 SW 1/4 

NE1/4 NW1/4 SW1/4 SE1/4 NE1/4 NW1!4 SW1/4 SE1/4 NE1/4 NW1/4 ~Wl/4 SE1!4 

~ IlirI It;; 4t:> 40 

Total number 01 acres irrigated 

SE 1/4. Totals 

NE1/4 NW1/4 SW1!4 SE1/4 

So 

11. 	 In which county (ies) are lands listed above as place 01 use located? ---'-Af:;ft-'-""-'--'--____________. 

12. 	Do you own the property listed above as place 01 use? Yes X No 
II your answer is No, describe in Remarks below the authority you hav~ to claim this water right. 

13. 	Describe any other water rights used at the same place and lor the same purposes as described above. 
N~-~ I, D . or None ( 

14. 	Remarks: 

M!CROFILiV1ED 

AUG 	 iJ 2 1994 

Last Name ___________ Ident No. 	 Copies: "White -State, Yellow-Clail7lCt11l 



15. Basis of Oalm (check one) Beneficial use~ Posted Notice ___ License Permit ~__~ 
Decree __ 


If applicable provide IDWR Water Right Number ~________ 

Court Case Number ~~___~~__ 
Decree Date 
Plaintlffvs Defendant ______________________________ 

16. 	 Signature (s) 
(a.) By signing below, I/We acknowledge that I/We have received, read, and understand the form e,~ 
"How you will receive notice in the Snake River Basin Adjudication." (b.) I/We do do not 
wish to receive and pay a small annual fee for monthly copies of the docket sheet. 
Number of attachments 

For Individuals: I do solemnly swear or affirm that the statements contained in the foregoing document are true 
and correct. 

DateSignature of Claimant (s) _"'~hL-i'f=l~""t"---'!t/?;;...·...:.~-===-'-------
Date _________ 

For Organizations: I do solemnly swear or affirm that I am _~~~____--:=-~______~_~__ 
rille 

that I have signed the foregoing of _________~~~-----------
Organi2ation 

document in the space below as ------c;cc;,--~----- of ~___:__--------­
Organization 

and that the statements contained in the foregoing document are true and correct. 

Signature of Authorized Agent _____________________ 

____________________ Date ______Title and Organization 

State of Idah%r _~____ ) 
) SS. 

County of -~a,-",-·,"""4""",-,~",,,,,,__ ) 

Subscribed and sworn (or affirmed) before me this ___-'.I--'C'/_-Ht_+ 

SEAL 	 Notary Public -/>]~~:::::..O:::';;~~;;;;J.""'~0'~)-~-~ 

Residing at --hC=;#-~~~~"""'~~~"'""~---

My Commission Expires 

Please Print Name 

17. Notice of Appaarance: 

Notice is hereby given that I, wil1 be acting as attorney at law on behalf 

of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above 

should be mailed to me at the address listed below. 


Signature _____________________ 

Address _____________________ 

Date 

MICROFILMED 
AUG 02 1994 

Last Name __________ Ident. Number _____ Copies WhiteSuuc, Yellow-Oaimant 





__ 

ADJUDICATION CLAIM REVIEW CHECKLIST 


CLAIM IDENT. NO. 


AMOIlNT $ '10. OD­
YES 

1. 	 Is the name and address complete with zip code? ':::.­

2. 	 Is a priority date entered? 

Is the priority date acceptable in view of mandatory filing dates? • ~ 
See Adjudication Memos #1 and #4 to determine if a Permit 1S required~ 

-......3. 	 (a) Is a source entered? 

(b) 	 Is a tributary to entered? (if required) N/A 

4. 	 Is the legal description of the p.d. sufficient? 

5. 	 Is there a description of the diverting works? . 

6. 	 Are the water uses appropriate for the form? The short form is limited 
to domestic and stockwater uses with direct diversion. All claims that 
include storage or instrea~ stockwater must use long form ~ 

Is the period of use included? 	 ~ 

Is a quantity claimed for each use? 

7. 	 Is a total quantity claimed entered? 

8. 	 If required is a consumptive use entered? N/A 

Is the consumptive use correct? • N/A 

9. 	 Are the non-irrigation uses listed properly? If this claim is on the 
short forml and more than one domestic use is listed, single owner­
ship must be stated. If not under single ownership, see ~ 
Adjudication Memo # 4 N/A "_ 

10. 	 Is (are) the place(s) of use and pu~pose(s) indicated? 

11. 	 Is (are) the county(ies) entered? 

12. 	 Is the ownership of p~u", checked? 

13~ 	 Are other water rights listed or "none" indicated? 
(See Item No.ls 16 & 17 for checking other water rights) 

14. 	 If required, are remarks correct? (If the claimant does not own 
the place of use, authority for filing the claim must be 
explained in the remarks.) N/A~ 

15. 	 ls the basis of the clai~ indicated? .~ 

16~ 	 If the basis of claim is shown as license I permit, or decree is 
the existing water rt. no. listed? • . • . . . . N/~ 
(Compare claim with the existing water r~. and either attach 
a proof report or s~ate in comments that the existing right 
was compared to the claim) 

17. 	 If the basis of claim is shown as be~eficial use, or not marked, 
are there eXi~t~ater rights shown in our records using the 
legal desc" 0 name n the clair:l? • .. '" '" . • . ~ NjA ~ (If 	yes, descr,l: "'" e right in flComrnents" and attach a proof 

Require· 
NO Info? 

• 

* 
• 

• 

* 

* 

* 

• 
• 

* 

report) NOTE: If the claim is for dam/stock this check is not 
as necessary unless it is located within an area where dom/stock MICROFILMED 
rights were decreed. 

18. 	 If the claimant requested a monthly docket sheet, is payment eQElose~y6 0 2 
(If yes, describe payment: status in "Comments" below.) . __ _ __N/A ......... 


19. 	 Is the claim signed by the claimant, and is the signature ap.pro.pr~.·ate.?~ 
Organizations must complete the organization bloc~. .' • 

20~ Has the ~laim been signed, sealed, and dated by a notary? 

21. Was this claim filed on time, or was an extension granted? 

• 
• 



YES NO 
23. Should this claim be data entered? "'-..... 

claim reviewed bY: __~C~tyJc~~___________ 
Claim data entered by: cTd Date Ii - <-I - qcl. 

Claim is being returned to claimant: ___ (YeS) ___ (No) 

Claimant is beLng notified of modifications: ___ (YesJ ___ {No) 

Comments, ~d~S~ \,Y\...; -h~~.... NO (a..>k-..f:..k 


;lIr Alp'?; - 1'13Z°p'-I ~Sh·c:.- ~d '6 ( ,?o{559 nuc: ?I-!-.'!~ 




Michael C. Creamer [ISB No. 4030] 
Michael P. Lawrence [ISB No, 7288] 
GIVENS PURSLEY LLP 

601 West Bannock Street 
P,O. Box 2720 
Boise, Idaho 83701-2720 
Office: (208) 388-1200 
Fax: (208) 388-1300 
www.givenspursley.com 
Attorneys for Janicek Properties LLC 

RECEIVED 

NOV 06 2008 

DEPARTMENT OF 


WATER RESOURCeS 


IN THE DISTRICT COURT OF TIm FIFfH JUDICIAL DISTRICT 


OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 


InReSRBA 

Case No. 39576 

Subca5e No. 63-27475 

AMENDED SECOND AFFIDAVIT 
OF MICHAEL P. LAWRENCE IN 
SUPPORT OF JANICEK'S 
MEMORAl'\'DUM OF COSTS AND 
REQUEST FOR ATTORNEYS' 
FEES 

State of Idaho ) 
) 5S, 

County ofAda ) 

MICHAEL P. LAWRENCE, being first duly sworn upon oath, deposes and states: 

1. I am an attorney lieensed to practice law in the state of Idaho. I make this 

affidavit based upon personal knowledge and to the best ofmy infonnation and belief. 

2. I am with the finn ofGivens Pursley LLP and represent Janicek Properties LLC 

C'Janicek") in the above-captioned subcase, 

AMENDED SECOND AFFIDAVlT OF MICHAEL P. LAWRENCE INSUPPORT OF 
JANICEK'S MEMORANDUM OF COSTS AND REQUEST FOR ATTORNEYS' FEES Page I of 4 
S~7\I\Ame.ar!cdSc......n.:iA!rDrMLaMtI'oI:~DOC 

http:www.givenspursley.com


j 

3. A copy of the reporter's transcript of the Statcls Hearing Before Special Master 

Theodore Booth, In re SRBA, Case No. 39576, Subcase No. 63·27475 (Aug. 27,2007) is 

attached to this affidavit as Exhibit A. 

DATED this 'i ttl day·ofNovember 200S. 

iJJJPUAJ~ 
Michael P. Lawrence 

SUBSCRIBED AND SWORN to before me this ~day ofNovember, 2008. 

My commission expires: "3''').' :;l..Clf~ 

AMENDED SECOND AFFIDAVIT OFMICHAEL P. LAWRENCE IN SUPPORT OF 
JANICEK'S MEMORANDUM OF COSTS AND REQUEST FOR ATTORNEYS' FEES Page 2 of4 
S:n1JilNTS~-471I\Ar.cJKIcd Stoond AJT orML.WTefll:C.DOC 



CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this '-tnt ofNovember, 2008, the foregoing was filed, 
served, or copied as follows: 

ORIGINAL FILED 
Clerk ofFifth Judicial District Court 
Snake River Basin Adjudication 
253 Third Avenue North 
P.O. Box 2707 

Twin Falls, ID 83303-2707 

Fax: 208-736-2121 


SERVICE 
Nampa and Meridian 
Ringert Clark 
clo Daniel V. Steenson & S. Bryce Farris 
P.O. Box 2773 

Boise, ID 83701-2773 

Fax: 208-342-4657 


Director ofIDWR 
P.O. Box 83720 

Boise, ID 83720-0098 

Fax: 208-287-6700 


ChiefofNatural ResoUICe Division 

Office of the Attorney General 

P.O. Box 44449 

Boise, ID 83711-4449 

Fax: 208-334-2690 


David W. Gehlert 
US Department ofJustice, Natural Resources 
Environment & Natural Resources 
1961 Stout Street - 8th Floor 
Denver, CO 80294 
Fax: 303-844-1350 

-.Lu. S. Mail 
__ Hand Delivered 
__ Overnight Mail 

Facsimile 
E-mail 

~U.S.Mail 
Hand Delivered 

__ Overnight Mail 
Facsimile 

-LE-mail 

~U.S.Mail 
Hand Delivered 

__	Overnight Mail 
Facsimile 
E-mail 

x U. S.MaiJ 
___,Hand Delivered 
___.Overnight Mail 
___ Facsimile 
...__ E-mail 

~U.S.Mail 
Hand Delivered 

__ Overnight Mail 
Facsimile 

.~E-mail 

AMENDED SECOND AFFIDAVIT OF MICHAELP. LAWRENCE IN SUPPORT OF 
JANICEK'S MEMORANDUM OF COSTS AND REQUEST FORATrORNEYS' FEES Page 3 of4 
S:'\CtlENTS\9S47\l\Amond4li ~MfofMl.a\.\Tcn.:e.DOC 



i 

USDI Bureau of Reclamation )( u. S. Mail 
clo US Department ofJustice Hand Delivered 
Environment & Natural Resources __ Overnight Mail 
550 West Fort Street, MSC 033 Facsimile 
Boise, ID 83724 E-mail 
Fax: 208-334-1414 

Pioneer Irrigation District ~U.S.MaiI 
c/o Scott L. Campbell __Hand Delivered 
Moffatt 'Thomas Barrett Rock & Fields, Chtd. __ Overnight Mail 
101 S. Capitol Blvd., 10th Floor Facsimile 
P.O. Box 829 E-mail 
Boise, ID 83701-0829 
Fax: 208-385-5384 

. (~~
:-M-::i../lcha~el"P~.~La1(wre"~n-c!=.e 

AMENDED SECOND AFFIDAVIT OF MICHAEL P. LAWRENCE It'l SUPPORT OF 
JANICEK'S MEMORANDUM OF COSTS AND REQUEST FOR ATTORNEYS' FEES Page 4 of4 
S:~7\l\AmcndedS~MrafM Lt.wrw¢.DOC 
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1 IN THE DISTRICT COURT OF THE 
FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO 

IN AND FOR THE COUNTY OF TWIN FALLS 

3 
*" * .;,; * 'If 

4 

5 IN RE SREA ) 
) 

J REPORTER'S TRANSCRIPT 
Case No. 39576 ) Subcase NO. 63-27475 

7 ) 
) 

a 

9 

10 STATUS HEARING 
BEFORE 

11 SPECIAL MASTER THEODORE BOOTH 
Special Master Pre9iding 

12 

13 August 27, 2007 

14 
PLACE, COURTROOM OF THE DISTRICT COURT 

15 SNAKE RIVER BASIN ADJUDICATION 
BUILDING - 253 3RD AVE. NORTH 

16 TWIN FALLS, IDASO 

17 

18 

19 

20 

21 

23 l'::anscribed by, 
Maureen Newton, CSR No. 321 

P.O. "Sox 368 
Rupert, ID 83350 

(208) 436-9041 

EXHIBIT 
1 

j -.L....:.A>--­
l----------~___1l.J page 1 to 1~f8< 



I 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

TRANSCRIPT OF PROCEEDINGS 

August 27, 2007 

SPECIAL MASTER BOOTH: Okay. Okay, well, lers 
go ahead and proceed. It sounds like we have everybody 

here, We're on record in the Snake River Basin 

Adjudication and we'l! take up subcase 63-27475. 

My name's Theodore Booth, presiding as Special 

Master. We nave part'lclpatlng by telephone Mr. Michael 

lawrencel representing Janicek Properties llC, wl'1o Is the 

claimant of this water right; we have Mr. Bryce Fan-is 

representing objector Nampa and Meridian Irrigation 

District; and participating by telephone also we have Gay 

lynn Gerry (sic) with the Bureau of Reclamation, as well as 

Dave Gehlert with the United States Department of Justice 

on behalf of the BUreau of Redamationi and we have Deputy 

Attorney General Nick Spencer for the Idaho Department ci 

Water Resources. 

We're Ilere on a status conference. looking at 

the trial scheduling order I see today Is also the' deadline 

for a motion for IDWR to prepare a 706 report. But before 

we go there, I !"rotice that the trial scheduling order has a 

settlement conference that was to be held on August lS, 

2007 at 10 a.m. at the Western Regional Office of IDWR. 

So I guess first I'd like to ask did that 

2 

1 

2 

3 

4 

5 

6 

7 

8 

9 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 

25 

settlement conference happen, and if so, what sort of 

progress may have be made towards settling. 

Mr. Spencer, do you want to start out? 

MR. SPENCER: Your Honor, I can provide part of 

that information. The settlement conference was not 11eld. 

I received a call the morning of the conference from Julie 

Fischer indIcating that Mr. Farris had made a settlement 

proposal to her which she needed to review with her client, 

and they had decided that rather than holding a meeting 

simply for exchanging of papers, that it would be more 

appropriate to vacate the conference so that she could 

review the document and get with her client. 

Since that time, pursuant to this notice of 

substitution of counsel, I understand that Ms. Fischer has 

withdrawn, Mr. lawrence has substituted in her place, and I 

have no Information beyond that In tenns of where the 

parties are In moving towards settlement. 

SPECIAL MASTER BOOTH: Thank you. 

would anybody else like to add anything to the 

record with respect to settlement efforts In this subcase? 

MR. LAWRENCE: This is MiCl'1ael lawrence speaking. 

I had an opportunity this momlng to speak wIth Mr. Farris, 

and I've reviewed his proposal that he forwarded to Ms. 

Fischer, and at this time we're not prepared to reach 

settlement on his proposal, but Mr. Ferris has agreed to 

3 

1 provide us with some additional InformatIon and so we1re ." 
2 still working down that road to settlement. i 

l 

4 Lawrence. 

5 Mr. Farris, let me ask you: Looking at the 

6 objection, is this the -- I mean, the objection objects to 

7 pretty mum all elements of the water right, including tJ)at 

6 the water rlght should not exist, and then it has a comment 

9 with respect to the claimed water as waste water From tile 

10 Nampa and Meridian Irrigation District, so on and so forth, 

3 SPECIAL MASTER BOOTH; Okay. Thank yau, Mr. 

j. 
11 Is it still the position of the Nampa and Meridian 

Ii 
12 Irrigation DistJict that the water right should be 

13 disallowed or Is this one of these cases where you're 

14 seeklng Induslon of a waste water remark? 

15 MR. FARRIS: This is one of those cases that the 

16 DistriC£s posmon Is that tf'le water right should be 

17 disallowed. 

18 5PECl.~L Mt.STER. BOOTH: Thank you. Okay. 

19 Well, let's move onto the motion for a 706 

20 report. 

21 Does any party see a need at this time for the ­
22 preparation of a 706 report by IDWR which would set rorth j 

23 the baSiS ci their recom~ndation? I 

24 MR. LAWRENCE: This is Michael Lawrence again. 

25 Coming into this matter at this late stage, I am not aware 

4 

1 of Infonnatlon right now that would lead us to believe that 


2 We would like the Department to prepare a 706 report. But 


3 given my late coming, if the other parties would agree to 


4 extending this deadline for motions to prepare 706 reports 


5 for another week so I could learn a little bit more about 
 .; 
6 this, I would appredate it. , 
7 SPECIAL MASfER BOOTH: All right. Is there any 


6 objection to moving that deadlfne out a week? 


9 let me just state a couple things wIth respect to 


10 the deadline for the mo~ion for 706 report. One is, I'd 


11 like to give IDWR plenty of lead team to prepare tl'1ose. 


12 They're incredibly bUsy and so tIle more lead time, the 


13 better. 


14 We have a trial date set for January 17th, 2008, 


15 but probably more importantly is the deadline for discovery 
 , 
16 served and responses complete, meaning that if IDWR did go 

17 ahead and prepare a 706 report, you know, there -- the 1 
18 parties may want to take IDWR's deposition with respect to 

19 the 705 report and/or notify the ather parties that they 

20 intend to call IDWR as a witness. 

21 Now maybe that's not so important because 

22 typIcally IDWR would be called as a witness even by the 

23 court at trial For the purpose of at least putting the 

24 Director's Report Into evidence. And of course my 
i ,25 understanding Is a party can take IDWR's deposition Whether 

:5 

: 
page 2 to 5 I)f a.' 



1 a 706 report is filed or not, but just wIth those comn:ents 

2 1n mind( Is there any objectIon to moving that deadline out 

3 a week? 

4 Okay, hearing no objection - ... 

5 Nick, Is the Department okay with that? 

6 MR. SPENC'ER: Yasl tha't~s fine, Your Honor. 

7 SPECIAL MASTER BbOl'H: Okay, 1 will order that 

8 deadline. Whatts a week from today? 

9 september 4th, 2007.. deadline motions for 706 

10 report. September 4, -i007-, at the dose of b~5Jne5s. 

11 Okay. I'll just make one"further note With 

12 res;x:ct to this waste water issue, and· that is that, 

13 today -- I don't kriew if DIana's got It en the web yet-­

14 but I've Issued an crder In a waste water subcase that 
15 was -­ the objector's New York Irrigatfon Dtstrtct -~ I 

16 don't have the subcase number tn front of me -- the 

17 claimant is Candler (sfc), whO fs represented by Tom 

18 Domtnick. Tf:ere was a motron for su-mma:ry judgment. I've 

19 Issued an order on that moron for summary judgment whIch r 
20 believe is going out today and ats"o should be posted on the 

21 court's website tOday. 
22 I don't know If the matters that were dlscu","" 

23 in that motiOn for summary judgt'f"tent are relevant to the 

24 waste water issues that-are pr~ented in tnlS subcase, but 
25, to the extent that they are, 1 just wanted to give 

6 

everybOdy heads up that they snould be able to get their 

2 hands on a copy of that o~ on summ.ary judgment shortly. 

:> Does anybOdy have anything further with respect 

4 to the status conference In this suncase? 

5 Okay. Does anybody see -- we don't have any 

6 other status conferences scheduled poor to 'the 
7 December 17,2007 pretrial conference. Does anybody see 

8 any need fC)l" any additlonal status conferences before th~t 

9 date? 

10 And Jet me just note that If the need arises In 

11 the future, prior to that date, we can certaJnly arrange 

12 for that to happen upon motJon of ar.y partYI okay? 

13 Well, I guess we'll see you on December 17th at 

14 lO!30 a.m. for the final pretrial conference. 

15 Weill be In recess. Thank you. 

16 
17 

18 

19 

20 
21 
22 
23 
24 

25 
7 

REPORTER'S CERTIFICATE 

2 

3 
4 STATE Of IDAHO 

5 ) 

e COUNTY Of MINIDOKA 

7 
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RECEIVED 
SEP 11 2008 

S. BRYCE FARRIS (lSB #5636) DEPARTMENT OF 
WATER RESOURCES

RlNGERT LAW CHARTERED 
455 South Third Street 
P.O. Box 2773 
Boise, Idaho 83701 
Telephone: (208) 342-4591 

Attorneys for Nampa & Meridian Irrigation District 

1N THE DISTRICT COURT OF THE F1FfH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, 1N AND FOR THE COUNTY OF TWIN FAllS 

) 
) Subcase No. 63-27475 

In Re SRBA ) 
) 

Case No. 39576 ) 
) AFFIDAVlT OF S. BRYCE FARRIS 
) 
) 
) 
) 
) 
) 

STATEOFIDAHO ) 
) 55. 

County of Ada ) 

S. Bryce Farris, being flrst duly sworn upon his oath, deposes and says that: 

1. I am an attorney at the law firm of Ringert Law Chartered, which represents Nampa 

& Meridian Irrigation District (NMID) in the above-captioned matter, and I make this Affidavit 

based upon my personal knowledge and I am competent to testify to the matters contained herein. 

2. I have reviewed the attorney fees incurred by NMlD during the period ofAugust 15, 

2007 and August 28, 2008 relating to the above-referenced subcase. This is the same period of time 

listed in Exhibit A to the Affidavit ofMichael P. Lawrence in Support of Janicek's Memorandum 
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of Costs and Request for Attorneys' Fees. During said time period NMlD incurred $8,488.00 in 

attorney fees relating to the above-referenced subcase. 

DA1EDilii, !O'";"y,,,%~ 

S. Bryce Farris 

Sworn to and subscribed before me this.lit: day of '3rlfl"oNJw: , 2008. 

~,~ \1 oS:rkln 
Notary Public for Idaho 
Residing in :&;v ' Idaho 
My Commission Expires: ".J1.l"\\I() 
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CERTIFICATE OF SERVICE 
fI-

I hereby certify that on the,@ day of September, 2008, a true and correct copy of the foregoing was 
served upon all parties listed below by: 

ifu. S. mail, postage prepaid 
( ) hand delivery 

( ) express mail 
( ) facsimile 

Janicek Properties, LLC 
c/o Michael P. Lawrence 
GivensPursley,IlJP 
601 W. Bannock Street 
P.O. Box 2720 
Boise, ID 83701-2720 

USDI Bureau of Reclamation 
Represented by: 

US Department of Justice 
Environment & Natural Resources 
550 West Fort Street, MSC 033 
Boise, Idaho 83724 

Director ofIDWR 
P.O. Box 83720 
Boise, Idaho 83720-0098 

Pioneer lrrigation District 
c/o Scott L. Campbell 
101 S. Capitol Blvd., 10'" Floor 
P.O. Box 829 
Boise, ID 83701-0829 

S. Bryce Farris 
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DISTR!CT coi]RT:-.-;C;S::::R-=SA7,-_., 
Flfth Judicial District 

County of Twin Falls· State of Idaho 

SEP .• !) 2n08 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 


STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 


) SUBCASE: 63-27475 
In ReSRBA ) 

) ORDER OF REFERENCE APPOINTING 
Case No. 39576 ) SPECIAL MASTER THEODORE R. BOOTII 

) 

On May 2,2008, a Special Master's Report and Recommendation was issued for the 

above-captioned water right. On August 29, 2008, a Memorandum oJCosts and RequestJor 

Attorneys Fees was filed by Janicek Properties LLC, through their counsel of record Michael C. 

Creamer and Michael P. Lawrence of Givens Pursley LLP. 

Therefore, IT IS ORDERED that Special Master Theodore R. Booth be appointed to 

preside over the above-captioned Memorandum oJCosts and Request Jar Attorney Fees and 

conduct all proceedings necessary to issue a recommendation consistent with A 01, and the 

authority previously conferred in t..1}e Order ojReferencefor 63, as to the underlying merits of 

the Memorandum oJCosts and Requestfor Attorney Fees. 

Dated September 9' ,200S. 

JOHN M. MELANSON 
Presiding Judge 
Snake River Basin Adjudication 

Order ofRefertllce Appointing Specbl Master 
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CERTIFICATE OF MAILING 


I certify that a true and correct copy of the ORDER OF 
REFERENCE APPOINTING SPECIAL MASTER THEODORE R was mailed on 
September 09, 200B, with sufficient first-class postage to the 
following: 

JANICEK PROPERTIES LLC 
Represented by: 

MICHAEL P LAWRENCE 
PO BOX 2720 
BOISE, ID 8370~ 

Phone: 208-388-~200 

NAMPA AND MERIDIAN 
Represented by: 

S. BRYCE FARRIS 
455 S THIRD ST 
PO BOX 2773 
BOISE, ID 83701-2773 
Phone: ·208-342-4591 

PIONEER IRRIGATION DISTRICT 
Represented by: 

SCOTT L CAMPBELL 
101 S CAPITOL BLVD 10TH FLOOR 
PO BOX 829 
BOISE, ID 83701-0829 
Phone; 208-345-2000 

usnI BUREAU OF RECLAMATION 
Represented by: 

US DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATL \ RESOURCES 
550 WEST FORT STREET, MSC 033 
BOISE, ID 83724 

DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 
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I=lECEIVED 
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S. BRYCE FARRIS (ISB 1I'S636) DEPARTMENT OF 
RINGERT IAW CHARTERED WATER AESOUAC:ES 
455 South Third Street 
P.O. Box 2773 
Boise, Idaho 83701 
Telephone; (208) 342-4591 

Attorneys for Nampa & Meridian Irrigation District 

IN THE DISTRICT COURT OF THE FlFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

) 
) Subcase No. 63-27475 

In ReSRBA ) 
) 

Case No. 39576 ) 
) NMID'S MEMORANDUM 
) IN OPPOSITION TO JANICEK 
) PROPERTIES' REQUEST FOR 
) ATTORNEY FEES AND COSTS 
) 
) 
) 

COMES NOW Nampa & Meridian Irrigation District (NMID), by and through its attorneys 

of record, Ringer! Law Chartered, and submits this Memorandum in Opposition to Janicek 

Properties, llC (hereinafter "Janicek") Request for Attorney Fees and Costs. 

I. INTRODUCTION 

On or about August 28, 2008, Janicek submitted a Memorandum of Costs and Requests for 

Attorney Fees seeking to recover $3,939.41 in discretionary costs and $43,32050 in attorney fees 

against NMill and the United States Bureau of Reclamation (BOR). Janieek's request is premised 

on the assertion that the position ofNMill and BOR were frivolous, unreasonable and without merit 
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because "the legal question pressed by the Objectors was not a close one" and this case involved 

"well-settled prior appropriation principles." However, NMID respectfully disagrees that the issues 

presented in this subcase were "not a close one" or that the legal principles were "well-settled." In 

fact, Janicek's rhetoric clashes with the suggestion that iliis case was unique, that costs should be 

awarded because "the nature of this case was exceptional" and the fact that Janicek's attorneys 

apparently billed more than $43,000.00 on well settled principles and issues that were not close. 

Janicek is asking this Court to award attorney fees and OOsls when the Court itself found that 

the objection was meritorious and necessary to protect NMID's paramount rights and interests. 

Janicek laches on to the fact that NMID position that water in the Purdam Drain was not subject to 

appropriation was rejected, however, it caunot be denied that this Court found that a remark was 

necessary to protect NMID's interests, that such a remark was not included in Director's Report for 

this right, and that it was necessary for NMID to file an objection in order to protect its interests. 

NMID ultimately prevailed on its objection. Thus, not only is Janicek not the prevailing party in 

this case, but there is no basis for the assertion that NMID's position was Dol warranted to protect 

its interests, or that its position was frivolous, unreasonable or without merit. 

II. STANDARD OF REVIEW 

In In Re SRBA Case No. 39576, Subcase No. 65-03702, Order Denying Attorney Fees and 

Granting Motion to Disallow Attorney Fees (Sept. 23,2002), this Court has set forth the standard 

of review for requests for attorney fees. A prevailing party may recover reasonable attorney fees 

where the criteria established by I.R.C.P. 54(e)(1) are met. Idaho Rule of Civil Procedure 54(eXl) 

provides, in pertinent part: 
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Role 54(e)(I). Attorney Fees. - In any civil action the court may award 
reasonable attorney fees, which at the discretion of the court may include paralegal 
fees, to the prevailing party or parties as defined in Rule 54(d)(l)(B), when provided 
for by any slatute or contract. Provided, attorney fees under section 12-121, Idaho 
Code, may be awarded by the court only when it finds, from the facts presented to ii, 
that the case was brought, pursued or defended frivolously, unreasonably or without 
foundation. ... 

Rule 54(d)(1) requires a court to consider "the final judgment or result of the action in 

relation to the relief sought by the respective parties, whether there were multiple claims, multiple 

issues, ... or other multiple or cross issues between the parties, and the extent to which each party 

prevailed upon each ofsuch issues or claims." I.R.C.P. 54(d)(l). 

I.R.C.P.54( e)(2) provides that when a court awards attomeyfees under I.C. § 12-121, it shall 

make written findings as to the basis and reasons for awarding such attorney fees. The amount of 

attorney fees granted by the court shall be considered pursuant to the factors set forth in I.R.C.P. 

54(e)(3). In reviewing the request by Janicek for attorney fees, the following factors should be 

considered: a) whether Janicek was the prevailing party; b) whether attorney fees are provided for 

by statute; c) whether NMID and/or BOR brought, pursued or defended its objection frivolously, 

unreasonably, or without foundation; and d) the factors set forth in I.R.C.P. 54(e)(3). 

m. ARGUMENT 

A. Prevailing Party. 

The first question that must be addressed in order to award attorney fees is whether Janicek 

was the prevailing party. Janicek contends that it was the prevailing party because the "Court 

granted Janicek's Motion for Summary Judgment in full and recommended that Janicek be decreed 

a water right with the elements recommended by the Idaho Department of Water Resources." 
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lanicekMemo. at 3-4. This statement is not accurate because this Court did not recommend that the 

water right be decreed as recommended by IDWR. Instead, this Court recognized that "NMID is the 

paramount appropriator of the water that can be so identified, and as such the right of NMID to 

capture and re-use this water is superior to Janicek's right in two respects." The Court went on to 

hold that: 

despite the fact that no waste water remark was included in the Director's 
Report, for purposes of the administration of both Janicek's right and the NMID's 
paramount right(s), this Special Master finds and concludes that the partial decree 
issued for Janicek's water right should contain the following remark: 

*** 

This Special Master finds thai the remark is necessary to define Janicek's right to 
show that the right is not sobjecI to the same panoply of rights associated with a 
water right with a source that does not include waste water. Furthermore, sueh a 
remark prevents any injury resulting to the paramount appropriator. 

Memorandum Decision, pg. 11 of14 (emphasis added). 

As recognized by this Court, "Counsel for Janicek argued that no such remark would be 

necessary. Counsel for the NMID argued that any right of Janicek to use the waste water of the 

NMID should be qualified by a remark.» Memorandum Decision, pg. 9 of 14. In other words, 

despite Janicek's opposition, this Court held that the recommendation ofIDWR for this right must 

include a remark to recognized NMlD paramount rights and to prevent any injury to the paramount 

appropriator. 

NMID does not disagree that this Court rejected its position that Janicek's water right should 

be disallowed, however, NMlD's objection was clearly warranted in order to recognize and protect 

its paramount rights and to prevent any injury reSUlting. For Janicek to now argue that the Court 
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granted its Motion for Summary Judgment in full and that the right is the same as recommended by 

IDWR is incorrect, fails to consider this Court's recognition and the need to protect NMID's 

paramount rights, and fails to consider this Court's conclusion that a remark in the water right is 

necessary to do so. 

Obviously, on the one hand, Janicek has argued that since NMID's position that the right 

should be disallowed was rejected then Janicek should be the prevailing party. However, on the 

other hand, NMID can just as easily argue that it is the prevailing party because Janicek's position 

that no remark was necessary and the Court's conclusion that the objection was warranted because 

of the "necessary» inclusion of a remark to protectNMID's paramount rights. Indeed, applying Rule 

54(d)(1), NMID could and should be characterized as the prevailing party in this case. The ultimate 

remedy sought by NMID, which was to protect its paramount rights, protect its rights to recapture 

and re-use the waste water in the Purdarn Drain and recognition of its rights being paramount to 

Janicek's claim, was the result reached in this case. NMID's requested remedy and the remedy 

fashioned by this Court are different but arguably the same result because the intent of the remark 

is still to protect NMID's rights and prevent future injury. At a minimum, since Janicek's argument 

that a remark is not necessary was rejected, since Janicek was unwilling to recognize NMID's rights 

and since the Court found that the inclusion of a remark was necessary, and thus snbstantiating the 

need for NMID to file an objection to the Director's Report, there should be no prevailing party in 

this case. 

B. 	 NMID's Position Was Not Frivolous, Unreasonable or Unfounded. 

The SRBA is set up so that all claimants must file claims to their respective water rights and 
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all persons or entities objecting to those claims must do so or the objections will be deemed waived. 

In other words, the SRBA essentially invites litigation by requiring parties to present and litigate 

their respective positions in subcases. Obviously there can be, and have been, circumstances where 

a claim or objection is brought frivolously, unreasonably and without foundation. However, the 

SRBA Court has encountered numerous sub cases in which claims and/or objections were withdrawn 

after further facts or laws were discovered, and has encountered numerous subcases which involve 

unique legal issues that may be of first impression for the Court. This Court cannot award attorney 

fees and costs simply because a particular legal theory was rejected, especially considering the fact 

that the objection was found to be warranted by the inclusion of a remark necessary to protect the 

objector's rights. Because of the very nature of the SRBA, it is an extremely harsh result to award 

attorney fees and costs in any subcase. NMID is not suggesting that attorney fees and costs may not 

be warranted in any SRBA subcase, but the Court cannot award fees and costs in a situation when 

the objection was found to be warranted and necessary just because a portion of the legal position 

was rejected. 

As this Court has previously stated: 

An award of attorney fees is not a matter of right, and a court should award fees 
under I.C. § 12-121 only where the court is left with the abiding belief that the action 
was pursued, defended, or brought frivolously, unreasonably, or without foundation. 
An action is not deemed frivolous by a court merely because it ultimately fails. 
"[Iln deciding whether an award of attorney's fees is proper, 'the sole question is 

whether the losing party's position is plainly fallacious as to be deemed frivolous, 
unreasonable, or without foundation.'" Also, I.C. § l2-l23(b) defines "frivolous 
conduct" as conduct that obviously serves merely to harass or maliciously injure 
or is not supported in fact or warranted under existing law or a good raith 
argument for modifying the existing law. 

In Re SRBA Case No. 39576, Subcase No. 65-03702, Order Denying Attorney Fees and Granting 
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Motion to Disallow Attorney Fees (Sept 23, 2002) (citations omitted) (emphasis added). 

In this case, as previously discussed under the "prevailing party" analysis, NMID did not 

ultimately fail on its objection. However, even if it can be suggested that NMID ultimately failed 

on its objection because a portion of its argument was rejected, that does not deem the objection as 

frivolous. Id. Moreover, there is no evidence that NMID objected to Janicek's rights merely to 

harass or maliciously injure. With respect to whether NMID's position was supported in fuet or 

warranted under existing law or a good faith argument for modifying the existing law, the answer 

is clearly yes that NMID's position was warranted under existing law or was a good faith argument 

to modify existing law. NMID respectfully disagrees with Janicek's contentions that "the legal 

question pressed by the Objectors was not a close one" and this case involved "well-settled prior 

appropriation principles." lanicekMemo. at 9 and 10. 

This Court is well aware of the issues presented in this subcase as the subcase was thoroughly 

briefand argued. However, because NMID' s position is at issue, it is necessary to address Janicek's 

cummt arguments. 

NMlD argued that the Purdam Drain was constructed by NMID and is owned operated and 

maintained by NMID and therefore the water in the Purdarn Drain was not subject 10 appropriation. 

NMID's position was supported by the contracts for the construction of the drain, the allocation of 

the water collected in the draios provided in said contracts, Idaho law regarding ditch and drainage 

rights and the case of Sebern v. Moore, 44 Idaho 410, 258 P. 176 (1927), and in particular the last 

sentence of the decision which provided that water collected in the drain was the "owner of the 

drain" and not subject to appropriation. In that case the "owner of the drain" was the drainage 
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district and which was someone other than the fee title landowner. It is possible for an entity to own 

the ditch/drain and not own the fee title land. Indeed, ditch rights, which are distinguishable from 

water rights, have been held to be real property, owned by irrigation entities and the water within 

them is not subject to appropriation. This Court interpreted Sebern to mean that in the event the 

appropriator is unable to use all the water in the drain, then any remaining balance is subject to 

appropriation. This interpretation ofSebern was an issue of first impression, and NMID disagrees 

that the issue "was not a close one." This Court held that the Purdam Drain was distinguishable 

from NMID's delivery cauals, which are facilities owned by NMID and not subject to appropriation, 

because the delivery canals have some type of infrastructure at the point ofdiversion to regulate the 

amount diverted. However, there are water rights which do not have such an infrastructure and 

where the water is private water not subject to appropriation due to the development and control of 

the water (Le. storage facilities/dams and private ponds in which no such infrastructure exists, there 

is no precise point of diversion, water is intercepted and collected, and the water is not subject to 

appropriation). NMID is not trying to re-argue this subcase, but rather points out that despite 

Janieek's assertions that this was "not a close one" or that it involved "well settled principles oflaw" 

there are varying points of views and interpretations of the law, Sebem and this Court's decision. 

Moreover, even thoughNMID' s argument that the water was notsubjeet to appropriation was 

rejected by the Court, the Court made it abundantly clear that NMID is the paramount appropriator, 

that a remarkwasnecessary to prevent "any injury resulting to the paramount appropriator [NMIDJ." 

As previously discussed, supra, NMID's objection cannot be found to befrivolous when it ultimately 

prevailed in obtaining a remark to prevent any injury. 
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Janicek has also suggested that NMID's position was frivolous because ofNMID's and other 

irrigation district's position on other drainage claims or its failure to pursue a waste water remark. 

JanicekMemo. pg. 5, note 3. First,NMID's position and approach with regard to different subcases 

is inadmissible and irrelevant to this particular subcase. Second, the parties negotiations or 

discussions, or lack thereof, are inadmissible under Rule 408 of the Idaho Ru1es of Evidence. 

However, to the extent the Court is inclined to consider Janicek's arguments, it should be noted that 

it is not incumbent upon NMID to suggest resolutions. NMID could just as easily assert that Janicek 

never suggested any settlement, never recognized NMID's paramount rights and never requested a 

remark or even requested mediation. Moreover, it should be noted that NMID did submit a written 

settlement offer to Janicek before its current counsel became involved which included a right to 

divert from the Purdam Drain for irrigation purposes. This offer was not met with any written 

counter-proposal or request for mediation, but rather with a motion for summary judgment filed by 

Janicek. The point is that to the extent Janicek argues that NMID's approach to this subcase or the 

possible resolution of this subcase was unreasonable, such an argument is not supported. 

C. Amount is Unreasonable. 

NMID contends that Janieek's request for attorney fees and discretionary costs should be 

rejeeted for the reasons stated herein. Accordingly, this Court should not need to decide the issues 

ofwhether the requested fees are reasonable. However, in the alternative, and because N.MJD would 

likely waive its objection if it did not raise it, NMID objects to Janicek's requested fees as being 

unreasonable. 

Janicek seeks to recover more than $43,000.00 in attorney fees for this subcase. Keep inmind 
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that this subcase included no depositions and did not go to triaL By comparison, NMID spent 

$8,438.00 during the same time period on this particular subcase. See Affidavit afS. Bryce Farris. 

Thus, Janicek's attorney charged it more than five (5) times the amount of attorney fees incurred by 

NMID for the same subcase. This Court is well aware of the facts and issues presented in this case 

and it simply does not follow that Janicek's requested fees in excess of $43,000.00 were reasonable 

under any of the factors enumerated in Rule 54(e)(3).' 

In addition, a review of the detailed transaction file for the attorney fees incurred by Janicek 

shows that from May 7, 2008 to August 28, 2008 these fees relate solely 10 the current memorandum 

for fees and costs. Adding up the fees duriog that period shows that Janicek has been charged 

$9,396.50 for the memorandum offees and costs alone. Thus, Janicek's attorney fees forthis current 

memorandum of fees and costs amounts to more tban NMID has incurred to date for this entire 

subcase. It is axiomatic that Janicek's requested fees are not reasonable. 

D. Discretionary Costs. 

During this part of Janicek's memorandum, Janicek suggests that the costs iocurred were 

exceptional because "this case was exceptional" and because this case involved a "unique body of 

law.~ Janicek'sMemo. at5. Agrun, this argument obviously conflicts with Janicek's argumentsthat 

this case was not a close ODC or that this case involved well settled principles oflaw. Nonetheless, 

this Court should deny Janicek's request for discretionary costs. 

First, for the reasons previously stated, supra, Janicek is not the prevailing party in this 

1 As previously mentioned, the unreasonable amount attorney fees requested by Janicek 
clashes with Janicek's suggestion that this case was not a close one and that it involved well settled 
principles of law. 
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subcase. At the end ofthe day, Janicek's recommendation was modified to include a remark which 

was necessary to protect NMID's paramount rights and interests. Accordingly, Janicek is not a 

prevailing party entitled to an award of costs. 

Second, an award ofcosts to be paid by NMID andior BOR is not warranted in this subcase. 

As previously explaincd, the SRBA is set up to invite litigation in order for claimants and objectors 

to resolve any and all differences. Some claims get dismissed and some objections get rejected by 

the SRBA Court, but the Court does not and cannot award costs in every instance. Especially when, 

like in this subcase, the objection was found to be warranted. It is not uncommon for claimant or 

objector to incur costs in order to support and/or defend theiT respective positions. The discretionary 

costs claimed by Janicek include administrative costs such as copying, courier services and long 

distance charged which are clearly not exceptional costs, and then engineering costs and a title report 

which are commonly incurred by claimants and objectors in the SRBA.· There is nothing exceptional 

about these costs and it is not uncommon in the SRBA for parties to incur such costs to support their 

positions. If the SRBA Court is going to begin awarding copying charges, title report charges and 

engineering costs then "Katy bar the door" because every claimant and/or objector will be claiming 

the same. 

In support of its claim for discretionary costs, Janicek characterizes this case as a "David 

versus Goliath" and that Janicek "is an entity with limited funds to defend itself against legal 

attacks." This assertion by Janicek is unsupported and completely irrelevant to the issues at hand. 

To the extent this Court is inclined to consider such a suggestion, whether intentionally or not, it 

should be noted that Janicek owns a minimum of seventy acres in the heart of the development of 
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Meridian, Idaho, at the location where the new I-84lTen Mile Interchange is proposed and the 

property is likely valued in the millions of dollars. If Janicek is going to make unsupported 

contentions that it has "limited funds" then both the Court and NMID should be entitled to discover 

evidence supporting such an allegation. 

IV. CONCLUSION 

For the reasons stated herein, Janicek's request for attorney fees and discretionary costs 

should be denied. NMID does not dispute that its position that the water in the Purdam Drain was 

not subject to appropriation was rejected, but this case does not warrant an award of costs and fees 

against NMID. NMID's position was not frivolous, unreasonable or unfounded. To the contrary, 

NMID's objection was necessary as this Court found to protect its paramount rights and interests. 

NMID prevailed in obtaining a remark, which this Court's recognized as necessary to protect its 

rights and interest and avoid future injury. Moreover, Janicek's discretionary costs were not 

uncommon or exceptional for a contested water rights subcase in the SRBA. 

DATED this;?J ~ of September, 2008. 

"S. BRYCE FARRIS 

Attorneys for the NMID 
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I hereby certify that on thelP ~y of September, 2008, a true and correct copy of the foregoing was 
served upon all parties listed below by: 

~. S. mail, postage prepaid 
( ) hand delivery 

Janicek Properties, ILC 
c/o Michael P. Lawrence 
Givens Pursley, ILP 
601 W. Bannock Street 
P.O. Box 2720 
Boise, ID 83701-2720 

USDI Bureau of Reclamation 
Represented by: 

US Department ofJustice 
Environment & Natural Resources 
550 West Fort Street, MSC 033 
Boise, Idaho 83724 

Director of IDWR 
P.O. Box 83720 
Boise, 1daho 83720-0098 

Pioneer Irrigation District 
clo Scott L. Campbell 
101 S. CapitOl Blvd., 10th Floor 
P.O. Box 829 
Boise, ID 83701-0829 

( ) express mail 
( ) facsimile 

S!Bryce Farris 
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Michael C. Creamer [ISS No. 4030] 

Michael P. Lawrence [ISB No. 7288J 

GIVENS PURSLEY UJ> 


60 1 West Bannock Street 

P.O. Box 2720 
Boise, Idaho 83701·2720 
Office: (208) 388·1200 
Fax: (208) 388-1300 
www.givenspursley.com 
Attorneys for Janicek Properties LLC. 

RECEIVED 

AlI'629200s 
DEPARTMENT OF 


WATER RESOURCES 


IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 


OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 


InReSRBA Subcase No. 63·27475 

Case No. 39576 MEMORANDUM OF COSTS AND 
REQUEST FOR ATTORNEY FEES 

Janicek Properties, LLC ("Janicek"), by and through its counsel Givens Pursley LLP, as a 

prevailing party in the above-captioned subcase, hereby files this Memorandum ofCosts and 

Request for Attorney Fees seeking reimbursement of its costs and fees against the Objectors 

Nampa & Meridian Irrigation District ("NMID) and the United States Bureau ofReclamation 

("BOR'') (collectively "Objectors"). This Memorandum is filed pursuant to Rule 54 of the Idaho 

Rules ofCivil Procedure and the authority cited herein, and is supported by the accompanying 

Affidavit ofMichael P. Lawrence ("Lawrence Affidavit''). Janicek seeks to recover $3,939.41 in 

discretionary costs and $43,320.50 in attorney fees. 
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r. THIS MOTION IS TIMELY 

Idaho Rule of Civil Procedure 54(e)(5) states 

At any time after Ihe verdict ofa jury or a decision ofthe court, any party who 
claims costs roay file and serve on adverse parties a memorandum of costs, 
itemizing each claimed expense, but such memorandum ofcosts may not be filed 
later than fourteen (14) days after entry ofjudgment. . .• A memorandum of 
costs preroaturely filed shall be considered as timely. 

This Memorandum is timely because it comes after a decision ofIhe court and prior to 

the fuurteen-day deadline following the entry ofjudgment. The pertinent decision of Ihe court 

was the Memorandum Decision and Order on Motion for Summary Judgment, In re SRBA Case 

No. 39576, Subcose No. 63-27475 (May 2,2008) eOrder"). This Order, however, was not an 

entry offinal judgment and neilher was the accompanying Special Master's Recommendation for 

Partial Decree. The entry offinal judgment wilt occur when the SRBA Court's Presiding Judge 

issues an order ofpartial decree pursuant to Idaho R. Civ. P. 54{b)-an event that has not yet 

occurred.! 

IT. DISCRETIONARY COSTS2 

Janicek is entitled to an award ofdiscretionary costs under Rules S4(d)(l)(A), (B) and 

(D). These provisions allow for an award ofdiscretionary costs to Ihe prevailing party "upon a 

I That the order ofpartial decree is the entry of IinaI judgment in an SRBA suhcase is clear ftom the 
following language cnnlllined in the standard 54(b) certificate: 

With respect to the issues detennined by the above judgment or onier it is hereby 
CERTIFIED, in aecordance with Rule 54(b), I.R.CP., that the court has detennined that there is 
no just reason for the delay of the entry ofa final judgment and that the court has and does hereby 
direct that the above judgment or order shall be a final judgment upon which execution may issue 
.and an appeal may be talren as provided by the Idaho Appellate Rules. 

(Emphases added.) 


, This Memorandum includes only discretionary costs allowed pursuant to Rule 54(d)(1)(D). Janicek has 
rot incurred costs that prevailing parties are entitled to .s a matter ofright under Rule 54( d)(l )(C). 

MEMORANDUM OF COSTS AND REQUEST FOR ATIORNEY FEES Page2of20 
S:iCLTENTS\9S47\l\Mano re lItfGmey fee lII!d ~[)(')C 



showing that said costs were necessary and exceptional costs reasonably incurred, and should in 

the interest ofjustice be assessed against the adverse party." Idaho R. eiv. P. 54(d)(1 )(0). In 

awarding discretionary costs, it is sufficient for a court to "[ e]xpress findings as to the general 

character ofrequested costs and whether such costs are necessary, reasonable, exceptional, and 

in the interests ofjustice." Hayden Lake Fire Protection Dist. v. Alcorn, 141 Idaho 307, 314, 

lOOP.3d 161, 168 (2005). 

Janicek's requested discretionary costs are as follows: 

DESCRIPTION AMOUNT 

Professional Fee: TitleOne Corporation - title research $500.00 

Professional Fee: SPF Water Engineering - water flow study $3,183.44 

Photocopies $155.40 

Long Distance Telephone Calls $9.61 

Courier Service $22.28 

Messenger Services $25.00 

Facsimile charges $19.00 

Copy Expense $24.68 

TOTAL $3,939.41 

As discnssed below, Janicek's request satisfies the standards for an award of 

discretionary costs. 

A. Janicek is the prevailing party. 

Janicek is the prevailing party in this case. Rule 54(d)(1)(B) states "[i]n detennining 

which party to an action is a prevailing party and entitled to costs, the trial court shall in its sound 

diseretion consider the final judgment or result ofthe action in relation to the relief sought by the 

respective parties." This Court granted Janicek's Motion for Summary Judgment in full and 

recommended that Janicek be decreed a water right with the elements recommended by the Idaho 
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Department ofWater Resources ("IDWR"). Memorandum Decision and Order on Motion/or 

Summary Judgment, In re SHEA Case No. 31)576. Subcase No. 63-27475 (May 2, 2008) 

("Summary Judgment Decision"). This result is entirely the opposite ofthe result sought by 

NMID and BOR in this subcase. Their position was that Janicek's water right "should not exist." 

NMlD Objection at 2; BOR Response at 2. NMID and BOR have not sought to alter or amend 

the Summary Judgment Decision and the Special Master's Recommendation. Janicek clearly is 

the prevailing party in this subcase. 

B. Janicek's discretionary costs were exceptional. 

All ofJanicek's requested costs were exceptional costs, in large part because the nature 

ofthis case was exceptional. The Idaho Supreme Court "has always construed the requirement 

that a cost be 'exceptional' under 1.R. C.P. 54( d)(1)(O) to include those costs incurred because 

the nature of the case was itself exceptional." Hayden Lake, 141 Idaho at 314,109 P.3d at 168. 

On summary judgment, Janicek established that the Objectors' position was unfounded as a 

matter oflaw. Nevertheless, the manner in which the Objectors pressed their position required 

Janicek to retain a hydrologist consultant to evaluate and be prepared to respond to the 

Objectors' ground water modeling and stream discharge data, and to independently collect 

discharge data , and review and prepare various diagrams, maps and expert reports in the course 

of discovery and trial preparation. 

Moreover, the allegation that NMID owned Purdam Gulch Creek required Janicek to 

incur the cost of retaining a title exaruination by TitleOne Corporation to be able to properly 

refute this assertion. This cost was particularly appropriate (and exceptional) inasmuch as NMID 

failed, in response to Janicek's discovery requests or otherwise, to produce relevant or 

substantial evidence ofits own supporting its claimed legal title to Purdam Gulch Creek. In 
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other words, NMID made the bate assertion ofits adverse title, and ofJanicek's trespass, but left 

it to Janicek to incur the expense to develop relevant facts. 

The natore ofproof that potentially would be required should a trial have ensued in this 

subcase also is exceptional in comparison with other civil matters and in comparison with other 

SRBA matters. This is a water rights case involving a wrlque body oflaw that derives from the 

connnon law ofthe westem states, statutes, wrlque administrative procedures and decisions, and 

the developing body oflaw in the SRBA itself This case also involved a not insubstantial 

amount ofhistorical research concerning the Janicek property in particular, and irrigation 

development under federal reclamation in the Treasure Valley generally. 

Unlike most SRBA subcases, which involve challenges to particnlar elements ofa water 

right or claims offurfeiture or abandonment, this subcase essentially involved NMID's and 

BOR's asserted claims ofadverse title to Janicek's real property and the water Janicek diverts. 

NMID asserted that the source ofwater in Pllrdam Gulch Creek was solely from irrigation water 

deliVered by BOR and used by NMID patrons. BOR then proffered a supporting brief and an 

expert to provide supporting testimony to that effect. NMID further asserted (without providing 

any quantitative filets) that its patrons beneficially used the water in Purdam Gulch Creek under a 

paramount right to Janicek's. 

Also, unlike the numerous subcases in Basin 63 where irrigation districts have objected to 

water rights on the assertion that the rights are based on use of the districts' "waste water," here 

NMID and BOR did not pursue a waste water remark. 3 Instead they argued that Janicek's water 

right "should not exist" at all. NMID Objection at 2; BOR Response at 2 (emphasis added). 

3 The possibility ofsuch an approach never arose in Ibis case until BOR's attorney raised it fur the f>.rSt 
time at the summary judgment hearing. AI 1I1e Augu;,"t 28, 2007 status conference, NMllYs attorney stated flatly 
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All of these factors conlributed to making this subcase and the costs Janicek incurred 

defending its water right claim exceptiona\. 

C. Janicek's discretionary costs were necessary and reasonable. 

Discretionary costs under Rule 54(d)(1)(D) "may include 'long distance phone calls, 

photocopying, faxes, travel expenses' and additional costs for expert witnesses." Hayden Lake, 

141 Idaho at 314,109 P.3d at 168, citing Auto. Club Ins. Co. v. Jackson, 124 Idaho 874, 880, 865 

P.2d 965, 971 (1993); Bailey v. Sanford, 139 Idaho 744, 755, 86 P.3d 458,469 (2004); Turner v. 

Willis, 116 Idaho 682, 686, 778 P.2d 804, 808 (1989). 

As set forth in the Lawrence Affidavit, the photocopying and copy expenses were 

necessary to prepare briefing and discovery responses in this matter. Lawrence Affidavit, ,. 8. In 

addition, long distance telephone and facsimile charges were necessary to communicate with 

NMID, BaR, and the SRBA Court, as were the courier and messenger charges. ld. As 

discussed above, the professionalfconsultant fees for title research, water flow analysis and 

critical review ofBaR's expert's conclusions were necessary to rea.~onably defend against 

NMlD's Objection and BOR's Response. Id. 

D. An award of discretionary costs is in the interests of justice. 

This has been a "David versus Goliath" subcase. On one side stands Janicek, a small 

limited liability company owned and managed by Brad and Lou Ann Janicek to operate their 

family farm. This is an entity with limited funds to defend itselfagainst legal attacks. On the 

other side stands the federal govermnent (BaR), represented and assisted by attorneys from the 

United States Attorney General's Office, the Department ofJustice and the Solicitors' Office of 

that this subcase was different from the other Basin 63 waste water cases where inclusion of a standard remark was 
the practice for settling the objections. 
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the Department ofInterior. Alongside BOR is NMID, a quasi-governmental irrigation district 

with an assessment base ofnearly 70,000 irrigated acres. 

Ironically, because Janicek is a taxpayer and a patron ofNMID, its own taxes and 

assessments have helped fund the litigation against it. Janicek, in other words, has been paying 

for both sides oflitigation that Janicek did not bring. Janicek was forced to defend the essential 

validity ofa water right that has been diverted from Purdam Gulch Creek and beneficially used 

on its land fur neady sixty years, and to defend its title in that irrigated land against an attack that 

the Court found to be "without merit." While the cost ofengaging in litigation like this might be 

insignificant to NM1D and BOR, it is very significant to Janicek. The interests ofjustice are 

served by awarding Janicek its discretionary costs. 

m. ATTORNEY FEES PURSUANT TO IDAHO CODE § 12-121 

A. Janicek is entitled to an award of attorney fees. 

Idaho Rule ofCivil Procedure 54(e)(1) and Idaho Code Section 12-121 give this Court 

diseretion to award attorney fees to the prevailing party.4 The test for awarding attorney fees is 

whether "the case was brought, pursued or defimded frivolously, unreasonably or without 

foundation." Idaho R eiv. P. 54(e)(l); 111 Re SRBA Case No. 39576, 3ubcase Nos. 65-02949A 

• Idaho Rule of Civil Procedure 54(e)(1) stales: 

In any civil action the court may award reasonable attorney fees, wbich at the discretion 
of the court may include paralegal fees, to the prevailing party or parties as defined in Rule 
54(d)(1 )(B), when provided for by any statute or conUllct Provided, attorney fees under section 
12-121, ldaho Code, may be awarded by the court only when it fmds, from the facts presented to 
it, that the case was brought" pursued or defended frivolously, unreasonably or without foundation; 
but attomey tees shall not be awarded pursuant to section 12-121, Idaho Code, on a delimIt 
judgment 

ldalta Code Section 12-121 stales: 

In any civil actiOll, the judge may award reasonable attorney's fees to the prevailing party 
or parties, provided that this section shall not alrer, repeal or amend any statute which otherwise 
provides fur the award ofattorney'. fees. 
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and 65-02949B, Order Recommending Attorney Fees and Denying Motion to Disallow Attorney 

Fees, slip op. at 3 (Sep. 17, 2002) (citing Owner-Operator Independent Drivers Ass 'n, Inc. v. 

Idaho Public Utilities Comm 'n, 125 Idaho 401, 408, 871 P.2d 818, 825 (1994». 

B. 	 Janicek indisputably is the prevailing party. 

Janicek is the prevailing party in this subcase. See discussion, supra. As discussed 

below, Janicek is entitled to an award ofattorney fees in the amount 0[$43,320.50 because 

NMID and BOR brought and pursued this subcase frivolously, unreasonably and without 

foundation. 

C. 	 NMID's and BOR's position was frivolous, unreasonable and without 
foundation. 

NMID's objection to Janicek's water right recommendation was based on its entirely 

novel theory (which BOR both directly and tacitly joined in) that Janicek established its water 

right by trespassing on a drain (i.e., Purdam Gulch Creek) "owned" by NMID, and that Janicek 

was diverting water that NMID "owned." NMID Objection at 2; NMID Memorandum in 

Opposition at 2, 6·11; BOR Opposition to Janicek's Motion for Summary Judgment at 2. As this 

Court found. this position was "without merit.» Order at 12 (empbasis added). 

Neither NMID nor BOR advanced any facts to support NMID's assertion that it owns 

Purdam Gulch Creek. See Order at 12 ("neither the NMID nor the BOR have produced any 

recorded instruments showing a real property interest in Janicek's real property"). They also 

made no attempt to describe the nature ofNMID's interest in Purdam Gulch Creek, except to say 

that NMID "owns" it Although it was not disputed that BOR undertook substantial carthwolk in 

excavating Purdam Gulch Creek to facilitate drainage in the early 1900's, and that NMID and/or 

BOR periodically Wldertook additional drainage maintenance wolk in Purdam Gulch Creek 

thereafter, these facts did not rise to the level ofestablishing any interest in Purdam Gulch Creek, 
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let alone an extent oftitle coming close to the outright ownership NMID claimed. 

Consequently, this Court could not determine the nature ofNMID's interest in Purdam Gulch 

Creek, except to say that it did not "own" it. See, id. ("whatever the precise nature of the 

[NMID's right] to use Janicek's property ... ,Janicek's water right was not initiated, and has not 

been maintained in trespass"). 

Importantly, the meritless trespass allegation (Le., as against NM!D's ownership ofa 

drain and all ofthe water in it) was the only argument pursued by NMID and BOR against 

Janicek. Unlike numerous other objections brought by iIrigation districts attempting to define 

their interests in water running in channels constructed or used by them as drains, NM!D did not 

base its objection on the souree being waste water. In these other "waste water" subcases of 

which counsel is aware, the iIrigation districts and BOR were satisfied with a ret:llllIk on the 

decree identifying the source either in whole or in part as "waste water." Throughout this 

subcase, however, NMID asserted that its objection to Janicek's water right was different than 

these "waste water" subcases. NMID, backed by BOR, was ardent in maintaining that Janicek's 

diversion was in trespass. 

They were fil:r less ardent when it came to proffering supporting :fuets, however. This is 

significant. It is one thing to press in good faith for an extension, modification or reversal of 

existing law. Idaho Code § 12-123(1)(b). However, given the clear statements of authority 

governing the issue in this subease, including the express statutory right to appropriate water 

from natural streams and from drains (J.C. §§ 42-101-107), and the oft-stated principle that a 

water right is only the right to beneficially use water, the legal question pressed by the Objectors 

was not a close one. 
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NMID's and BOR's apparent lack: of effurt in attempting to further their position bears 

directly on whether they pursued it frivolously, unreasonably and without fuundation. Granted, 

BOR employed a hydrologist who would have opined as to the source ofwater in Purdam Gulch 

Creek, but neither BOR nor NMID presented any evidence concerning the aetnal extent to whicb 

they or their patrons beneficially used water (i.e., the only right in water that can be "owned") 

water in Purdam Gulch Creek, or that Janicek's use ofthe water infringed on anyone else's 

beneficial use. These are :fucts that must be established ifone is to assert title in water, 

paramount or otherwise. 

Rather than providing such evidence, in its first responses to Ianicek's discovery requests 

seeking infonnation on this issue NMID asserted only that one subdivision used some 

undisclosed amount ofPurdam Gulch Creek water and that some other unknown amount is 

redelivered via the Kennedy Lateral to unspecified NMID lands. See Lawrence Affidavit, Ex. D. S 

Because of the lack ofclarity as to the extent, ifany, ofNMID's use ofPurdarn Gulch Creek 

waters (i.e. whether it beneficially used all ofthe waters potentially identifiable as waste waters), 

Janicek filed supplemental discovery requests. In response to these requests, NMID conceded 

that "NMID does not divert and put to beneficial use all of the water in the Purdom Drain." 

Lawrence Affidavit, Ex. E. In short, it took Janicek two rounds ofdiscovery requests to obtain 

the infonnation necessary to reach the conclusion that should have been apparent to NMID and 

BOR all along under well-settled prior appropriation principles-that NMID cannot "own" all of 

the water in Purdarn Gulch Creek because neither it nor its patrons use it all. 

5It ls 1IIlCiear whether the subdivision or the other lands to which NMlD claims to deliver its Purdam Gulch 
Creak waste waters lie within NMlD'. service area. This, of course, would be necessary to claim a paramount right 
to waste waters. Thompson v. Bingham, 18 Idaho 305, 308, 302 P.2d 948, 949 (1956) ("seepage water or waste 
water ... may be inlercepted and taken by such owner at any time and used on the land to which it is appurtenant"). 
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No evidence suggesting that NMID owned Purdam Gulch Creek or its waters was 

offered. In other words, the Objectors' position apparently was to "throw something at the wall 

and see what sticks." In dozens ofother subcases this strategy may have worked, presumably 

because the claimants were not willing or financially able to resist, and so they settled. Here that 

strategy required Janicek to incur substantial costs to show that NMID's and BaR's position 

lacked any adhesive qualities. 

The Court found the trespass allegation to be ''without merit" Because NMID and BaR 

brought and pursued this entire action unreasonably and without foundation, Janicek should be 

awarded its attorney fees as requested. 

IV. RULE S4(E)(3) ATTORNEY FEE AWARD FACTORS 

Rule 54(e)(3) enumerates factors that the Court must consider to determine the amount of 

attorney fees to award. Based on these factors discussed below, this Court should award Janicek 

its full requested amount of attorney fees. 

(A) The time and labor required. 

To defend agalnst NMlD's and BOR's allegations, Janicek's attorneys spent substantial 

time evaluating the fuctual and legal basis for NMID's, BOR's, and Janicek's respective claims 

ofinterest to Purdam Gulch Creek, and researChing the body oflaw governing waste water 

appropriations. Additional time was spent preparing and reviewing supplemental discovery 

requests and responses to discern what facts, ifany, would suggest that Janicek was diverting 

water from Purdam Gulch Creek that otherwise would have been used by NMID patrons or 

others. No such fucts were obtained. Janicek's attorneys devoted substantial time to briefing 

these issues on summary judgment. The actual time spent by Janicek's attorneys on this matter 

is set forth in detail in the Lawrence Affidavit and the exhibits thereto. 
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(B) 	 The novelty and difficulty of the questions. 

As discussed above, the issue raised by NMID and BOR in this case was at lesst unique, 

albeit unfounded. Unlike other subcases where irrigation districts conceded that water right 

claimants at a minimum have a right to appropriate alleged "waste water," Janicek had to prove, 

first and foremost, that it was entitled to a water right at all. As posed, the issue required Janicek 

to incur expenses to be prepared to establish. the extent of its title to the bed and banks ofPurdam 

Gulch Creek where it crosses its property, to confirm that water was available in Purdam Gulch 

Creek sufficient to support its appropriation, and thatIdaho law allows Janicek's appropriation. 

Janicek's attorneys' efforts included researching the factual and legal basis fur NMID's, BOR's, 

and Janicek's respective claims of interest to Purdam Gulch Creek and its waters, and 

researching the body of law governing waste water appropriations. Janicek respectfully submits 

that the novelty and difficulty of the issues raised by NMID and BOR supports a full award of 

attorney fees. 

(C) 	 The skill requisite to perfuIlll the legal service properly and the experience and 
ability of the attorney in the particular field oflaw. 

This case presented issues with significant potential adverse impacts on Janicek's 

business. Janicek was refurred to attorney Michael Creamer at Givens Pursley LLP by Janicek's 

general business counsel, in large part due to Mr. Creamer's knowledge of Idaho water law and 

his experience with irrigation districts and BOR project developments and operations in the 

Treasure Valley and elsewhere. This was an important factor in Janicek's defense of the 

objections, particularly inasmuch as NMID and BOR also were represented by counsel 

experienced and skilled in these areas. Janicek respectfully submits that this factor supports a 

full award of attorney fees. 
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(D) The prevailing charges for like work. 

As set forth in the Lawrence Affidavit, the prevailing rates for this kind ofwork in Ada 

County, Idaho, are between $175 and $300 per hour. The rates actually charged by Janieek's 

counsel are within that range. The overall cost of the representation also is appropriate given the 

nature and course ofthe litigation. 

(E) Whether the fee is fixed or contingent. 

The attorney fee paid by Janicek is based upon the time actually worked by Janicek's 

attorneys on this matter. 

(F) The lime limitations imposed by the client or the circumstances of the ease. 

There were no particular time limitations. 

(0) The amount involved and the results obtained. 

The fees incurred by Janicek to successfully defend its water right against the objections 

by NMID and BOR were commensurate with the result obtained. The result ofJanicek's suecess 

on summary judgment is that Janicek holds a 1951-prioritywater right to divert 1.4 eubic feet 

per second to irrigate a seventy acre farm. Had Janicek not prevailed, it would not hold a water 

right to irrigate these seventy acres and would have to obtain another water source to ensure an 

adequate irrigation season supply. This might have required purchasing an existing water right. 

Accordingly, it was reasonable to incur $43,320.50 in attorney fees to obtain the result in this 

subcase. 

(H) The undesirability of the case. 

This subcase arguably was undesirable given the significant disparity of resources 

available to defend Janicek's position when compared with the resources of the parties 

marshaled against it. 
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(I) The nature and length of the professional relationship with the client. 

This is the first matter for which Givens Pursley LLP has represented Janicek. 

(J) 	 Awards in similar cases. 

Janicek's counsel is not aware ofanysubcases similar to this one. That is, this is the only 

subcase of which Janicek's counsel is aware in which an irrigation district and BOR alleged that 

a claimant was not entitled to a water right at all because ofalleged trespass. Janicek's counsel 

is also not aware ofany other "waste water" subcases involving irrigation districts and BOR 

where attorney fees were requested or awarded. Janicek's requested attorney fees and costs are, 

however, comparable to fees incurred in other civil litigation Janicek's counsel have been 

involved in with multiple parties, use of experts and analysis oftechnical data, discovery, motion 

practice and oral argument as was the case here. 

(K) 	 The reasonable cost of automated legal research (Computer Assisted Legal 
Research). ifthe court finds it was reasonably necessary in preparing a party's 
case. 

Janicek's counsel did not use or charge Janicek f('.es for automated legal rest'arch. 

(L) 	 Any other factor which the court deems appropriate in the particular case. 

Janicek respectfully submits that the above factors, in and of themselves, warrant this 

Court's award ofJanicek's attorney fees. 

V. ATTORNEY FEES MAYBE AWARDED AGAINST BOR 

The Court may award attorney fees against BOR under Rule 54(e) and Idaho Code 

Section 12-121. Although the issue has not been squarely decided in Idaho or elsewhere, Janicek 

contends that the McCarran Amendment, 43 U.S.C. § 666, does not prohibit such an award. 

Here, there was no justification for BOR's position that Janicek was not entitled to a 

water right As this Court has concluded, the argument that Janicek trespassed on a drain owned 
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by NMID was "without merit." Order at 12. BOR did not provide any evidence to support the 

assertion that Janicek was trespassing. Of course, BOR did not file the original objection against 

Janicek (NMID did), but it did file a response supporting NMID's objection, as well as briefing 

opposing Janicek's motion for summaryjudgment Also, it appears that BaR generally assisted 

and supported NMID in this litigation by providing affidavits and expert analysis. See, e.g., 

NMID Memorandum in Opposition at 3-4 (citing Affidavit ofJerry Gregg, Area Manager for 

BOR's Snake River Area Office). BaR was thus complicit in NMID bringing and pursuing its 

objection, and it should be responsible for paying Janicek's attorney fees. 

A. 	 The McCarran Amendment does not preclude an award of attorney fees 
against BOR. 

Janicek anticipates that BaR will argue that the McCarran Amendment precludes an 

award ofattomey fees against the United States. However, to Janicek's knowledge, no court has 

ever held as much. 

The McCarran Amandment provides: 

Consent is hereby given to join the United States as a defendant in any suit (1) for 
the adjudication of rights to the use of water of a river system or other source ..• 
.. The United States, when a party to any such suit, shall (1) be deemed to have 
waived any right to plead that the State laws are inapplicable or that the United 
States is not amenable thereto by reason of its sovereignty, and (2) shall be 
subject to the judgments, orders, and decrees of the court having jurisdiction, and 
may obtain review thereof; in the same manner and to the same extent as a private 
individual under like circumstances: Provided, That no judgment fur costs shall 
be entered against the United States in any such suit. 

(43 U.S.C. § 666, emphasis in original.) 

The scope of the McCarran Amendment's "cost proviso" was addressed by the u.s. 

Supreme Court in United States v. Idaho, Ex Rei Dir, Dept. afWater Res., 508 U.S. 1 (1993). In 

that ease, the Court discussed whether the "cost proviso" prohibited the State of Idaho from 

charging the federal government filing fecs for SRBA claims. In reaching its holding, the Court 

MEMORANDUM OF COSTS ANDREQUESTFOR ATTORNEY FEES 	 Page 15 of20 
S.~ENTS\9S47iI\McmQ 11; lIkom.ey (e;s md ""-'115.DOC 

http:lIkom.ey


agreed with the Idaho Supreme Court's observation that "'fees' and 'costs' mean two different 

things in the context oflawsuil:s." ld. at 8. But, because it found that the "fees" for filing SRBA 

claims were indistinguishable from other court "costs," the Court found that the McCarran 

Amendment precluded Charging the federal government "the sort of fees that Idaho sought to 

exact" ld. In that case, the "files" were intended to help finance the administrative costs of the 

SRBA. 

The upshot, however, is that the U.S. Supreme Court agreed that "costs" and "fees" are 

different, and that the McCarran Amendment's "cost proviso" applies to only those files that are 

actually costs. Idaho statutes and case law recognize the distinction between costs and fees also. 

In particular, Idaho decisions and statutes make a clear distinction between "costs" and 

"attorney fees." Clearly the distinction is intended to be meaningful "The general rule is that 

costs do not include attorney fees unless attorney fees are expressly included in the definition of 

the term costs." Noble v. Ada County Elections Board, 135 Idaho 495, 504, 20 P.3d 679,688 

(2000) (citing 20 AM. JUR. 2D Costs § 1 (1995) and 20 c.J.S. Costs § 125 (1990». See also. 

Idaho Code 42-1423 (prohibiting judgment for costs or award ofattorneyfees against the State 

ofIdaho in general stream adjudication); Idaho R. Civ. P. 37(a)-(1) (allowing award of attorney's 

fees, costs or expenses as sanctions); Idaho R. Civ. P. II (providing for payment ofa party's 

expenses and reasonable attorney's fee as a sanction); Bellar v. Cenarrusa, 106 Idaho 571, 578, 

682 P.2d 524, 531 (1984) (recognizing American rule that attorney fees are to be awarded only 

where authorized by statuteO! contract); Jones Y. Berezay, 120 Idaho 332,815 P.2d 1072 (1991) 

(award ofcosts and attorney fees, or either, is not a prerequisite to an order granting voluntary 

dismissal pursuant to Rule 41(a)(2»; Joyce Livestock Company v. United States ofAmerica, 156 
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P.3d 502, 144 Idaho 1 (2007) (analyzing SRBA court's denial of attorney fees award as against 

the United States in McCarran Amendment litigation where claim not pursued frivolously). 

There is one instance where the consistent and clear demarcation between costs and 

attorney's fees may appear blurred - Idaho R. Civ. P. 54(e){5), which states that when attorney 

fees are "allowable by statute or contract they shalJ be deemed as costs in an action and 

processed in the same manner as costs and included in a memorandum ofcosts." This Rule, 

then, instructs litigants and the courts as to how attomey fues, when aI10wable to a prevailing 

party, are to be presented to and processed by the Court - i.e., "in the same manner as costs." 

Rule 54 does not, however, transmute attorney fees into costs or define them as such. 

In previous attorney fee litigation in the SRBA, the United States has struggled to read 

Rule 54{e)(5) to eliminate the distinction altogether. But the effort makes sense only because it 

was attempting to avoid the risk ofan attomey fee judgment by forcing "attorney fees" into a 

«cost" pigeon hole ofthe McCarran Amendment something neither the Idaho Rules ofCivil 

Procedure nor the McCarran Amendment contemplate. Because neither Idaho statutes nor the 

McCarran Amendment's "cost proviso" expressly include attorney fees in a definition ofcosts, 

they do not prohibit an award of attorney fees against BOR. Noble, 135 Idaho 495, 504, 20 P.3d 

679,688 (2000) (costs do not include attorney fees unless attorney fees are expressly included in 

the definition ofthe term costs). 

The United States' argument that the McCarran Amendment's "cost proviso" exempts it 

from an attorney fee judgment has been expressly rejected at least once already in the SRBA. 

See In re SRBA, Case No. 39576, Amended Memorandum Decision and Order on the United 

States' Motions to Withdraw and Mer Claim and Costs' Motion for Conditions on Any 

Dismissal and Motion for Sanctions, pp. 8-14 (filed by Special Master Brigette Bilyeu on Jan. 
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30, 1996) (awarding attorney fees to a private party against the United States pursuant to LR.C.P. 

11 and concluding that United States v. Idaho, Ex Rel Dir, Dept. a/Water Res., 508 U.S. 1 

(1993),did not hold that the McCamm Amendment exempted the United States from attorney 

fees under Idaho Rules ofCivil Procedure, but rather exempted it only from certain fees for 

administrative and judicial expenses incurred in the SRBA)."Id. at 8. 

Accordingly, because BOR is a non-prevailing party in this subcase, Idaho Code Section 

12-121 allows an award of attorney fees against it. The McCamm Amendment does not prohibit 

such an award. Janicek respectfully submits that BOR may be required by this Court to pay 

Janicek's attorney fees. 

VL CONCLUSION 

Janicek respectfully submits that the interests of justice warrant this Court awarding 

Janicek its reasonable, necessary, and exceptional discretionary costs in the total amount of 

$3,939.41 and its attorney fees in the amount of$43,320.50 because Janicek is the prevailing 

party and NMID and BOR brought and pursued this litigation frivolously, unreasonably, and 

without foundation. To the beat ofJanicek's knowledge and belief; the items listed herein as 

costs and attorney fees are correct, were reasonably incurred by Janicek in defense of its water 

right claim, and the costs and attorney fees claimed are in compliance with Idaho Rules ofCivil 

Procedure 54(d) and 54(e). 

DATED this 28'!P1 day ofAugust, 2008. 

Respectfully submitted, 

:WBNSPUR LEyr:Pc&A 
Michael P. Lawrence ~ 
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f'1fIh Judicial Diatrict 
County of 1WIn Fall, • of Idaho 

MAY -22008 

ay--=====~_

&Itt 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 


STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 


In ReSRBA ) Subcase 63-27475 
) (,Janicek Properties, LLC) 

Case No. 39576 ) 
) MEMORANDUM DECISION AND 
) ORDER ON MOTION FOR SUMMARY 
) JUDGMENT 
) 
) SPECIAL MASTER'S REPORT AND 
) RECOMMENDATION 

Summary of Ruling: The water in Purdam Gulch Creek, which includes seepage 
and waste water from the Nampa & Meridian Irrigation District, is public water of 
the state and therefore subject to appropriation and beneficial use in accordance 
with Idaho law, regardless of whether the creek is a natural stream or watercourse. 
The partial decree for Janicek's water right should include a remark regarding the 
use ofwastewater. Janicek's water right was not initiated in trespass. The license 
agreement entered into by the NMID and Bradley Janicek in 1996 for the use of 
water from the Sky Pilot drain does not estop Janicek from asserting a claim to a 
water right from Purdam Gulch Creek. 

I. APPEARANCES 

Michael C. Creamer and Michael P. Lawrence, Givens Pursley, LLP, Boise, Idaho, for 
claimant Janicek Properties, LLC. 

S. Bryce Farris, Ringert Clark Chartered, Boise, Idaho, for objector Nampa & Meridian 
Irrigation District. 

David W. Gehlert, United States Department of Justice, Denver, Colorado, for respondent 
United States ofAmerica, Department ofinterior, Bureau of Reclamation. 

Scott 1. Campbell, Dylan B. Lawrence, Moffat, Thomas, Barrett, Rock & Fields, 
Chartered, Boise, Idaho, for intervenor Pioneer Irrigation District. 
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II. STATEMENT OF FACTS 

The water right claim at issue herein is based upon beneficial use. The right is 

claimed by Janicek Properties, LLC ("Janicek"), and was recommended in the Basin 63, 

Part 2, Director's Report with the following elements: 

Source: Purdam Gulch Creek 
Quantity: J.400 cfs 
Priority Date: 03/0 lfl95 I 
Point of Diversion: T03N ROI W SI5 SESENE 
Purpose and Period of Use: Irrigation 03/0 I to 11115 
Place of Use: T03N ROI W SIS SWNE (34.00 acres) SENE (36.00 acres) 70 

acres total 

The source of the claimed right has been referred to in the briefing as Purdam 

Gulch, Purdam Slough, Purdam Slough Drain, Purdam Drain, and Purdam Gulch Creek. 

The name of source is not at issue herein, and accordingly the name used in the 

Director's Report - Purdam Gulch Creek -- will hereinafter he used. 

On June I, 1915, the United States of America, Department of Interior, Bureau of 

Reclamation ("BOR") and the Nampa & Meridian Irrigation District ("NMID") entered 

into a contract ("1915 Contract") designed to meet two goals: I) secure additional water 

supply for the NMID, particularly storage water from the Boise Project, which included 

Arrowrock and Deer Flat reservoirs; and 2) to construct a system of drains to remove 

canai seepage and irrigation infiltration water that had been raising the water table and 

making or threatening to make some lands within the NMID incapable of cultivation. 

1915 Contract, pp. 1-2, Exhibit C to the Affidavit a/Michael P. Lawrence. The 1915 

Contract contemplated that the drains to be constructed would have sufficient capacity to 

drain seepage water that originated both in the lands lying above the NMID, as well as 

seepage water originating within the NMID itself. ld., pp. 3-4. The 1915 Contract 

contemplated the construction ofonly "principal" drains, to which individual and 

community farm drains could he connected. Id., p 4. 

The parties to the contract (the BOR and the NMID) agreed, as between 

themselves, to an apportionment of the right to water developed in the drainage system. 
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[d., p. 7. The 1915 Contract also contemplated that some funds may need to be used as 

compensation for damages for interference with existing rights with sources ofwater in 

the "drains, sloughs or natural channels" within the NMID, where the deepening of such 

channels and the construction of the drains may interfere with such rights. Id., pp. 16-17. 

The "Estimate of Cost" attached to the 1915 Contract Slates: "The proposed [drainage 1 
ditches will follow the natural drainage courses as closely as feasible, and these channels 

will be straightened and deepened. Five Mile Creek, Wilson Slough, Purdam Gulch, 

Elijah Slough." Id., Estimate ofCost at p. I. 

The 70 acre place of use for Janicek's claimed right is wholly 'Within the 

boundaries of the NMID. Affidavit ofJohn P. Anderson, p. 2. Janicek's property 

receives NMID water delivered through the Kennedy LateraL [d. Janicek's property also 

receives drainage benefits by the NMID. Id. Janicek's property is near the top of the 

Purdam Gulch Creek drain, which begins less than one milc to the east Jd. Janicek is 

the owner of the land through which Purdam Gulch Creek passes and upon which 

Janicek's claimed point of diversion is located. Affidavit ofBradley J. Janicek; Affidavit 

ofJerry Gregg, Exhibit G (Map of Boise Project). Janicek is the record o'Wner, in fee 

simple, of the real property that includes the bed and banks of Purdam Gulch Creek 

where said Creek crosses his property. Affidavit ofBradley J. Janicek. There are no 

instruments of record which describe the NMID's real property interests in the bed and 

banks of Pur dam Gulch Creek where it crosses Janicek's property. ld. 

The Purdarn Gulch Creek drain, along the relevant stretch, is constructed to a 

depth of approximately twelve feet (12'). Affidavit ofRobert D. Schmidt. Essentially all 

of the \vater that collects in the Purdam Gulch Creek drain is water from canal seepage 

and irrigation infiltration occurring within NMID lands. Jd. The vast majority of the 

water in the Purdam Gulch Creek drain results from the interception of shallow ground 

water, and direct surface runoff may contribute water at some times of the year, 

depending on precipitation conditions. Affidavit ofScott N King, p. 3. 

By 1914, after several years ofwidesprcad irrigation both outside and within the 

boundaries of the NMID, and prior to the construction of the drain in Purdam Gulch 

Creek, the water table in the vicinity ofPur dam Gulch Creck had risen to between zero 
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feet (0') and six feet (6'). Affidavit ofJerry Gregg, Exhibit E. In the absence of this 

irrigation, the water table would have been much lower. Affidavit ofRobert D. Schmidt. 

The computer model of subsurface flow utilized by Robert Schmidt predicts that the pre­

development water table would have been 13.6 feet below the bottom of the drain (which 

was constructed to a depth ofapproximately 12 feet). Affidavit ofRobert D. Schmidt. In 

the absence of the shallow ground water that contributes to the Purdam Gulch Creek 

drain, it is unlikely that pre-development surface runoff into Purdam Gulch Creek would 

have yielded sufficient water in either volume or continuity of flow to be beneficially 

useable for the irrigation of farm land. 

The NMID recaptures and Ie-uses water from the Purdam Gulch Creek drain 

downstream from Janicek's point ofdiversion. The NMID pumps water from the drain 

to the Kennedy Lateral to be used by NMID landowners. Additionally, water in the drain 

is diverted into a pressurized irrigation system for the St. James Place Subdivision. 

Affidavit ofJohn P. Anderson. Neither the NMID nor the BOR have alleged that the 

NMID recaptures and re-uses all of its water that finds its way into the Purdam Gulch 

Creek drain, nor are there any facts in the record showing that Janicck's diversion has 

caused the flow ofwater in the drain tu be insufficient for NMID's purposes ofre-use. 

Upon leaving the boundaries of the NMID, the water in the Purdarn Gulch Creek drain 

enters the boundaries of the Pioneer Irrigation Distriet. 

Neither the NMID nor the BOR have ever communicated to Janicek that his 

diversion works or his use of the water from the drain have caused injury to the drainage 

ditch, interfered with the functioning of the system, or hindered I\'MID's maintenance of 

the drain. Affidavit ofBradley J Janicek. 

III. ISSUES PRESENTED 

The Motion for Summary Judgment filed by Janieck and the opposition thereto 

filed by the NMID and the BOR raise the following issues: 

1. Was the water in Purdarn Gulch Creek -- which is a drain constructed by 

the Bureau ofReclamation ("BOR") pursuant to a contract between the BOR and the 
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Nampa & Meridian Irrigation District ("NMID") dated June I, 1915 - subject to 

appropriation on March 1, 1951? 

2. Should the partial decree issued for Janicek's water right contain a remark 

for purposes of defining, clarifying, or administering the right? 

3. Was Janicek's claimed water right initiated in trespass and therefore 

invalid? 

4. Is Janicek estopped to assert a water right from the Purdam Gulch Creek 

drain by reason that one of the members ofJanicek Properties, LLC (Bradley Janicek) 

had previously entered into a license agreement with the NMID for the use of water out 

of the Sky Pilot drain? 

IV. MATTER DEEMED FULLY SUBMITTED FOR DECISION 

Oral argument occurred in this matter ou April 16, 2008. The parties have not 

requested an opportunity to submit additional briefing, nor does this Special Master 

require any additional briefing. Therefore, this matter is deemed fully submitted for 

decision the next business day, or April 17, 200K 

V. STA."lDARD OF REVIEW ON SUMMARY JUDGMENT 

A motion for summary judgment shall be rendered if the pleadings, depositions, 

and admissions on file, together with the affidavits, if any, show that there is no genuine 

issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law. J.R.C.P. 56(c); Olsen v. J A. Freeman Co., 117 Idaho 706, 791 P.2d 1285 (1990). 

All controverted facts are liberally construed in favor of the non-moving party. Tusch 

Enterprises v. Coffin, 113 Idaho 37, 740 P.2d 1022 (1987). The burden at all times is 

upon the moving party to prove the absence ofa genuine issue of material fact. 

Petricevich v. Salmon River Canal Co., 92 Idaho 865,452 P.2d 362 (1969). The moving 

party's case must be anchored on something more than speculation, and a mere scintilla 

of evidence is not enough to create a genuine issue. R. G. Nelson. A.l.A. v. Steer, 118 

Idaho 409, 797 P.2d 117 (1990). All doubts are to be resolved against the moving party, 

and the motion must be denied ifthe evidence is such that conflicting inferences may be 
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drav.TI therefrom and if reasonable people might reach different conclusions. Doe v. 

Durtschi, 101 Idaho 466, 716 P.2d 1238 (1986). The court is authorized to enter 

summary judgment in favor of non-moving parties. Barlow's Inc. v. Bannock Cleaning 

Corp., 103 Idaho 310, 647 P.2d 766 (Ct. App. 1982). 

VI. ANALYSIS 

1. Was the water in the Purdam Gulch Creek drain subject to appropriation 

on March 1,19511 

For the reasons set forth below, this Special Master holds that on the date of 

appropriation and beneficial use of the water of the Purdarn Gulch Creek drain by 

Janicek's predecessor-in-interest (March I, 1951), the water therein was public water of 

the state ofIdaho and subject to appropriation and beneficial use. 

The NMID and the BOR argue that the Purdam Gulch Creek drain is not a natural 

stream or watercourse I , and therefore the water therein is not subject to appropriation. 

Janicek argues that the Purdarn Gulch Creek drain is a natural watercourse, but further 

argues that irrespective ofwhether the drain is, or is not, a natural watercourse, Janicek's 

appropriation ofwater is valid because waste, seepage, and spring waters are subject to 

appropriation under Idaho Code § 42-107, which states: 

42-107. Priority - Waste, seepage, and spring waters. - All 
ditches now constructed or which may hereafter be constructed for the 
purpose of utilizing seepage, waste or spring water of the state, shall be 
governed by the same laws relating to priority of right as those ditches, 
canals and conduits constructed for the purpose of utilizing the waters of 
running streams. 

I The Idaho Supreme Court has defined a natural water course as: 
[A] stream of water flowing in a definite channel, having a bed or sides Or banks, and 
discharging itself into some other stream or body of water. The flow of water need not be 
constant, but must be more than mere surface drainage occasioned by extraordinary 
causes; there must be substantial indications of the existence of a stream, which is 
ordinarily a moving body of water. 

Burgess v. Salmon River Canal Co., 119 Idaho 299, 305, 805 P.2d 1223, 1229 (2001); LoosU v. Heseman, 
66 Idaho 469,481,162 P.2d393, 398 (1945). 
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This Special Master agrees with Janicek and holds that a determination of whether 

the Purdam Gulch Creek drain is, or at sometime was, a natural watercourse is 

immaterial, and that the water in the drain is public water of the state and therefor was 

subject to being appropriated by Janicek's predecessor-in-interest? 

The argument put forth by the NMID and the BOR relies upon a the statement 

contained in the last sentence of Sebern v. Moore, 44 Idaho 410, 258 P. 176 (1927): 

Where there has been no appropriation of waste or seepage water prior to 
the construction of the drain in which such water collects, said water is in 
the possession of the owner of the drain, and is therefore not subject to 
appropriation under [I.C. § 42-107]. 

Sebern, 44 Idaho at 418, 258 P. at 178. Janicek argues that this statement is 

dictum, and was not necessary for the determination made in that case. Janicek also 

points out that this statement has not since been cited by any Idaho court. For the reasons 

set forth below, this Special Master finds that this statement in Sebern is not inconsistent 

with the holding herein that Janicek has a valid water right with a source of the Purdam 

Gulch drain. 

The statement in Sebern is in regard to appropriations ofwaste or seepage water 

pursuant to Idaho Code § 42-107. In reading Idaho Code § 42-107, it should be noted 

that the statute applies to "utilizing seepage, waste or spring water a/the state . .." Two 

key observations to be made are: 1) the statute envisions "utilizing" the water (i.e 

beneficial use), as opposed to drainage of water for the purpose of elimination; and 2) 

the water is "water a/the state" as opposed to private water.3 The statement made by the 

Sebern court presupposes that the person who constructed a ditch to collect seepage and 

waste water did so with the intent of beneficially using all of the water so collected. The 

2 There is considerable uncertainty in making a factual determination - either from the affidavits on file, or 
at trial on the matter - as to the hydraulic properties of Pur dam Gulch Creek prior to human manipUlation 
of the flow of water in the area. 'Whatever those hydraulic properties may have been, they have not existed 
for many years, and did not exist in 1951 at the time of appropriation of the subject right. Large scale 
irrigation had raised the water table in the Purdam Gulch and elsewhere, and a deep drain was excavated by 
the BOR for the purpose oflowering the water table. Janicek's predecessors-in-interest made the 
appropriation of water under the conditions as they essentially exist today, not under the conditions that 
existed prior to the excavation of the drain. 
3 The common law doctrine relating to private water has been recognized in Idaho, and the definition is 
codified in I.e. §§ 42-212 and 213. It is not contended by any party in this subcase that the water in the 
Purdam Gulch Creek drain is private water. 
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statement simply does not address the situation where the person or entity that 

constructed the drainage ditch does not beneficially use all of the water so collected, 

leaving a balance ofwater ofthe state in the ditch Any water collected in the drain but 

not appropriated for beneficial use by the person or entity that constructed the drain, 

remains water ofthe state, and as such it is subject to appropriation in accordance with 

Idaho law. For this reason, the determination ofwhether the Purdam Gulch Creek 

drainage structure is a natural stream or not is immaterial - what matters is that the water 

is water of the state. 

The NMID argues that there is no difference between Janicek drawing water from 

the Purdam Gulch Creek drain and drawing water directly out ofNMID' s delivery canals. 

This Special Master is not persuaded by this argument because there is a clear distinction 

betwecn the two. 

The NMID's diversions from the running streams of the state are required to have 

some type of infrastructure at the point of diversion that is designed to regulate and 

control the amount of water diverted. In this way, the amount ofwater diverted is in line 

with the amount entitled to be diverted under the applicable water right(s), and the 

conveyance system can be turned off at the end of the applicable period of use. A ditch 

constructed for the purpose of intercepting and collecting seepage or waste water from 

saturated soils, on the other hand, does not and can not have any such infrastructure. 

Such a ditch does not even have a precise point of diversion. The ditch will collect 

whatever water drains into it, and there simply is no way to regulate, limit, or shut off the 

flow of water into the drainage ditch. Because of this inability to regulate and limit the 

flow of water into the ditch, it is certainly possible that the amount ofpublic water 

collected in the drain exceeds that which can be beneficially used by the person or entity 

that constructed the ditch - in terms of quantity, annual volume, and period of use. 

Because any balance ofunused water in the drainage ditch is still public water ofthe 

state, it is subject to appropriation under the laws of the state. 

lbe "dictum" sentence from Sebern is not necessarily an incorrect statement of 

the law, but rather it is incomplete. A more complete statement is: Idaho Code § 42-107 

provides that public waters of the state that that are found in the form of seepage, waste, 
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or spring waters, may be collected by means of ditches and appropriated under the same 

laws relating to priority as the waters of running streams. Because the extent of such an 

appropriation is determined by the extent of beneficial use, in the event that the 

appropriator is unable to beneficially use all of the water so collected, any balance 

remaining in the ditch is subject to appropriation by other users in accordance with Idaho 

law. Where such appropriator is able to beneficially use all of the water so collected, and 

"where there has been no appropriation of waste or seepage water prior to the 

construction of the drain in which such water collects, said water is in the possession of 

the owner of the drain, and is therefore not subject to [subsequent] appropriation under 

[I.e. § 42-107]." Sebern, 44 Idaho at 4 J8,258 P. at 178. 

Under this rule, it would not matter whether the right to the use of the water by 

the constructor of the ditch was based upen the beneficial use of the water so collected in 

the drain (as is contemplated by I.C. § 42-107), or whether the right to the use of the 

drain water is based upen the right of a paranlOunt appropriator to recapture and reuse 

identifiable water previously diverted from a natural steam (as is the right of the NMID in 

the instant case). The alternative interpretation of the statement in Sebern essentially 

creates a license for the continued wasting of water by placing a servitude on the water 

which prevents it from being used by others until it comingles with a natural stream, i.e. 

the original appropriator is not using the water and others are precluded as well from 

using the water. 

2. Should the partial decree issued for Janicek's water right contain a 

remark for purposes of defining, clarifying, or administering the right? 

At oral argument on summary judgment, the parties discussed whether a remark 

should be included in Janicek's water right - should such right exist regarding the legal 

effect of the water right having a source that includes waste water. Counsel for Janicek 

argued that no such remark would be necessary. Counsel for the NMID argued that any 

right of Janicek to use the waste water of the NMID should be qualified by a remark. 

Under Idaho Code § 42-1411 (2)0), the director of IDWR may include in a 

director's reper! "such remarks and other matters as are necessary for definition of the 
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right, for clarification of any element of a right, or for administration of the right by the 

director." I.C. § 42-1411(2)(j}. The Director's Report for water right 63-27475 contains 

no remark regarding the fact that a substantial portion of the water in Purdam Gulch 

Creek drain is waste water and seepage coming from lands irrigated by water diverted 

from the Boise River under NMID's water rights. Under Idaho law, the NMID has the 

right to recapture and re-use any of this water that can reasonably be identified as 

originating from water diverted under its water rights. Hidden Springs Trout Ranch, Inc. 

v. Hagerman Water Users. Inc., 101 Idaho 677, 680, 619 P.2d 1130, 1133 (1980)(citing 

Coltiwrpv. Mountain Home Irr. Dist., 66 Idaho 173, 157 P.2d 1005 (1945»); United 

States v. Haga, 276 F. 41 (D. Idaho 1921). This right to recapture and re-use is 

unaffected by junior appropriations of the waste and seepage water. Hidden Springs, 101 

Idaho at 680, 619 P.2d at 1133. The water so re-used byNMID is pursuant to the right(s) 

under which the water was first diverted, and not as an independent water right to the use 

of the seepage and drain water. A&B Irr. Dist. v. Aberdeen-American Falls Ground 

Water Dist., 141 Idaho 746, 753, 118 P.3d 78. Such re-use by NMID would necessarily 

have to occur within the parameters of the right under which the water was diverted ­

impcrtantly v"ithin the allowable place ofuse. The NMID is the paramount appropriator 

of the water that can be so identified, and as such the right of the NMID to capture and 

re-use this water is superior to Janicek's right in two respects. 

First, the NMID's right is superior based on relative priority dates. Janicek's right 

has a priority date of 1951, the NMID rights are much earlier. NMID 's Memorandum in 

Opposition, p. 3. Accordingly, any re-use of the water in the drain that is identifiably 

NMID water would be a use under those earlier priority dates. Secondly, and irrespective 

of the relative priority dates, NMlD is the paramount appropriator and has the right to 

cease wasting the water, in good faith change the place or manner of wasting it, or to 

recapture it, so long as the NMlD applies it to beneficial use within the parameters of the 

water right(s) under which it was diverted. Sebern, 44 Idaho at 418, 258 P. at l78 (citing 

United States v. Haga, 276 F. 41). Janicek does not have a vested right to such seepage 

and waste water as against the NMID's paramount ov"nership. 
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In accordance with the foregoing, and despite the fact that no waste water remark 

was included in the Director's Report, for purposes of the administration of both 

Janicek's right and the NMID's paramount right(s), this Special Master finds and 

concludes that the partial decree issued for Janicek's water right should contain the 

following remark: 

The source of this water right includes waste water. This right remains 
subject to the right of the original appropriator, in good faith and in 
compliance with state laws governing changes in use and/or expansion of 
water rights, to cease wasting water, to change the place or manner of 
wasting it, or to recapture it. 

This Special Master finds the remark is necessary to define Janicek's right to 

show that the right is not subject to the same panoply of rights associated with a water 

right with a source that does not include waste water. Furthermore, such a remark 

prevents any injury resulting to the paramount appropriator. 

3. Was Janicek's claimed water right initiated in trespass and therefore 

invalid? 

The NMID argues that the Purdam Gulch Creek drain is a "facility owned, 

operated, and maintained by NMID," and that Janicek's diversion of water constitutes a 

trespass upon that NMID owned facility, NMID's Memorandum in Opposition, p. 6. 

Under Idaho law, one cannot initiate a water right in trespass. Idaho Power Co. 11. BuM, 

62 Idaho 351, III P.2d 1088 (1941); Jones 11. Mclntire, 60 Idaho 338, 344, 91 P.2d 373 

(1939). As explained below, this Special Master holds that Janicek's water right was not 

initiated in trespass 

The affidavits on file in this subcase demonstrate that Janicek is the owner of 

record, in fee simple, of the real property where his point of diversion is located. 

Affidavit ofBradley Janicek, pp. 1-2. Furthermore, Janicek's diversion works in the 

Purdam Gulch Creek drain have not interfered with NMID's or BOR use of the drain. ld. 

p.2. The NMID describes the Purdam Gulch Creek drain as a "facility" of the NMlD. 

NMID's ,Memorandum in OppOSition, p. 2. There is no question that this facility - the 

Purdam Gulch Creek drain - is an inseparable component or fixture of the real property 
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upon which it lies. The nature and extent ofNMlD's property interest for this facility in 

Janicek's real property is not clearly described. It may be that the NMID has an 

easement by prescription over Janicek's property, or perhaps if the land had not been 

patented into private ownership prior to the construction of the ditch, the 1866 ditch 

rights-of-way act might be applicable. 43 U.S.C. § 661 (1866). As pointed out in 

Janicek's Reply Memorandum, neither the NMID nor the BOR have produced any 

recorded instruments showing a real property interest ofthe NMlD or BOR in Janicek's 

real property. Suffice it to say that whatever the precise nature of the ~MID to use 

Janicek's property, such interest allows use, not possession. 

The trsditional common-law elements for a cause ofaction in trespass are: 1) an 

invasion; 2) which interferes with the right of exclusive possession of the land; and 3) 

which is a direct result of some act committed by the defendant. Mock v. Potlatch Corp., 

786 F. Supp. 1545, 1548 (D. Idaho 1992). Further, the common-law requirement for 

trespass quare clausum fregit is that it must be against a possessory interest in real 

property. As such, an action for trespass does not lie against a property interest in the 

form of an easement, which is an incorporeal hereditament and not possessory.4 Socony­

Vacuum Oil Co. v. Bailey, 202 Misc. 364,365, 109 N.Y.S.2d 799, 801 1952 (citing 

Pollock's Law of Torts, 14th ed. 1939, p. 299; Tiffany, Law of Real Property, 3rd ed. 

1939, Vol. 3, § 814; eCI First Baptist Church v. Witherell, 1832,3 Paige 296 and Shaw 

v. Beveridge, 1842, 3 Hill 26 (in which trespass was held to lie for interference with right 

ofowner ofchurch pew on theory such right was not an easement but a property right 

and therefore 'real estate'). 

Whatever the nature of the NMID's interest in Janicek's property along the 

location ofthe Purdam Gulch Creek drain, such an interest is not for the exclusive 

possession of the real estate, rather it is Janicek who is entitled to such exclusive 

possession. Accordingly, the assertion that Janicek or his predecessors-in-interest have 

trespassed upon property owned by the l\MID is without merit. Janicek's water right 

was not initiated, and has not been maintained in trespass. 
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4. Is Janicek estopped to assert a water right from the Purdam Gulch Creek 

drain? 

The NMlD asserts that Janicek is estopped to assert the subject water right 

because Janicek knows that it must get NMID permission to pump from a drain facility 

operated by the NMlD. The factual underpinning of this argument is a license agreement 

entered into between Bradley Janicek and the NMJD in 1996 that allowed Bradley 

Janicek to temporarily pump from the Sky Pilot drain. This Special Master finds this 

argument to be unpersuasive, and holds that Janicek is not so estopped. 

As pointed out by Janicek in its Reply Memorandum, the factual relationship 

between Janicek's claim to a water right from the Purdam Gulch Creek drain and the 

temporary use ofNMID water by Bradley Janicek's is insufficient to estop Janicek, and 

the agreement entered into by Bradley Janicek cannot be eonstrued as an admission by 

Janicek Properties, LLC as to any issues in this subcase. One obvious distinction is that 

in 1951, a water right could be appropriated through diversion and beneficial use. In 

1996, however, had Bradley Janicek sought a water right from the Sky Pilot drain, he 

would have needed to file an application for permit to appropriate the water. It is 

unlikely that Mr. Janicek would go to such measures if all he needed was a temporary use 

of water. Janicek's use ofthe water ofthe Purdam Gulch Creek drain, on the other hand, 

was not pursuant to a license agreement, and because the such use involved the 

application to beneficial use of public water of the state, prior to change in law in 1971 to 

a mandatory permit requirement, Janicek's water right was perfected upon such 

application to beneficial usc. Accordingly, Janicek is not estopped to claim the right in 

theSRBA. 

VII. ORDER AND RECOMMENDATION 

In accordance with the foregoing, the Motion for Summary Judgment filed by 

Janicek Properties LLC is granted. Therefore, IT IS RECOMMENDED that water right 

4 It should also be noted that a water right, which is a usufructory right and not possessory, is also an 
incorporeal hereditament, and as such. common law action for trespass will not lie for interference with a 
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63-27475 be decreed with the elements as set forth in the attached Recommendation/or 

Partial Decree Pursuant to l.R.C.P. 54(b). 

THEODORE R. BOOTH 
Special Master 
Snake River Basin Adjudication 

water righi, 
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PERIOD OF USE: 	 PURPOSE OF US£ PERIOD OF USE QUA.UITY 
Irrigation OJ-01 TO 11-1$ 1,40 CFS 

PLACE OF USE, :Irrigation Within Ada County 
T03N ROUl SI5 SWN!> 3".0 SENE 36.0 

10.0 Acres Total 

OTHER PROV:sIONS NECESSARY POR DEPTNI7I~ OR ADMINIS?RATION Of THIS WATER RIGHT: 

The source of this water right i::v;ludclS waste water. The rigl"_t 
remains subject to the right of the original appropriator, in 
good faith and in compliancR with state lavs governing char-ges 
in use and/or e~pansion of water rights, to cease wasting water, 
to change the place or t1',anner of waeting it, or to recapture it, 

T'H1S PARTIAL DECltli:E IS S1."BJECT TO SUCH GENERA:.. FROVISIONS 
NECESSARY POR THE DEPIN~TION OF THE RIGHTS OR FOR TRE EFFICIENT 
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY 
DETERMINED EY TaE COURT AT A POINT IN T:ME NO l.ATER THAN THE 
ENTRY OF A FI~~ UNIFIED DECREE_ I.C. StCTION 42-l~12(6). 

RULE 54(b) CER7IFtCATE 

With r~SpACt to the issues detsrmined by the ab~ve judgDent or order. it is hereby CERTIFIEC, in accordance 
with Rule 54Ih). I,R.C.P., tha~ the court has determined that t~ere is no just reason for delay of the entry of a 
final judgment and that the court has and does hereby direct that t~e above judgment or order s~all be a final 
judgment upon ....l;ich execution may issue and an appeal may be taken as provided by the Idaho Appellate Rules. 

John M, Melanson 
Presiding Judge of the 
Snake River Ba&in Adjudication 

RECOMMENDATION I 

IN THE DISTRICT COURT O? 7HE FIFTS JUDICIAe DIS",,"'" 
STATE OF IDAP.o, IN AND POR THE COUNT. OF TW!N F 

:0 Ita SREA PARTIAL DECREE i'Q'RSUANT TO 
I,R.C.? 54(bl fOR 

Case No. 3~576 

Water Right 63~274'5 

~ AND ADDRESS: J~ICEK PROPERTIES LLC 

US4 S GOSLING WAY 

EAGLE, IO 83616 

SOURCE, i'tIRDAM GULCH CREEK TRIBOTARY; MASON CREEK 

QUA.NTITY, 1.4\1 CPS 

PRIORITY CJrrn: 03/01/1951 

POINT OF DIVERSION; T03N RO:ll't $15 SESENE Within Ada Co~nty 

PURPOSE Mol) 

DISTRICT COUAT:S::;:A=-BA~--' 
OF THE F'dIh Judicial District 

!.Qounty of Twin Falls • Slate of Idaho

IMAY -2 2008 1 
811 ______-",:­

0l00t 

--_.SPECIAL MASTER 
Water Right 53-27~75 



Fifth Judicial District 
County of lWIn Falls •State of Idaho . 

!MAV-22DD8/ey-----...",..,.jI 
CIoI< 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 


In Re 

Case No. 

SRBA 

39576 

NOTICE OF ISSUANCE OF 
SPECIAL MASTER'S 
RECOMMENDATION 

Water Right(s), 63-27475 

On May 02, 2008, Special Master THEODORE R. BOOTH 
issued a SPECIAL MASTER'S RECOMMENDATION for the above subcase(s) 
pursuant to SRBA Administrative Order 1 (AOl) , Section 13a. 

Pursuant to SRBA Administrative Order 1, Section 13a, any party 
to the adjudication including parties to the subcase, may file a Motion 
to Alter or Amend on or before the 28th day of the next month. 

Failure of any party in the adjudication to pursue or participate 
in a Motion to Alter or Amend the SPECIAL MASTER'S RECOMMENDATION 
shall constitute a waiver of the right to challenge it before the 
Presiding Judge. 

DATED May 02, 2008. 

NOTICE OF ISSUANCE PAGE 1 
05/02/08 



i 
DISTRICT COURT - SRSA -_. i 

FIfth JUdicial District 
County of lWIn FaUII- State of Idaho I 

I MAY -22008/ 
By _____-"'---",...,. 

aon. 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 


In Re SRBA CERTIFICATE OF MAILING 

Case No_ 39576 
Water Right(s): 63-27475 

CERTIFICATE OF MAILING 

I certify that a true and correct copy of the SPECIAL MASTER'S 
REPORT, SPECIAL MASTER'S RECOMMENDATION FOR PARTIAL DECREE and NOTICE 
OF ISSUANCE OF SPECIAL MASTER'S REPORT AND RECOMMENDATION were mailed 
on May 02, 2008, with sufficient first-class postage prepaid to 
the following: 

DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 

JANICEK PROPERTIES LLC 
Represented by: 

MICHAEL P LAWRENCE 
PO BOX 2720 
BOISE, ID 83701 
phone: 208-388-1200 

NAMPA AND MERIDIAN 
Represented by: 

S. BRYCE FARRIS 
455 S THIRD ST 
PO BOX 2773 
BOISE, ID 83701-2773 
Phone: 208-342-4591 

PAGE 1 
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PIONEER IRRIGATION DISTRICT 
Represented by: 

SCOTT L CAMPBELL 
101 S CAPITOL BLVD 10TH FLOOR 
PO BOX 829 
BOISE, ID 83701-0829 
Phone: 208-345-2000 

USDI BUREAU OF RECLAMATION 
Represented by: 

US DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATL' RESOURCES 
550 WEST FORT STREET, MSC 033 
BOISE, ID 83724 

PAGE 2 
CERTIFICATE OF MAILING 05/02/08 



CERTIFICATE OF MAILING 


I certify that a true and correct copy of the MEMORANDUM 
DECISION AND ORDER ON MOTION FOR SUMMARY JUDGMENT was mailed 
on May 02, 2008, with sufficient first-class postage to the 
following: 

JANICEK PROPERTIES LLC 
Represented by: 

MICHAEL P LAWRENCE 
PO BOX 2720 
BOISE, ID 83701 
Phone: 208-388-1200 

NAMPA AND MERIDIAN 
Represented by: 

S. BRYCE FARRIS 
455 S THIRD ST 
PO BOX 2773 
BOISE, ID 83701-2773 
Phone: 208-342-4591 

PIONEER IRRIGATION DISTRICT 
Represented by: 

SCOTT L CAMPBELL 
101 S CAPITOL BLVD 10TH FLOOR 
PO BOX 829 
BOISE, ID 83701-0829 
Phone: 208-345-2000 

USDI BUREAU OF RECLAMATION 
Represented by: 

US DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATL' RESOURCES 
550 WEST FORT STREET, MSC 033 
BOISE, ID 83724 

DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 

MEMORANDUM DECISION & ORDER 
Page 1 5/02/08 FILE COPY FOR 01333 



'... 
j 

RECE\VED 

S. BRYCE FARRIS (ISB #5636) APR 11 2.0011 
RlNGERT CIARK CHARTERED 
455 S. Third Street w'::~m~~ 

P.O. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 

Attorneys for Nampa & Meridian Irrigation District 

IN THE DISTRIcr COURT OF THE FIFfH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

InReSRBA ) 
) Suhcase No. 63-27475 
) 

Case No. 39576 ) NOTICE OF SERVICE OF 
) NAMPA & MERIDIAN IRRIGATION 
) DISTRiCT'S A'ISWERS TO JANICEK 
) PROPERTIES, LLC'S SECOND SET OF 
) INTERROGATORIES, REQUESTS FOR 
) ADMISSION, AND REQUESTS FOR 
) PRODUCTION 
) 

COMES NOW Nampa & Meridian Irrigation District, by and through its counsel of record, 

Ringert Clark Chartered, and pursuant to Idaho Rules of Civil Procedure, hereby gives notice that 

on the 21" day of April, Z008, Nampa & Meridian Irrigation District's Answers to Janicek 

Properties, LLC's Second Set of Interrogatories, Requests for Admission, and Requests for 

Production, was served by hand delivery to the following: 

Michael C. Creamer 
Michael C. Lawrence 
Givens Pursley, LLP 
P.O. Box 2720 
Boise, Idaho 83701-2720 

.NOTICE OESERVrCE - Page 1 



'../ 

! 

:J/5,J­DATED this ~ day of April, 2008. 

RINGERT ClARK CHARTERED 

? 
-Y' 

By: r//~ '7..---' 
S. Bryce Farris 
Attorney for Nampa & Meridian 

Irrigation District 
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CERTIFICATE OF SERVICE 

I hereby certify that on this /2L day of 0, I , 2008, I served a true and 
correct copy of the foregoing document by U.S. mail, postage pre-paid to the following: 

Michael C. Creamer 

Michael C. Lawrence 

Givens Pursley, ILP 

P.O. Box 272fJ 

Boise, Idaho 83701-272fJ 


USDI Bureau of Reclamation 
Represented by: 


US Department of Justice 

Environment & Natural Resources 

550 West Fort Street, MSC 033 

Boise, Idaho 83724 


Director of IDWR 
P.O. Box 8372fJ 

Boise, Idaho 83720-0098 


Chief, Natural Resources Division 

Office of the Attorney General 

P.O. Box 44449 

Boise, Idaho 83701-4449 


David W. Gehlert 

US Department of Justice, Natural Resources 

Environment & Natural Resources 

1961 Stout Street - 81h Floor 

Denver, CO 80294 


Scott Campbell 

Moffatt Thomas 

P.O. Box 829 

Boise, Idaho 83701-0829 


Pf';··· ( 
/" .,. '7 
.,­~ 
~-----------------------S. Bryce Farris 
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U.S. Department of Justice 

Environment and Natural Resources Division 

DWG:DAJ 
90-6-2-63c 
DavidA, Jarvis Telephone (J03) 844-1485 
Lubat,.Amlers()f!, Inc. Fac$iml1e (303) 844-1350 
1961 Stout Sinet) sa FIqQr E-mail: Drrvid.Jqf.}·is2@psdoj.gm: 
Denver, Colorado 80294 

April 14, 2008 

via FedEx Mail 

Diana R. Delaney, ChlefDeputy Clerk 
Snake River Basin Adjudication 
DISTRICT COURT 
253 Third Ave., North 
Twin Falls, Idaho 83303-2707 

Re: 	 SRBA Case No. 39576 

Subcase No. 63-27475 


Dear Ms. Delaney: 

Enclosed for filing in the above listed subcase is the following document: 

1. 	 NOTICE OF SERVICE OF UNITED STATES' SUPPLEMENTAL 
RESPONSES TO JANICEK PROPERTIES LLC's FIRST SET OF 
DISCOVERY REQUESTS TO THE UNITED STATES OF AMERICA 

O]A.il
DavidA.J~ 
Paralegal 

Enclosures 

mailto:Drrvid.Jqf.}�is2@psdoj.gm


RECEIVED 

APR 11 2008 
DEPARTMENT OFRONALD J. TENPAS 

WATER RESOURCE:SAssistant Attorney General 
Environment and Natural Resources Division 
DAVID W. GEHLER"r 
Natural Resources Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
1961 Stout Street, gth Floor 
Denver, Colorado 80294 
Phone: (303) 844-1386 
Fax: (303) 844-1350 

Counsel for the United States 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN Al"'l) FOR THE COUNTY OF TWIN FALLS 

In InReSRBA ) Subcase No. 63-27475 
) 

Case No. 39576 ) NOTICE OF SERVICE OF UKITED STATES' 
) SUPPLEMENTAL RESPONSES TO JANICEK 
) PROPERTIES LLC's FIRST SET OF 
) DISCOVERY REQUESTS TO THE 
) UNITED STATES OF AMERICA 

COMES NOW the United States, by and through its counsel of record and 

pursuant to l.R.C.P. Rules 26(b){1) and 26(e), and hereby gives notice that on the 14th day of 

April 2008, the United States served United States' Supplemental Responses to Janicek Property 

LLC's Fist Set ofInterrogatories, Requests for Admission, and Requests for Production to the 

United States ofAmerica upon counsel for Janicek Properties LLC. 

DATED this ll.f h: day of April, 200g. 

Respectfully submitted, 

~l£il/

David W. Gehlert 
Environment and Natural Resources Division 
U.S. Department ofJustice 

Attorney for the United States of America 
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CERTIFICATE OF SERVICE 

I certify thm on this l'iltaay ofApril 2008, I served a true and correct copy of 
the foregoing NOTICE OF SERVICE OF UNITED STATES' SUPPLEMENTAL RESPONSE 
TO JANICEK PROPERTIES LLC's FIRST SET OF DISCOVERY REQUESTS TO THE 
UNITED STATES OF AMERICA as indicated below: 

via FedEx Mail: 

CLERK OF THE SRBA COURT 
SRBA Courthouse 
District Court 
253 3rd Avenue North 
Twin Falls, ID &3303 
Phone: 208-736-3011 

via First Class U.s. Mail prepaid: 

Michael P. Lawrence Gloria Baimbridge 
Givens Pursley, LLP United States Dept. of Justice - ENRD 
P.O. Box 2720 550 West Fort Street, MSC 033 
Boise, ID &3701-2720 Boise, ID 83724 

Scott L. Campbell IDWR 
Moffatt Thomas Ba:trett Rock & Fields Document Depository 
Chtd. 

I 

Idaho Water Center 
P.O. Box 829 P.O. Box 83720 
Boise, ID 83701-0829 Boise, ID 83720-0098 

S. Bryce Farris 
Ringert Clark Chartered 
P.O. Box 2773 
Boise, ID 83701-2773 ~-' 

DavidW-:aehlert 
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DISTRICT COURT - SR8A 

Fifth Judicial District 


Co,,,f;;':;:1"'­
By 

Cieri<: 

IN THE DISTRICT COURT OF THE FIFTH JVDICIAL DISTRICT OF THE 


STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 


In ReSRBA ) Sub ease 63-27475 
) 

Case No. 39576 ) ORDER GRANTING PIONEER 
) IRRIGATION DISTRICT'S MOTION TO 
) PARTICIPATE 

On March 27, 2008, the Pioneer Irrigation District, by and through its attorney 

Scott L. Campbell, filed a Motion 10 Participate together with a Memorandum i.'1 support 

thereof. Pursuant to SRBAAdministrative Order 1, § 10(k), and LR.C.P. 24(b), Pioneer 

Inigation District sought penrussive intervention, alleging that subcase 63-27475 

involves questions of law and fact that are closely related to the issues that will arise in 

several subcase in whieh the Nampa & Meridian Irrigation District had objected to 

Pioneer Irrigation District's water right claims. The n:atter was heard on April 1,2008 

Based upon the cements of the Molion, and upon the comments of the participants 

at the hearing, this Special Master finds that Pioneer Irrigation District has adequately 

demonstrated the existence ofcommon questions of law andlor fact, and that allowing 

participation will not \toduly delay the proceedings or prejudice the rights ofthe original 

parties. Accordingly, the Motion to Participate is granted. 

THEODORE R. BOOm: 
Special Master 
Snake River Basin Adjudication 

ORDER GRANTING PIONEER lRRlGATION DISTRICT'S MOTION TO ?AIU1CIPAlE Page Ion 
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CERTIFICATE OF MAILING 

I certify that a true and correct copy of the ORDER GRANTING 
PIONEER IRRIGATION DISTRICT'S MOTION TO PARTICIPATE was mailed 
on April 04, 2008, with sufficient first-class postage to the 
following: 

JANICEK PROPERTIES LLC 
Represented by: 

MICHAEL P LAWRENCE 
PO BOX 2720 
BOISE, ID 83701 
Phone: 208-388-1200 

NAMPA AND MERIDIAN 
Represented by: 

S. BRYCE FARRIS 
455 S THIRD ST 
PO BOX 2773 
BOI8E, ID 83701-2773 
Phone: 208-342-4591 

PIONEER IRRIGATION DISTRICT 
Represented by: 

SCOTT L CAMPBELL 
101 8 CAPITOL BLVD 10TH FLOOR 
PO BOX 829 
BOISE, ID 83701-0829 
phone: 208-345-2000 

USDI BUREAU OF RECLAMATION 
Represented by: 

US DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATL' RESOURCES 
550 WEST FORT STREET, MSC 033 
BOISE, ID 83724 

DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 

ORDER GRANTING MOTION TO PARTICIPATE 
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Michael C. Creamer [ISB No. 4030] 

Michael P. Lawrence [ISS NQ. 7288] 

GIVENS PURSLEY LLP 


601 West Bannock Street 

P.O. Box 2720 
Boise, Idaho 83701-2720 
Office: (208) 388-1200 
Fax: (208) 388-1300 
www.givenspursley.oom 
Attorneysfor Janicek Properties LLC 

RECEIVED 


MAR 3 1 '008 

OEPARTMEN' Of' 

)IATEH RESOURCES 

IN THE DISTRICf COURT OF THE FIFTH JUDICIAL DISTRICT 


OF THE STATE OF IDAHO, IN A.t"ID FOR THE COUNTY OF TWIN FALLS 


InReSRBA 

Case No. 39576 

Subcase No. 63-27475 

JANICEK PROPERTIES, LLC's, 
REPLY MEMORANDUM IN 
SUPPORT OF MOTION FOR 
SUM.~Y JUDGMENT 

This memorandum presents Janicek Properties, LLC's ("Janicek"), reply to responses 

filed by Nampa & Meridian Irrigation District ("KMID") and the U.S. Bureau ofReclamation 

("BOR"),l to Janicek's Memorandum in Support ofMotion for Summary Judgment ("Janicek 

Initial Memo"). 

INTRODLCTION 

This subcase contrasts two important Idaho water law policies; the first is the policy 

requiring maximum beneficial use ofthe State's waters, and the second is the policy that abhors 

any attempt to hoard water by those who do not put it to beneficial use. This subcase arises from 

I NMID's and BOR's Response Memoranclurus are referred to herem as the nNMID .Memoli ar.d HBOR 
Memo)" respectively, 
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yet another legal challenge by senior-priority water delivery entities asserting "ownership" of 

Idaho's public waters as against other claimants without regard to the Constitutional and 

statutory IIl&ldates requiring that appropriations of public waters are put to beneficial use? 

Ninety-three years ago, BOR went onto what historically has been variously referred to 

as Purdam Gulch or Purdam Slough, or Puxdam Slough Drain, or Purdam Drain or Purdam 

Gulch Creek (hereafter "Purdam Gulch Creek"), and Illll.de extensive excavations to induce the 

drainage ofwatcr-Iogged lands within the boundaries of the federal Boise Project and NMID. 

Water that historically occurred in the area ofthese excavations was thereafter augmented by the 

induced drainage and those commingled waters have, but for the Janicek diversion, flowed 

essentially unimpeded downstream into Mason Creek, and ultimately into the Boise River for 

nearly a century. Except for NMID's alleged diversion from Purdam Gulch Creek oian 

unknown quantity of water to a fourteen-lot subdivision that was not even platted. until the late 

summer of 2002, and a vaguely described eross-diversion ofwater from Purdam Gulch Creek to 

Nf..,ilD's Kennedy Lateral, neither NMID nor BOR have presented any evidence even hinting 

that either ofthem ever have beneficially used all of thc water flowing in Purdam Gulch Creek. 

Despite approximately a century of non-use of the waters of Purdam Gulch Creek by the 

NMID and BOR, and despite Janicek's undisputed fifty-six years ofactualbcneficial use of 

Purdam Gulch Creek waters, NMID is comfurtabIe asserting that it "owns" all ofthe water in 

'Se. e,g.; American Falls Reservoir Disi. No.2 v, Idaho Dept, afWater Resources, 143 Id<:ho 862, 154 
P.3d 433 (2007) (challenging, inter alia, IDWR authority to confirm acwal beneficial use ofwater by calling senior 
before cunailingjuniors); A & B [rrigat/onDi"t, v. Aberdeen-American Falls Ground WalJl;r Disl" 141 Idaho 746, 
IISP3d TIl (2005) (slating that, rather than hoarding non-beneficially 1lSt'd water, irrigation districts must divert 
les. water); Siale v, llagmnan Water Right Owner's, Inc., 130 Idaho m, 947 P 2d400 (l997)(rejccting assertion 
that nQ portion ofa water right is fOrfeited so long as some portion ofit is beneficially used,) 
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Purdam Gulch Creek, and that as against all others who would use the water, NMlD cm hold 

that water without use indefinitely. 

Presumably standing on the thinnest ledge ofa 2001 quitclaim deed from BOR, NMID 

goes on to assert exclusive ownership ofPur dam Gulch Creek across Janicek's property. In its 

zeal to sweep up as much "title" as it can carry in both arms, NMID forgets even the statute 

enacted in 1996 for its Own bene.fxt (Idaho Code 42-11 02) providing that the existence ofa canal, 

ditch or conduit (i.e., Janicek's pump) constitutes notice that the owner ofthe CaI;lal, ditch or 

conduit (I.e., Janicek) has a right-of-way and all right'> incident thereto. Whatever BOR 

purported to convey without any warranties oftitle to NMID in 200 I, it was accepted by NlvfID 

subject to Janicek's pre-existing rights. No facts have been presented by NMID or BOR to 

support NlvOO's claim ofO\'mership ofPur dam Gulch Creek, let alone facts that might :1se to a 

level that would pr(."Clude summary judgment for Janicek. 

NMID incorrectly asserts that the premise ofJanicek's claim is that Janicek has made an 

appropriation from a natural water COUflle. And both ~ and BOR have made a considerable 

attempt to create disputed fuets on tllls issue. The undisputed substantial facts show Purdam 

Gulch Creek to be a natural water course. But to be very clear, as a matter oflaw, Janicek's 

appropriation is 'VlIlid regardless of whether Purdarn Gulch Creek is a natural water course. 

Idaho Code Section 42-101 confirms the right to appropriate the waters "flOWing in their natural 

channels." The complement to that statute is Idaho Code Section 42-107, which confinns the 

right to appropriate waste, seepage and spring waters wherever they arise under "the same laws 

relating to priority ofright" as appropriations ofthe waters ofrunning streams. 

Whatever N,MlD's or BOR's rights might be with respect Lo operation and maintenance 

ofPur dam Gulch Creek as a drain-an issue not properly raised in the SRBA~cases sueh as 

JANICEK PROPERTIES, LLC'., REPI,Y MEMORAJl.'DUM IN SUPPORT 
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Sebern and Raga, discussed herein, confinn that such waste, seepage and spring waters arc 

public waters subject to appropriation under LC. Section 42-107. NMID's contnlcts wiili BOR, 

in which they purport to allocate between themselves therr respective interests in water that 

might accrue in constructed drains, cannot alter these statutory rights to appropriate, or th;;; 

bedrock requirement that beneficial use is the basis and limit ofa water right or otherwise 

diminish the rights ofa third party snch as Janicek who has diverted water to beneficial use 

under the laws ofthis State. 

NMID's water rights allow it to divert water from the Boise River through its canals and 

ditches to its patrons for irrigation. Idaho cases such as Hidden Springs, Sebern and Haga 

discussed further below, tell us that NMlD's water right also inclades the right to cease wasting, 

to reduce or eliminate seepage and to recapture water for beneficial use on the original lands for 

which ilie water right was appropriated. ButNMID's incidental right to recapture water is 

inextricably tied to NMID's fundamental obligation to beneficially use it. Nl\:IlD cannot claim 

and hoard water in the Boise River under its water rights any more than it can claim and hoard 

waste or seepage water in a drain or elsewbere, without demonstrating that every portion claimed 

as against someone else is beneficially used. Nl\:IlD has not, and cannot demonstrate that in this 

ease. 

UNDISPUTED FACTS 


The following fucts are undisputed: 


(1) NMID does not "own" Purdam Gulch Creek; 

(2) In 1915, NMID and BORadrnitted that Purdam Gulch Creek was a "natural drainage 

course" that would be "straightened and deepened" for drainage purposes. 

JANICEK PROl'ERTlES, LLC's, REPLY MEMORANDUM IN SUPPORT 
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(3) Purdam Gulch Creek contains a combination of natum! flows and waste and seepage 

waters. 

(4) NMID does not put to beneficial use all of its waste and seepage waters that collect in 

Purdam Gulch Creek. 

ARGUMENT 

NMID and BOR have not met their burden of showing that Janicek is not entitled to the 

water right recommended by IDWR. As the non-moving parties in this summary judgment 

proceeding, it is their burden to overcome the presmnption created by IDWR's recommendation. 

"The director's report constitutes prima facie evidence ofthe nature and extent of a water right 

acquired under state law." In re SRBA Case No. 39576, SubcaseNo. 63-08447 ("Kandler"), 

Memorandum and Order on Motionfor Summary Judgment, slip op. at 10 (Aug. 28, 2007), 

citing Idaho Code § 42-1411(4)-(5). "The objecting party has the burden [of! going forward with 

evidence to rebut the presumption established by the director's report. This presumption is 

overcome when the 'opponent produces substantial evidence ofthe nonexistence of the fact 

[presumcd].'" Id. at 10-11 (quoting Bongiovi v. Jamison, 110 Idaho 734, 738, 718 P.2d 1172, 

1176 (1986». 

IDWR's recommendation for the Janicek right finds the source of water to be Purdam 

Gulch Creek. NMID and BOR have not provided substantial evidencc of the non-existence of 

this fact presumed by the reconunendation. NMID and BOR cannot show that Purdarn Gulch 

Creck is not a natural watercourse or that it does not contain public waters subject to 

appropriation, either of which, as a matter of law, is fatal to thcir casco Even if they could show 

that Purdam Gulch Creek is not a natum! watercourse, however, it would not preclude Janicek's 

recommended appropriation under !dallO law. NMID and BOR have not shown NMID "owns" 

JANICEK PROPERTIES, LLC's. REPLY MEMORANDUM IN SUPPORT 
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either Purdam Gulch Creek or the water within it. They have raised no genuine issues offact 

W1d cited no provision of law preventing this Court from decreeing Janicek the water right 

recommended by IDWR 

1. THE SoURCE OF WATER FOR THE JANICEK RIGHT IS PuRDAM GULCH CREEK. 

NMID and BOR have not produced substantial evidence that Purdam Gulch Creek is not 

a natural watercourse. (Kandler, slip op. at 10-11.) They cannot, therefore, rebut the 

presumptive weight ofIDWR's recommendation or the substantial evidence offered by Janicek 

showing that Purdam Gulch Creek is a natural watercourse. As such, and in accordance with 

Idaho law, Janicek is entitled to appropriate its waters. 

NMID and BORrely on a report prepared by A.D. Foote in 1887 as their primary 

evidence on this issue. (Aff. ofB. Farris, Ex. A ("Foote Report'')l NMlD asserts that Purdam 

Gulch Creek historically was not a natural watercourse because the Foote Report does nDt 

mention it by name as u "main" drainage channeL (NMID Memo at 4). Their intended 

implication seems to be that only those streams specifioally named in the Foote Report actually 

existed in the Boise Valley. Elsewhere in the Foote Report, however, the author acknowledges 

the existence of "a number of natural drainage channels" lying west ofTen Mile Creek (i.e., 

where Puxdam Gulch Creek runs). (Foote Report at 45,)4 On this point then, the Foote Report at 

, Foote's rep<lrtWlls prepared fur the Idaho Mining and Irrigation Company, ostensibly to attract investors 
to fimd development of irrigation projects in Idaho. The report i.laced wit~ statements ofhyperbo[e, such as "with 
n:oasonable care in laying Qut the irrigllling ch.tmnels, not an acre ofland need bo lost in swamp or alkali; neither need 
there be!l, drop ofwater allowed to run to waste in drainage ch.tmnels.n (Foote Report at 18 (emphasis added).) 
Propaganda srnlh as tbis was infamously portrayedlnAngie a/Repo!!., Wallace Stegner's novel chroniclingilie 
failure oftbe early speculative irrigation projects in the Boise River valley. The Foote Report is ofbistorical interest 
primarily as an example of pmmotionalliterature oithe day. 

4 "The channel ofIndian Creek is narrow, deep, and in rock; it will, therefore, not be available as a branch 
canal [fur delivering water]. There arc, oowever, a number ofnaturaJ drainage channels leading from the Main 
Canal line, between Ten-Mile Creek and the end ofilie Main Canal, whlch will be used for the purpose." (Foote 
Report at 45.) 
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least doouments that water courses other than the few proposed to be incorporated into an 

irrigation distribution system---courses such as Purdam Gulch Creck---cxisted in 1887. 

NMID and BOR also both quote (without further explanation) Foote's statement that the 

main drainage channels in the area "are creeks for a month or two only in the early spring, and 

dry for the remainder ofthe year." (NMlD Memo at 4; BOR Memo at 3 (citing Foote Report at 

17).) Ifl'.'MlD and BOR mean for this quotation to show that Purdam Gulch Creek is not a 

natural watercourse containing public waters subj,:ct to appropriation, they are wrong. ]t is well-

settled tbat a water course with no more than springtime flows is a natural wa:ercourse upon 

which water rights may be established. See u.s. v. Haga, 276 F. 41, 45 (D. Idaho 1921). 

Haga involved a dispute over waste and seepage waters in Eight lvfile Creek, a tributary 

of the Boise River located 'Just a few miles southeast" ofPur dam Gulch Creek. (BUR Memo at 

6, n.7.) The Haga court found thet 

during the early springtime at least, Eight Mile creek received a little 
water from the natural drainage, but it is further to be conceded that after 
the commencement ofthe irrigation season most of the water flowing in 
the channel ... has its source in surface waste and seepage incident to the 
use ofwater from the governmenl eanals in the irrigation oflands lying 
along or near the creek above the defendant's point of diversion ... 

[f]here is no showing that naturally during the irrigation season, it 
actually makes a contribution to the river flow. There is a continuous 
channel, it is true, and there are doubtless short periods ofunusuaJ run-off 
in extraordinary seasons when there is a discharge to the river ... 

[S]ubstantially all ofthe water in the creek during the irrigation season 
comes from plaintiffs canals by the way ofsurface waste from irrigated 
fields and the seepage ofpercolating waters from the same sou!c<l ... 

From the evidence !IS a whole the conclusion is irresistible that the stream 
in its natuta1 state is not dependable as a source ofirrigationeven in May, 
and generally speaking after May, the creek is only a dry ehannel. 
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Haga, 276 F, 11142-43, Yet on these facts, the Haga court had "DO hesitation in holding without 

discussion that Eight Mile Creek is a natural water course or channeL" Id. at 45.' The facts 

presented to rebut the presumption that Purdam Gulch Creek is a natural watercourse (i.e., that 

virtually all of the water in Purdam Gulch Creek derives from waste or seepage or return flow) 

instead comport ,,"ith facts in Haga that supported the conclusion that Eight Mile Creek was a 

natural \vatercourse, and they do not rebut IDWR's recommendation. 

BOR also cites Foote's "sketch" on page 43 of the report as evidence that Purdam Gulch 

Creek is not a natural watercourse. A "sketchn is precisely what this document is. By no means 

is it a detailed or comprehensive representation of the landscape in 1887.6 This sketch is a 

schematic drawing ofproposed laterals radiating from Ten-Mile and Five-Mile Creeks-a 

conveyance system that notably never came to pass. This sketch is not any evidence, let alone 

substantial evidence, to rebut the presumption that Purdam Gulch Creek is a natural watercourse. 

BOR asserts that the lack ofmaps depicting Purdam Gulch Creek in its annual reports 

and other historical records establishes that it is not a natural watercourse. This absence of 

evidence in its own records hardly proves the non-existenee ofsuch maps elsewhere or that 

Purdam Gulch Creek is not a natural channeL BOR's affiant, Mr. Gregg, does not say that BOR 

, The Haga Court might as well have been quoting the R, Sohmidt Affidavit ~roffered by the BOR, which 
is apparently intended to establish the same kind ofhydroiogic facts for Purdam Gulch Creek that It.e Haga Court 
found to be consistent with the existence ofa natural water course. Mr. Schmidt acknowledSes that some ofthe 
water in Purdom Gulch Creek i. notNMID', waste or seepage waters. Mr. Schmidt states that ".''''Dtially aiL," not 
l!!!, oflbc watcr i[1 Purdarn Gulch Creek is waste or seepage waters. (AlI. ofR. Sclmridt, 110.) Indeed, Mr. 
Schmidt admits that "[ejliminating irrigation activity ... reduced drain flow at [Janicek's point of dlven;:!onj .. , to 
0.3 el'5." (AlL ofR. Schmidt, 'Ii 7.) It is therefore undisputed tin!t some ofthe water in Purdam Gulch Creek is not 
NMlD's wasre or seepage waters. 

• Foote's sketch is entitled "Sketch sbowing the Distribution of Water by Means of Natural Drainege 
Channels and Lateral Canals." The title makes clear that the only f""lllres Foote intended to show were those 
natural drainage channels referenced in his text that were interSected by and potentially sui:able fur distributing live 
irrigation water from the '<Main Canal." Consequ.ently, the sketch does not depict Datural char.nels that did not meet 
these ;;riteria such as Indian Creek (mentioned by Foote lIS "much the largest" oithe creeks (Foote Report at 17) but 
unsuitable to convey irrigation water (Foote Report at 45)) or others such as PurdrUll Gulch Creek. 
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has no such records, only that he is "not aware of any." (Aff. of J. Gregg, '1112.) In any event, 

Mr. Gregg admittedly does not have plenary knowledge of all of BOR's documents-he is 

"familiar with many" but not all ofBOR's records. (See id. at'\[ 2.) It further must be conceded 

that Mr. Gregg does not have plenary knowledge oflllldocuments or maps in existence that 

might describe or depict the Purdant Gulch Creek area. BOR's non-existent maps and records 

cannot rise to the level of substantial evidence ofthe non-existence ofPur dam Gulch Creek as a 

natural watercourse. It cannot overcome the presumption created by IDWR's recommendation. 

The photographs proffered by BOR ru:c equally unpersuasive.7 First, these photographs 

are not of Purdam Gulch Creek near Janicek's property; BOR admits that they were not even 

taken within NMID's boundary (they were taken within the Pioneer Irrigation District). (BOR 

Memo at 3, n.4.) They therefore tell the viewer nothing abcut Purdam Gulch Creek in t'>o 

vicinity of the Janicek property. What they do show, if anything, is this: A drodge situated on 

top ofa bank covered with cattails from which a stream of surface water meanders and cascades 

into a newly excavated trench (Aff. of J. Gregg, Ex. H.); and a dredge (perhaps the same one 

from a different angle) on top of a bank covered with cattails with an excavated trench filled with 

water in the foregr01ll1d. (Aff. of J. Gregg, Ex. I). If these photograpbs establish anything, it is 

that surface water was present in the area where the photographs were taken when dredging 

commenced. Anything else would be speculation. 

BOR and l\1MJD cannot explain away their admission in the 1915 contract signed by both 

parties that Purdam Gulch Crcek "'liS a "natural drainage course." (Aff. of M LaVl'fCnee, Ex. C) 

l\MID does not address this at all, and BOR attempts to dismiss the contract's specific language 

1 Janicek daes not. waive its right to object to the admission ofthese photogr..phs or any other evidence 
preferred by NMID or BOR on various grounds including of lack offoundation and releVlloce. 
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as a "general reference" that (for reaSOnS unexplained) should not be read to mean whst it says. 

BOR's self-serving denial now in the context ofws litigation ofa ststement it made in 1915 is 

nnpersuasive, Nor does BOR's response on this point contradict the only aff'umative evidence 

presented to this Court regarding PurdBJll Gulch Creek's status as a natural V>lltercoorse. 

In summary, NMID and BORhave not offered substantial evidence to rebut the 

presumption created by IDWR's recommendation thst Purdam Gulch Creek is a natural 

watercourse. NMID and BOR have offered no affirmative proof and have not offered any 

substantial evidence ofthe nonexistenc.e Purdam Gulch Creek. On the other hand, IDWR's 

recommendation is that the source ofJanicek's right is Purdam Gulch Creek, and Janicek has 

provided affirmatiVe proofin the form ofan admission by both NMID and BOR in 1915 that 

Purdam Gulch Creek was a natural drainage course prior to being straightened Wld deepened to 

facilitate drainage. 

n. 	 REGARDLESS OF WHETHERPURDAM GULCH CREEK IS A NATURAL 
WATERCOURSE, JANICEK IS ENTITLED TO A WATER RIGHT AS A MATTER 01<' 
LAW. 

It would be easy to get wrapped up in speculation about what lhe absence cfmaps in 

BOR files might mean, or whether or how historical photos showing flowing water in one 

location might be used to extrapolate what circumstances existed several miles away nearly one 

hundred years ago. But speculation on these points is all one might do. That is not enough to 

meet NMID's or BOR's burden here. As Janicek already has argued, even ifPurdam Gulch 

Creek was not a nstural watercourse, Janicek is entitled to a water right as recommended by 

IDWR because Idaho Codc Section 42-107 allowed Janicek's predecessors to appropriate waste, 

seepage and spring waters wherever they might arise, particularly those thst arise on Janicek's 

propertY. 
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NMID argues that Janicek has trespassed on Purdam Gulch Creek and the water within it. 

This is incorrect as a maiter offact and a matter of law. NMID and BOR offer no evidence 

whatsoever to support allegations that NMID holds exclusive rights to the bed and banks of 

Purdam Gulch Creek. Moreover, NMID does not "own" the water in Purdam Gulch Creek-as a 

mutter of law, those waters belong to the state and are subject to appropriation. 

A. 	 Janicek has not trespassed becausc NMID does not "own" Purdam Gulch 
Creek 

There is no basis for NMID's and BOR's assertions that NMID "ovms" Purdam Gulch 

Creek. (See NMID Response at 6, 7, and 9; BORResponse at 2.) As discussed in Janicek's 

opening memorandwn, Janicek holds record fee title to the property through which Purdam 

Gulch Creek passes and on which Janicek's point of diversion is located. (Janicek Initial Memo 

at 5-6.) Neither NMID nor BOR havc pointed out in their responsive briefing any recorded 

documents establishing NMID's ownership ofany portion of Janicek's property. NMlD has not 

argued or presented any facts to suggest that it holds title to Janicek's property through adverse 

possession.S "The party opposing a motion for summary judgment may not rest merely on the 

allegations in the pleadings, but rather the non-moving party must produce evidence to contradict 

the assertions of the moving party." (Kandler, slip op. at 5 (citation omitted).) Given the 

indisputable facts presented by Janicek, and NMID's and BOR's failure to produce uny evidence 

whatsoever on 1his issue, NMID cannot be found to "own" the bed and banks ofPurdam Gulch 

Creek within the boundaries ofJanicek's property. 

• In addition to the requirements ofl.C. § 5·210, the elements ofadverse possession include lhat lhe 
possession ha.<;. been actual! open, visible) notorious, continuous and hostile to 1he party against whom the ctaim is 
made.l.ucev. Marble, 142 Idaho 264, 272,127 P.3d 167, 175 (2005). 
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NMID and BOR do not explain the nature or souree ofinterest, ifany, NMID holds to the 

portion ofPurdam Gulch Creek that erosses Janicek's property. As mentioned in the Janicek 

Initial Memo at 6-7, it is conceivable that NMJD holds a preseriptive easement across Janicek's 

property for conveying drainage water away from its irrigated lands.9 Ifso, NMID must have 

derived it by virtue of BOR, which was the entity that excavated the channel, and presumably 

operated and maintained it before quitclaiming whatever interest BOR had to NMID in 200 I. 

Whatever interest BOR had and that NMID may have acquired, it was subject to Janicek's 

existing rights. 

Idaho Code 42-11 02 provides among other things, that 

The existence of a visible ditch, canal or conduit shall constitute notice to 
the owru;r, or any subsequent purchaser, ofthe underlying servient estate, 
that the owner oflhe ditch., canal or conduit has the right-of-way and 
incidental rights confirmed or granted by this section. 

Jrulicek's diversion system or "conduit" has been in existence since at least 1951, fully fifty years 

before BOR purported to convey any interest it had in Purdam Gulch Creek to NMID. NMID 

accepted that interest, if any, subject to the rights eonfumed or granted by Section 42-1102. 

And even ifNMID holds a prescriptive easement, Janicek has committed no trespass 

because that easement cannot be entirely exclusive. "Under Idaho law, trespass is the 'wrongful 

interference with the right of exclusive possession of real pnlperty.'" Luce v. Marble, 142 Idaho 

264,274, 127 P.3d 167, 177 (2005) (quoting Moon)l. N Idaho Farmers Ass 'n, l40 Idaho 536, 

541,96 P.3d 637, 642 (2004)). There isno such thing as an easement ofexclusive possession. 

• Janicek does not concede this point. NMlD iTgUes !bat under Idaho Code Sections 42-1208 and 42-1209, 
Janicek is reqllired to obtain NMlD's consent to divert water Ji:om wffhin a NMlD easement. However, the 
enactment of1!J.elle SIIltute~ post-da!es Ianicek's diversion ofwarer from Purdam Gulch Creek by 30 years (in the 
ellSe of42-1208) and 53 years (in the CIllle of42- 1209). Thus, to the extent !bat Ianicek's diversion works encroach 
on a NMlD easement, these statu1:es are inapplicable. 
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Luce, 142 Idaho at 273,127 P.3d 176 (citing Drew v. Sorensen, 133 Idaho 534,541,989 P.2d 

276,283 (1999); Vlebrock"v. Gill, 125 Idaho 948, 953, 877 P.2d 919, 924 (1994) ("An unlimited 

easement is virtually a conveyance ofovmership, rather than an easement."). So, even ifNMID 

holds an easement, it is not and cannot be an easement ofexclusive possession, and Janicek has 

therefore not co:rnmitted a trespass. ID 

No caselaw cited by NMID changes this conclusion. Both Idaho Power Co, v, Cilyof 

Buhl, 62 Idaho 351,111 P.2d 1088 (1941) and Jonesy. McIntire, 60 Idaho 338, 344,91 P.2d 373 

(1939) recite the general rule that a water right cannot be initiated in trespass upon private 

ISllds. ll As discussed, however, Janicek has not trespassed on private lands, 

Similarly, Rabido v, Furo/, 33 Idaho 56,62,190 p, 73 (1920), is inapposite to this case, 

The Rabido Court recited what it called a "generally tecognized principle that a valid water right 

cannot be initiated by using another's ditch against his will, or by any other trespass," but it did 

so only in passing. The Rabido Court did not rely on this proposition in reaching its holding, and 

no other reported case citing Rabido has relied on this statement or attempted to interpret it. The 

only reported case that migbt be considered as relying on this statement (albeit, without citing Or 

quoting it directly) is Washington County Irr. Dist. 'V. Talboy, 43 P.2d 943, 946 (1935), In 

Talboy, the Idaho Supreme Court cited Rabido fur tbe proposition that ''No one can make an 

appropriation from a reservoir or canal for the obvious reason that the waters so stored or 

10 Slmilarly, ifNMID's ''trespass" allegation is viewed in easement law ter:ns, l\'MJD has not shown that 
Janicek has unreasonably interfered with its easemenL 

II For reasons that are completely unrelated to JWlicek's claim, the Supreme Court in Idaho Power and 
Jone. held that no trespasses occurred. In Idaho Power, where infonnation neoessmy to apply for a water right 
permit on another party', land was obtained through observation beyond the premises and not by physical entry onto 
the premises, the Court upheld the water right permit because a trespass "must b. physical, not mere;y mental" In 
Jones, where the waters of springs naturally flowed -os. another party's private lands onto the claimant's lands, 
the Court held that olaiml!nt's water right was valid because it was established withoot trespassing on the upstream 
property owner'. lands. 

JANICEK PROPERTIES, LLC's, REPLY MEMORAND1JM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT Page 13 01'24 
S;\CLIENTS\9S47\llJlIOl," ~II~ f~ 'MSJ:ooc 

http:ISllds.ll


conveyed are already diverted and appropriated and are no longer 'public waters. mI2 Tne Talboy 

Court made Ihis statement, however, in the context ofanalyzing the scope of a reservoir or canal 

OViller's ownership rights in the diverted water; specifically, whether the owner was entitled to 

withhold water from patrons who apply to rent it (the Court wlswered this question in the 

negative). This interpretation is not applicable to the present case. 13 Also, .review ofthe 

authorities cited by Rabldo shows it is merely an extension of the general rule stJi.ted in Idaho 

Power and Jones that a water right cannot be initiated in trespass upon private lands. That is, 

one cannot take water from an irrigation ditch owned and used by another to convey irrigation 

water for beneficial use without the other's consent because doing so would constitute a trespass. 

B. 	 Janicek has not trespassed because NMID does not "'own" the water in 
Purdam Gulch Creek.. 

The rationale by which NMID claims ownership ofthe water in Purdaro Gulch Creek is 

contrary to Idaho law regarding water rights and the appropriation of waste and seepage waters. 

NMID asserts that it "OV/IlS" the waters in Purdam Gulch Creek because it paid for the 

construction and enlargement ofdrains within its boundaries, because a contract with BOR 

provided NMID with the right as against BOR to the water developed or captured in the drains, 

and because NMID allegedly owns, operates, and maintains the drains. None ofthese actions, 

however, give NMID "ownership" of the waste and seepage waters that collect in Purdam Gulch 

Creek. The only ownership right one can obtain in the state's waters is ownership of the right of 

12 Here of C01JISe is why NMJD's suggeslion (]ull Janicek's diversion is tanlllmoU1lt to Slicking a straw into 
the Ridenbaugb Canal is incorrecL NMID', patrons presumably beneficially use all the water de:ivered through the 
Riilenbaugh, a fucl.lIurt does not exist with respect to Purdam Gulch Creelc 

" Notably, the Rabiifo Court also found that water impounded in a reservoir becomes "the properly of the 
appropriators and owners of the reservoir, impressed with the public trust to apply it to a benefieialuse." lei at 945. 
Thus, the Rahido Court explained a divert.r's ownerslrlp rights in waters we limited by its obligallon under the 
public trust to apply the water to a beneficial use. 
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beneficial use upon making a valid appropriation. Coulsen v. Aberdeen Springfield Canal Co., 

39 Idaho 320. 323-24, 227 P. 29 (1924) (Thc warers ofthis state belong to the state and the right 

to the beneficial use thereof is all that can be acquired). NMID has presented no facts suggesting 

it beneficially uses water from Purdam Gulch Creek in any quantity that might preclude 

Janicek's diversion and use. 

The law concerning waste and seepage water has been stated many times: "[S]urface 

waste and seepage water may be anpropriared ... subject to the right of the owner to cease 

wasting it, or in good faith to change the place or manner of wasting it, or to recapture it, so long 

as he applies it to a benefICial use." Hidden Springs Trout Ranch, inc., v. Hagerman Water 

Users, Inc., 101 Idaho 677, 680, 619 P.2d \130,1133 (1980) (emphases added); Colthorp v. 

Mountain Home Irr. Dist., 66 Idaho 173, 179, 157 P.2d 1005,1007 (1945); Sebern v. Moore, 44 

Idaho 410, 416, 417, 418, 258 P. 176, 178 (1927). 

Thc right to appropriate waste and seepage warer is codified in Idabo Code Section 42­

107, which states 

All ditches now constructed or which may hereafter be constructed for the 
purpose ofutilizing seepage, waste or spring water ofthe state, shall be 
governed by the same laws relating to priority of right as those ditches, 
canals and conduits constructed for the purpose of utilizing the waters of 
running streams. 14 

The Idaho Supreme Court recently confirmed that this statute authorizes appropriations ofwaste 

and seepage waters in drainage facilities. See A & B irrigation Dist. v. Aberdeen-American Falls 

Ground Water Dis!., 141 Idaho 746,750, 118 P.3d 78, 82 (2005) ("the Court has recognized that 

,. Idaho's water right permitting Stat-lieS also recognize lbe right to appropriate seepage water. See Le. § 
42-202 {"any person ... intending to acquire the right to 111. benefioial use ofthe waters of any natural streams, 
springs m: seeR~ge waters ... or other public waters in the state ofIdaho, shall •.• make an application to the 
department ofwater resouroes for a permit to make sueQ appropriation" (emphasis added»). 
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drain, waste and seepage waters may be appropriated and put to beneficial use.") (citing Idaho 

Code § 42.107; Hidden Springs Trout Ranch, 101 IdahQ at 680, 619 P.2d at 1133; Colthorp, 66 

Idaho at 179, 157 P.2d at 1007; Sebern, 44 Idaho at 418, 258 P. at 178). 

These cases and statutes make clear that one can establish a water right h'l another's so-

called waste and seepage watcr regardless ofwhether the diversion is initiated from a natural 

stream. Indeed, the statute contemplates that the diversion will not be from a natural stream, but 

provides that prior appropriation Jaws will apply as jf it ware, This is because these walers are 

deemed public waters. See Haga, supra; I.e. § 42·202. 

Of course, the Idaho cases also make clear that such water rights relying in whole or in 

part on waste or seepage are subject to the rights of the "paramount owner," to cease wasting, but 

only "so long as [the paramount owner1applies it to a beneficial use." Hidden Springs, 101 

Idaho at 680,619 P.2d at 1133. NMID and BOR would like this court to rule that NMID is the 

paramount owner ofnot only the water it diverts from the Boise illver, but also all water in 

Purdam Gulch Creek even ifit does not put it to beneficial use (which it does not) and to rule 

that, despite this non·use, NMID can preclude others from obtaining water rights in its waste and 

seepage waters}5 lbis, however, is not the law in Idaho. 

NMID and BOR rely on the final sentence ofSebern for the proposition that" [w]here 

there has been no appropriation ofwaste or seepage water prior to the cons1J:uction of the drain in 

l> NMID cites a 1981 memorandum from fQI1ller IDWR Director A. KCllliclb. Dunn as support foe its 
position tlw.t NMID can preclude .lhel'll from appropriating waste and seepage walms (or any waters, for that matter) 
within its boundaries. (NMlD Memo at 7; Aff, of B. Farris, Ex. B.) On its face, however, this memorandum Is 
simply an Infonnal guidance document setting forth Internal agencYJK>licles for ease ofadminisu:ation. The 
memorandum is devoid ofcitation to legal aclhority, and it Is unclear whether its policies are still employed by 
lDWR Ql' iflb.ey ever <>fficially wcre at all. Moreover, lb.. memmandum discusses policies when reviewing 
applications to appropriate walm as of 1981-30 years after Janicek's predecessors hegan diverting and ",ing water 
from Purdam Gulch Creek. In short, the pollcies contained in the memorandum are inapplicable to tms Court', 
determination in this malrer. (We nevertheless note that the memorandum expressly acknowledges iliat waste and 
seepage wamrs from constructed drains are subject to appropriation.) 
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which such water collects, said water is in the possession ofthe owner of the drain, and is 

therefore not subject to appropriation under [I.C. § 42-107]." Sebern, 44 Idaho at 418-19, 258 P. 

at 178. This statement, however, is dictum. It was not necessary for the determination ofSebern 

because, in that case, an appropriation ofwaste or seepage water had been made prior to 

construction ofthe drain. This language's lack ofauthority is underscored by the fact that it has 

not been relied upon in any reported appellate case since. Finally, unless the Court in Sebern 

was assuming that the owner of a drain was beneficially using the water that collected there, this 

lone statement-never again cited by an Idaho court-is irreconcilable with an uninterrupted line 

ofIdaho cases prohibiting one who does not beneficially use water from precluding others from 

exercising their rights to its use. Thc most recent decision in this regard was American Falls 

Reservoir Dist. No.2 v. Idaho Dept. a/Water Resources, 154 P.3d 433, 450 (2007) ("AFRD 

112"), which reaffirmed that irrigation districts may not waste or wmecessarily hoard "vater 

without putting it to some beneficial usc. 

Save one narrow exception not applicable here,16 all waters in the state are public waters 

subject to appropriation. It is well-settled that ,,;aste and seepage waters are public waters. As 

stated by the Court in U.S. v. Raga in construing the language in I.C. § 42-107, "whatever may 

be the classification ofthe water source, the water must belong to the state. It must be public 

water subject to appropriation." Haga, 276 F. at 44. However much waste and seepage water 

collects in Purdam Gulch Creek, it is public water subject to appropriation. 

Moreover, all public water-including so-called waste and seepage water-is "impressed 

with the public trust to apply it to a beneficial use." AFRD 1/2, 154 P.3d at 450. Put another 

16 Idaho Code Section 42-212 defines private waters as "th. waters ofany lake not exceeding five (5) acres 
in surface area at highwater mark, pond, pool or spring in this slate, which is located or situated wholly or entirely 
upon the lands of a person or corporanon.." 
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way, any right to appropriate water is valid only to the extent that the water is put to beneficial 

use. See US 11. Pioneer irr. Dist., 1441dllho 106, --' 157 P.3d 600, 604 (2007)("In Idaho it is 

a well-settled rule ofpublic policy that the right to the use ofthe public water ofthe state C!L'1 

only be claimed where it is applied to a beneficial use in the manner required by Jaw." (quotation 

marks omitted)). Beneficial usc, it has been said, is the basis, measure und limit of the rigtt to 

public waters. ld. at ~ 157 P.3d at 604-06 .. See also I.C. § 42-104 ("The appropriation must 

be for some useful Of beneficia) purpose, and when the appropriator or his succe.1sor in interest 

ceases to use it for sueh purpose, the right ceases.") 

None ofthe actions cited by NMID-construction, enlargement, operation or 

maintenance ofa drainagc system, or entering a contract with BOR-is cnough to create an 

ownership interest in waste or seepage water that collects in Purdam Gulch Creek because those 

actions do not put water to beneficial use. There is no evidence that NMID has or tas ever 

intended to put all ofthe wastc and seepage water that collects in Purdam Gulch Creek to 

beneficial use. 17 Indeed, all evidence suggests that the majority ofwater in Purdam Gulch Creek 

attributable to NMID's waste!llld seepage is not used by NMID at all. Without using the waste 

and seepage waters it claims to own, NMID owns nothing. IS 

17 The 1915 contract benveen NMlD and BOR to excavate drainage facitities~-1he same document that 
colis Purd1llll Gulch Creek a "natural dminage course"-shows that the sole purpose of cOllSt.ructir.g drainage 
facilities was to remove water from w.rterlogged lands, not to collect waste or seepage waters for NMLD's reuse. 
The contract recited NMJD's need to remove excess water yet at the same time obtain more irrigation water. But, 
rather than contemplating reusing the drain water, the contract provided NMID with BOR storage water. (Aff ofM. 
Lawrence, Ex. C (1915 contract, pp. 1-3).) These provisions show that the original intent in excavating dram 
facilities was to!!ml.Q..Y£ (and abandon) excess water from NMl1Ys lands l and that NMTD had no intent to reuse it. 

13 NMID eires Idaho Code Section 42-110 fur the proposition that "Water diverted from its source pursuant 
to. waler right is the property ufthe appropriator while it is lawfully diverted, captured, conveyed, used, or 
otherwise physically controlled by the appropriator." However, !hi> portion ofSection 42-1[0 was not added until 
2004-more than 50 years after Janicek's predecessor's began diverting water. Moreover, whatever righ~ this 
provision confen; must be limited the constitutional requirement that water rights must be put to beneficial use. 
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It is undisputed that water flows in Purdam Gulch Creek year-round. (Aff. of S. King, '\[ 

7; AffofB. Janicek, .'If 7) NMID, ofcourse, does not provide irrigation water to its patrons year-

round; its water rights are instead limited to use during the irrigation season. The fact that NMID 

has no warer right under which it can put its waste, seepage, or return flow water to beneficial 

usc during the non-irrigation season necessarily means that NMlD cannot put such water to 

beneficial use. Part of Janieek's use ofPur dam Gulch Creek water occurs outside the season of 

use for NMID's water rights. (Aff. ofB. Janicek, 'If 5.) 

It is fill1her undisputed that NMID does not put all ofits waste or seepage water that 

collects in Purdarn Gulch Creek to beneficial use during the irrigation season. Janicek has 

diverted and used water from Purdam Gulch Creek during the irrigation season for over 50 years 

and not once has l\'MlO complained that this use has intcrfurcd with its alkged use ofwater from 

Purdam Gulch Creek. (Aff. ofB. Janicek, 'If 6.) The only logical conclusion from this is that 

NMID does not beneficially used all of the waste, seepage and return flow water that collects in 

Purdam Gulch Creek; ifit had then presumably at some point it would have sought to curtail 

Janicek's use. 

WIllie it is not apparent (or relevant in this proceeding) whether NMlD's alleged 

diversions from Purdam Gulch Creek to the Saint James Place subdivision or the Kennedy 

Laterul are a proper exercise of the incident rights of its original appropriation,19 NMID's 

19 NMID arguably cormot legally dlvcr~ water from Purdom Gulch Creek to irrigate SL rames Place 
SUbdivision or lands via the K<OIlnedy Lateral because those are not the laruls ro which the recaptured waler is 
appUI1enant. See Thompson v. Bingham, 78 Idaho 305, 308, 302 P old 948, 949 {I 956) (",eapage water or waste 
water ..• need not be rontinued and it may be inleroepted and taken by such owner at any time and used on the land 
ro which it is appurterumf'). The land to which irrigation water is appurtenant is !he land to which it is applied. See 
I.C. § 42·101 ("!he right to the use of any ofth. public waters ... shall become the complement of, 0- one ofthe 
appurtenances of, !he land or other thing to which, fhroug.'l necessity, said water is being applled"). That a water 
right is appurtenant to the land on which it is applied willilil irrigation districts is recognized b Idaho Code Section 
42-91.5, which states tltnta "woler right sban forCVl:'r remain 0 part of said tract of land [Irrigated by the water].~ 
This interpretation was conftrmed recently by the Idaho Supreme Court in u.::,~ v. Pianeer Irr. Disl., 157 P.3d 600, 
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"paramount right" to water in Purdam Gulch Creek that can be identified as waste or seepage 

water exists only insofar as l\'MlD puts it to beneficial use. ~Neither the Idaho Constitution, nor 

statutes, pennii irrigation districts and individual water right holders to waste water or 

unnecessarily hoard it without putting it to some beneficial use." American Falls Reservoir Dis!. 

No.2 v. Idaho Depf. a/Wafer Resources, 154 PJd 433, 451 (2007). "Hoarding" is precisely 

what NMlD is trying to do in tbls case; NMID is attempting to establish an exclusive right to 

public waters without putting it to beneficial use. 'Ibis is unconstitutional and unlawful and this 

Court should not sanction it by ruling in NMJD's favor in this matter. 

In summary, because the wateni in Purdam Gulch Creek are public waters, Janicek is 

entitled to appropriate them under state law. This is true even if the waters are NMID's waste or 

seepage waters and regardless ofwhether Purdam Gulch Creek is a natnral channel. Nlv[lD' s 

"paramount" right to recapture water is limited to the extent that NMID actually puts such water 

to beneficial use. In any case, however, Idaho law is clear that this paramount right does not 

preclude others from establishing water rights in the so-called waste or seepage waters. 

m. 	 NMID's UCENSE AGREEMENT WITH BRADI,EY JANICEK DOES :>lOT ESTOP 

JANICEK W1TIl RESPECT TO ITS WATER RIGIIT IN P1JROAM GULCH CREEK. 

The 1996 lieense agreement NMID entered into with Bradley Janicek (one member of 

Janice.."ic Properties, LLC) for water diversions from the Sky Pilot Drain (the "Sky Pilot License") 

does not estop Janicek from asserting a water right on Purdam Gulch Creek. The question one 

might ask is: Why would Bradley Janicek enter into a license agreement with NlvIDJ to use 

---------~ ... ----------------. 
608 (2007). The Pioneer Cour! also noted lhat "The Reclamation Act provides that 'the right to tho use ofwaler 
acquired under the provisions ufthis Act shall be appurtellllnt to the l!!!!d jrriga:ed. and beneficial us. &bali be the 
basis. measure, and limit ofthe right! 43 U.S.C. § 372." Ii .t 604 (emphasis added). The right of an individual 
irrigator to recapture and reu •• the waste or seepage waters "PPurtenant to its property within an irTigation district 
would be abrogated in/MID is allowed to recapture and reuse waste and seepage waters elsewhere within it. 
boundaries. 
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water from a different drain on different property he operates individually as a lessee? A myriad 

ofreasons present themselves, most ofwhich would have nothing to do with Janicek Properties, 

LLC's diversion from Purdam Gulch Creek, and all ofwhich must be affected by different 

attendant facts. Another reasonable question might be why would Janicek enter into a lieense 

agreement with NMlD to divert water from Purdam Gulch Creek when it already had a 1951 

watcr right out ofPur dam Gulch Creek? The issues are unrelated, dependent on different facts, 

and quite possibly different rules. The Sky Pilot License is not an admission by Janicek 

Properties as to any issue in this subcase. Nor is Janicek Properties, LLC somehow estopped by 

decisions or actions taken by one of its members on that members' own behalf in unrelated 

circumstances. 

In any event, not until NMID' s objection in this suhease, has NMID ever asserted that 

Janicek or its predecessors did not have a right to divert water from Purdam Gule!: Creek without 

N.MlD's permission. (Aff. ofB. Janicek at 116) 

CONCLUSION 

moo and BOR have not provided the substantial evidence necessary to rebut the 

presumption created by IDWR's recommendation and therefore have not raised a genuine issue 

of material fact. NMID and BOR have attempted to lay claim to water they do not beneficially 

usc, and invalidate a lawful appropriation Qf water from Purdam Gulch Creek. That 

appropriation, supported by the prima facie evidence oflDWR's recommendutio!'l, and by 

undisputed facts showing continuous diversion and beneficial use by Janicc:k and its 

predecessors, requires as a matter of law, that Janicek be decreed as a water right as 
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recommended by IDWR. Janicek respectfully requests this Court enter Sll!nnllUY judgment in 

its fivor. 

DATED this ~ n-I day ofMareh, 2008. 

Respectfully submitted, 

:~~(Jc1M
Michael C. Creamer ~ 
Michael P. Lawrence 
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RECEIVED 

MAR 282008 
2008 MAR 27 PM 03:47 

DEPARTMENT OF DI STRI COUR SRB
WArR RESOURCES CT T - A 

t: 	 TriIN FALLS CO., IDAHO 
FILED 

IN THE DISTRIC~ COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
s'rATE OF IDAHO, IN AND FOR THE COill,."'I'Y OF TWIN FALLS 

In Re SRBA 	 ) NOTICE SETTING HEARING 
) 

Case No. 39576 ) 
____________________________~) SUBCASE NO: 63-27475 

Please be advised that Special Master THEODORE R BOOTH 
has set for hearing the MOTION TO PARTICIPATE AND 3XPEDITED HE&~ING 
REQUEST. 

TUESDAY, APRIL 01, 2008 at 11:00 AM (MT) 

SRBA 
DISTRICT COURT 
253 3RD AVE}..T(JE NORTH 
TWIN FALLS, ID 

Parties may participate by telephone by dialing the number 
225-383-1099 and when prompted entering the code 675342. 

Dated: ~ARCH 27, 2008 

lsi DIANA R DELANEY ..._____________________. 
Deputy Clerk 
Snake River Basin Adjudication 

DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 	 Page 1 3/27/08 



CERTIFICATE OF MAILING 


I Certify that a true and correct copy of the NO~ICE SETTING 
HEARING was mailed on MARCH 27, 2008 ,with sufficient 
first-class postage to the following: 

JANICEK PROPERTIES ~LC 
Represented by: 

NIC.'HAEL P LAWRENCE 
PO BOX 2720 
BOI8E, ID 83701 
phone: 208-388-1200 

NAMPA AND NERIDIAN 
Represented by: 

S. BRYCE FARRI8 
455 S THIRD ST 
PO BOX 2773 
BOISE, ID 83701-2773 
Phone: 208-342-4591 

PIONEER IRRIGATION DISTRICT 
Represented by: 

SCOTT L CAMPBELL 
101 S CAPITOL BLVD 10TH FLOOR 
PO BOX 829 
BOISE, ID 83701-0829 
phone: 208-345-2000 

USDI BUREAU OF RECLAMATION 
Represented by: 

us D&PARTNENT OF JUSTICE 
ENVIRONMENT & NATL' RESOURCES 
550 WEST FORT STREET, MSC 033 
BOISE, ID 83724 

DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 

(Notice Setting Hearing) lsi DIANA R DEh~EY 
Page 2 3/27/08 Deputy Cle:d" 



RONALD J. TENPAS 
Assis1ant Attmney Geneml. 
Envirorunent and Natnral Resources Division 
VAVID W. GEBLERT 
Natural Resources Section 
Envitonment and Natural Resources Division 
U.S. Department ofJustice 
1961 Stout Street, 811> Floor 
Denver, Colorado g0294 
Phone: (303) 84+1386 
Fax:: (~03) 84+1350 

ConDSel Cor the United States 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND}'OR THE COUNTY OF TWIN FALLS 

InReSRBA ) Subcasc Nos. 63-27475 
) 
) Case No. 39576 
) 
) AFFIDAVIT OF ROBERT D. 
) SCHMIDT 

------------------) 
STATEOFMINNESafA 	 ) 

) ss. 
County orIsanti 	 ) 

1, ROBERT D. SCHMIDT, being duly sworn upon oath, state as follows: 

1. I am employed as a groundwllfel' hydrologist CQllsWtant to the Bureau of 
Reclamation. I have a masters degree in Geoengineering(tlydrology and was an 
employee ofthe Bureau ofR.eclama!ion's from 1998 to 2006. Prior to that, I WllSa 
hydrologic coIl8Ultant from 1997-1998. From 1975 to 19951 worked for the Bureau of 
Mile!I and the Bureau ofReclamation, where al1 ofmy work was involved with 
groundwater hydrology. 

2. I constructed a computer model ofsubsurface flow in a portion ofthe Boise 
Valley that includes the constructed portion oflite PordaIn drnin. I used this model 
(called the Purdarn mndel in this affidavit) to determine the effects of irrigation activity 
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(canal seepage and on-fatm infil1ration.) on aquifer head conditions and .u~ flow 
into the Purdam drain at the location ofthe Janicek point ofdiversion (POD). 

3. The Purdam model was developed using the vridely-appHed analytic element 
modeliDg method and a groundwater modeling software package developed for the EPA 
called GFLOW. Surficial hydrologic features in the model area, including canals, drains, 
creeks and rivers are all represented in the lnQdel as head~ified boundary el<llllenis. 

4. The boundaries ofthe Purdam model are aligned with surllIce water flow features. 
On the east and west sides the mudellxlundaries are Ten Mile Creek und :Mason Creek. 
On the north and l!Outh sides the boundaries are the Boise River and me New Yotk canal 
Due to stnUlgr:aphic layeri1lg which dips to the northwest. and northwest-southeast 
trending fault structures which parallel the creek boundaries, almost all ofthe hydrologic 
influences aIrecting Purdam drain return originate within the model area. 

S. Head conditions fot most canals and drains in the model ares were derived from a 
digital elevation map (DEM) based on highly accurate UDAR (Light Detection and 
Ranging) data. On-fann infiltration and precipitation in the model area is represented by 
spatially-distributed aquifer recharge tales derived:from Boise Valley agticultural water 
budget data. I calibmted the Purdam model using both head and flow data. Fifly-five 
USGS ooservation wells located wilhi.n the model area were used for head calibtation and 
seepage measurements :from the RideOOaugb canal and the Kennedy lateral were used for 
flow calibraliolL 

6. I first used the calibrated model to prediet subsurface discbllrge to the Purdam 
drain under present irrigalion eonditiOIlS. The model ptedieted dtain return upstream of 
the POD location to be 5.1 cfs, which is comparable to drain flow measurement3 made in 
early October 2007, by Rt:c:1amation. Un=tainty in drain return prcdictiOOll is estimated 
to be about 20 percent ofthe predicted rille. 

7. rnext U3cd the lnQdel to simulate Purdam drain return under "pre-development" 
oonditions. In the ''pr&-developmell1~ model I eliminated all irrigation activity (canal 
seepage and on-flUll! infiltration) on Boise Project and non-project NMID lands. 
Howover the "pre-development" model assumed the continued existence of the 
conslmcted 12 foot deep Purdom drain. In additiOIl, the "pre-development" model 
included infiltration due to precipitation and to irrigation acti:vity in 1I portion ofthe 
Pioneer Irrigation Distriet and on some nearby private lands. Eliminating irrigation 
activity on Boise Project and oon-project NMID lands reduced drain flow at the POD by 
4.8 ern, from 5.1 cfs to 0.3 cfiI. The water table elevation beneath the POD declined by 
16.5 feet (from 2564.9 feet to 2548.4 feet). 

8. I ob'lained hydrographs ofobservation _lls near the POD which show a I!eIi3Onal 
1rend in depth to wetcr. The watIlr tahle rises lhrouglmut the irrigation season and 
declines during wintar months. Between the end ofone irrigation I!eIi3OIl and the start of 
another, the warer table surfiIce typically declines fout to six feet. but the decline can be 
as much M nine feet 

AFFIDAvrr OF ROBERT D. SCHMIDT -Page 2 



9. The pre-development mDdel, which predicts that the wllfertl\ble beneath the 
Purdam drain would d,ej;line by approximatel¥ 16.5feet (or abont 13.6 feet below the 
bottom ofthe Purdam drain) in the permarumtabsetlce ofal! iIrigation activity, is entirely 
consistent with the seasonal water tlIble response ob~ed in these wens. I eslimate that 
in the permanent absence ofall iIriga;ion actiIIity it wonld !alre three to five yea:rs fur the 
water !able on the Sunrlse Tetraee to return to its pre-developrroent level. 

10. The Purdam drain model results demonstrate that eanal seepage and on·farm 
inftlttation from Boise Project and non.project NMID lands wilhin the model area are 
responsible for essentially all ofthe subsurface return flow to the Purdam drain at the 
location of the POD. 

Robert i{SChmidt 
Groundwater Hydrologist 

SUBSCRlIlED AND SWORN to before me this IN?;! Day of __lJJ1flcff .2008. 

Notary Public for Minnesota '/!fJJ/JuJlfrtA--­
Residing at: P()/..tlf lb(1ftJUC./f J pi II 
My Commission Expires: u.4-N; '3/, ;.olD 
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'", . 

Michael C. Creamer {ISB No. 4030] 

Michael P. Lav.<rence [ISB No. 7288] 

GIVENS PURSLEY LLP 


601 West Bannock Street 

P.O. Box 2720 
Boise, Idaho 83701·2720 
Office: (208) 388·1200 
Fax: (208) 388·1300 
www.givenspursley.com 

Attorneys for Janicek Properties, LLC 

RECEIVED 


MAR 212008 

DEPARTMENT OF 


WATER RESQUACE:S 


IN TIlE DISTRICI' COL'RT OF THE FIFTH JUDICIAL DISTRICT 


OF THE STATE OF IDABO, IN AND FOR THE COUNTY OF TWIN FALLS 


InReSRBA 

Case No. 39576 

Subcasc: 63·27475 

NOTICE OF SERVICE OF JANICEK 

PROPERTIES LLC's SECOND SET OF 

INTERROGATORIES, REQUESTS FOR 

ADMISSlON AND REQUESTS FOR 

PRODUCTION OF DOCUMENTS TO 
NAMPA MERIDIAN IRRIGATION 

DISTRICT 

Janicek Properties, LLC, through its counsel Givens Pursley LLP, hereby gives notice to 

all parties and counsel ofrecord that on March 20, 2008, it served upon Nampa and Meridian 

Irrigation District, Janicek Properties, LLC's Second Set of Interrogatories. Requests for 

Admission, and Requests for Production ofDocumcnts. 

Dated this 20th day ofMarch, 2008. 

GIVENS PURSLEY LLP 

d4;)p~ 
Michael P. Lawrence 

NOTICE OF SERVICE o~ JANICEK Pl'tOPEl'tTIES LLC'S, SECOND SETOF INTERROGATORIES, 1 
REQuEsTSFtiR ADMISSION ANI) REQUEST FOR PRODUcrlON OF DocUMENTS TO NAMPA 
MRIUDIAN IRRiGATION DISTRICT 
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CERTIFICATE OF SERVICE 


I HEREBY CERTll7Y that on this 20th day ofMarch 2008, the foregoing was filed, 
served, or copied as follows: 

ORIGINAL FILED 
Clerk ofFifth Judicial District Court 
Snake River Basin Adjudication 
253 Third Avenue North 
P.O. Box 2707 

Twin Falls, lD 83303-2707 

Fax: 208-736-2121 


SERVICE 
Nampa and Meridian 
Ringert Clark 
c/o Daniel V. Steenson & S. Bryce Farris 
P.O. Box 2773 

Boise, ID 83701-2773 

Fax: 208-342-4657 


Director ofIDWR 
P.O. Box 83720 

Boise, ID 83720-0098 

Fax: 208-287-6700 


ChiefofNaturd! Resouree Division 

Office ofthe Attorney General 

P.O. Box 44449 

Boise, ID 83711-4449 

Fax: 208-334-2690 


David W. Gehlert 
US Department ofJustice, Natural Resources 
Environment & Natural Resources 
1%1 Stout Street - 8th Floor 
Denver, CO 80294 
Fax: 303-844-1350 

X U.S.Mail 
Hand Delivered 

__	Overnight Mail 
Facsimile 
E-mail 

~	U. S. lYfail 
Hand Delivered 

__	Overnight Maji 
Facsnnile 
E-mail 

~U.S.Mail 
Har.d Delivered 

__	Overnight Mail 
Facsimile 
E-rD.ai.l 

-.,t U. S. Mail 
___Hand Delivered 
___Overnight Mail 
___ Facsimile 
___ E-mail 

~U.S.Mail 
Hand Delivered 

__	Overnight Mail 
Facsimile 
E-mail 

NOTICE OF SERVICE OF JANICEK PROP1l:RTIES LLC"S, SECOI"D SET Ok' INTERI!.OGATORlES, 

REQUESTS FOR ADMISSION AND REQI,;I!!>"T FOR PRODUCfiON OF DOCUMENTS TO NAMPA 

MERlOJAN IRRlGATRlN DISI1UCf 
S:ICLlENTSI9S4711INOS Janice!< 2nd o;sce'e.y !\"'l• .,t NMID.DOC 
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USDI Bureau ofReclamation 1..U. s. Mail 
clo US Department ofJustice Hand Delivered 
Environment & Natural Resources __ OVernight :Mail 
550 West Fort Street, MSC 033 Facsimile 
Boise, ID 83724 __E-mail 
Fax: 208-334-1414 

AJSPCu,~
Michael P. Lawrence 

NOTICE OF SERVICE OFJAN[CEK PROPERTIES LLC'S, SECOl'<"D SET OF iNTERROGATORIES, 
REQUESTS FOR ADMISSION AND REQUEST FORI'RODUClION OF .oocUMEN·rs TO NAMPA 
MERIDIAN IRRIGATION DISTRICT 
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RONALD J. TENPAS 
Assistant Attorney General 
Environment and Natural Resources Division 
DAVID W. GEHLERT 
Natural Resources Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
1961 Stout Street, 8th Floor 
Denver, Colorado 80294 
Phone: (303) 844-1386 
Fax: (303) 844-1350 

Counsel for the United States 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

InInRe SRBA ) Subcase No.63-27475 
) 

Case No. 39576 ) 
) 
) UNITED STATES' OPPOSITION TO 
) JANICEK PROPERTIES' MOTION FOR 
) SUMMARY JUDGMENT 
) 

COMES NOW Respondent, the United States, by and through the undersigned 

counsel, and submits this Memorandum in Opposition to Claimant, Janicek Properties, LLC's 

(Janicek) Motion for Summary Judgment. 

Introduction 

Janicek's motion for summary judgment asks this court to sanction an 

appropriation of wastewater' from a drain constructed by the Bureau of Reclamation 

"Waste or drain water is surplus water which results from delivery of dedicated water." 
A & BIrr. Dist. v. Aberdeen-American Falls Ground Water Dist., 141 Idaho 746, 750,118 P.3d 
78,82 (2005) (citing Jensen v. Boise-Kuna Irr. Dist., 75 Idaho 133, 135,269 P.2d at 755-56 
(1954)). 



(Reclamation) and now owned by the Nampa & Meridian Irrigation District (NMID). Janicek's 

motion must be denied because the Idaho Supreme Court has directed that wastewater collected 

in a constructed drain is not subject to appropriation. 

Standard ofReview 

Summary judgment may only be granted upon a showing "that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment ss a 

matter oflaw." 1.R.C.P. 56( c). "[I]fany genuine issue of material fact remains unresolved 

summary judgment is improper." McKinley v. Fanning, 100 Idaho 189, 190, 595 P.2d 1084, 

1085 (1979); Nielsen v. Provident Lifo and Accident Ins. Co., 100 Idaho 223,596 P.2d 95 

(1979). In ruling on a motion for summary judgment, "all facts and inferences must be drawn in 

favor of the nonmoving party .... " Thompson v. City ofIdaho Falls, 126 Idaho 587, 590, 887 

P.2d 1094, 1097 (Idaho Ct. App. 1994); Ashby v. Hubbard, 100 Idaho 67, 69, 593 P.2d 402, 404 

(1979) ("facts should be liberally construed in favor of the party against whom summary 

judgment is sought and all doubts are to be resolved against the moving party"). Finally, this 

Court has the authority to enter summary judgment in favor of the non-moving parties. Barlow's 

Inc. v. Bannock Cleaning Corp., 103 Idaho 310, 647 P.2d 766 (CL App. 1982). 

Argument 

I. NO WATER RIGHT CAN BE RECOGNIZED IN PURDAM DRAIN. 

Janicek claims to be entitled to a water right because Purdam Drain (called 

Purdam Gulch Creek by Janicek) "is and was a natural water course" prior to Reclamation's 

construction of the drain. MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT at 

7 (MEM. IN SUPP.). Janicek is simply wrong in claiming that Purdam Drain was a natural water 

course prior to Reclamation's construction. Even if some form of channel may have existed 
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downstream of the present site of Janicek's diversion, no natural waterway existed at the site 

prior to Reclamation's construction of the drain. 

A report done by A.D. Foote' in 1887, REpORTJ.lN TIIE IRRIGATING AND 

RECLAIMING OF CERTAIN DESERT LANDS IN IDAHO AND OTHER PROJECTS CONNECTED 

THEREWITH, described the area where the Boise Project is now located as desert lands with 

limited vegetation. It explained that the main stream channels in the area of Janicek's claim-

Indian, Ten Mile and Five Mile Creeks - contained water "for a month or two only in the early 

spring, and [were] dry for the remainder of the year." REpORT at 17. The report also included a 

sketch of "natural drainage channels" existing at that time. Although the proposed laterals 

shown in the sketch reached the area of Janicek's claim, no "natural drainage channel" is shown 

there. Id at 43. 

Construction of the Ridenbaugh Canal and other features of the Boise Project 

rapidly changed the character of the land surrounding the claim site as seepage and return flows 

waterlogged the land. The 1915 contract relied on by Janicek explained that "the groundwater 

table is rising in the District [NMID] and in places is already close to the surface."] Contract at 

2, Exhibit C to the AFFIDAVIT OF MICHAEL LAWRENCE. Photos of the construction of Purdam 

Drain in 1914 show that even several miles downstream from the claim site the land was a flat 

and featureless marsh covered by cattails.' See Exhibits H and I to the AFFIDAVIT OF JERRY 

Foote is generally regarded as the father oflarge scale irrigation in the Boise Valley. See 
http://www.idahohistorv.netlReference%20Series/0 190 .pdf. 

Modeling by hydrologist Robert Schmidt confirms what is apparent from the historic 
record: but for "canal seepage and on-farm infiltration from Boise Project and non-project 
NMID lands" there would be no reliable water supply at the claim site. AFFIDAVIT OF ROBERT 
SCHMIDT at ~ 8. 

The photos are of the construction of the initial segment of the Purdam drain within the 
Pioneer Irrigation District. That construction stopped at the Phyllis Canal. See Exhibit F to the 
AFFIDAVIT OF JERRY GREGG. NMID and Reclamation then entered into the 1915 contract which 
provided for the extension of Pur dam drain into NMID's lands. Construction of the extension 
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GREGG. None of those photos show any evidence ofa natural water course. >lor do any of the 

maps accompanying Reclamation's annual reports or any other historic record maintained by 

Reclamation show evidence of a natural water course prior to the construction of Purdam Drain. 

AFFIDAVIT OF JERRY GREGG at ~ 12. 

The only evidence Janicek cites to support its claim that a natural water course 

existed prior to construction of the drain is a cost estimate attached to the 1915 contract between 

Reclamation and N1<1ID which provided for the construction of a drainage system. That contract 

addressed the construction ofa series of drainage systems that included 13 ditches spanning 

more than 50 miles in length.' Estimate of Cost at 5, included within Exhibit C to the AFFIDAVIT 

OF MICHAEL LA WRENCB. The estimate of costs includes a list of"proposed ditches" that "will 

follow the natural drainage courses as closely as feasible, and these channels will be straightened 

and deepened." Id. at I. 

Although Purdam Gulch is included on that list, the list does not establish that a 

natural water course existed at the claim site prior to the construction of Purdam Drain for two 

reasons. First, given the lack ofreference to a channel or gulch at the claim site on any map 

priorto the beginning ofthe construction of the drainage system in 1913, the reference to "these 

channels" in the list should be read as a general reference to channels where they existed, not as 

an affirmative statement that channels actually existed along the entire course ofthe proposed 

ditches. 

took place in 1916. See Exhibit G to the AFFIDAVIT OF JERRY GREGG. 

The contract also addressed ownership of the water within the ditches to be constructed. 
It provided that "[tJhe right to water developed in the drainage system herein provided for shall 
belong to the Boise Project and the old water right lands of the District [I.e., NMID's land 
located outside the Project). Contract at 7, Exhibit C to the AFFIDAVIT OF MICHAEL LAWRENCE. 
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Second, even assuming that some fonn ofnatural gulch or channel existed at the 

time the drain was constructed, both the historic documents and the modeling of the water table 

discussed above demonstrate that there was no natural flow at the claim site. Instead, any water 

that may have been present derived from irrigation within the Boise Project and NMID's non­

projeet land. In short, there is no viable evidence ofa natural water course at the claim site prior 

to Reclamation's construction of the drain. 

The Idaho Supreme Court held that there can be no appropriation ofwater from a 

constructed drain in Sebern v. Moore, 44 Idaho 410,258 P. 176 (1927). Specifically, the court 

ruled that 

where there has been no appropriation ofwaste or seepage water prior to 
construction o/the drain in which such water col/ects, said water is in the 
possession of the owner of the drain and is therefore not subject to appropriation 
under C.S. § 5562 [now I.C. § 42-107]." 

258 P. at 178 (emphasis added). The rationale for that rule is rooted in fairness: a latcr potential 

water user should not be allowed to enjoy a "free ride" on the original appropriator's efforts and 

expense in constructing the drain and collecting the wastewater. 

There is no question that Purdarn drain collects wastewater. Indeed, Janicek 

appears to concede the point." MEM.IN SuPP. at 9 ("Much of the water in Purdam Gulch Creek 

may derive from seepage or return t10ws from irrigation deliveries"). To the extent Janicek does 

not concede the water is wastewater, both historic documents and the hydrologic evidence noted 

above establish that essentially all of the water claimed by Janicek is wastewater. E.g., 

AFFIDAVIT OF ROBERT SCHMIDT. 

• Janicek also concedes that appropriations of wastewater are subject to legal limitations. 
As Janicek explains, "NMID, BOR or their consumers could undertake efforts to prevent 
seepage and other incidental return flows and Janicek could not complain." MEM.lN SUPP. at 12 
n.7. 
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Janicek argues that the wastewater it claims to have appropriated has lost its 

status as wastewater because it "has become part of the public waters by virtue of having been 

commingled with waters ofnatural watercourses and the aquifer." MEM. IN SUPP. at 12. That 

argument cannot succeed for two reasons. 

First, as shown above, the drain reach at the claim site is not a natural water 

course and therefore water within the drain is not "public water" subject to appropriation. 

Moreover, Janicek has yet to provide any evidence of a source ofwater for the drain other than 

irrigation wastewater and this Court has no basis for finding that non-wastewater is present. 

Second, even assuming arguendo there is some small quantity of natural water 

flowing in the drain, more than 80 years ago the United States District Court for the District of 

Idaho clarified that commingling wastewater with other water does not change its character.' 

United States v. Raga, 276 F. 41 (D. Id. 1921). Idaho courts have long followed that rule. E.g 

Sebern, 44 Idaho at 17-18,258 P. at 178 (citing Raga). The Idaho Supreme Court recently 

reiterated that commingling water does not change its character in its decision in A & B 

Irrigation. Although, as Janicek notes, the court affirmed then-Presiding Judge Burdick, it did 

not accept all of his reasoning. In particular, it rejected the very proposition Janicek relies on. 

Cf MEM IN SUPP. at II. 

The Idabo Supreme Court began its discussion ofthe issue by noting that under 

the rationale applied by the trial court, as well as that of the court's own prior decision in Jensen 

v. Boise-Kuna Irr. Dis!., 75 Idaho 133,269 P.2d 755 (1954), groundwater captured and 

commingled with wastewater in a drain would lose its character as groundwater and be treated as 

wastewater. A & B Irrigation, 141 Idaho at 751,118 P.3d at 83. The court then expressly 

Haga arose on Eight Mile Creek within the Boise Project, just a few miles southeast of 
the claim site. 
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rejected the proposition that commingling water changes its nature, Instead, as the court 

explained, "[t]o the extent that the source of appropriated water can be identified it retains that 

characterization:' 141 Idaho at 753, liS P.3d at 85, Thus, even assuming arguendo that there is 

some "natural" water in the drain, as a matter of law the wastewater in the drain remains 

wastewater, 

Conclusion 

Janicek claims to have initiated his appropriation in 1951, decades after 

Reclamation constructed the drain which collects the wastewater he claims to have appropriated, 

Consequently, the water Janieek claims is not subject to appropriation and the motion for 

summary judgment must be denied, 

DATED this Il.ifo--day of March, 200&, 

~jjJ
~ ... 

David W. Gehlert, Trial Attorney 
Natural Resources Section 
United States Department ofJustice 
Environment and Natural Resources Div. 
U.S. Department ofJustice 
1961 Stout Street, 8th Floor 
Denver, Colorado 80294 
Phone: (303) 844-1386 
Counsel for the United States of America 
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CERTIFICATE OF MAILING 

I certifY that on fNlI..l"" I =t •2008, I served true and correct copies of the foregoing 
UNITED STATES' OPPOSITION TO JM1CEK PROPERTIES' MOTION FOR 
SUMMARY JUDGMENT as follows: 

via Facsimile: 

Clerk of the District Court (Original) Idaho Department ofWater Resources 
Snake River Basin Adjudication Document Depository 
Phone: 208-736-3011 Fax: 208-287-6701 
Fax: 208-736-2121 

via eomail transmission: 

NlichaeIP.La¥ITence 
Givens Pursley, LLP 
E-mail: michaellawrence@givenspursley.com 

S. Bryce Farris 
Ringert Clark Chartered 
E-mail: bryce@ringectclark.com 

U.S. Department of Justice 
Environment and Natural Resources Division 
E-mail: gloria.baimbridge@usdoj.gov 

David W. Gehlert 
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MAR 1 ~ 1003S. BRYCE FARRIS (ISB #5636) 
DEPARn.1ENT OFRINGERT CLARK CHARTERED 

WATER RESOURCES 
455 South Third Street 
p.o. Box 2773 
Boise, Idaho 83701 
Telephone: (208) 342-4591 

Attorneys for Nampa & Meridian Irrigation District 

IN THE DISTRICT COURT OF THE FIFrH JUDICIAL DISTRICr OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

) 
) Subcase No. 63-27475 

In Re SRBA ) 
) 

Case No, 39576 ) 
) NMID'S MEMORANDUM 
) IN OPPOSITION TO JANICEK 
) PROPERTIES MOTION FOR 
) SU~YJUDGMENT 
) 
) 

COMES NOW Objector, Nampa & Meridian Irrigation District (NMID), by and through its 

attorneys of record, Ringert Clark Chartered, and submits this Memorandum in Opposition to 

Claimant, Janicek Properties, LLC (hereinafter "Janicek") Motion for Summary Judgment. 

I. INTRODUCTION 

On or about February 19, ZOOS, Janicek filed a Motion for Summary Judgmenr requesting 

the Court to dismiss NMID's objection to the recommendation for water right no. 63-27475, 

Janicek contends thatNMID cannot show thatit owns the Purdam Gulch Creek (hereinafter "Purdam 

Drain") or the water tlowingin it. "Janicek does not dispute that [Bureau ofReclamation] BOR h2.S 
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altered the Purdam [Drain1from its original state to facilitate drainage of irrigated lands within 

NMlD's boundaries, and that NMID has assumed the responsibility lor ongoing work to maintain 

Purdam [Drain's] drainage capabilities." Janicek Memo, pg. 5. However. Janicek's argument is 

premised on the fact that at the time of Janicek's initial diversion and ap;Jro;Jriation (1951), the 

Purdam Drain was a natural stream subject to appropriation. Janicek's Motion is tlavled because for 

the following reasons: 

L 	 At Janicek's claimed point of diversion, the Purdam Drain is a constructed drain that 

was constructed alld/orpaid for by NMlD in 1916, and NMlD has been operating and 

maintaining the Purdam Drain since that time. The Purdam Drain may have been 

enlarged downstream of Janicek's point of diverSion, but it was a newly constructed 

portion ofllie Purdam Drain at Janicek's point of diversion; 

2. 	 The Purdam Drain is a facility of NMlD which NMID uses to deliver water to 

landowners located downstream of Janicek's claimed point of diversion. Thus, 

Janicek's alternative argument that NMID has not beneficially used the water in the 

Purdam Drain is false and without merit; 

3. 	 Janieek's claimed point ofdiversion is an impermissible trespass of'lMJD's Purdam 

Drain, and Janicek has Hot obtained the permission of "'MID. Idaho law is well 

settled that one cannot appropriate water through the trespass upon the land of 

another nor use the ditch of another against his will. The Idaho Department afWater 

Resources (IDWR) has confirmed this principle; and 

4. 	 Janicek knows that he may lIot divert water from NMlD's drains and facilities as he 
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has previously sought NMID permission to temporarily pump from l\\1iD', drain.~, 

Janicek's current position is inconsistent with the License AgIcement he entered into 

with NMID in 1996 to temporarily pump for NMlD's Sky Pilot Drain 

Based upon these facts, Janicek's argument is akin to asserting that a water right can be 

established in NMID's Ridenbaugh Canal because it was an extension of a natural stream, Such an 

argument cannot be sanctioned under Idaho law, At a minimum, there continues to remain material 

issues of fact which would preclude summary judgment 

II. STATEMENTOFFACTS 

A. Nl'vIID. 

NMID is an irrigation district organized under Title 43 of the Idaho, NMID is also a 

drainage district authorized under Chapter 3, Title 43 of the Idaho Code, NMID was formed in 

approximately 1904. However, 'SMlD's water rights go back to the 1800s because it purchased the 

assets of Boise City Irrigation and Land Company, including the waler rights, canals, laterals and 

drain ditChes owned by the Boise City Irrigation and Land Company. By 1915, some lands within 

NMID were incapable of irrigation because of high water tables and NMID entered into a contract 

with BOR to construct and enlarge a drainage system, See Affidavit ofMichael Lawrence, Ex, C 

andAffidavit ofJerry Gregg, Tbis drainage system involved both the constructioIl of new draiIls and 

the enlargement of existing drains. NMJD paid for the construction and enlargement of the drains 

and miles and miles of drainages were constructed and enlarged as part of this endeavor. Id, It 

should be further Iloted that the contract between NMID and BOR further provided NMID witb tbe 

right to the water developed or captured in said drainage system, ld, pg, 7, ~ 5, 
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B. 	 THE CONSTRUCTION OF THE PURDAM DRAIN. 

The earliest account~ of a drainage system are provided j" a report by A.D. Foote dated 1887. 

See Affidavit ofS. Bryce Farris, Ex. A. This report discusses aud provides illustrations of drains 

for the Teu Mile, lndian, Black and Five Mile. Those drains only hac water for "3 month or two only 

in the early spring and were dry the remainder of the year:' ld. pg. 17. Noticeably absent is a!1y 

mention of the Purdam Drain. 

Part of the construction of NMID's drainage system in 1915 included the construction and 

enlargement ofthe Purdam Drain.' Janicek latches on to the fact that portions of the Purdam Drain 

may have been enlarged and thus there is a natural creek that must have existed at the location of 

Janicek's point of diversion. However, this is contrary to the actual evidence. Even if. for 

arguments sake, portions of the Purdam Drain existed prior to 1915, there is no dispute thm the 

portion "cross Janicek's property did Dot exist. Janicek's property lies within a halfofa mile of the 

beginning of the Purdam Drain. Janicek's property is at the farthest upstream end of the Purcall1 

Drain. This portion of the dmin was constructed in or around 1916 and did not exist prior to that 

time. See Affidavit ofJen)1 Gregg. Thus, even if portions of the Purdam Drain downstream of 

Janicek's claimed point of diversion may have been a natural drainage, the relevant reach where 

Janicek's claimed point of diversion is located was newly constructed by BOR for "iMID. 

C. 	 JANICEK'S DIVERSION. 

JGlJicek's property is located within the boundaries of NMID and Janicek has been 

, The construction also included the Sky Pilot Drain which as discussed, infra, is a drain 
in which Janicek sought NMID's permission to temporarily pump from and entered into a 
recorded license agreement allowing him to do so, 
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apportioned benefits for both irrigation and drainage purposes. Janicek's property is delivered water 

by NMID via the Kennedy Lateral. There is no dispute that Ja;l;ce~'s propeliy is located within 

NMlD and has been apportioned benetlts prior to 1943, which is when Janicek suggests his 

predecessor began diverting from the Purdam Drain. 

The recommendation for water right no. 63-27475 lists the priority dale of March 1,1951. 

Interestingly, even though the priority dale is 1951, Janicek suggests that he or his predecessor has 

been dinrting from the Purdam Drain sillce 1943. Nevertheless, as previously discussed, the 

claimed point of diversion is located with in a half of a mile of the beginning of the Puniam Drain 

and is located below NMID's Ridenbaugh Canal. 

D. NMID'S OPERA nON OF THE PURDAM DRAIN AND DELIVERiES. 

Since at least 1915, NMID has operated and maintained the Purdam Drain as part of its 

drainage system. Janicek does not dispute that NMlD operates and maintains the Purdam Drain, 

including the portion located across Janicek's propeny. Janicek has suggested that NMID's 

objection is without merit because NMID does not beneficially used the water in the Purdam Drain. 

This argument is contrary to the undisputed facts. 

NMID does deliver water to its landowners via the Purdam Drain. See Affidavit ofJohn P. 

Anderson. Said deliveries are located below Janicek's claimed point ofdiversion. rd. NMID has 

a pump station downstream ofJanicek's property which pumps from the Purdam Drain and delivers 

inigation water to NMID's landowners, including SI. James Place Subdivision. Id. 

Ill, STANDARD OF REVIEW 

The standard of review under Rule 56 of the Idaho Rules of Civil Procedure is well 
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established and NMID does not disagree with the standard provided in Janicek's Memorandum. 

Janicek's Memo. Pgs. 3-4. However, NMID would like to point out and remind the Court that: (I) 

all controverted facts are liberally construed in favor of the non-moving party (NMID); and (2) the 

burde!) at all times is on the moving party (Janicek) to prove ,he absence of a genuine issue of 

material fact. Lastly, the Court is authorized to enter summary judgment in favor of the non-moving 

parries, Barlow's inc, v, Bannock Cleaning Corp., 103 Idaho 310, 647 P.2d 766 eCt. App, 1(82), 

IV. ARGUMENT 

A. 	 THE Pt:RDAM DRAL"', AT THE LOCATION OF JANICf;~K'S POINT OF 
DIVERSION, WAS CONSTRUCTED AND/OR PAID FOR BY NMID. 

The Purdam Drain, which was constructed and/or paid for by NMID in 1915 is no different 

fi:om NMID's Ridenbaugh Canal or other laterals, As with those facilities, the Purdam Drain is a 

facility owned, operated and maintained by NMID and a landowner cannot simply stick a pump in 

NMlD's facilities and create their own independent water right. Indeed, it is a well settled rule of 

Idaho law that an appropriation ofwater cannot be made or a water right issued to appropriate water 

acquired through trespass UpOIl the land of another. Idaho Power Co. v, Buhl, 62 Idaho 351, 111 

P,2d 1088 (1941);.Iones v, McIntire, 60 Idaho 338, 344, 91 P,2d 373 (193(J), Nor can a valid water 

right be initiated by using the ditch of another against his will. Rabulo v. Furey, 33 Idaho 56, 62, 

190 p, (1920), "Where there has been no appropriation of waste or seepage water ?rior to the 

construction of the drain in which such water collects, said water is in the possession of the OWner 

of the drain, and is therefore not subject to appropriation under C.S" sec, 5562 [now I.e. § 42-107]," 

Sebem v. Moore, 44 Idaho 410, 258 p, 176 (1927), In this case, the drains, Le. the Purdam Drain, 

were constructed and enlarged for NMID and such construction was paid for by NMID, The drains 
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are (lwned, operated and maintained by N?vflD and allY c:.aimed water riglll<; within said drains 

1915 would arnoum to a trespass. 

Consistent with the above-referenced law, the Idaho Department of Water Resou rees has 

made it clear that appropriations within the boundaries of an irrigation district such as NMID may 

not be approved without the permission of the irrigation district. As explained by forme: Director 

A. Kenneth Dunn in a Memorandum dated September 8, ] 981, L1]is requirement of permission by 

the irrigation district also applies even if the facility is characterized as a "namral channel" See 

Aff,davit ofS. Bryce Farris, Ex. B. NMlD does not concede that the Purdam Drain in the location 

of Janicek's claimed point of diversion could be characterized as a "natural channel" but for 

argument sake, even if it could, it would still require the written agreement of NMID. 

Furthermore, Janicek is estopped from laking the position that the permission of NMlD is 

not required to pump from NMlD's drain due to the fact that Janicek has previously requested the 

permission of NMlD to temporarily pump from an NMlD facility known as the Sky Pilot Drain, In 

fact, in December of 1996, NMID and Janicek entered into a license agreement, recmded in the 

records of Ada County, Idaho, to temporarily pump from the Sky Pilot Drain. See Affidavit ofS. 

Bryce Farris, Ex. C. Like the Purdam Drain, the Sky Pilot Drain is a drain constructed and :laid for 

by NMID and is owned operated and maintained by NMID. It is inconsistent for Janicek to 

acknowledge and seek NMlD's permission to pump from the Sky Pilot Drain, and to also sugge$t 

that he can acquire a water right in NMID's Purdam Drain without milD's consent 

Additionally, as explained, supra, NMlD does deliver water to its landowners via the Purdam 

Drain downstream of Janicek's claimed point of diversion. Janicek's suggestion that there was no 
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intent by NMID to beneficially use the water developed by the construction or NMlD's drainage 

system is directly contrary to the provisions of the 1915 contract which expressly provides NMID 

the right to the water developed in the drains. rhus, Janicek's claimed point of diversion is no! only 

a trespass ofNMID's Purdam Drain, but also amounts to an interference with N~,1ID's prior righ!s 

10 deliver water to downstream landowners.2 

Janicek suggests that NMID's position is akin to suggesting that no water rights could be 

perfected in a natural stream, induding the Boise River or the Snake River, because the narural 

stream has been modified. 1':1is argument is misplaced. The distinction between the Purdam Drai~_ 

and the Boise River is thaI (he Purdam Drain is NOT a natural stream. A more appropriate analogy 

would be to a drain Or ditch constructed out of the Boise River. Said drain or ditch is not a "natural 

stream" and is not subject to appropriation. Water diverted from il~ source. Le. the Boise River. "is 

the property of the appropriator while it is lawfully diverted, captured, conveyed, used or otherwise 

physically controlled by the appropriator." I.e § 42-110. In this case, the water in the Purdam 

Drain is diverted captured, conveyed, used or physically controlled by NMID in NMlD's Purdam 

Drain and is not subject to appropriation. As discussed, supra, water in the Purdam Drain belongs 

to NMID pursuant to its contract with BOR in 1915 which provides NMID the right to the water 

developed in the constructed drainage system. Furthermore, the water is in possession of the owner 

Pursuant to I.e. § 42-1209, Janicek may not cause or permit his pump and pipeline 
within NMlD's easement without its written consent Diverting water upstream ofNMlD's diversions. 
with a later priority, amounts to an injury and an 1II1re",'onable intelference with NMlD's rights. 
Futthermore, pursuant to I.e § 42-1208, NMID's right·of-way for the Purdam Drain is 110t subject to 
adverse possession. While this subease does not specifically address easement and rights-of-way issues, 
il furthor shows that Janicek's claimed point of diversion within the Pucdam Drain and NMlD's easement 
is improper and should no! be judicially sanctioned by the SRBA COlin. 
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of the drain, Le. NMJD, and is not subject to appropriation pursuant to I.C. § 42-107 <lndSeiJern v. 

lvfoore; 5'upra. 

The bottom line is that the undisputed evidence is that the Purdam Drain, ir the location of 

Janicek's claimed point of diversion, is a facility tbat was constructed fer Nl\~1D and is owned, 

operated alld maintained by ;.iMID. Janicek's cursory argument that the Purdam Draic is a natural 

channel subject to appropriation is simply not supported by the facts. Accordingly, Nl'viID requests 

that the Court issue an order granting NMID summary judgment and disallowing Janicek's claim as 

an improper trespass. In the alternative, it is clear that there are sufficient material issues of fact 

which would preclude the granting of Janicek's motion. 

B. THE WATER IN THE PURDAM DRAIN IS NMID'S WASTE WATER 

Generally, an irrigation district has the right to recapture and reuse seepage or waste water 

from irrigation of lands withill its boundaries. Colthrup v. MountainHome In. Di.>t., 66 Idaho 173, 

179 (1945); Sebern v. Moore, 44 Idaho 410 (J927). "(S]eepage water or waste water running [rom 

one's land to that of another need not be continued and it may be intercepted and taken by such 

owner at any time and used 011 the Jand to which it is appurtenant." Thompson v. Bingham, 78 Idaho 

305,308 (1956). Appropriation uf surface waste and seepage is "'subject to the right of the owner 

to cease wasting it, or in good faith, to change the place and manDer of wasting it, or to recapture ii, 

so long as he applies i[ to beneficial use.'" Colthrup, 66 Idaho at 179. The appropriator of waste 

water has not right to compel the original appropriator to continue to return the waste or se,epage 

water to the stream source. Hidden Springs Trout RallCh v. Hagerman Wafer Users Assoc., 101 

Idaho 677, 680-81 (1980). The appropr'ator of ,urtace waste and seepage water "cannot acquire a 
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prescriptive right to the continued flow of wilste or seepage wacer from the land of another." 

Thompson v. Bingham, supra. 

More recently, inA &B Irrigation Dis/. v. Aberdccnc4mericanFalis Ground Water District, 

141 Idaho 746, 118 P.3d 78 (2005), the Idaho Supreme Court considered the enlargemer:t claims in 

the Snake River Basin Adjudication by A & B Irrigation District for water captured in its drains. 

The captured water was not used on lands which were part of A & B's original water rights. bm 

rather an enlargement. The Supreme Court held that the use of the recaptured water was not valid 

because it was being used on new, additional lands which were not part of A & original rights. 

However, the Court made it clear that: 

A & B may use the water on its origiIJal appropriated lots. "It is well settled law 
that seepage and waste water belong to the original appropriator and, in the absence 
of abandonment or forfeiture, may be reclaimed by such appropriator as long has he 
is will and able to put it to a beneficial use." Reynolds IrrigattonDisr. V ::'proal, 70 
Idaho 217, 222, 214 P,2d 880,883 (1950) (citing U.S. v. Haga, 276 F.41, 43 (D.ld. 
1921»); see also Sebern, 44 Idaho at 418,258 P. at 178. 

Iii at 752 (emphasis added). 

Janicek argues lhathe is entitled to NMID's waste water. This argument agzin fails because 

the water in NMID's drain has been reclaimed and/or recaptured by NMiD and is not subjecllo 

appropriation for the reasons set forth supra. Again, h[w]here there has been no appropriation of 

waSle or seepage water prior to the construction of the drain in which such water collects. said Wilter 

is in the possession of the owner of the drain. and is therefore not subject to appropriation under 

c.s., sec,5562 [now I.e. § 42-107]." Sebern v. Moore, 44 Idaho 410. 258 p, 176 (1927) (emphasis 

addec), 
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V. CONCLUSION 

The undisputed facts are [hat the Purdarn Drain is a constructed drain, which is part of 

NMID's drainage system, and is used (0 deliver water to NMID's landowner. The water in the 

Purdam Drain is owned and controlled by NMID in its constructed drain and is not subject to 

appropriation. According/y, ;";MID respectfully requests that the Janicek's Motion be denied. In 

addition, the Court has the authority to grant summaryjudgrnent to the non-moving party and NMID 

requests that the Court do so based upon these facts. 

f>" 
DATED this ;3 day of March, 2008. 


RK. CHTD. 


Attorneys for the NMID 
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CERTIFICATE OF SERVICE 


I hereby certify that Oil thell~y of March, 2008, a true and correct copy of the foregoing was 
served upon all parties listed below by: 

MD. S. mail, postage prepaid 
( ) hand delivery 

( ) express mail 
( ) facsimile 

Janicek Properties, LLC 
clo Michael P. Lawrence 
Givens Pursley, LLP 
601 W. Bannock Street 
P.O. Box 2720 
Boise~ 1D 83701-2720 

USDr Bureau of Reclamation 
Represented by: 

US Department of Justice 
Environment & Natural Resources 
550 West Fort Street, MSC 033 
Boise, Idaho 83724 

Director of lDWR 
P.O. Box 83720 
Boise, Idaho 83720-0098 

S. Bryce Farris 
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MAR 111 WOSS. BRYCE FARRIS (ISB 115636) 
DEPARTMENT OFRINGERT CLARK CHARTERED 

WATER RESOURCES 
455 South Third Street 
P.O. Box 2773 
Boise, Jdaho 83701 
Telephone: (208) 342A591 

Attorneys for Nampa & Meridian Irrigation District 

IN THE DISTRlcr COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OFTWIN FALLS 

) 
) Subcase No. 63-27475 

In Re SRBA ) 
) 

Case No. 39576 ) 
) AFFIDAVrr OF JOHN 1'. ANDERSON 
) 
) 
) 
) 
) 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

John P. Anderson, being first duly sworn upon his oath, deposes and says thaI: 

1. I am !he Water Superintendent for Nampa & Meridian Irrigation District (NMID), and 

make this Affidavit based upon my personal knowledge and I am competent to testify to the matters 

contained herein. 

2. I have been the Water Superintendent for NMID since 1989 and I have employed by 

NMlD since 1977. As part of my duties as !he Water Superintendent, I am familiar with NMID's 

irrigation and drainage system, including the Purdam Drain. I am farther familiar with the delivery 

AFFIDAVIT OF JOHN P. ANDERSON - Page 1 

"." . " / 



of water to NMID's landowners, including the land owned by Brad Janicek and/or Janicek 

Properties, LLC (hereinafter "Janicek"). 

3. Janicek's property is located within the boundaries of NMID and has been 

apportioned benefits by NMlD, including drainage benefits. NMJD delivers irrigation water to 

Janicek's property via a NMlD facility known as the Kennedy Lateral. The Purdam Drain also 

courses through Janicek's property. The Purdam Drain begins less than one mile to the east of 

Janicek's property and is located below NMlD's main delivery canal known as the Ridenhaugh 

Canal. 

4. The Pm'dam Drain is a drain that is operated and maintained by NMlD. Most of 

NMID's drainage system was constructed by the United States Bureau of Reclamation (BOR) 

pursuant to a contract in 1915. NMID's operation and maintenance includes cleaning, maintaining, 

repairing the Purdam Drain and NMlD has done so over the years where the Purdam Drain courses 

through Janicek's property. 

5. NMID also uses the Purdam Drain to deliver water to its landowners. NMlD has a 

pump station, operated and owned by NMID, downstream of Janicek's property. NMID has two 

pumps that recover water from the Purdam Drain and divert it back to the Kennedy Lateral to 

provide water to NMlD's landowners. NMID has another pump that delivers pressure irrigation 

water to St. James Place Subdivision. In addition, landowners within NMlD have obtained NMlD's 

permission over the years to pump water from the Purdam Drain as supplement water during short 

or low water years. 

DATED this ;2. 8' day, of ~b 0Wy ,2008. 
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Swom to and subscribed before me this ,;::t"~"-day of ":t"'-~\w:"9~1i ' 2008, 

'~H ; CL ,S?';i!;;;t; 
Notary Publjc for Idaho 

Residing in "\?;;;>R ,Idaho " " 

My Commission Expires: b'-t lc· \ \ 1 () 
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CERTIFICATE OF SERVICE 


I hereby certify that on thel}:;:Y of Marcll, 2008, a true and correct copy of the foregoing was 
served upon all parties listed below by: 

0U. S. mail. postage prepaid 
( ) hand delivery 

( ) express mail 
( ) facsimile 

Janicek Properties, LLC 
c/o Michael P. Lawrence 
Givens Pursley, LLP 
601 W. Bannock Street 
P.O. Box 2720 
Boise, ID 83701·2720 

USDI Bureau of Reclamation 
Represented by: 

US Department of Justice 
Environment & Natural Resources 
550 West Fort Street, MSC 033 
Boise, Idaho 83724 

Director ofTDWR 
P.O. Box 83720 
Boise, Idaho 83720·0098 
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RECEIVED 
S. BRYCE FARRIS (ISB #5636) MAR 142008
RINGERT CLARK CHARTERED 

DEP,;RTMENT OF
455 South TIlird Street WATER RESOURCES 
P.O. Box 2773 
Boise, Idaho 83701 
Telephone: (208) 342-4591 

Attorneys for Nampa & Meridia.'l Irrigation Dis1l1ct 

IN TIlE DISTRlCT COURT OF THE FIFTH mmclAL mSTRlCT OF THE 

I 
STATE OF IDAHO, IN Ar-.'D FOR THE COUNTY OF TWIN FALLS 

) 
) Subcase No. 63-27475 

In ReSRBA ) 

) 


Case No. 39576 ) 

) .4.FFIDAVIT OF JERRY GREGG 
) 
) 
) 
) 
) 
) 

STATE OF IDAHO ) 
) ss. 

County of Ada) 

Jerry Gregg, being first duly sworn upon his oath, deposes and says that: 

I. I am the Area :\'Ianager for the Snake River Area Office (SR.A.O), Pacific Northwest 

Region of the U. S. Bureau of Reclamation (Reclamation). I make this affidavit based upon my 

personal knowledge, and I am competent to testify to the matters contained herein. 

As part of my duties as the Area :Manager, I have access to and am the custodian of 

the records for the Boise Project maintained at the SR.A.O. With respect to the above-captioned 

subcase, I am familiar with many of the records, contracts and reports concemmg the consUlJction. 
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operation and ma:ntenance of the drainage system located within the boundaries for Nampa & 

Meridian Irrigation District (NMID). 

3. On or about June I, 1915, Reclamation and NMID entered into an agreem"nt 

coneeming the construction of a drainage system within NMID's boundaries. A true and correct 

copy of said agreement is attached hereto as Exhibit A. 

4. On or about November 5, 1918, Reclamation and NMID entered into another 

agreement concerning the construction ofa drainage system within N'\lID's boundaries. A tme and 

coneet copy of said agreement is attached hereto as Exhibit B. 

5. Continuing nntil approximately the 1970's, Reclamation prepared annual reports for 

the Boise Project. These reports contain information regarding project construction, operation and 

maintenance activities, which include activities relating to construction, operation, and maintenance 

of drains within the project. 

6. Attached as Exhibit C is a true and correct copy ofa portion ofthe Annual Report for 

1915, which includes intolTDation regarding the cor:struction and operation ofNMID's drainage 

system. 

7. Attached as Exhibit D is a true and concet copy ofa portion ofthe Annual Report for 

1916, wh.ich includes information regarding the construction and operation of NMID's drainage 

system. 

8. Attached as Exhihit E is a trtle and correct copy of a document entitled, "Map 

Showing LDcation ofProposed Drainage Ditches for the Nampa-Meridian Irrigation District" dated 

March 1914. This map was included as Exhibit B to the 1914 Annual Report. 

9. Attached as Exhibit F is a true and correct copy of a document entitled, "Ge;leral 
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Map" of the Boise Project, which was included as part of the 1914 Annual Report. 

9. Attached as Exhibit G is a true and correct copy of a document entitled, "General 

Map" of the Boise Project, which was included as part ofthe (916 AnJlual Report. 

10. Attached as Exhibit H is a true and correct copy ofa photogo'aph taken on June 22, 

1914, which shows an electric dredge excavating Pm'dam Slough Drain through the Lemp rallch. 

I 
This portion 04the Purdam drain is located several miles or more downstream afthe location anhe 

point of diversion for 63"27475. 

11. Attached as Exbibit I is a true and correct copy of a photograph taken on June 22, 

1914. This is another photograph taken on the same day, which shows an electric dredge excavating 

Purdarn Slough Drain through the Lemp ranch. This portion ofthe Purdam drain is located several 

miles or more downstream of the location ofthe point of diversion tor 63"27475. 

12. I am not aware of any historic records maintained at the SMO that would show the 

existence ofa creek at the location ofthe point ofdiversion for 63"27475 priorto commencement of 

construction of the Purdam drain in 1914. 

DATED this 11 day, of Jfi?l v-C A ,20()8.
I· 'I

(' ;/(1(; 
\' :I" J"/ /1,,<

:r-erry->-97~1 ~~-- ----­
.' ( / 

// /.' / 
Sworn to and subscribed befere!me this ! 2-, day of~7r7()A~, 2008, 

Il~ r 5!]caU ..~_
Nbciry Public dr Idaho 
Residing in#.bAtd";.u , Idaho 
My Commi~ires: (p/2/2..D fl­, 



CERTIFICATE OF SERVICE· 


I hereby certify on this / J~ay of /1/vv? 2008 I caused to be served a true and 
correct copy oft11e foregoing document via email first-class maii to the individuals listed below. 

Janicek Properties, LLC 
c/o Michael P. Lawrence 
Givens Pursley, LLP 
601 W. Bannock Street 
P.O. Box 2720 
Boise, lD 83701-2720 

USDr Bureall ofReclamation 
Represented by: 

US Department of Justice 
Environment & Natural Resources 
550 West Fort Street, MSC 033 
Boise, Idaho 83724 

Director oflDWR 
P.O. Box 83720 
Boise, Idaho 83720-0098 

S. BRYCE FARRIS 
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Draft of Jni1 24. 1.914. 

TRIS AGREEMENT mede this 1st dey of -:June 

]:915, between the UNITED STATES OF AlJ]:RICA, actif'6 for this 

ti.:lt1;r~<!" ..e by the Secretary of the I Interior ,under th(i1 proViej.ons ..··'~: 
"'",', 

(>f the Act of Congreee'of Jo.ne 17,1902 (32 Stet. 388)lrnown 

,a'S tb.e Reclamation Act, and ecte smend13tOrY thereof or s;:rn"le,' ""h"" 
,!ll!lnterY there to. Snt'i the Act of.Oongress of l!'ebr~ery H.' 

"""~i;.<..".i';';:"('·.~·<S'ti:;'1;;"L·.925), ihe party of thefire-tpert. here'l118 

;~~:i:'e'a}tb.e.Unit:eil. States, 13M th\3"1fAMFA & MERIDUN 

'.$t1~lt'l'. ~m Irr~getioil lJi2tri~t 6rg~n:iZedm:ider':th~ , 

tli~ '~t&te of Idaho, and 10 ceted in e:sll$'on snilAid~ COlIln1;'i 

1:~~li'G~ 'acting for the purpo::eaof tbis contracii 

it:i.(i:f·'1'1tle 14 of tbe Ida'hQ Reviaedeadea, incl1l,di~~'.i 
':.-.~::.~;~,,', .. ". . 

2396; 23'97.eild.259S, the narty of the secand :;;s;it,'...... '. - ­
, ",,;,, 


a:rter'(!8U~d the Diatric:t-


WITNESSETH- '~t • 
. ':: 

l'llIEREAS. the Diatrict 1nclUilee' within it.!! 

obout Tvte'nt,y;"'folll' Tilouaend Fiva Hundred Fifiy-ee:vs,n (24· $.5'*':'). 
. . ' . ." "~., tl·'~:iT:f·· .' F' 

seres 9f' irJ;"igate'll 1.8 nO. , TVlenty-1i'wo· thousand flU; hundred: c'ti'ieJ~.e::: 
.... -." ,,::;. ;~( 

(22,;-6llli' 8~~es of which are entitled to receive mlter from ·tb'e,,' 
"""1 .. , 

Dietrict,; "the, relllsinder ,being ir,ri6IJ ted 'with wstar from ,~:a, 

Sett~ere·· and New York ,C'enale; and whereel!, the District'dw,nE , . 
.\ 

snd coni'roie tha't certa'in canal known a Ii! the Rj~anbaUghCan~i': \ 
• , r~ ":. 

throng'" which lYeteria 'suPTlTied.f'rom Bqiee Rivl!r to the l.~I\d$,:", 

:{~l~>~ 



! 

-_.j 

j 

t 

I 
! 

, 

of tbe District :for irrigation 8l:U domastic purposes, and 

wbereSE, the n3tural flow of Boise River which tbe District 

is entitled to divert under ita ~riorities end 8~propri8tione. 

i!s, inso.ffio 1ent during the latter psxt of sa id i:p:'igation 

sessons t~ furnish a complete water 8u~ply for the lands of 

the District, and the District deeires to secure a certain 

amoUnt of stored water in order to furnish its land owners 

and water users- a more complete w8ter su~~ly during the low 

water !l sriods of the irrigation eeeson. and 

: '1iHEREMl. ,tb.e grollIld. weter tabla is rising in the ',~ 

District and. in places ia already close to the surface. so 

that e large part of the lands of the DiBtrict are likely, to 

~ecome yermanently ruined and incapable of producing cro~a, 

01" bearjll6 any ahareof' the eX1?enee of tb.e Dietr'ict, u:nleesa 

dr~in3ge system is promptly yrovid.ed; snd. whereas, it is 

believed that such e drainage system will reclaim considerable 

erase which cannot now be c111tivated success:fnlly on account 

of su~h ssapege condit:ions. end 'll'ill, check '~he spread of such 

seepage con~itione. end save other large areas which are now 
... § 

thresteried. 7Ii tb cleetruc"tion from the same CEl l1se; snd 

'illiERC~, the Unit.ed Stetee is now constructing. unde:f'i 

"the prfJ'Viej:me of the Reclametlon Act, that cer~ain irri~8tio:tl 

'!lro~ect J:nown as the Boise Proj ect. including tl}e ArroWl"ock 
• 

(lnd Deer Flat etorage reservoirs. end B portion o:f the lends 

-2­
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of tbe Dtstri~t have been subscribed to seid project by the 

individllal owners of such ll'nf,s; and 

'iIHBREAS, it is believed that onder existing con­

ditions the only way in which the additionsl watsr su~ply and 

dreiru:lge· system rs<;;uired b~ the District can be secured prompt­

ly and at a cost which the lend owners of tha District caIl. 

afford to pay. is by meane of a oontraot between the D.1etrict 

and the United States, under the prov1eione of tpe Acts of· 

Congress of June l. 7. 1902 (32 Stet. Z88) and FebrUBq 21•. 1911 

(36 St8t~ L.. 926) and 1'itIe 14 of the Idaho Reviaed Cod,es. 

HOW, '.CliERE:l!'ORE. it 15 hereby agreed­

1.. ~lIt as a '('art o:!' the general. drsinegs system of 

its Boise project. the United States will. construct for tbe 

Nampa & :r.1e:r.id1.an Irr1.gBtion :Distriot, e dreinegs syet@l to e 

totllJ. c.ost of :;rive ilundred .'ii'ifty-eeven fhou8and :Dollf'ors. 

($5,5.7.000) • Tbe 1~cet1on of the draine, to he constructed, 

is shown OD. the map attached hereto 8nd marked hhibi t !fA". 

it belong understood .that in generel drsins numbered "one" 

on theeaid map will be constructed first, drainS numbered 

"two" will be constructed next, dreine nU1!loered "three" will 

be constructed last, eo far ss ssid limit of errenditure will. 

all.ow su~h work to go, euch drs1ne~e system to bave suffi­

cient cs~acity in its main dr9ins to carry the seepage water 
,./ 

fiowine into tile District from the lends lying ;~'Oove the 

-3­
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Dietrict and drsining into it, ae well as that originatine 

in the District itsel:f. TbeSupervising Engine~r in cbarge 

of eueh construction ebell have the rigbt to meke cbanges in 

the alignment of the draine shown on the attached map, and in 
! 

,gFsdae an~ cross-sections. where such changes eh~11 be found 

in his judgment to be necessary or desirable to ~ncreaee tbe 

efficiency or economy of the system. It is understood that 

in caee any ~art of the work sho~n on the seid map sbsll prove 

unnecessary for the benefit of Distriot lande, such part may 
be omitted by lllutual co'neent of the perties hereto. It 16 

/ ,

fully underEtoodthat the United States 1s to exvend only Five 

Hundred 3'ifty-eeven Thousand Dollere ($057,000), incluiling 

eoat of preliminary work in drainage construction for the 

Diatrict, under thiS contr,llct, and to stop when such limit of' 

exp~nditUre has been resched. It is not expected that the 

lende of the Distriot can be completely drained at this cost 

nor e dre1nege system eztended to eaoh farm oni~. but that 

only a nU!!loer of principal draine will 'be constructed with 

which indiVidual ana community farm drsins cen be connected. 

, 2. That for the r-ur~oees of this contract, irrigsole 

lauds in' the District which ere now entitleil to 5/8 of a 

miners' jnch of water or more ~er acre, out of ~he present 

water rishts of the, District. or of the Settlers' Dietrict 

or throc1.i,u ownership of stoc;, in the New York Csn8l Company, 
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are considered se old water right lends end re~erred to herein 

uni',.,r th£t neme; irrigeble land!' in the District whiehhave 

no water right from the Dietrict or the Settlers' District; 'and 
, ' 

hSV3 not been irrigated thro~h oWllershi'P of: stock in tb.eNe~' 

Y~t'k CS1l81 COllIj"allY, are co;'s1dered ae proje~t ~a!).daBnd referre'l'l 

to herein under that name, aud iz'riga ble tracts of l.snd in:, 'tliif ' 

Dis tr1ct which are enti t1e d to Some _tElr from the present waf.e=r 

rights of the District, or of the Settlers' Diet~ict or through 

ownership of etock in,the W~w York Cenel com~any.but leas thea 
. ' . . 
5/S of su:i.nc'h'per sere. ebBll be cOul'!idered es old W!!'tar rig'llJt 

lande to the extent of the number of acres for whioh the water 

right of :such tract wn I provide 5/8 of an 1=11 \ler acre;' end 

project leuds as to the remeinder tbereof. 

3. !i!h!lt the District will pay to the United Ststes :rer 

tb1:t portion OI the 8b~';'-e 'described dnizwge warl;: in the 
, . 

Dietrict; egllitably ehergeeble to thil old. w&tel" right lande 

in tbe District, the Slllll 0:1' Two Hundred Sil<ty-si% Thoneand 

Dollars ($266,OOO}. in the same number bf annual, installments 

not leee than ten (10) s.nd same pel"centege oj; tbe totel in 

each onnuel installment aa ie fixed by'the Secretary of the 

Interio;'" for the lande of t~ Boise ?roject in hie Public 

Notice snnollneing 'the construction ehsrge for thl' Boiee 

Project,· the firl>!t installment to be due ana paYllble one (II 

year sfter the dsy on which said Public Notice for the Eoiee 
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Project i~ ise~ed ~ the Secretary of the Interior, end one 

inetallment on the eame dey of each year thereaf,¢r until all 

inetllllmente ere 1'a id, end 'will nse the tsxing pouer of ite· 
;, 

Di*trict and all the pO~6rs and resources of tne pietrict to 
" oolleet, sa l'd sums of money and pay the same to taa' United Sta t,es 

w1+en d,ue.: The benefiteof the ex-peridi tnreeof Bilitt ~i:uiI "of 

'l'vio ·llundredSb:ty-s:!x TbouBend Dolle ia ($.266.000) for ci.r'ai;Wge 
\_ . . c!· . . ...• 

alreJ.J. be 'sP1'}ortionea: ·among the ola waterTight lande 'of' :-the > 

D"i:2,t-ri'ct.: rIo .:portion. of said aum of Two llUndied S'ixq-six 

Thousand ·DoUara {$266.000) shall be apPoT'tioned to the 'pr~'Ject' 

landa in the District but the· ba18 nee of the s'aid sinn 't~be 

eXpended on 'drainage \'/or),e in the District 'as provided':LD. ' 

par~graph: i hereor shall be charged to the rrener~l aXpilDl3e of 

the:Eoi'ee·Project 'and the project londs in the Difltrictehall 

'po;y the construction, o'!lerlO'tion and maintenance ch<>rges pro­

vided.in.paregrapha 11 and 12' nereof. 

'4. '1'h8t after the construction thereoi' , t1:1.e Dietrict, 
. 

w111-io::>inteln C,eaid dreln1l£.,6 system in gOQii serviceable con­

dition.' ,;'1; ita ·own eilc>ehee, and shall cn&r6e the cost 'thereof 
" ..' 

to the'olll.wate..:r right lends in the Dietriet in t1:.e proportion 

which the' amount of construction coet cD.srgesble"'.;o 'tneoia 

water r,ight land'a in the District. to-'Wit. 'l'woRundied Sixty­

eix ThouSfind Dollars ($266,000), beare to the total con­

etructlon cost, to-wit, Five liun~red ?irty-seven Thousand 

-6­
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DOllere (Ei55'l,OOO), end 'I"Iill t'm.rge t11.e bol.snce to the. 

United Stetes. In csse the District sh811 ieil or negiect 

to I:JG:int~'in eaie' dreinete syetem in gooi', serviceable con­

d1,ticn, the United 3tstesllll3Y msintcin or Nj1a:ir the sal:'le 

and charge tbe cost thereof to the District, w11.iql1 cost the 

District will prQm~tly ~ay. 

5. The right to water develoyed in the drairulge system 

herein provided for ehell belong to the Doise Pr~j.e;ct¢nd th;'.. 

old water right lande of the District, and be diyidedbetween 

said B<liea Project and eaid old water right lErnil.1;l of the Die- :i."d 
. .. }.·i'(, 

, ,:",:r,~
tr1ct 1nth6 same proportion ae the cost of the ~r8insge. syst·eIl!1~ 

herein?rovided. and the ·drains to be constructed under.thi~ 
, .~ 

c.o.ntrect :811all be subject to use by the lende of the Boise 

Project whetber outSide or inside the District, ~a well a2 

the old water :r1i;ht lends of t~e Il1etrict. 

6. T"JWt the District w111 1'8y to tbe United St/7i;es th.6 

",urn of 'fwenty-:.fo1l? 1'hollellnd Bight Bunnre"d !'~t't;V------- _J)o11Bl"& 

for storage cap!:' city in Arrov:roc]: Reservoir- e reservo ir to 

be constructed by the United Stt'tes on BOise R1Var .in. Boiee 

and Elmore Counties, Idaho, c.nd to heve a c~~~city of between 

200,OOO.snd 250,000 scre-feet- snd the United Stetes will pro­

vide ~or the District tbet ~ortion of the tot~l stor8&e. 

ca:;J~ci ty·of .'~:rroVl!'ockReservo:ir which twe'll~-fourthoi:te811d 

.Bight RJinIlrElt1 .raTty ___________________________ .,. ____ .:_·_AollSI"S 

-'1­
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ia ~t tlni 1;otel cost of said reSenoir, "nd will deliver 8t 

the down~tresm aDd of tbla outlets of the Arrowrocl: Reservoir, 

for the District each yesr aiter the oo~letion of Beid 

rdeenoil', the 1!!8ma proportion of the etored 'flBte:r available
i . 

from said ;reservoir at sue}:t times aftn thr:ea fa1 dsyezi6t1.ce 

from the ~iatriet to the United St~tee officer in cb$rgs. and 
; . 

in Sueh ~ullntltiea 88 tQe Pietrict may direot not in exceEB 

o-f t~ Die-trict '8 ~OPOTt1onste part of the aniia bleoci~iet 
," '" ' . 

cepge1t}Y. ~e total coat of said rvservoir will be dater~ 
,,' r •.• .,,' ".. ," c." • , • ~ 

.minoa end etsteiL by the Secretaryo! the Interior in his , . 

Public lI~tice of the chargee to be 'made for the Bciea Project, 
- • < " . ~"'. 

and to i;'c1 nae ~J.i c~~t Ilnd e;!1)eneea 0: 

or reellltingfr~m the c.onetrllCtion of eeH :reserVair iriciilld­
" ' 

ing er~:1neering e~eneee and Q~erheadcbergee. a~d such , 

interest; if 8ny,'a~ may be payable on account of advances 

und.er the 'provisions of the .Act of COl1grese af June ~5.'l910 

(36 ~bt. L. ·83.5), oj. other 1egislst!on 01 C~1:lgref!e.· 

'1. : The .eaid sum of henty-!our 'l'hC:H1SJ;lnd J!ligJ:l't Hundred 
• I • _. 

'f .. :,: .:"._, . 

Do11are shall be peid bw the District totbe United states in 

tlui /leme number of !rn~t1S1 installments not leee th!)~ tEn (10) 

end same' percentage of the total in elilch annual installment 

ae ie fi±ed by the Secretary of the Interior for the lands of 

the Boise Proje~t. in hie Public ~otice announcing the con­

,..8­
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etruction ch~r~e for the ~oise Project, tb€ firEt inets2l­

!!lent to be due snd yeY-"l::le QLe (1) year efter th" ii:"!yon 

rhich eroid Eubiic ~otice for the :Soiae Project iil is,meii 

by the Secretosry of the Interior Dn t! one inst~llment on ih e 

esme d!?;Y of e11ch ye~r t1:lere:sfter until 81'1. inetallmlmte 8re 

p!>id; sud the District will USG the taxinG '~ower of the 

Dietric't, end all thG ?owere snd reeourcee of the Dietrict 

'toco11ect said sums .of money •. Dna "I).y the same to the United 

st!9tee Vihen c.ue. end '07111 also ,,:;y 6;;;cb year its :?rOf\ortionst'9 

srucie 0::' the cost of opa:r1Jtion "nd lI\8intenence of ~/)ia re8e1'-.<· 

voir znQ <1elivery of 'iivter tharefr::>l!l.• ee announced :ry the 
./ 

SecretEry of the In'Cerior. 

8. No 1n'cereEt wUl be cb:i;r£;ed on erry of the $(;'io in-' 


s'\;ell.mente for (lx~:int.ce "li'ol"1- • or storal! water. or money tu 


be p?ia to the United ate te~': for o}e:rati on and triD inte~vnc.e~ 


.cccount of: the drs1n2[:e :7orks or stored V'!8ter. until due; 

but sny 'l?8rt thereof \7hich l:lcy relll~in. nn:n'id siter the ESIDe 

is due ehsll bear ~ntereet from maturity ur.til ~"ii! at ten 

ot1:i[eu to deliver or tUJ:n out fo. the i)istrict 

'herein J'rovitlet't to be r:JE de by the :J1etrict to the 

9. 	 The District ,,[;rees to !listr". bute the amount of 

-9­
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water d.elivereil. to it by the United Stetes under thie eontrsc1; 

in fnll compliance with the provisions of· said Reclamation 

Act of June 1'1', 190E, and the rules snd regulations th.ere­

u:rider. and to use and distribute the Sa!!HS only up,on the 
,i . 

lands within the District, end. in com~liGnce witQ the pro­, . 

visions of Section 2 of tns Act of Congress of F~brusr.1 21, 

1911 (56 Stat. 1.. 925} l."llown as the 7ferr-en ACt. 

10. The atored weter from Arro~ock Reserv~ir herein­

above agreed to be purcbeeed by tbe District, s~l1 be 

diverted from Boise River through the ca~l system of· the 

District end delivered to oldw&ter riGbt lends.frl the Dis­

trict to st1pp1ement the water supply o"f euch 18n~e at timee 

when the natUral flow o~ ~oiee River is insufficient, and 

the ben"f'ite end coet of eucll stored W&ter sh2l11 be ep?or­

tioned to such lends; Provided. however, tbst n~ ~ortion 

of seid stored ~ater is to be aelivered. and no part of the 

cost thereof apportioned to those old water right la~as of 

the District to which the first rriority ri~ht Of the Dis­

trict bas been allotted under the classification of tande . --., 

ell to 'Priority. Vlhich h!ls been made by .the District, ::\.t 

Qei~ considered that the l~nde h8ving the first pr~ority 

right need no etored ~ter. 

11.: For tbe ryroject lands in the District, the United 

stetes will yrovide both storega ca~acity in the reservoirs 
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of the United 3t&t.:s end c8r::-yint; capacity in the United States 

CaDRI 3ystem of the Boise ?roject, end e5ch yesr B~ter the 

COIll'J?letion of 'Ghe il.:rrowrocl~ Reservoir, '.7ill deli veT to the 

District for ilietribution to the project lands in the Distric:t; 

lyinG unde~ the canal system of the Dietrict. aenee:rly B8 

-;;>:recticlll, the esme pro-,:>ortionete stiare ,leI" ecre of the wster 

sc~USlly ev~ilsble from seidworks of the United Stetes, both 

flood water sud stored wster, 58 is provided for eirnllar lands 

in tha United 3tetea Boize. l'roject. outsit'.e of tlf& Dist·rict,· 

except sa othertiise ~roviaed in perebreph 12 hereof. but not 

more, however, then 1E needed for beneficiBl 11se on ssid 18na~: 

and for the ilrojec"t lands in the Dietrict .lyine Ilbove the "cBnal 

syetem of the D1l!trict 1.1 eimilsr "'Bter Etrp,ly "!i+l. be furnished 

directly 11y t116 Uni ted States throu,::;h the later..;"+e ene c.EIl~~::_ 

. of the United Stf:tes. rTh~--;;t-;;r---s~~iy for·the !,i-~J~ct land;") 
I

in the Distriot shall be carried tnrooJh the llZin Censl of thei, 

Un:l'l"S-... d S+-"· ..-0':r J.f;e .roj" 8nt~ ~ t·, :t10:c' t ,'lun ~ f'_O! +he • t t
v..;:'Le e T.> ee't, !lG-,t - u -proJeo, I, 

\ 
lsnds lyillii" uni'.er the ccnul of the D:lstrict delivered to tl1e '. 

District at convenient).oints in the DiEtrict wh~re lateral!! or I 
( 

distributing c8n",le frOI!l the C~nBl 3Yl!tem of the United Statee \ 

\,re8eh or crose the cer.el of the Dist-rict. end '1'/111 there be 
. ,. 
received by the District elld f_ietributed 0;- the ~if!tri et to \ 
the rroject 16nds in tbe :D1strict entiHe(\ to tl11l Ilile thaT!'of; I 

I 

:?or the diatributiot!, 
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o.f water. between the rsrtie"E bereto~ -"-sted April :i. lro9. I 
it being U1ld§lrstood that the said certain contr,eot ,_ s~l1 \ 

, 
~~1n in effect until eueh time aa a new cODtrsct ahall be : 

llllltually agreed U.PQ:!I. by· the :psrt1ea hereto. providing. t:or ji 
: 

f differen"!; method.. of eli atribution of we"ter and dlvi!'t?n . 

bf the coat of diatribl1t1c)'Il •. . .. ­

1.2, !he. D.le.tr.ict. wUl p.ro!!lptl~ aP1>ort1<m.~,O ,tQ,"-~7~ . 
• . e' , ',- .. _, •. '"OO:-·",~~";:rc":;_:~-: .." 

19Me in -t;be Dis,trioc:t a. t.Dtel!. of fhree Hillior. '!!!~~t-~P;" 

four t~ue8nd, Un bundred {.3.304~rob) DoUer~. bei-ng !I 
• • _ • • • :;' •••• j, :t ~'.;,.' . ..', 

eb.sl'geof 5'6ve~tl"::f'i'\1'e, ($75;,00 Fllol.liirs Per. acre 8 7. ~~~lfenj;~'; 
fi ts Ullder }bll1. contrso-t; '1io ,asia. lsuAa: :provid~~•• l:t~,~~~r~'. 
tb.9t if the ,build1ng ob.9rge per e lire announced "r~'l\~ S~j<;;r:j!~;'.;" 
ttl 17' of the Interior in 'h1s Pu'bll'c Joti~e :f~~' e~nar Jle'~aa .,' 

. ;~, '!.' ~ .. 
. !" . 

of t'heiloise Project" is 19138 then SeventT-:tiv~ C$'i'5.00}· 

Dollars -per eere. t~n t~ !lseeeement of "b<i!l.ef:l.te egsinet· 

the project llln!1.B. in the Distr1ct li!'ba11 be reduced to the' 

sllEs 8mount per acre sa ia,ennounced b7 the Secretery of 

the Interior for the s1~jler lands of the Bo1s~ Project, . 
", :. 

end the District will. colleot the S\:ll!lS eo apportioned,. 

to BIlCh proJect lande ia the District end pey the same 
," ';' 

~Q t'heUn1tedStatee in tbe same number of ennpsl inatel1~. 

mente not leBa t'hen ten 'flO) and same sc;heduJ.e of graduated. 

psyments ss is fixed by the Secretary of the I~ter1or in 

his .Publ.ic .Notices for s1lnilsr landll of the Boise PrCtje.:t 

outs1de of the District. Prov1ded, that Should the 

construction charge per acre anno~~ced by the 

http:b<i!l.ef:l.te
http:C$'i'5.00


Secrstery of the Interior, for the Boise Project for a full 

w~te:r right. 'be in aXC9E£ of Seventy-five Dollers ($75.00-) 

per 1!cre of irricc'ble 1llnu, the ben<;fits to be ae1!eseed to 

the ]?roject limas :in the District under this contr2ct "nd 

collected by the Distriot under this contract from the said 

l'roJ,!,ct. lend!! for the pay;;Jent to the Unitad s.tate_s of the·­

construction charge, ehsll nevertheless be orily Seventy-five 

-Dollsl's (~75.00) per !lere, and the numrJel' of installments snd 

the percentsea 0:;' the tot:>l }18yable in eacb I!ll!lusl installment 

ehell be- th~ SEma number ~nd percentege ae for the lande-of 

the BOias.Froject outSide o! the DiBtric~. ~ut in tbat event. 

the !'I1J](1).nt of bot~ stored w~ter <lni!_ flooet water furnished fOr 

elleh ;:>roject len~,s in '~ne District by tbe Unite~ St?tes shell 

be theseme ·)l'Ol1ort1.on of the omo '.\<!It furniebed per ecre to 

the len~s of the BOlse Project o\l~side of the D~st1'1ct 52 

Seven~J-five Dollure {~75.00} ?er a~re is to the cnsrge vn­

nounced :for the :Boise Project l:mas outeie.<2 of the District; 

l'rovided, that in th;t even"t, the o..ners of :,ro~ect londe 
• 

in the District. im'.! vido.:olly or t~le District o~ ;..ehe1 f of 

ell the (?roject Iani'. O'!l11e:!"B in the :;)jet:rid, lJl(';V. if they.. ' 

'Or -it eo elect, - by E:u~1;)lementrl contract "jith the United States, 

eecure :Irol'J the UnHeo. St~tes 70r::8 ;;l .... di tioro£l ~et:er suffiCient 

ri::;1:1't2 fnmished by the U:::.i tcQ :3tetes to sil'lilvT project lendl~ 
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ou.teide of the :;)iEt~i(lt.by ,~syment o:f the d1f~l\{ihcil"bat"?!een 

Seventy-Five (i75.00) Dollsr!> per ode an:tt~e charge l',nI'\otu'1ced 

~ "the SpCT€ tary of the Intei-ioi,' in .llie :Po.bJ.:l-c, N&i ~ ciiJ for the 
": " . '", .~ "" ~- '." '. 

lends of ~M' B01.ee Project outside, the Di~~j;Hi but the 3IDOUllt 
I .: 

to besl'Por-tioned to the jroject lsil<l1i1n t~ .:Q;l!tricit uriaH 
. . • ~ ,\*. ..' . • 


'~ 


tnie !lI-essnt contrectshail not be 1,J'ie:#s,s.i of' "l'le}lEtnty-Pive.". . ..-- . . 

($'15 .qO) DoUers "fl ar sc're. ijl,Btallmen:ts oftns'dliatges 

apportioned to t12e ';1roject landE! ,in tbeD:\.l;ln1ot 'ehen be due 

Bnd l'sysble:J;roID the District to the United dt~t:aE! o.n ~ eBm~! 
,., ..,): .. ". - . . 

Notice for the payment Of;1le charge'e i<:ir' i1iii~iir;e of tbe 

BoiM Project ol1tside of tbe Die:trJct.. Tbf:! ])1etrict 1J'lui 'n!;! 

"­

the W!lt<?r to .ss1d 1'ToJect l"nds, in the Df.sil"ict ~¥, t1;e. Ttsyment 

to the :Diitr1ct of tbe' 1?ro~~sts share ,o:fthif j;){\et ();f.. Q:;>e;rll.tiOJ:t. 

end lllsintensnce ')rovided in thecon'tract of :';Yr~l· i:~ .~·90\}• 
.. 

between the District ene the United 3t~'t~a. unti1 ~he eYl,ir8­

tion of aGiO. e ontrflct ee ~rovided in 1l8regr(l.'h+l hereof snd 

tnereaftf-r unlier the ne~,contr('ct ~'TQ-ljf\e,iI, to·, 1~ nGt\e in 

:?sreerSilh 11. hereof. The 'fl!'O,ject limils. in tae, :p:istr1ct sbell 

pey the sema O'lera t1 on end meirr,e-p.p.l1c Eli e1:.~ r~e i)·er'·vcre sa 

announced by the 3ecretD~Y of the Interior for eimilGr l$nde 

of the Eoiee 3:'roject 6n,~ the !)!:!!)6 ar.J;;ll be 'c:oll!"eted by tile 

Dif.rtrict for the Un'ltei! States ':l1'1!t al! it!: oVeT by· thE! Di'strict 

-14­
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to the.'United States, Dne. U-:;J0I1 not:ice from the officer of 

the United Stetes in c1\('r€;e €If the Boise :Project, the D1s,trict 

will wi thhold"the deliverl of water from ellcn l'l;'o-jec~ lllndsin 

the District ae are defauT't' in the pSYment of said operatio] 

and maintenance chsrge. 

l3. It te fu.lly ullderetood thetthe ol~ "",ter right 

lanae 0:: the. D-ts-tric-tshelI"'not" in ,any event be 11al\Ie. for 

any part of the chargee herein agreed to be apportioned to 

and collected from the project lands, nor thepToject lands 

fox·'allY.l'ort:l:'o!l' of the chorges herein agreed to be apPo,r.,­

titJned to' or" collectfjd froul:,the old: '\Vllter right landa in 1;b:e 
" 

Diatri'ct, and the U'nitet!: States egrees -to waive the right to 

hold eith~r of seid'-two classee of ltnd for any nart of the 

chsrges'noI'einIlBree-d t{) be a."portioned to 1l1Id'''paid by the 

other, but will loo? to the old water right l~nae for tne old 

water right l~:Od charges ana ,the project 18nds for the ~rojE>ct 
..... 

land 'chargee. ' ~ 

14. No intereet will. De c'hBrEjed on s]l'J' of es id inet 1­

ments :for wster to be eu:nlied, to' eaid ;)roject lends in the 

District ~til <lu,e, but eny ?art thereof which may remain 

;' " 

unt:il 1Jaid et :ten (1;0%.1 par cent O'er annum, and the United 
, .... 

States i;!hell not 00',,'bl1g6d to deliver or turn out for the 

Dietrict !lny r,ster for such ;>roject la.nds in the District as 
. . ,,. 

" -15., 



ere in defaUlt on any of the payments nerein ~rov1ded to be 


msde. Provided, the nroject lends in the District shall be 


sllbject to the sel!le provisione Be to residence:, ot11tiv~tion 


I 
enq. limit of erea as the laude 01' the BOiEe Project outstde 

of the Distriot. 

).5. Toe United SteidEl wHl assent to the release b;\r the 

~eyette-~oiee Water Users' association of ellon lends in the 

D1strict ae heve been subscribed Illl(l.er stock eubeerj;~tiDnafi:(l" 

contract to the seid aeeociation, end asve therefore become 

. eu1ojeot to the lien yroviaed in eucb. eubecri~tion .snd contrec;:t; 

for the ·re-psyment of e :>ro',lortionate IJSrt of thl;t cost of the· 

Psyette-Boiall Project f~'om the lien and obligvt~on of sllcb 

stock eubecri-,tion. end olso r;:;leaae and c~ncel the contract 

nnder dete of Oe"to-:'er 12, 1 !l06. bet'.7een the 1II"nrre & l:lerHlian 

Irr~2tion District, lind the P8~'ette-Boise :7"ter Ul:lers' -16S0­

c1<:tion; prOV1(lin;; for !l credit to the eutecribed lends of 

toe District for e::::jstillr ""orks. :3 s regardS bot'll tne old, 
wster right lende snd the project lands. 

16. The l'eyet';;e-lloieeJDter Users' .4esoci£tion agrees 


to j01n.·1n -che release of seid stock suoecri71tion contr(lcta 


8ud liens u)on conil.itjons ,,1)ove etated, Sl'..6 ita mme :is sub­

scribed-hereto in evicence thereof. 


17. :7he~re SI'.y &'];1ro;r:ietions of wstsr hl:-ve been made 


5nd \'roter ri,,{ats 8cc:u1red by TI!lrties other than the Distriot 
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I ­

out <Jf any Qf' the dnul's, Elotlbb.s or nstu.rs1 chRnne~.e of the 

NIllC1?s II: Meridian Irrigation District, e;nd euch ;right!! ere 

interfered with by the deepening of euch ohannels and the 

construction of the seid drainage system in the Distriot, 

it i!! I1Ild.eretood tl1.8t the money. herein provided. for the con­

~t~uctiOR of dr8insge works shall ~ available £or the ~8tie­

faction of any just oleime for damages snd of judgments, 

liabilities or obligations on account of, grawing out of, or 

:re eulting from the interf'erenoe "With :lIlY sack rights by. the 

de~~e~ing of eucb chllnDels~nd oonetruction·of such:drsinage 

eyetem, 'end tl1.8t the United Statee may pay eUc~ c18ims, judg­

ments, liabilities ena ob1igstione out of eaid money. Any 

1aterel eonetruotion wbich may be s6reed u~on between· the 

Dietriot Bnd the United St&tes ae being necessary to replace 

t'he rights of flow througb net.ural dreinsge lines, may be 

built by the United·Ststee as s part of the.drsinage system 

heTe in contempleted. 

ll! tl'lTIT',.;sS ;mEREOF, the l1a rti ee hereto heve ceueed 

their names and seals to be attached the day end yeer first 

sbove written. tbe nl.ll!l;:!1l I!: Meridien Irrigation Dietrict. end 

'the Payette-Boise ~ater Users' Association, 8c~1ng in pJr­

aDDuce of resolutions of their Doerd of Direct~re. of which 
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certified c.o?iee are bereto attachoti and made s part berea;!'. 

N.Alll.PA &; MERIDll.N IRRIGATION DISTRICT, 

(se81:)
! 

, . President. 
Q. 	A. REMIlJa'rOB. 


Secretsr;v • 


PAYETTE-:BOISE dATER USEal\ I ,\.SSOCI~TI()N, 

I 
i 
I 

\i '. L. GrRARD. 
.iaeretary. 

g~	{kj;{ ",;~ECr'~R~!;Fti'·'l:~A:!~R~Y~OF~T~E~"'.~m;fI~O~R~.~fC:-o:::r:"""'.. 
and on behelf of' the United: 

.Statee. 

;;Jr1) 
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~~ov. 5, 1918 


EXHIBIT 




DEPARTMENT OF THE INTERIOR 
UNITED STATES RECLAMATION SERVICE 

Boise. Idaho, ])eo. 111, 1918 
.....__•.._ .......... _ .............__................... _.•.. _ ....._..... , 191 


s1gn.atu:ze '01 
Subject: Forwa.rding contract for Aj!l~H",D. 

The rontra-ct described below is forwarded herewith. 

Agreement! dated 

Executed by 

Estimated amo~~t involved, $39,846.00. 

http:39,846.00


INSTRUCTIONS. 

1. This form is devised to render unneoessary the .writing 

in the Washington office and in the field of various routine 

ters in reference to contracts. 

Z. The project or other office where the oontract originate 

will transmit one copy of this form in exoess of the number c 

offices which are to be advised of approval. For example, ir 

usual case where the project manager and Chief of Constructi. 

are to be advised, three copie.8 should be sent to the Wash:n· 

office. 

3. The. Chief of Construction will make proper no~ation ' 

copy of .the c.ontract showing the date when the contract is f 

warded by hiro. 

4. Any speCial matter or information relative to the DC 

too long to wri·te on the form should De set out in a stateme 

or certificat& a.ooompanying the other papers. 

5. When reference is made to previous correspondence the 

thereof should be given. 

--_._----­
]lnolosuras:

1 Orig. & 3 co:.ies of form letter •. 
1 • & 2 ft n oontraot, 
Original latter o! D&oemtler 19, 19],8, from 

]astriot ,CaU2clel B. E. stoutem~ to Dir~ctor. 
Orlg1:m.U la~l" 131 IlGuttlUber 21, HiS frOID Dist:viet 

(,Io1Ull'lal 3. E. S,lioutelllJ$3r t,o Il:l.~l)1>or. . 
Original oerti:il'ioot<s i~1II Dist:r1a\.lIho~ng vu~ all~arb 

cantraet"mfi 1:1 coplss tbtll'.ot. . 

http:tbtll'.ot


SUFPLZltEIEi'J....L CONTR:1CT 

between the 

NI;J;APA §;. MERIDUN IRRIGATION DISTRICT and ths !JNIT3D STATES. 

---CJ--­

Draft of Decemcer 20, 191'1. 

uurpose thr~Llgh ,rr;;:::~,Z' 
secretary of the interior, un 6r the prov:eions of the 

of Congress of June 17, 1902 (32 Stat. 388), llnd acts 

a:ner:datory th ereor and oUP71eme:ltary thereto, ,mit ]3D.r­

ticular1y Sections 2 ani 3 of' the :.ct of Congress of 

February S1, 1911 (36 Stat. 925), hereinafter referred tc 

D.S the United sta tee f o.nd the N!J.IP.;~ &: M~RIDI.t.l..N IR31GATI01I 

DISTRICT t an irrigaticr. district org8.nizea Qnder the la\7s 

of the sts. te of Idaho, aereina fter re ferred tc a E the 

District. 

vlITN3SSE:TH, TH':'T: 

1. :1REREAS, unier that certain contract bet\1cen 

the United States and -:;he Nnm-,'Il Z, l,leridian Irrigation 

District, dated JU::1C 1, 1915, it is provic.cd that as 

a part of the generul 1.rninage eystecn of its :Boise 

Proj ect, the United str; tee v!i11 com,tr:J.ct for the l~ar.:pa 

http:com,tr:J.ct
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& Me!'id::'an Ir!'iga.tion District, a drainage eystem to a 

total cost of Five Hu.YJ.dred ilifty-seven Thousand (~557 ,000) 

Dollars, and that the ;)istrict 1"Jill ;;>a;i to the United states 

for tlc.at portion cf the abo-ve described drain&ge i70rk in the 

District equitably chare;eable to the old water right lands 

in the :District. the sum "f Two Hun,Ired Sixty-six Thousand. " 

r~266, 0(:0) Dollars, and ,·;herses, the dra.il1£l.ge system con­

templateit under the 'Prc'vizior~s of said contract. and, esti-· 

mated to cost ap)rc:ximately Five Hundred PHty-seven Thousand 

(~557. 000) Dollars, has been construe.ted at a. cost cf e.p'1.rcxi­

mately Three Hundred Forty Thousand (~340, 000) Dollars. and 

whereas. it ·i2 not necessary to spend the balal1ce of the 

said Five liu.ndred Fifty-seven Thousand (;)557,000) Dollars 

on tns said drainn.ge system, and ,-",heresa, neither the 

District nor the United StateE o.esires to spend any 1Loney 

unnecessarily on Ellio. \~}0:rk. 

IT IS HEREBY AGRE~ that said drainage conEtructi8n 

shall be terminated at a cost of not to e:;:ceed THREIl EUHDRZ9 

FORTY THOus"~m (;:340,000) DollE.re, and the amount to be ?aid 

by the District to the Unitee, states for that portion of the 

8&id drainage ',7orks ec;uitably chargeable to the old ,'later 

right lands ir. the District shall be reduced in like :pr·o­

portion as the S/iliid cost of I:'hree Runitred Fort~ ?h~usand 

(~340,OOO) Dollars is less than the said estimated cost 

-2 ... 
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of Pive Hundred Fifty-seven Thoueand (0557,0001 Dollars, 

namely to 266/557ths of Three Hundred Ferty Thou~~nd 

1$340,000) Dollars, or Oue Hu.r.dred. Sixty-t'roo 'l'housand , 
three Hundred Sixty-nine and Eighty-four/hlllidredthE 

Z.. lH1D VJEEREAS, said. eetimate of the fl.ctual cost 

of T"nree hllndred Forty Thousand 1;;3?0. 000) Dollars contains 

an allov:rance for certains items' cf contingent liability 

and expenEe ,,'hic11 may c::c may not have tc be :)8.1d, and 

whe:reae, there is olse some :7oSSibilitlT of additional 

credits from the Eale or transfer of equipment. 

IT IS HEREBY J~GR:r:ED tr.at should the actual COBt as 

finally determined be lees than Three Hund::ceB. Forty Thousand 

(C340,OOO) Dollarz, the Secretary of the Interior will fUr­

nish the Dietrict a statement of Euch actual cost and in 

that event the amount to be :,s,id by the District tc, the 

Unitec. States for that :'crtion of the said drainage TIcTlcS 

equitably chargeable to the cld water right lands in the 

District, shall be reduced to 266/557ths of such actual 

cost so stated by the Secretary "f the Interior. 

3. AID 'ili~EAS, the said contract cf June 1, 1915, 

provides for furnishing water rights for the project lands 

r,f the District at 8 charge D,f Sc,,'enty-five (;:75.00) Dollars 

:per acre, with a ;:Jroviso that if the building charge announ,;ec. 



by the Secreta:ry of the Interior in his ?ublic Notice faT 

similar landE 0:: the 1;(-i88 Project. is l,een than Seye:r:ty­

five f~75'.00) Dollars per acre, them the assessment of 

benefits against the rroject lande in the District shall be 

reduced to the Bume amount :per acre ae i2 announcea by the 

Secretary of the Interior for Et~i:'ar IB.nC~8 of the 3Jiee 

Project, ana. nhereas, the Secreta:;,"y of -::;he In-:;erior, in lTiE 

Public Uotice of July 2, 1917. for the e[li~~ Boisce Project 

has anng mc ad a c oClstruc tion charge cf 3ighty (~'80. 00) 

Dollars per acre :;'ith a ~rovjeo that if '17itr~in one year 

all the irrige.-ole lands of the :8oi1'6 l'roject are duly 

pledged to retu:Kn t.ne pUj'TUent o:f the constr::.tc ti on and 

operation and maintenance chargee eitha::- through individ,ual 

contracts, ;vater users' aS1'ociati'on contracts, or through 

irrigation districts, duly organized and confirmed by 

ju,iicial (ecree, then the eaid charge of Eig'nty (,180.00) 

Dollars ~1er acre r.il.l be reClu.ced to Seventy (~;'70 .. 00) :Dollars 

per acre, and further :Jrovidee that if all of that portion 

of the project lying northeast of Indian Creek betITaen the 

Nampa ~, Me::-id:ian Irrigation j)ietrict and the Hew York Canal, 

is duly pledged to :retQrn the payment of the construction 

and operation ~~d mainteT~nce charges, then the eaid con~ 

struction charge of Eighty ($80.00) Dollars per irrigable 

acre for a full water right will be red.uced to Seventy 

~4-
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($70.00) Dollars per irrigable acre in said ?ortion oI the 

project, and wherene, the said portion of tlH; Boise Project 

is the portion i~mediately adjoining the District, and whereas, 

the landovlllers of the DH!trict, through the 8rganizatioC1 of 
i 
an irrigation dist;:-ict Gnd the said. contT8.ct between the 

District, and the United states have already eomplioc, ",nth 

all thOE e ::rov18io::18 reC;,llireit of the said adjacent lalld" 

OI the Boise Project ae the conditions Ilpon '::11ich the said 

seventy ($70.00) Dollar rate may be secured; 

IT IS ~EREBY AGR?~ and Qnderstood that the said 

~e of Seventy' (,/70.00) Dollars per acre of jrrigable 

land is the rate a;;:;;lica-Dle to the said ~oroject la.'lds of 

the Nam;a & Meridian Irrigation District. 

4. AIID 'J1LilR£:AS, the silid contract betWeen the 

District and the United states ?rovidee that the charges 

agreed to be paid by the Distri~t to the United states 

Shall be payable in the same number of annual installments 

not less thar. ten (10) and same schedule of grad~atea 

payments as is fixed by the Secretary OI the Int erior in 

his Public Hoti'ce Ior Eimilar landE of the Eoise Project 

outside of the Dietrict, and y;hereas, under the provieions 

of the "ct of Congre ss of August 13, 1914, knOVIll as the 

Reclamation Extension, Act, ane. the Public Notice ieeued 

by the Secretary of the Interior under date of July 2, 1917, 
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the chargee fOl" most of the bnds 0:'" the Boise Project 7ii!l 

be payable in t r .1tmty (r.o) annual installments ttpon the 

schedule of gradua. ted 1?a~!YueDt1S Eat QiJ.t in Section two of 

said 	E:lct ens ion },ct. 

IT IS l..GRE:ID ance understood by the partie s hereto 

tha-: 	 the construction C'r;argez agreed. to be paid by the 

District to the United Sta tee for dr"inage. stor.age right12 

and full ,later rightE, shall be due llr:d paya'Dle in tf' €mty 

(20) annual installments upon the echedule of gradJl1.ted 

payme~te set out in Section 2 of the said E:lctension Act, 

narnely:- 'I'ho first fOur of SllCn insttllLr:lonte shsll each 

be two per centlllll, tho next t'1lO insta.llments shall each 

be four per centum, and the !:ext fourteen each siz per 

centum, of the total construC!tio!1 charge. 

5. "ilID rr."m3:~s. in allotting v:ster rights and 

apportioning benefits under the s;:;id contract of June 1, 

1915, the District ot:l:ittec. to furnish any v!ater ri~:hts 

to, or assess nny benefits asninst, the ary lands within 

the corporate limits of the City of Na~pa, and whereaz 

t~ere are aboQt Two Thous~nd ?ive Hundred Ninety-five and 

twenty-fivetnundrea.ths (2,595.25) acres of dry landS within 

the said corporate limits, and whereas, the said Lande are 

arid lanoe, incapable 0:" proa.ucing agricttltural crops 

without irrigation, but fertile and productive if irrigated 
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and es~ecially valuable for intensive farming purposes on 

account of their location, and, l;lnereas, there :s no other 

ayailable sonrce of \flater supply for saia lands except from 
i 

~e irr:ga.tion oo::k constrllc-r;ed by the ;;uited St~tes. 


\jill pcu'cha2e fro~ the Uniteii states for o'lid lande, and 

the United states mIl eell to the District fer said lnl'lds ~ 

~;Jater rights fro!'3 the irrigu.tio11. ,"orks of t-;':e 2ai(1 BoiEe; 

Project, Etnd the District ',71:1 pay the Unttee~ states for 

said rights ?.t tho same r3t e per acre ana -,~iill :J.I'i.:.ortion 

be:uefitE to said la~l.a.e Dt the SB.r.'1e r"J.tB v'::r acre as other 

project lands in the DiE'trict anQ. the ':iater rights to be 

furnished for eaid lancE to be of the sarne J<:ind and fUr­

nis1:ed u.pon the Eal1:e ter~s a.i.1d condi tio:'1s as those -furnished 

to pro ject lanae of the District outside 0:: the: corporc\te 

limite, except that the District may deliver the water to 

the laniowDcrs a.t the cOTIJOrD-te limits ·of the t017n Df 

Na:npa ana shall not 'oe re'luired to diEtrihllte the qater 

within the corporate limits, a~a that in the cOllEtruction 

0:' la torals for eaiC'. lands th'l Unite!l States will not 

construct o!.lch lateralE '7ithin the corporate li:nits of 

tho City, excej;lt, where lateral", of the SaI!1e kina commonl;y 

built by tl:e United states olltside of the said corporate 

li"lits. CIl.l1 ce ()\::.il t without 'lnr extra or lUlQSual expense, 

-7­
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the water to be distributed withJ.n the said corporate limite 

by the landowne::,s themselves, or by such agency as they may 

select ano. ,rovide for that purpose at tneir Om! e;K;::>enee', 

and all structures or special construction or maintenance 

required by the urdinances, regulations and police nower 

of the Ci't1J, shall be provided. by the l-:-,l1ilo,:C1ers of the 

01 ty a t the ir m,rll. e~ene e .. 

6. !.~1) liRb'REil.S, under the provisions of Section 6 

of said contraot of JW1e 1, 1915, the District purchased 

from the United States storage rights in ':"rro'.'I!'ock 

Reservoir to the extent of the proportionate part of the 

storage capacity of enid reservoir that Twenty-four Thousand 

Eight HUndred Forty (024,840.00; Dollars is of the total 

COE!t of said reservoir (\)4, '150,000), and whereas, certain 

lando~~ere of the District reqQire some additional storage 

"ater and :'1ave npplied to the District for Il:pI,rc:l<imately 

One Thousand Nine EW1dred Ninety-two a...d three/tenths 

(1,992.3) acre-fee~ of additional storage capacitJ, and 

agreed to pay for the same; 

,IT IS SElREBY AGREBD that in addition to the Twenty­

four Thousand Eight Hundred Forty (~24,840.001 Dollars 

provi:l.ed: in sections 6 and 7 of said contre,ct of JW1e 1, 

1915, the District will pay to the United states tl,6 suo 

of T!IIR~Y-NU;;l THOUSAND EIa-liT HtiNDRED ?ORTY-SIX and No/ 

hundredths (\,\39,846.00) DOL1;',P'S for storage capacity in 

-8­
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Arrowrock Reservoir, and the United states will furnish 

the District in addition to the proportionate part here­

tofore contracted, the use· and benefit of that portion of 
i 
~he total storage ca~acity 	of Arrowrock Reservoir which 

Thirty-nine Thousand Eight 	Hundred Forty-six ($39,846.00) 

Dollars is of the total cost of said reservoir I and will 

deliver at the iownstream end of the 'outlets of said 

reservoir for the District 	each year, as nearly as is 

reasonably practical, the same proportion of the "tored 

water actually available from said reservoir, the said 

storage'to be in addition to the amount heretofore con­

tructed for and to be furnished in the same manner and 

upon the same terms and conditions as the amount hereto­

fore purchased under said cJutract of June 1, 1915. 

7. AND \',jJ'EREAS, the Sacretary of the Interior has 

approved rules and regulations for !J.eternining the irri ­

gable acreage of the lands of the Boise Project outSide 

of the District and under said rules and regulations has 

prOVided for certain reductions in irrigable acreage for 

rights of way of roads and canals; 

IT IS HEREBY AGREED and understood by the parties 

hereto that the same reductions provided under said rules 

and regulations as to project lands outside of the District 

will 	be applied in determining the irrigable acreage of 

-9­
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8. No Member of or Delegate to Congress, or Reeident 

Commissioner, after his election or appointment, or either 

before or after 118 has qlullified ana. during his continuance 

in office, shall be admitted to any share or part of this 

contract or agr Belllent, or to any bene fi t to Elr is e thereupon. 

Nothing, nouevsr, herein containeil ehall be construed tc 

extend to any incorporated c~~pany, where such contract or 

agreement is made for the general benefit of such inccr­

para tion or cQrrrr:any, as provided in sGction 116 of the 

Act of Congress approved March 4, :'.909 (35 stat. L., 1109). 

UNITED S~ATES OF AMERICA, 

By 

(seal) 
By 

ATTEST: 

G. A. REMnlGTON. 
secretary. 

-10­
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on llIIltiOlt dIlq 6<i11l1onded the following t'iiloolution ws,e 

unAnillloue lY adopted: 

plan for Sllouring ",ild!. t iOl\!l.l wa tar l"lgh t.lI f!'omthe 30 is<1 

() ontrea t and iJ oneu.mma ttl aald pllill').. 

iq the Board of Dl!'9otor9 at thelr Meeting hdd lfoysmbsr 6. 

ViitIli!lsa. '3Jf hand saa.l at ll.oridlan, Idaho, th1i1 SOti1 

~aT of novambsr. 1918. 

G. A. RlUnj'j~:ro.a. 
(seal ) Se"retary • 

1fAHJ?4 is: ¥illHUIAH rmu Gl, 1'101 ;DI8~I()r. 
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MAR 1 4 7008S, BRYCE FARRIS (ISB #5636) 
DEPARTMENT OFRINGERT ClARK CHARTERED 

\NAilOR RESOURCES 
455 South Third Street 
P,O, Box 2773 
Boise, Idaho 83701 
Telephone: (208) 342-4591 

Attorneys for Nampa & Meridian Irrigation District 

IN THE DISTRICf COURT OF THE FIFTH JUDICL"'L DISTRICf OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

) 
) Subcase No, 63-27475 

In Re SRBA ) 
) 

Case No. 39576 ) 

) AFFIDAVIT OF S. BRYCE FARRIS 
) 
) 
) 
) 
) 

STATEOFIDAHO ) 
) S5, 

County of Ada ) 

S. Bryce Farris, being first duly sworn upon his oath, deposes and says that: 

L J am an attorney at the law firm of Ringert Clark Chartered, which represents Nampa 

& Meridian Irrigation District in the above-captioned matter, and I make this Affidavit based upon 

my personal knowledge and I am competent to testify to the mailers contained herein. 

2. Attached hereto as Exhibit A is a true and correct copy of the Report on the Irrigating 

and Reclaiming of certain Desert Lands in Idaho and other Projects Connected Therewith by A.D. 

Foote dated 1887. 

AFFIDAVIT OF S. BRYCE FARRIS - Page 1 

" 



3. Attached hereto as Exhibit B is a true and correct copy of the Memorandum prepared 

by A. Kenneth Dunn, the former Director for the Idaho Department of Water Resources, dated 

September 8, 1981 regarding Appropriation of Water Within Irrigation District & Canal Company 

Areas. 

4. Attached hereto as Exhibit C is a true and correct copy of the License Agreement 

between Nampa & Meridian Irrigation District and Brad Janicek dated December 17, 1996 and 

Sworn to and subscribed before me this : ;'5i'-day of N\.o 0-',. ,2008, 

eJ[; . (\ ~\, '?!\ M.\i,;;;;C 14 >­
Notary Pnblic for Idaho 
Residing in?;r~" ,Idaho 
My Commission Expires: C'1.tO\ \'" 

AFFIDAVIT OF S, BRYCE FARRJS - Page 2 



CERT[FICATE OF SERVICE 


or""
I hereby certify that on thell day of Ma:ch, lO08, a true and correct copy of the foregoing was 
served upon all parties listed below by: 

(1.U. S, mail, postage prepaid 
( ) hand delivery 

( ) express mail 
( ) facsimile 

Janicek Properli,es, LLC 
cia Michael p, Lawrence 
Givens Pursley, LLP 
601 W. Barmock Street 
P,O, Box 2720 
Boise. fD 83701-2720 

USDI Bureau of Reclamation 
Represented by: 

US Department of Justice 
Environment & Nat.ural Resource,s 
550 West Fort Street, MSC 033 
Boise, Idaho 83724 

Director of IDWR 
P.O. Box 83720 
Boise, Idaho 83720-0098 

AFFIDAVIT OF S. BRYCE FARRJS . Page 3 
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REPORT 

ON :rB'E 

{RIGATING AND REOLAIMING 

OF CERTA"!N 

DESERT LANDS 


IDAHO 
AND 

OTHER PROJECTS CONNECTED THEREWITH 

BY 

A. D. FOOTE 

"1 reulDYed bill Ihonlm !1'()D1 the barom ~ 
his: htindll wete dellvered fn:m tho VOtl>." 

_Plu.t.lIA l1n\t. c. 

1887 
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Gen. C H. Tompkins ana A ssaciates 

OJ/he Idaho Mining and Irrigalion Company.' 

Gentlemen: 

Herewith I have the honor to S'vlbmit to you a shorl reporl, embody. 
ing a description of your properties in Idaho, IZnd a generat r"vie'!." of 
the promise and prospects ofyour enterprise. 

Since the writing of the report formerly submitted to you, I ha<Je 
resided continuously upon the tracl to be irrigated. iJ)uring ,his time 
close observation and in<Jestigafion of this tract, of the comiitions gov­
erning it, oj the further results meanwhile obtained by irrigalion here 
and elsewhere, and of the quality of Ihe Snake (River placers, have 
brought out many new facts, and confirmed mosl fully the opinions 
expressed in IIta!. report of the peat value of these properties, and of 
the certainty of a speedy, large, and permanent return on the in~ 
vestment. 

Ver)! respecifully, your obedient servant, 
A.D. FOOTE, 

Engineer in Charge. 
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THE LANDS AND THE WATER SUPPLY. 

Tm: greater portion of the lands which form the subject of the 
DesC~rUoufollowing papel' nre situated in the southern part of Ad:. County, 

Lll.llU, 

Idaho Territory, between the Suake and Boise river". They may 
be roughly descrIbed as lying in the form of a tl';angJe, t,VO sides a: 
which are formed. by tI,e Snake and Baise rivers; the other side, or 
base, being the line of tI,e proposed canal necessary £0" the il'l'igatio!l 
of ~bese lunds. 

This triangle is ne"rly equilatera:, measuring about sixty miles on 
each side, and cOIlm; uing, approximately, four hundred tbonsand acres 
of land, three bundred and fifty tbousand of wbicb are available for 
irrigation and cultivatioTl. 

The land in this triangle Ees in two great plains, witb a high 
ridge between them trending nearly parallel to tbe Snake Rivet·, and 
di viding tbem unequally. The larger plain slopes toward the Boise 
River, the smaller toward tbe Snake, and both slope toward tbe con· 
fluence of these l'i'Vers. 

Upon tbe opposite or nortb side of the Boise River, and along the 

eastern side of the Snake River, lies a second tr:1Ct of nearly hvo hun· 


o dred thousand acreS of land, susceptible of irrigation; und on the west 
side of the Snake River, above and below tbe mouth of tbe Boise, 
there is a third tract of excellent land, easily irI';gated, comprising 
some Mty tboll!laud acres. 

10 tbe first-mentioned tract of land (the triangle between the 
Boise and Snake rivers) there is a "ase body of auriferous gravel ai' 

sand, to which attention will be called hereafter. 
It is proposed to convey the water of the Boise River upon tbe 

above.described lands for the purpos~s of irrigation und minillg. 
For some time past I havti been eBgaged itl the surveys and 

exruninations requisite to determine, from a financial.point of view, 
tbe ~l(l"isability of undeliaking tbis work. 

It was necessary to determine: 
I. Tbe water supply, with the legal measures necessary tor, nod 

the aspect of the law towurd, its appropriation for the purposes desired. 
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II. The ql!,mtity, quality, and position of the lands, both in 
regard to irrigation and drainage. 

III. The val'ious conditions appertaining to the lands, including 
climate, productiveness, situation, raill'o!Ul communications, timber, 
and other inducements for settlers to occupy the lands. 

IV. The lines of canal and cost of building them, and the methods 
of distribntion and sale of water. 

V. The extent, ,'alue, and method of working th" placer mines. 
The value and importauce cf irrigation being as yet, in this coun· 

try, but little understood, I have deemed it advisable to make com· 
parisons between this and similar undertakings oftener than conduces 
to brevity, or perhaps, clearness of statement, in ol'ller to show that 
irrigation is no Dovel thing, but, as history proves, hIlS been success· 
fully practiced in all the. civilized ages of the world. III fact, all the 
earliest civilized communities we know of, could not have existed 
without it. 

The Boise River, heading in the Saw Tooth Mountains of Central 
Idaho, has a catchment basin of about 1,600,000 acres. The amount 
of moisture which ralls in this region, chiefly in the form of snow, is 
wholly a matter of conjecture, as there are no statistics on the subject 
to be had. Tmppers and prospectors estimate the depth of snow any· 
w here from five to fifty feet, depending somewhat on the locality 01' 

<>lavation. 
It was necessary, therefore, to determine the discharge of the 

rivel' by measurements made throughout the ye:u·. From reMoDably 
accurate measurements of this discharge, extending o,er four years, I 
am able to give the following as a close approximation to the river 
volume, foJ' each month of the year: 

January...... .~.. l,2(}() Taqing to 1,500 cubic teet per second. 

FebrulU'J" ' . , ..... 1.200 " 1,500 .• 

llarch, ... , .. ,. .. 1,$0 increasing II 5.000 .. 

Al;fil .".,. <..... 5,(}OO "Iil.GOO " 

lff)l ........ _, .. , 15,000 .. "31),000 u 


June.~ .. , . ., .. -.• 3O,DOOdecr8ll.s1ng" 10,000 " 
.fuly ....... , ..... l{1,OOO t; .. 3,000 .( t • .. 

Allgt\$t .. ...... ,. a,ooo H 1.200 " " .• 
September., ., .. , 1,~OO varyi.ng .j 2,000 .. H ,. 

October., ....... , 1,2{)(} .. .. 2,000 ... ,. u 

November....... 1,200 ,~ 2.000 .j If It 

December ........ 1,200 " 2,000 " 
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Tile river appeal's neyet' to t'i'e suddenly to " r1,{I'g8rous. degl'e:, 

For many miles I have cat'eiully examined its bank" I" find, If POSSI' 


I I h . lJa.ull'!ble nnv Sl<tllS of ice.goi"fTeS waterAST)outs or othel' sill! ('n c aoges In Q( {I')ei 
1 ." 0 v ~ .t, , '1 B .. P..iI'U" 

its habits, but coulu discover no el'idenees of til,' I, il" . egtm~'ng 
abont tI,e first of Ual'ch, it rises gradually, l'eaching if" ~I'eatest heIght 
and volnme "bont the first of June, then, gr~dually r,llIlng, "caches Its 
lowe.st duriug the hozen period 0'£ winter. The gr,,,II, IJunks of suo':' 
in the lU_ountains serve as self.aclinCf l'esel'voirs beth-' j,lI~Hl th05e D.l'tt- ~~~~::n,. 
ficially constructed, as tbese natural 

~ 

dams appeal' li,iV,;.t' to gn'e :vay, 

bnt hold tbe year's collection of moisture until til,' 1.lme when lt lS 

most needed on the plains, and thell selld it down ill '"' .~teady stream, 

increasing us the emps g!'OW and diminishing as they 1'1 p,en. . , 


~ t 1 Artilk-lal
'Wbile the majority of crops need little or no 1I"'!ga Ion (Ul'!!lg JWercaL~. 

tl,e lattel' part of July nnd through August, g!'ass al'.! I./'ees must have 
it, Fearing that there might be an insufficient qUlliI,lty of .wat,er for 
the purposei'! requiring it during this period, I made 11II "x~rrllnat,o~,of 
tbe upper region of tbe Boise, for t.he purpose of di.,."I'el1ng loealttles 
favorable for the che~p stol'age of water, ,. 

On SOlith Blind and Fall creeks tributaries or I,he South BOise, r..",,:",u
" , I 'C rendel'e 1 the '\\"'AJltc Weint.I found that the peculial'iti~g of a former lava ftow III\' II 

construction of enOI'mous reservoirs a matter of tl'iliJlIH expeose, coO!, 
pared with the cost of such undertakings elsewbel'" The l~vu has 
formed immense dikes aCI'OSS the valleys, in some C:t<I" l'esembhng the 
work of man, through which the creeks have broker! 1,lIrrow channe~s. 
To build the resel'voii's, it is only required that thl'"'' ,d,anne.ls sbould ",=rn , t C<>Mtroc\.ed.
be dammed with earth, of which there is a suff!ci<~!I!' ,!uan lty conve· 
nient in each ClL~e, thus raising the water hy obstruct.; Illr t ts ~atUl'al out· 
let, so that the waste will flow over the lam dik,'.' wlnch become 
indestructible waste weil's, 

Tbe estimated capndty, cost, and value of tl," j'llservoirs which 
I located are sbown in the following table; 

• 

http:C<>Mtroc\.ed
http:d,anne.ls
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TABLE SIIOWISG ESTIMATED CAPACITY, COST. A!(D VALCE OF RESERVOIRS 
LOCATED OCi' THE UPPER W,,'fEllS Oli' !lOlSE RlVER 

The maximum discharge of the main canal, as shown hereafter, 
V,,*~:' being about 4,()OO cubic feet pel' second, it is evident from the tahle 

''''T'~~~.th. showing the discharge of the river that the ooly time when an additional 
"~n. 	 supply of water can be needed, will be from July 15th to September 

1st, forty.six days; the above table showing the capacity of the reser· 
Yoil'B, gi~es one thousand cubic feet per second for one hundred and 
eleven days, or say, one thousand cubic feet per 'second for eighteen 
days in July, and three thousand for thirty·one days in August. 

1n order to determine what would be a sufficient supply for the 
sue<::ess of the enterprise in question, it was necessary to a.scertain, as 
nearly us possible, the amonnt which would be required for irrigation. 
The amount requisite fo], miuing CaU be adopted arbit1'llrily, at auy 
time, in agreement with the nece8sitie~ of the ilTigating season. 

The" duty of wlIter," as it is usually called in irrigation, is the 
number of acres of land which one cubic foot of water per second, or 
"second foot" of wate!', will irrigate. 

It· is difficult to state precisely wbat this number of acres will be 
in an untried 10caJity, as experience in different localities in the same 
country gives vnryillg results, The following tahle shows the yuriable 
duty of water in different coullt!~es: 

http:T'~~~.th
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TABLE SrrOwl);G THE DUTY OF WATEft Ii{ VAUlOUS t.OCAUTIES. 

--,-----~.-~.-.-.-~ 

LOI:,u.rr\". i~lltr Q( Willer.1-,--.----.-.----- ­
J.CI'I.E::S. 

lumna Caronl. tndla .• , •.• ~ .•.. 308 E. E, Dorsey, C. E... 'frans. Am. SOl!. C. E. 
Uani(tli" " ..... ' , . '" 2112 \'" " " ,. " ., " 261 .... " H ,.Canl'lts or Cpper India .• ,_ .••• 

OtosIs or Indi8., 1I.t'~I',iJge••••• ,_ 250 Lieut. Scott )[,.,nel'leff, R. E. 

Genii Cand, Spaln...• , , ••• , .. 2,.{l) E. B. OOnf.!"y, C. E., Trans. Am. Soc. C. 14­
Henare& .. <I ••• ., • , ... "' 157 :Orro, Hi~gin. C, g. 

ea.aitl.. of. V~len~ Spain...... , 24! iE, B. Dorsev, C. E.. Trau~. Am. Sl'le. C. E. 


,£ NQrtbern Peru...••.. 1 1(10 l' ,," " .. '" " ">to:) rain~faHI 

19() ,,, " <f " q " •• ~o rain~faH 

,. ,LombaNj, I\..!y~ .... 
'f H Chili ."'" 

90 :Balrd Smith, R. E.-Including Rice CroPs, 
a Piedmont. " • _ , SO i" " . heluding Riee Cropa. 
•• Southern F'moce ..... GO ILieut. Scott )!onerleff, R E. 

" Algeria. ~ •...•..••. , 
 HO IHul1, St~te .r;?g. C&.l1.~..rllis. 
.. Kern CQ•• Cal,. ~.~ ... 10& . 
H 1.0" Anaeles. Cal , ..• 300 " . • San Eetna.tdJ:oo, Cal.: • SoO 

" TllfarE"& Fts>lcG, Cal. 
 ISO. 

S, Joaq'lll11& Ki~sR. Canal." l~O " 
Chowebm~ Cltna:1. ell!.. .•• , , ,. 150 
Canals' 'Of Utllh 'l'erritnr,..••.• 100 C. L. Stevt'DSClo. C. E., TtlUl.'il. A.m. See. C. E. 
Canals ('If ColoradO' .••• , •••••• , 100 Nettleton, Statt1 Eng.. CuloMo. 


.. Ca.elu~ Ja Poudr~ Col. 
 Prot, Maul, C, E. .,19S 

W m. Hammond Hall, Stnte Engineer of California, in writing of 
the duty of water, says: "Jt is not proper to make a comparison with 
the water duty of Piedmont and Loinbardy, where cereals require no 
irrigation, and where rice ami marcite meadows cor:~ume 50 great a pro­
portion of the ,vater used." Further on in the same report from which 
the above was taken,l\fr, Hall's assistant, J, D. Schuyler, says: "One 
hundred and fifty acres per cubic foot per second should not be taken 
as an unreasonably high duty fOl' wate)'," 

The U. S. Commission on Irrigation, composed of Gen. B. g, Alex. 
ander, CoL Geo. W. Mendell, U. S, Eng')'s, and Prof. George David. 
son, of the U. S. Coast SUITey, repol-ted that a duty of ODe hundred 
acres migbt he calcnlated upon for Central California. 

The average duty of water gi"en in the foregoing table for locali. 
ties in tue United States, amouuts to one hundred IlJld seventy acre" 
but. owing to the scarcity of water and "ulue of land in Los Angeles 
and San Bernardino counties, Clllifo)'nia, the duty of ,Yatel' there is far 
abO\'e the a\'erage. 

In estimating the duty of water, however, climate, character of 
soil, and metbod of distribution, al'e by fill' the most important can· 

92976 
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w~~;~o~:ne sideratious, particularly the latter) to \v}lidl I shnll cnll nttention iuI'· 

,"",<or h 13' I . J ' , • d d . tb .
TheSnv.k,.R!vttt t er on. e.'lfWO" t J8se c·on~l{ €l'atlOns m n1lD' r aIlI' 11SlOi! e expen·
v"",. Bnce 1;1. qthee COtllltl'leS". as a. glll'de j 

I ~ ~eE'I ft$.'.::ure(] t.ha t one b- liUtI1'ed at! (I 

fiftY'lcres pe,' cubic foot per second may ue safely "sslImed n.s the dut), 
of water for the lands of the Snake H,h'er Volley. 

The estimated area to h~ irrigated j as giyen before, is ahout six hun~ 
w~::'~~~J. dred thousand lH:n'es, Allowing one hundt'ed and fifty Heres per cubic 

b,P~"'. root pel' seeond, it will require foul' thousand cubic feet p~r second for 
irl'igation during ninety to one hundre.d days in the yeal', beginning­
in the latter part of }fay, the exact time depending somewhat upon the 

s~1~~' spring rains. From what has alI'eady been w-l"itten concerning the 
],",>om,,,. 	 water supply, it will be seen that over four thouMod cubic feet pel' 


second can be obtained from the Boise River, e"dusive of all prior 

cll,imB, the total amount of these being very smull, 


~I::: The appropriation has heen made under the laws of the United 
Ap,"'p"aU,.. States alia 'l'el'1'itoI'Y of Idaho, anel consists of two hundred ·and 

twenty,fi~e thousand" mine". inches," 01' foul' thousand and seven 
hundred cubic feet pel' second, sufficient to supply both the main 
canal and tbe Boise branch.* 

Y"~1''' Tbe question of the validity or the water right hus been most 
W,lMru••c 	 tboroughlyexamined. The laws of Idnho, and of mallY other of tbe 


,Vestern Stlltes and Territories, abrogate <llltu'ely the C0mmon l!l.w 

doctrine of l'ipnrinu rigbts, and subject all tbe wuteri; runlling thougb 

the public lands of the United States to appropriation accor<ling to 

the laws of Congl'ess--diil'el'iug in this respect 'fl'om the statutes of 

Califol'nia and N ev,ada, which recognize III " measure ri pnri:m rights. 


Between appropriatOl'$, priOl'ity of time gives priority of right. 
The prior ",ppropdll.tions on the Boise Ri,e,' amouut to about 

.., A legal mlne.r'$ inch, in Idaho Territory, is that quantity ot water which will How t.lltough 
an inch sql.1&rEJ: orifice in til). inch. pr.rtitioll, witb a. pressuxe, or lit'ad, of wA~r. e1:r.&XIding four 
iocu{"s above the center of tlui orifice. FortJ...eigut of these miner's incbes equal ODe cuhic toot 
pe.r se:C(lnd. In twenty-fonr honl'S, tbis miner';:s inch ..ill cis<harge eighteen hundred cubic feet or 
water~ whieb iSfl " t'l1'euty.:{oW"-llourminer's inch," lUld 16 tIle kind used in this paper, unless other_ 
wiile dt!rugnated, The term appears to have originated as an (lnria. te Piedmont, Itai,.. about the 
middle ot (he X'YL Ct:ntnry, WlU frtst adopted Sn lhis country in the plaoor miD% ot Georg'lt.. 300rl 

sfLerwardli throt\ghou& the \-\'e~ Coast, botll f6r mining and irrigation. It halt lnflflY dH!erent 
valllCS, depending upon the. bead, aiXfl of orifice, ete.j tile most eommoo, perhaps, being 11 si.xAnch 
head, above an orifiee two indies Mgh. dell~'eri!lg 4S.i) cubic iucbeJ p~r e:econd., or 2,250 eu. ft, in 
tW'enty·four honN. One cuble foot pel' setOl'.td equa~:t 38.4 :.h:.lnelt m;tu~T'$lllehel!, or 48.0 Idaho 
miner's inthee. 

http:setOl'.td
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9,600 mine!), inches (200 wbic feet pet' second), a comparatively 
insignificant quantity, 

A full legal opinion ns to the ,-aHdity :locl incontestability of thp. L:'i"i,:~:r:~n 
watet' right under considern.tion has been obtained fr0n1 the most emi· 
nent lawyers of the Territory (;)lessl's. Huston nnd Gmy, nnd MI'. R Z. 
Johnson, attorney", of Boise City, Idaho), find this opinion, together 
with the abstract of title, deposited ill (he New York office of the 
Compauy. 

The line of ca.nal being 0D gO\'el'1l111ellt land, t]le right of way 13 
Tree, under the United Stutes law. 



t4 Tl1E L.<!NIlS .{1{]) THE WATER Sr;PPLY, 

F~"",,..g Ill" obtaininO' water supplies fot' citie~, pm'ltv ~s the first consider-
Qutlhtw~ or tbe 0 	 ~ 

Sl\\;~~~ng 	 ntion. III supplying bods, however, impurity is the quality must 
desired; for water currying sediment supplies the land with both food 
and chink. 

8~::~i~ :~(l The Hen,<)'l'es CanOl], in Spain, although a beautiful piece of engi­
H,,,,,,, O..aI, neering and exhibiting every otber factOI' of financial success, In,S yet 

a partial failure, for tbe reason that this subject of fel'tilizatiou wit,h 
water was not taken into consideration, The land bad been exhausted 
by predous crops, and the cultivators were poor, The water bl'onght 
by the cl'D.gI 'vas plll'e, alld although it enabled the peasants who use(l 
it to increase their crops, the increase was not in p,'opol'tion to the 
cost of the water, and they CQult! not anord to pay for it. The canal 
company was forced to reduce its wate!' rates below the cost of supply, 
with the hope of eventually improving tIle laud by artificial fertiliza' 
tion. This hope is gradually being realized, and eventually the canal 
will be a profitable investment. ' 

V~n' or ,One of the irrigating canals of Lombal'dy gets $29 pel' cubic foot 
Sediment. 	 "" 
u>",h"..",., 	 per sec'Ond more for its "mter than a neigh boring canal" becanse of the 

valuable fertilizing matter brought down." '" 
In "",~, «In the valley of the Moselle in Fran c 011 land ahsolutely barren 

and wOlthless and witb DO manure, save the alludal matter deposited 
by constant irrigfltioll, the produce of two crops a year aitee " fe'v 
years attains to four tons (bay) per aCre, Tbe difference is 
very marked between the meadows irrigated with the silt.bearing 
wuters of the Durance Canals and those oltbe clear cold Sorgues. So 
ml1ch so that the cultivators prefer to pay for the former ten or tweh'e 
times the. price demanded for the latter." t 

"Altbough there are no >;atisfactory experiments to show how 
much of the belleficial 'effects of in'igation can be attributed merely 
to the water supplying moisture to tbe land and crops, or to the 
ll1Jltter in ~olution and mechanically suspended in it, yet it is well 
known tbat the \Vaters of the Durance produce more satisfactol'Y 
results than the waters of some other rivers, for example, the 8ol'gue~, 

.. Stewart; ITTigatWn, ftYr .Fa.rm an.d Garden. 
tMon¢rUdf: lrrlgalitm in &ndlte1"Ti EWNlpt. 
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The clear waters of that rive,' CUll he hud by the (lnnd) proprietors 
almost gratis, ne\'e,-th"less they prefer to form associations and at eon· 
siderable expense to obtain ,,",fltel' rrom the river Durance." * 

In Spllin. On tbe Royal Jucm' Canal in V"lenda. Spain, and ot: the c.'1.nals 
or the Turi;!., the'silt is taken fl'OUl tbe- water cbannel8 ,md carefully 
sli.ed for its \'alue as manure,t 

ID C~lifo.ro!i1.,In Culifornia, "iu filtering tbrougb the porous soil, all t.he sedi­
ment aad fertilizing mattet' cootained by the water is detained and 
acts as a perpetual restorative. Rich fields, producing large annual 
crops) a~e to be seen on Ke~n Island, tbat were bal'r~n wastes of pure 
sand before irrigation reclaimed and fertilized them." In Los 
Angeles Co., "The clear pure ,vater used for irrigation, coming as it 
does from artesian wells and spl'ings, carries so little of the ricb fertil. 
izing sediment that it does not restOl'e the elements of plant 
growth to the soil and oollstantly enrich it, as does irrigation in some 
other parts of the State, There a1'e la.rge tracts of land at :l. 

number of points ttlong the foot-hills of the Sierras which are now 
fertile and j)rodnctiYe, but whicb a few years ago were almost barren. 
The sediment in the water used f'o,' theil' i:Tigation has heen retained' 
on the sudace and has made good soil. This is notahly tho case in the 
neighborhood or Folsome nnd also neal' Smartsville." t 

In Ket'n County, California, the engineer in chArge·of Haggin and 
Carr's irrigation works ther", "calculated that after the fifth year of 
cropping, the land irrigated with the river water co.rrying sediment 
gaye eighteen pel' cent. better results than the land \vhieb was irrigated 
by the clear water from artesian well .." 

Mr, Doremons, an engineer \V ho has been employed on irrigation 
works in Utah sioce 1S47, informed me that it was commonly known 
there tbat land too poor to grow a crop when nrat watered would in a 
few years becolne sufficiently enricbed by irl'igathm :fl-om mountain 
streams to give In;r l'esnlts, and in time become as fruitful as the iiat 
ado be lands of the valleys, 

Gen. L F. Cartee, of Boise, late Surveyor. General of Idaho, said 
to me: "Op~n n trench 01' fUJ'row through a newly.plowed field, and 

.. WIlSOll : Trana. lust. C. E. t L(lo.don~ 
tMooeneif : IrrigatVm- in &1uthern Eu1'l'rp~ 
i Wm. Hammond Rall, Stale Eng., California, &part. 
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let that watel' (Boise River) run thl'ough it; at jhst it will soak 
through its banks, and by percolation wet tbe earth each side for It 

distance of perhaps two feet; by tbis time tbere will be a lining of nue 
silt to tbe trencb, and no more ,vater will go through it. You crumot. 
irrigate by percolation with this water, and you need feal' no seepage 
f!'Om your canak There will be" little in the beginning, but it will 
not last .. We have to inigate here by letting the water flow over the 
sUl'face in a sheet, 01' hettel', in little drills, sllch as are formed by a 
harrow, and the result is ,ve get II layer of fine silt over Oul' lands, 
which is the best fertilizer we can havc>. Our lands g"ow richer by 
cropping instead of poorer," 

iYlr, Stllnrt, whose farlll is on the low land directly opposite Boise 
City, says: "If a ditch ill which wntel' has been running for several 
\veeks be allowed to run dry, II fine grayish.green coating will be 
found to COVer the bottom and sides from a qulttter to half an inch 
thick. The sun shining Oll this will callse it to smell \'''ry badly in It 

few]1OUI'5. I find my lond does not grow wheat well at fir,t, but after 
" couple oE years I can get thirty to forty bu,heh to the acre. 
One portion of my land gets water from a pond 01' reselToil', wherll 
the water has stood and become clear, It does not make good C!'OPS 

like the muddy wate!'. I would rather give two dollars an ncre fo!' 
muddy water than oue fOI' clear." . 

MI'. I, N. Coston, (\ member of th e Legislatul'e fo r many years, 
and one of the most suecessful fa1'mers in Boise Yalley, whose bnd is 
of much better quality than ~-[,.. Stumt's, told me that it grew better 
and better with irrigation, and bis statement is wel! suppOlted by the 
yield from his land, as shown further on, 

Mr. Payne, who has a Jarge farm near Mr. Stuart, ~as been set­
tled thel'e several years longer than ;vIr. Stuart, llnd gets heavier crop" 
He says: "Constant cropping not only does not canse the land to 
deteriomte, but it impl'oves under it, so long liS ;V~ have tbis l'Juddy 
water to irrigate with." 

Much more testimony of this kind could be easily obtailleo, but 
I considel' the foregoing snfficient to establish the villlle of silt· bearing 
watel' for irrigation, and also to prove that the watel' of the Boise 
River has this important qunlity, and thut it ,,-ill constantly restore to 
the lands i!'rigaterl by it those elements ~aken away hy the Cl'OPS, thus 
keeping them pel'il1:l.11ently £ertil~. 
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To nn engineel' tile question of the drainage of a tract of hmd to lmpo;,"."'
'r I Draiuage,be irdgated is quite 1l.S import"nt ns the \mter supply, tie neg ed 


of tbis subject in connection with il'l'igation bns cost the government 

of India millions of dollars in reconstruction of canals, and, whe"e the 

cost of l'e·alignment foJ' the canals was too great, has left whole dis· 

t,~cts to deteriorate into uninhabimble marshes and white alkaline flats. 


In the SAn Joaquin Valley, nenl' Lake Tulare, there a~ tl'acts of =:\\:1:,,;, 
frum \Va.nt 01

land which seem to be impregnated to a great depth with a'kalice _'""". 

salts; the effect upon tbe,u or irrigation is to canse these salts to rise 

to the surface and render the lauds useless. I can disco,'er little 01' 


no lana or this description "long the Boise 01' Snake rivel's, The land, 

have a natul'al dJ'ninage sufficient to prevent any accumulation of salts 

left by" the evaporation or the watel'. 


Lands not easily drained are unfit for irrigatioD, whether alkali:Je 
01' not; for" if" alkali does not appear, mahll~a will, and the land will 
steadily deteriorate in value. The bnds of which I am writing have 
amp e 1 SIope tor ' a11 d . " 'f"'tom ten to as h' h as D""...<It, Slo"ralllage pU:l'pOseB, rangmg 19 
fifty feet to tbe mile. The winter rain.fall has been sufficient to carve &'"L<mi!,. 
tbese apparently level plains into miniatme independent drainage sys· 
tems, each with its divide and dminage channels or depressions, 

The main drainage of the tract of land south of the Boise is con. D--;',.g. 
. lki!"" I.aod_.

centrated IIlto Indian, Ten-Mile, Black, and Five·Mile creeks, which 
are creeks for a month or two only in the early spring, and dry for 
the remainder of the year. 

Indian Creek, which is much the largest, is some forty miles in 
length, beading in the hare hills to the east of Boise, and becomes a 
torrent, at times, for a ~e\V days in the spring. Its channel is cut deep 
into the lava. which undel'lies the hnds along its comse, thus render· 
ing it harmless even at its g,'eatest height. The other streams nre 
never large enough to become dangerous, Attention will be called to 
these creeks again in describing the alignment of the Pl'oposed. canal. 
The tract of land upon the north sid~ of the Boise Rive!' lies in such 
a position as to have no drainage across it from hicrhel' lands as a co co' 
g~~nce at the map will show. It has plenty of slope, ho"evel', for the 
necessary looai drainage channels, 

s 
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It is e\'il]ent, therefor~, thut the wllOle 07 the lands iu question 
Iw.ye an the conditions Ilcce5!::al'Y 10!.' proper drainage, n.nu 'with re<tSOll~ 
able eare ill laying out tlle il'l'ignting channels, no~ all acre or land 
need be lo;;t ill swamp Ol' alkali; neithel' need there Le a eli'up of w:ttel' 
"llowe,l to mll to \rnste in dr"innge ch:mnek 

The la.nd heing almost entirely unoccupielL tnel'e Ileed he lt~ extra 
e::rpense or trouble in plneing enell e1lilllllel in its propel' positiou where 
it can most perfectly do the work desired. 

Ad~'t1~rr;es These lands Inny, ut iil'st sight' l appear somE:"yhat lsoln-tC(l in their 
1..o.;a.:.1on. location, and without markets 0,' outlets tor their J11·oduction8. On 

)I'n.ng the contml'V, tlle extensive mining regiall. of Owyhee County on the
;,{lllkeLft.'; '" .., ~ 

south, of Western Idaho Oll tbe uorth, and ot W cod Riycl', Sawtooth, 
and Butte on the cast, will for ffiMy yenl's, as they do all'eady, supply 
II Ii.ely market tOI' fruit and vegetable" 

These mining districts are giving evidence or g,'eat und continned 
productiveness, and tlleit'demands upon the agricnltme of the'neigh. 
bOl'ing plain. will be enlarged in p,'opol'tion to their own growth, as 
their climate does not permit of agdculture. 

s.o,~'t:f::.,,, The Ol'egon Short.Line RR. rUllS directly th1'ough the land, 
1:.'.n ""in, . . d 11 f' th . K1<'n.. lU question, an as at present .our stutlODS on em, nz.; un~, 
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:;Campa, Caldwell, and Parma. 'With the exception of C'lltl\\'ell, on the 
Boise Rivet', these nrc merely wnter station" 

Cnltlwell hILs a trifling "monnt of culth'uted fill'ming Jand neal' it, 
and is" shipping point for mining districts both to the South "uel North, 

This l·nHroad is nuder the control of the Union Pacific, and gh·e$\Yh~ott~~eu. 
all ou tlet to POl·tland for wheat; it may here be mentioned tlwt,lS the 
POl'tland market price for wheat is only six cents a hushel lower than 
that 01 Ch:c.."lgo! it offers better prices 101' wheat grown in tbe Snn.ke 
Hi vel' Valley, than the Hod Ri vel' Valiey of the N Ol,th cnn secure, 

Eastward, tIle rnill'oatl cc.unects at Shoshone with the bl'snch l'O~tl R,I:"",C!\cnectioll:i.. 

to the W OO(] River and Sawtooth lIJines; at Pocatello it conneds with 
the Utah Nm'thern lor the ]\fontana milles 011 the north, ,md S;11t Lake 
City 011 the south; at G1'anger it connects with the maiu line of the 
Union Pacific, and through this to all points Enst. 

Offidal letters from the Pl'esident and Uanagers of the Union 
Pacific Railw"ay guaran tee to the company most rfLvol'ft.ble freigb t l'ates ~~:::e..J 
fol' traffic fl'01l1 and to these hnds, both east and west, The.y also RA"", 

Promise low mtes fOl' tbe carri,,!!e of il11l1liO'rants And tbeir effects to- '" the tract, and express tbe J'endiuess of the Union Pacific to aid in 
every way in its power the speedy settlement and subsequent pros. 
pel'ity of the section, rightly deeming it of great advantagA to the rail· 
road to ha,·e tbese desert plains converted to a vnst farming and stock· 
ra.ising (listrict. 
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Qu,HIY IN regnrc! to the quality tlud productiveness of these lands, there 
'nd. . f'd h f . hProd~I~!iYn)t'Ss IS D. certam. llmount 0 eVl ence to he found ou t e arms wlnc areo.t BQI~ Lauds. ' 

now under cultivation n,long the banks of th" Boise RiveI'. Owing to 
the difficulty, financially all impossibility, of taking water in small 
dit"he~ from the r;l'er to lands distant 7rom it, there is hut a nalTOW 

strip of land, contiguous to the river, upon which crops are gl·cwn. 
It is the universal opinion of the f""mel'S upon these hmds tb'll 

the outlying highe,' ]1tnds ""e frll' rielle!' thou their own. That this 
oj.>inion is correct \\lay he infel'l'ed from the fact that the higher lands 
consist ldrgely of decomposed lava, which makes the richest soil known, 
while the valley lands hl",e a large j.>t'oportion of clay and snnd, 
brought down hy the, geologie"lly,· model'll river, 

The following letter and analysis from Pro£. Johnson, of Y nle 
An~l''' College, are the results of his examinatioll of the samples of soils 

SoU.. which I selected from different points on tbe higher lands: 

"NE'V H.w]'d'<, CONN., February 25, lS8~. 
" A, D. FOOTE, ESQ, : 

"J)em' 8£1': I gi Vi) you herewith the results of anal),.es 01 the two 
samples of soil lately received ft'om you. The aDalyses show that both 
soils contain Ii good store of all the elements of fertility, with the single 
exception of nitrogen, The considerable quantity of matters soluble 
in hydrochloric acid aod the fineness of the soils afford strong presump­
tion that tbey will, under due supply of \Vate!', yield ahundant nourish. 
men t to crops. 

Since ordinary crops, under favorable condition., forage, by their 
roots, through a depth of several feet, no less than ten million pounds 
of soil per acre contribute to their nouri.hment; nod, iu snch a mass of 
soil, the small amounts of sulphuric acid and nitrogec stated in the 
analyses represent consideJ'able quantities, each hundredth of a per 
cent. corresponding to one thousand pounds per acre, 

" Yours very tmly, 
"S. W. JOHNSON." 

/, 

! 
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,,:;.u,YSES OF SOlLS, 

Placing no higher e.stimate, however, on the productiveness of the 
ujllying lava lands thau upon those along tbe l'iver, the following state. 
ments ot different farmers sbow what can be done on the low lands, 
and with absolutely uo fertilizing element used except the lvatel' of the 
Boise River. 

MI'. L N. Coston, to whom I referred £01' information concerning lil~i':',r;" 
the yalue of silt· bearing watel" told me the following, as I noted it """:1\\;':"'''
down ~ Boise Landa. 

"Last year, on ten acres at my poorest land, with illlpeJ'fect irri· 
gation, owing to a bar being formed in front of the beadgate to my 
ditch at high water, as usual, I raised fOlty tons of red clover hay. I 
.sold seventy·five thousand pounds (1,250 bushels) at onions, from t\'\'o 
acres of lo.nd. Potatoes only gave me two hundred bushels to the 
acre. H,,,"e raised one thousand hushels OIl two 'Cl'es. I h",ve raised 
oue huudt'ed and thirteen bushels of barley on an aere; wheat from 
IOl·ty to sixty bushels; oats one hundred to one hundred and fifty 
bushels, carrots and turnips eCiual1y good :0 proportion ,vith pota­
toes. Connecticut flint COl'O wiU grow well, especially upon the • 
higher beoches. I have raised sixty bushels to the acre in the bot. 
toms. Prunes, the Germans say, grow better than in their own conn try. 
Apples, pears, peaches, plums, "pl'ieots, cherries, do us well if not better 
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It;.t~~~:I~~tf!e- than in the most favored .spots in California. The elm) m:lple, black 
I"!h~ <>{ Ine I I k b L I " Boi.1e"ucd3. wa nut, ocust) etc.~ mt1 -e Ou!' est Suaf e tt'ees. 

MI', B. B. Stuart, 1\120 refetTed to before. ;s said to haye the POOl" 

est piece of land in the va:!ey. He admits that it was rather poor 
when first plowed, bnt the water hus improved it. He gives the 
following eXltlnpleil of what it will yield; 

"I have been ffcJ'ming for five years on this tract. :?IIy principal 
crop has been grass, which improv"es under irrigation, I grow uHalf;:l 
and dover.. My average crop is foul' tons to the acre in two cutting,. 
I can il'l'igate, cut, and put my hay in stuck, for the cost of one ton pel' 
acre, leaving me three tons net. I raised fifteen acres of potatoes this 
year, which avcl'Ilged one hundred nnd fifty bushels of marketable 
potatoes to the acre; about an ,,,,crage crop. I hn~e raised com e,ery 
year until tbis year, never less thau twenty.fil'e bushels to the ncre, 
aun an average of thirty to thh-ty..Jive. I have raised wheat, bat only 
in small qUllntities and not often, which avemged twenty·two bushels 
to t!1e acre. I soldla"t summel' froll! eighteen squlLl'e rods of bnd, oue 
hu mired and t,,'enty..lhe dallal'S' wOl'~h of st,'nIYherries, besides usiug all 
I wanted for the family, To sum up: I cau, with il'l~g"tion, raise 
I""ger CI'OPS at abont the snme cost pel' nCl'e hel'e in this sage-bush 
desert, than r conld, depemHng upon the rain.fall, in either ;)Inssac!:m· 
setts, .Missouri, or Oregon, in whieb Stat",s I have worked :fnr[l]s­
besides "lwr.ys having clear wenthel' to secure crops in .." 

~Ir, Puyne, It neighbor of :leII'. Smart's, having ilTigated a year or 
two longer tban ~r!'. Stuart, gets larger crops. This year he raised 
three hundred and sixty tons of lll£nlf" upon sixty acres of land (sb: 
tons pel' !!.Crol, atid one hnndred and sixty tons of red clover on forty 
acres (foUl' tons per acre). He does not raise lUucb wheat, because 
hay crops pay bette,' at present. Oats sown with clovel' yieltled thil-ty 
bushels pel' am'e. He hIlS usually ,ery good flint corn. Potatoes 
yielded two hundred bushels pel' ae"e. Four years ago he set out two 
hundred "pple trees, nnd this year realized two bushels pel' tree .. 

Dooto!' Wright, of Boise Oity. who has II farm near Middleton, 
told me tl",t oue fiel<l of his pl'Oduced eorrtinuously for fourteen years, 
from fifty to sixty bushels of whent per acre, and this year looks "--' 
well fiS ever. 

O. W, Moore, the wealthiest farmer in Boise Vlliley, snid that the 
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uV'era&e yield fo!' IjiB fill'm was ~ix: tons of nlfnHn, or four tons of clOVel\ "Fc='p-rn~e, r.tC,

l!: ..J. "'~ ro·"Qet \"..-:' 

. 'I" t Il' t f'" b' 'f'h "","of,'epet aCl'e, ] n a(~( Itlou 0 exce t::m; pns ~lI'age l'om ::::eptem er J..,O .:\' al e , BotH) 1...:1.003. 

HOne !lcre of clo\>-er, after furnishing its bvo crups of haY1 will keep 
and f;ltten for 1I1m'ket. duriu;,. the '\vit!tel', t'VG heef nnimn1s) wit-huur; 

, '" 
grain or (luy other food whatever. There is sOlllething womlerflll to 
the Eastern flll'll}er ill the fattening qualities of our dovel', I think it 
is partly owing to the fact (hut we hr\l'e no dew to injure it while it is 
beill'" cured, My milk cows t.re as iat and Q'ive as much milk as a},v·'" ~, 

hody's, "!ld I nevel' feed them auytbing hut clover hay in the wi liter. 
~[y hoO's-arrd I h'1.'7e i\ IUl''''e dl'OYe of them-I fatten in the clovel' fields 

• 0 '" 

the s[,me as I tio cattle, If we have SDOW enongh to trouble tbem, I 
take them up nnd feed tbem on Clo\'er and alfalfa hay the same us 
otber stock. I prefe,' clovel' to alfalfa in this COUllt:·)'." 

I bave condellsed the testimony of different farmers in the follow. 
ing table. It was "Bl'y carefully pl'epal'ed, and represeots the average 
crops as given by eacb inclividual from his pel'sonal esperience. In no 
case are the large OJ' exceptional crops given, 

TAllLE. 
:tROW/Nil "rlill!:. J:l{'£!iU,Xlll; >"lWb1;(;1'IOI( f'1;1i( ..em: 01' UND NUll .(IISE Cl't'T'. 111':1S0 Tn& AC"r'C.AI • .c:O>.tltll::.ltCE or 


;&,i,OU r... a:xu '::.LllXl), 


The foregoing stlltemBnts concel'lling tbe pl'oductions of these 
lands will undoubtedly appear needless to anyone acquainted with' 
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the sage-co\'cl'ed lands of the ariel \Yest. r believe th"t witbout 
exception they are considered e,trell1dy fertile when water is applied 
to them. But the hwa soil of these Boi;e lands is, r t1Jink, far above 
the uverage: more especially for grov .. ing grtlsses find cereals. These, 
r anticipate, will be tbe pl·incipal crops, hecause of the peculiar loea· 
tion of the lands in close proximity to an enormous extent of moun­
tain pasture. 
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0)0£ who has not seen them can form no idea of the extent ancl s~~~;~~::g 
richness of these moulltain pa.stU1*6:S of Centrol Idnho. I hu\',,; 'Yfin- /;~~"'i:l~~~:~~~ 
dered on horseback ovel hunureds of miles of them, anu speak from 
pel'sonal knOlvledge. The g>';lsses are chiefly perennial, unlike those 
of the great plnin., lind consequently keep up like the pasture lan(ls of 
the East, and their fattening qualities "re remarkable. Horses wil: 
fatten on them '.hen "iddeu nil day, and only tumed loose to feed at 
nlght. The soil is lich and nloist; l't1nning brooks and springs 
abound; quaking asp tbickets, pine', lind larches line tbe gulches 01' 

al'e scattered o~el' tbe hillsides, furnishing sllelte!' froUl sun and storm, 
Rolling hills, seldom rocky, and immense high prairies, with tl,ei!' 

th ick bed of grasses and flowers, form the ideal wild pasture land. 
Th"re are millions of acrCS of these lauds ~u 'Toumling the Snake Ri'"er 
Valley. At present they Can be utilized oilly to the extent allowed by 
the capacity of the low valleys neat· the tin!' fo!' keeping stock alive S,""k11.alrl<,. 

through the winter. Evel'Y year finds the low' valleys '''lth less capac. 
ity for feed, be("..ause they are overstocked; and hay feeding ani! clo· 
vel' pasturage is already resorted to in winter, by the better class of 
stock.raisers, to the :fullest productive limit of the !arming land. But 
when these vast lmver plains are reclaimed and irrigated, and each 
acre of land is capable of. not only keeping alive, but keeping fat, two 
Qt. ,three heo.d of stock, there will then be II hundred head of cattle 
pastured in the In()untai,ns where there is one no\v, and the husiness of 
shipping fat cattle :from this great valley every da)' in the year will be 
carried on to an extent hardly to be imagined. 

In proof of the foregoing statement, I cnn cite the experience in Exp'."'n~ 
the'I'ruckee Valley, :Nevada, where the winters are longer, surround- ", ...o':v''''Y, 
iog pasturage DO better, if as good, laud stony and clenrerl with diffi­
culty, and the price of water tWlce what it ",ill be in the Snake Rivel' 
Valley_ 

.Mr. Robt. H. Lindsay, attorney.at.law, of Reno, :Nevada, kindly 
flll'lllShed me the :fQllowing statistic'S cODcemiuO' lmy "'row-ino> and 

• 0 ;:, v 
IVlotel' feeding for stock in the valley. 

" Accordblg to the assessor's estimate, there are twel ve thollsand 
acres of land ill the .alley growing ha)', the avel'age' crop of which is 

4 
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rant' or 	five tOllS to tbe ocre, This hay is stncked in the fields nnd 
soid hy men."iurement to stock.OI\"nel's ot a.n n. "el'nge ly:-ice of sjx to 
se,'ell donal's per tt)tl j never less than five) and this year it was e!ght 
UOJlIIl's, 

"The cost of water is excessive, being th'e doll aI'S an ncre per yenl', 
so tllat hal' costs tbe farmer tll!'ee dollars pel' ton when in the stack. 

" At th", present time (January, 1887) there are nine ~bousand fl'''e 
hundred hend of cattle feeding in tbe "alley; there wonld be more if 
there were more bay," 

C(m>i'&rilKrn From these facts it will be seen tbt the farmer makes n net profit 
l.u;~l.n~Q 

'l'nv:;kee;md 
Sno.ke nh'tt 	 of from eight to twenty dollars pel' ncre. If it pays so w",11 to inigate 

V.tlleYH. in Re,'ada, it will certainly pay eqIlil]}y well in the Snnke River V"l· 
ley, where the water tax is j'educed one·half. It may be supposed. 
thnt the Truckee meadows pay because uf their pl'Oximi,y to Sltn 
Francisco. On the contrary, the freight rates guaranteed by the 1Jn· 
jon P~ific R. R. bring the Snake River VaHey as neal' or nearer to 
Chicago, financially speaking, than the Tl'Uckee Valley is to San Fran. 
cisco, on the Central Pacific R. R 

In the Snake River Valley, althougb a great many stock men no\\' 
F=" feed more 01' less in the winter, it is usually in such a desultory mau· 

I.Win"',. 	 ner that it is difficult to tell whether it pays them 01' not, except in 
the saving 0: "bsolnte loss hy deaths, which would otherwise occur. 
Mr. C. W. Moore, however, kept a very careful book account with his 
feeding stock in order to nscert.'lin preci,ely wbut hay was worth to 
feed. He found that stock·owners could afford to pay from six to 
eight dolln.rs pel' ton for hay fa l' feeding purposes, depeuding of 
course upon the price of «attle and upon freight charges. 

Messrs. Ballentine ruld Eastman, also of Boise, estimated that 
they could afford to pay six dollars a ton for hay, and actually did 
buy a large amount at that price and feed it out... 

C~, """ "",a, lIr. Moore llnd ~Ir, Ballentine both said that the profit in feedin£(.
in Winter 
''''''.,," 	 was not so much the gain in pounds w'elght as that e,el'Y pound of the 

animal" was raised in value several cents by feeding. 

n~ot * Tpking hny as 1V41rth $6 to $8 pel' lon, t'!l'lJps /qur to lli.x tons per Jle~1 IlIid applyillg' wllter, 
I~;~l~. 	catting and stacking $1.25 to $2.00 per ton, .. nd 'We h.....e t1 profit to thtt fanner from bay~rr!.jsing, 

of from $VtOO to $40.:m per ttere, the nltH!l of the land for pasturut:e after eutting the crop being 
mQre the.n au.f!!cien1}O pay the water :rent. ~_M ~ 
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For exal1lple~ nn animal weighing 111 the spring, 
wIlen not j,d duriog tI,e winte,', SOD lbs, is worth 3e. pel' Ib, or $2+.00 
1\:"henfed " (( 0 1000!( H 5('. P H "_":50.00 

Differen $26,00ce, 
Cost of feeding and pasturuge, J 6.00 

Proft per head in feeding, . $10,00 

A,Id to this the fact that there is no loss through exp0sme-and 
from this winter's experience 1t would seem thllt this item might occa· 
sionally be a large one-and it will he seen that there is pront ill feed, 
ing stock in the wi.oter, in addition to the fact thnt cuttle will be 
larger, and calves healthier :Iud of quicker growtll, when properly 
cared fOl'. 

I repeat, therefol'c, that the peculiar location of these-when 
watel'ed-l~ch hay.growing plains, near these va,c g,'ass-gl'owing hills, 
Iorms a combination of pasture and feeding lands which cannot he """''''"'''0" of

• Pa~jure nnd 
excelled Ior stock·raising PU1'POseS Hl this country. it enables the Fo","'< L..", 


stock·gl'Ower in Idaho to ship fat cattle East dudng the winter and 

spring with a decided adnmtage over the mOl'e expensi ve corn-fed 

stock of N ebl'aska and Kansas; and, through all the year, the moon· 

tains b"ing so neal' the railroad, fat stock can be h,'ought down and ...'1::.... 

butchered and shipped, without c!p_nger Irom the exees.ive heab which Sh,,,,,. c."". 

pl'evail in the mid.\V~st. 


It may be thought that the .Inbor qf watering the land several QQ""
A\ff..'!ej:~g

times every yem' may aad so much to the cost of Taising crops as to 
render it unprofitable. By refelTing to the table of crops, it will be 
seen that from one to two dollars per acre, pel' year, ill sufficient for 
this work; and when the loss', in ]'"iny countries, from showel'S, at the 
time of \tm'vesting, or the loss from the want of them a.t growing time, 
is taken into consideration, I think it self-evident that to have absolute 
control of the ,;atel', and to po t it on OJ' off as desired, must be II surer 
and more profitable method of farming than that which leaves the 
farmel' at the mercy of a variable climate. . 

Another ohjection olten made to the practice of irrigation is the 
lahOl' or making ditches and getting the lano prepared. This may be Z;\;,i 
n very expensive operation UpOIl stony and uneven, ha"d lillid, but on l)',,",~ 
these mellow "age,bush plains it i. qnlre another mutte,-, A numher 
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of men from the mid:West h''''8 told me that it W:J.!J far easier to clear 
and prepm'€ these lands for irrigation than to bl'eak the new sod of 
tbe prairies. Io fact, the preparing of these lands is often simply bul'll' 
jng off the sage.bush, and banowing in the wheat. No plowing done 
at all, except for the ditches. 

C. \V. IIroore, before quoted, in speaking of a tmet of se"eTaI 
thousaud acres which had been aC0identally burned over, said that 
he "could put in (l crop of wheat on that land for a dollar llnd a guar· 
te!' an acre}' 
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IT is ad"isable, ill conuection "jth the product:OllB ant; cultivation 
of these lands, to look into the question of their pl'obable increose in 
"alue, and of tb~ir improvement being pel'p..Hlnent. That they will 
increase in value lllay be considel'ed cel'min, from the evidence furnisiled 
by similar undertakings, 

Lands capable or irrigation along tbe Boise E,Y"r are worth now 
from teu to one hundred dollal's per acre. There lire none, I am sure, 
worth less tban tell-ii any are so cbeap as that. Some of the land 
nellr Boise City is rented to Chinese g!ll'deners at twenty.fi,e dollars 
per acre, annually. 

In the Truckee Valley, Nevada, MI'. Lindsay writes tllat the aver· 
age value for the twelve thousand acres of irrigated land in the vnl. 
ley is forty dollars pel' acre, though there are choice lots worth one 
hnndred. 

In tbe Goose·creek Valley, Cassia Co., Idaho, I had occasion to 
inquire, several years ago, into the value of irrigated lands. At 
tbat time they were eighty miles from a railroad, one hundred and 
fifty frolll tbe nearest mines, and they are about fifteen hundred feet 
higber than the Boise lands; yet, where"el' water could be had, they 
'Were "orth from ten to twenty dollm-s per acre. I may add that there 
were thousands of acres tbat could not be watered, which were of no 
value. 

C. L. Stevenson, C, E., of Salt Lake City, Utah, says, in a paper 
read before the Amel';can Society of Ciy';l Engineers: "The lands in 
the J ordan Valley, from an original cost of one dollar and a quarter pel' 
!lere, at once, on being watered, attained a valn'e of iHteen to twenty 
dollars, and, in less than five years, a value of eighty to orre huuch'ed 
dollars per acre." 

Elwood :l1ea<1, C. E., Pro£. oj' Irrigation Engineering in tbe Colo. 
rado Agricultural C.ollege, in It similar paper, says: "Land, with 
water, sells for tweuty.fi ve to one hundred and fifty doll!lJ's per acre, 
but bas no market vRlue without water." 

Edmnil Bates Dorsey, C. E., in a paper read befol'1l the Am. Soc. 
C. E., said: "Ill Colorado land which can be irri"'uted sells fOl' fifteen 
to fifty dollars pel' acre," " 

unHb; 
Ir,(';'fl!a,e in 
\'.!ue \'1 

ImC-Mum l;, 
!ul<ho. 

InUtan. 
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"George G. Anderson, Chief Ellg. Northern Colorado Irrigation 
Co., i n discu~sing )Ir, DOl'sey's paper, said: "The vnlue he (Mr, Dor­
sey) gives for i!1'igable lands in Colol'a,10 is fully within the limits. 
Such Jands, withiu a radius ot tell miles of Denve,', rate at sevellty.five 
to one· bUllured dolla)'s per ltcre." 

H. V, Hinckly, )f. Am, Soc. C, E., iu discussing Mr. Dorsey's 
paper, wrote of his eXPel~ence of nille ycars in Eastet'll Colorado and 
Southwestern Kansas, "long the Arkansas Rive,': "I have seen lan(i 
appreciate wildly hom five up to t,,'o hundred dollul's per aCl'e, on the 
adyent of a canal, and :rlterwurds fall to twenty to thirty doll"rs, 
where it belonged. Land where I,dl crops cannot be I'll-iBed with an 
annual certainty without irrigation, is permanently increased in value 
by irrigating facilities," 

, F. Eaton, 1>1. Am, Soc, C, E" wTitiug of his experience at Ri'-erside, 
San Bernard inQ Co., California, says: "These lands, before they we"e 
settled, were not even coll,idered Buitable for gl'nzing purposes, as the 
avel'age annual rain-fall did not exceed four inches; the wild gmsses, 
in consequence, would seldom attain a growth that would furnish 
picking for sheep. The lands at tht time, therefore, had har,JIJ' any 
value. 1Vhen these lands were put under irrigation, some fourteen 
years ago, they sold for cwenty.five dollaI'S pel' acre, They have since 
been steadily ad "ancing, I find them changing hands now at three 
hundred or foul' hundred donal'S per acre £01' uncultivated lands, and 
froID eight hundred to -fifteen hundred for lands with matured vines 
and trees, It cannot be justly charged that these pl'ices are stimn1ated 
by social, educational, nod other advantages, wbile the products net the 
owne,'S, annually, two hundred dollars pel' acre." 

\Vm, Hammond Hall, State Engineer of California, says ill his 
last omcial report: "In California, lands purchased at three to ten 
dollars per aere, without opportunity 01' rensonahle hope of il'ligation, 
command -fifty to two hundred dollars per aere wben water is brought 
to them, and they have the pl'i-;ilege at haud to receive and pay for 
irrigation." 

I could quote mnny more illstaQCes, it necessary, both in this nnd 
foreign countries, showing equally well the permanently incrcased 
value "ttained by lands brought uuder irrigation; as in Spain, w-here, 
lYIr, ~ report., in a paper betore the Institute 01' Civil Engineers, 
~.y"£l.u,~ 
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London: "This rate (28 sbillings-$'7.00 per "Cr6--fo1' wate,') was 
cheerfully paid, 'llld we;] it might be, becfl.l1se the in<!reased ·value 
of the Jand ,,-as at lea.;;t sevenfold; "-but enough, pe,.ha:tJs, 11;1.3 

been said to pm,e that i,.rigation is profitable to the hl.llcl-owne:·s, at 
Jeust. 

http:sbillings-$'7.00
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r::l~);~ t!i1/.' I~ H~gal'd to the climate of this portion of the Snake and Boise 
" h bEt '1 """",,,om D' 'II a11eys, t ere seems to 1'"Je all oplnlODJ In t e ~ as espeCIal. y, 

i'
l-lilbo. J..HVel' 

thtlt., being so for north, it is necessarily very cold; forgetting that 
\Vasb.ington TelTitoJ'Y is still further north, and has a comparatively 
1varm climate. Newspaper reports of suow.slide8, great depths or 
snow, and extreme cold in Idaho, refer to tbe mountain mining 
camps .nd cOlllDHmities at an elevation of mnny tbouealld feet above 
tbe Snake nnd Boise River Valle)'8. The elemtioll of tbese lunds 
is about twenty,fi~e hundred feet above the sea; they are distant 
some fom hundred miles from the west coast, but have no high moun, 

'tains between them aIltl the ocean. Possibly for this reason, and also 
because bigh mOlll1tnins on tbe north protect them, the clilllate is 
neither so warm nOl" so cold as that of New York or .Kew Englaud. 
The sIlow,fall on tbe plllins is "ery ;igbt, and the cattle are driven to 
them frOll! all tlle surrounding CQUnt,·y fOI' wintel·ing. '., 

L sually the winter" Ilre short, clear, brigbt, and still. From my 

experience in these localities, I should compare them with the winters 

of Virginia rllther thau tbose of New Englanu, 


Climate is mucb a matter of pel'sonal feeling; but to allY one desir. 

ing a temperate climate, with rensonabl. chlinges, the south weste11l 

valleys of Idaho offer OIle as plensnllt as call be found. 


Tbe peacb crop is not injured oftener than about once in ten years, 

which is as good evidence, perhaps, as could he offered us to tbe eVen· 

ness and temp~rate nuture or the climate, Immigrants from all the 

DOI·thern S;ates aad from northern Enrope will find this climate far pref, 

erable to that which they bave left. The dry air and light snow or 
 J ~. 

rain.fall make more diffel'euce, probably, in its favor tban the tempem· 

ture as shown by the tlHmnometel'. , 


If there were a possibility of developing malaria in tbis valley, 

il1'igntioo, as practiced near Boise City, would have been the meUllS of 

doing so already, A more slovenly system could not be imagined; yet 

tbis evil, combined with 110 system of drainage whateYer, has as ret, 

apparently, done nothing to injure the hen.lth of the inhabitants. 


There is anotber advantage in ~he locntion of these limos which is 
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worthy of notice, The upper wutel'S of the Boise l{,ve1' me he:t\'ily 
timl)el't;ll wi1.l: 

~ 
200t1 '''~H'ietieEi of nine 

c 
and fir. 

IIII'. ;\1 H, Goodwin MU ;\1:-. George Alexnnder, \\'ho are now en· 
gaged in the lumber business Oll the Boise River, have made careful 
estimates of the alllount of stlluuiug timbH within easy reuch of the 
water, on the north aud middle fOl'ks of the Boise River. I h",e 
exu,mim,d the south ro,·k myself, and together we fonnd that there ate 
about seventy.nre millions of reet, At it c1istltnce from the streams, 
requi,·ing roads and expemi'le hauling, there is pl'Obably as much 
more. At present, as tl,e ,1,e1", rnpid cuneot makes the booming or 
logs difficult, but little lumber i" t"ken, and that by way of Moore's 
C,'eek very e,u']Y in .the spring, 'oefore the main ri vel' is 11 igb enough 
to break the booms, ' 

By the buihling of the dam necess",'y fol' this irrigating caM], " long 
pond of dearl watel' will be tonlle,l, where logs can be boomer! or stop. 
ped, and then run down the canal to mills all the plains, as requi.'ecl. 

While tbis floating of logs through the canal will be of considel'al,]e 
direct benent to tbe canal owners, it will be oE greater benent to them 
as an inducement for incoming settlers to occupy lauds. Cheap lumher, 
wood, fence.posts, etc., are of great importance to tbe farmer ill a neW' 
couutry, and will often go fllr to determine his choice of residence, 

There will be" great !lumber of points along the canal line where w""",p~«"" 
p(jwer for mills call be readily fUl'llished. 

In providing facilities for irrigatiug so vast an atea of ulloccupied Immigmtion, 

land as I ha,e been describing, it is impol'tll.nt to ascertain, if possi. 
ble, what "re the probabilities fo)' its immediate settlement by fanDel'S 
who will use tbe water, There is no don be the laud would be quickly 
taken up by speculators nnder the Desert Land Act, but this di:;;po. 
sition of it would not be a desimble one fot the wate]' owners. L:md­
owne]'~. who are not also land cultivatol's, will Dot huy water, This 
speculative apptop"iation of the lana can be easily prevented by the 
canal owners refusing any contracts for lVater. Desert bnd canDot be 
held without water, and if it is made known that no wuter will be 
sold except to actnal settlel", other$ will he pre,ented from coming in, 

It'is somewl,,\t difficult to f,mu a Jlositive opinion in regard to the 
rapidity with which actual settlers would occ"PY this 1D.12u; bnt we , 

http:impol'tll.nt


Immigrll.t.Jon.. 

34 

can form sOllie idea from the fate of sinrilor entel'prises, nnu the fact 
that mOl'e advantages are offered all thistroct thun on must others, 

One who has tl'a\'ele(l though tIle Ill'id 'Vest, Ilml seen huw evc!'y 
nook and comer, even high np in the motmtains, whe!'e a little land 
and water can be bt'ought together, is occupied, would scarcely 
doubt that these rich and attractive lands will be taken up as rapidly 
as the water can be brought to them. Howe"cr, six h \lndred thou· 
sand acres is an area as large as three.quarters of the State of Rhode 
Island, ane1, being all arable, has room for a great Dnmber of people. 

In Colol'udo, all lauds uodel' the canals, aod which belonged to die 
Government, have been taken usually before the canals were finished, 
altho11gb the canal companies there charge from one dollar and a 
quarter to as high as fifteeu dollars per acre, for tfie water right alone, 
exclusive of the annual charge of one dollar aod a half pel' acre for the 
use of the water. The lands owned by the canal companies bave been 
sold at from :five to twenty dollars per acre, though naturally not as 
rapidly as the free gl'ounds were taken' up. . 

If th canals in Colorado, with a far harsher climate and a much 
greater elevation above the sea, with poorer pastlIrage surrounding 
them, with longer distances to a market for their prod uctions (except· 
ing stock), with II. mnch higber price foj' wawr and for land, found 
little difficulty iD getting customers for their water, it seems hut reason· 
able to expect that these Snake River lands will be taken np "'."ith I't 
least equal rapidity. 

The Union Paciftc Railway Company has agreed to transport immi. 
grants and their belongings at less than half mtes over their lines. It 
has also agreed to open offices for information in the large cities, and to 
use all the power of its immense system of advertising and transporta­
tion offices in this OOUl1t1')' aDd Europe, to bring immif,'l'tlUts into the 
Snake River Valley. 

In building the canal, it will be good policy to employ, as rar as 
consistent with economy, men who wish to settle on the lands, and their 
teams. If work for a yeat· or two, at fair pdoos, cau be offered as an 
additional indDcement to immigrants, it will go far to\vard brillging 
them in, as it will give tbose who l""k sufficient capital an opportunity 
to establish themselves comfortably, while getting their farms into 
productive condition. 

! 
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ColOIl):stI:II have excell":lt l'~n$ons fol' believing that large colonies f!'om from 
.Europe.

Denmark, Sweden, and Itnly could be brollgh!: to these lands immedi· 
ately, if an assural1ee of work fonme yenr were gi,'en. It is well known 
tbnt these raCes make excellent colonists, anti the Italians would come 
with" traditionary and life.long experience in inigation, 

Finnlly, from the letters and inquiries aheady recei .ed by me, Pro;.:::!:!;" ,r 
. I ! b d 'h' , . b d f s",,'~""'-SInce lave een engage III t lS enterpl'lSe j connog ftS t ey 0 rom 

many different localities, l'iIirlllesotn, low", N ebmska, Kansas, Colol'fldo, 
even California and Oregon, I am confident that the whole six llUuol'ed 
thousanu acres will be occupied with actual settlers, within three years 
from the time watel' is brouf!ht to the land, nnd no settler allowed 
more thitn one hundred and sixty aCl'es, unless wealthy enough to 
iI'rigate more. 
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GEXERAL FUEllO"1" in the l'epo,'t of 11i, eX;1edition of lU3, gh'cs 
his first impressions of the Boise River in the following wo"as: . 
"We were nearly opposite to the highest pOltio", (If the mountains on 
the letG side of Snake River 'Vulley, and, continuing on a few mlh~s be­
yond, we ctlme suddenly in sight of the brond green line of the Valley 
or the Riviil,'e Boise, black near the gorge wbere it debouches into the 
plains, with high precipices of basalt, between the walls or which it 
passes on, emerging from tl'e mountains, Descending the hills, after 
traveling" few miles along the plain, tbe road brongbt us down UPOll 
the bottoms of the river, ,vhich is a beautiful 1'IIpid strea111." 

In this gorge, abo:at ten miles above the cit.y of Boise, is the point 
seleeted for building the dam and hend-works necessary for diverting 
the Wllters of the rivel'into a canal, and spreading them out upon the 
plains below, This point i.. obvionsly the one to be chosen because of 
its natural peculiarities, singularly adapted fol' the buiiding of the 
structures requ ired, 

The walls of the cailo" al'e immense gra'."el banks, capped with 
bas>Jt, and resting also on the' basalt which at this point forms the bed 
of the river. Into this lower stl'atlllll the dnr has wom· a channel a 
few feet deep, These combined advantages enable the engineer to 
constrllct the headgates and waste weir on 0ppo8ite sides of the rh'el', 
upon sofid basalt founuations, while tbe river, undisturbed, is :lowing 
between, 

The steep gl'l!vel bluffs on either siue are thiddy strewn with 
broke:> fragment. of rock fallen from the basalt bluff. above, wbich 
rUl'Dish excellent material for tbe masonry of the head.works; the 
same lllaterial, pl'op,wly placed in the rivel" aftel' the hendworks are 
built, will, when bucked wicb gravel and ;;nod, dam the ri vel' permn, 
neotly· without fenr of decll.Y or monllllent, and raise it into the c.~nal 
gnt,es or over tIl e wnste weir. 

The locatiun is a ve,'y exceptional one; " broad bench orsoiid 
rock, not too ,moot!" slightly nbo\'c the ol'Clinary bed of the river, upon 

Position0'Henu_\(nrki', 
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which to build tbe head-works; a ),iver bed of solii! ~ock, upon which 
to build the dam and scouring-gate, and loose rock piled Oil either 
side, more than enough to supply the material for construction, need­
ing only to be rolled down and placed in position. Certainly an ellgi­
neer seldom finds ntl.tll!'~l conditions so fayora.ble for his work. 

D~rhHl The headgates of tho canaJ, of wbich there are to be six, &ich 
"~"w"k. eight hy twenty-foul' feet in tbe clear, are so constructed (I.., to roll up like 

a curtain; the engraving on page 36, from it photograph of a \'\fol'k· 
ing model, will give au idea of their construct.ion. Their uuusunl size, 
which is uecessary for the convenient admission of timber and wood, 
renders it impossible to use the ordinary sliding gate. This plan of a 
curtain is an adaptation frOID the gates lloed by the French Go;-ern­
ment in the slack-water navigation of the Seine.. 

Tbese six gates are placed close to the south hank of the river, ond 
adjoining them, on thelt· north side, will he placed a ,imilar g~te, for 
scouring purposes, reaching to the bottom of tbe rh'er, some twell·. 
feet lower than tbe canftl gates. By means of' this gate, all tIle sand 
and gmvel whi~h comes down the rive1' during the dood season will be 
p,'evented from passing into the canal. 

It is mainly fOl' the reasons stated that tbis particular point, t,vo 
miles up the canon, is selected for the head-worh, although there are 
othel' important ones why this location for the headgates is preferred, 

The dam, adjoining the scouring-gate, will he built of sufficient 
height never to aUow tbe water to ,'un over it, while the waste weir 
adjoining the dam, and resting on tbe basalt 
bench, will be fi~e hundred feet in length and 
i"om cight to twel,e feet high, Adjoining this 
again, on the north, is the propel' position for 
the small gates of the BUlse City ]ine of Cana}, Q1«IiP1:cno:i OPWASU VEIn.. 

running down tbe north 
side of tb" river, when. 
e"er it may be considered 
ndvisable that the latte,' 
should he built. 

As berore stated, the 
materio] for constmction 
lies in great masses upon 
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the 8teep slopes of tlle g,."vel bluffs, above 
the head.works. All the masonry fo,. 
piers all(l waste weir will be built with 
this material, laid in Porthltld cement, 
with the exceptiou of the jambs anu cop. 
ing of the piel's and the ere" of tbe waste 
weir, These will be of granite, taken 
from a fine ledge lying ~vithin' !:ali a 
mile of tbe dam, with a good wagoD-road 
already buil t. 

'rh8 saud, for mortar, lies in a large 
bench, within tilree hundred yards of el1e 
works. This sand is ooe of the predncts 
of hydraulic minir:g, 011 the ril'er above, 
and is extremely denl' and s~]arp quartzj 
entil'ely without the smooth, water. wOrt! 

feeling of most d,-er ,and. 
Af:er the masoury is finished, the 

dam will be coustl'Ucted by dumping the 
loose rock from tbe bluffs into the river 
channel, and allo,dng it to tl\ke its nat· 
ural slopes. When the mass is bigh 
enough, gravel will be dumped upon 
the uppel' sid~, until the whole is tight. 
It is needless to say that, with tbe sedi· 
ment of the river water closing all inter­
stices, such a dam will nevel' move or 
decay. 

The first two miles of cnnailine will 
follow the river closely, and will be built 
in tbe gravel bluffs, which aI'S quite 
steep-in places Ilearly twenty·Jive d,,· 
grees from the horizon tal. 

In order to reduce its cost, the canal, 
through the canon, will be built Darrow 
and deep, and with" belwy grade. The 
WI,lls will be revetted throughout \vitb 
stone, and the bottom pUl'ed. Although 
this plan includes expensive work, even 
with the mste11ul for the stone work 
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lying immediately above, it will be futeLe"pe!' thnn 'mi),ling the canal 

its full size with less g"ade, and whell completed will make a petfeet 

aud enuuring water channeL 


Tbe dimensions of the cannl in tIle carwu fol' the iir,t two miles 

will he, thereiol'e, forty·seven feet ,,·ide on top. twenty·sel'cu reet on 

tbe bottom, anil seventeen awl one·half iee, deep, with a grade of 

foul' feet Pet' mile; carrying fom thousand cllbic feet of w~ter pel' 

second, with fifteen fe~t deptll of water; calculutell velocity, seven 

and seve!l·te,nths feet pe" second, 


At tbe end of the ~econd mile, tbe dimensions will change to 

ninety feet wide on top. sixty.five ~t the bottom, twelve and one.half 

feet deep and grade of two feet per mile, cllrrying fom thousand 

cubic feet of water per second whea tell feet cleep; calcuhlted velocity, 

til'e and three·tenths feet pel' second, These. velocitie.s are calc1llated . 

fronl the formula: 


P'Qrmu:. V=9a.5VRS~ 

Iu ",-hJeb V = mean 'l:'eloelty of w:ater 'in feet per se(;;)url,
P:5chargl1l.'''' 

R = HydJ"<1ulle meao depth_ 
S = Slope in feet per root. 

'1,;.,-"._ ...... ,.
"?:..~"'~'-'-' ,­
~~ ...~.~.-, 

After careful comparison, I found that this formnla gl\\"e results 

which agreed very cloilely witb the actual dischllrge of the Ganges 

Canal, !IS found by a nl.st series of meas'll"ements made by Captain 

Allall Clll:miugbatn, R. E, neal' RO<)l'kee, India, As tbese measure· 

menw were made with great care in the ordinary channel of the cana1, 
wit bout IIny special c'Onditious interfering with 0" cb:1oging the l1at· 

I 
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ul'nl flow through common earthen hanb, I consider them [l. safe and 
accurate test fn; the fOrllll1h 

This velocity of five and three.tenths feet per seeOl"\ is not too 
great for the banks to withst"",], the mnterial of whicll they will be 
constructed being a. ]Jeavy, conl'5e gravel, nad hoth .:I[oncri"ff and Pm· 
fessar Dnvi(Jq"n testify that the Cavour Canal, with similar banks and 
equal 01' greater velocity of cut'rent, shows no ill eff"cts from it, 

It is evident that the greater the velocity, the smali?I', ,n,i con· 
sequently cheape,', the channel required for carrying a given aIDount 
of lVater, 

3f1l.in Llo.eAt the beginning of the tbird mile, just above the 'tvlcleniog of 
C:tllbl. "' the c .. ua], will be placed a trap and small gate, This trnp consists of a 

trench cut in the bottom of the canal and running diagonally upward 
across it from the gate, In this t,'enell all small stolles and .eelimen t 
that fall, loosened by spring thaws, from the' high bank of the canal 
in tbe canon, will be caught, and pa;;s out of the canal through the gate, 

From the beginning ot the third mile tbe canal Ene passes along 
the mesa which forms a portion of one side of the valley of the Boise, 
Here heavy cutting and filling will be required, and though the work, 
owing to the nature of the matel1111 to, be moved, will be inexpensive 
per yaro, the aggregate cost will be heavy, In this part or the canal 
thel'e will be one or two culvel't.~, two bridges, and oue or two small 
pipe openings in the banks to irrigate the lands between the canal and 
the river, ~J,..t the tenth mile, opposite Boise City, the line turns 

6 
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abruptly sOlit]nvard, and ke~ps a geneml t['end hom tbis point ollward 
almost at )'ight angles to the cm:rse of tl,.e Boise R;,-e,', until it ends 
upon the divide between the B"ise nnd Snnke Hi,'ers, some four mil~s 
south of leuna, "lid thirty.two (til;} one-half miles from tue l;eitdgates, 

,,,in u,.'" Althou"h for tl);I,ty miles the nittural dmina"e of the countrv
Canal Cr;)i':Iling '-' • '-' .. 

,,~.:l~".';;'i, is opposed to the course or the cltoal, little or 1I0 extr:. expellse will 
be incuJTeJ in consequence. Fi,'e·J\file C)'eek, Black's Creek, itod Ten· 
Mile lire so small that they will pass under the canal in culverts, 
nod, as will be sho,.. u further on, the;" chao nels will be utilized £01' Jis. 
tributing water over the lands, saving in'this wny much more expense 
than they cause, Indian Creek is a nlLl'l'O\V channel cut in solid basalt, 
IUld will be crossed by a wooden or stOllB aqueduct, resting on stone 
pier•. 

I wish if possible to emphasize this remarka.ble situation; rOl' r 

think it without precedent that a large canal, extending thirty miles 
aeroSS tIle natural drainage courses (If a country, can be constructed 
with p1'nctically no e.'i:pense beyond the usual cost of excavacion, 

M;lill tint: 
of 

Fl'om Five·Mile Creek onwc.rd the canal will be reduced in size 
CMW. one-third, becau.qe of tbe qlUtntity of water takeu out at this point to 

serve the lands north of the Boise Rh'el', as expl:;' ned further on. 
At Indian Creek there will be II drop of nine feet, in orde:' to a,oirt 

rocky grouud, and also fol' tbe purpose of passing undel' the railroad. 
This drop will be in the fOl'ID of a chute D.Cl'OSS the creek, thu.'! forcing 
the water through (l small aqueduct. It will probably be also ut.!· 
ized for rom.powe,·, as it is nelll" th~ railroad, and, owing to the cou­





stant demand of the rhee}' mines fOI' witter throughout the year, tbe 
flow ,;viIi be nearly c(;ntlDuous. 

At the thirti~tlJ mile "Iso there will be a ump or chute of ,"hont 
eighteen f(:et fall, to '\I"oili uneven gl"ouud nnJ an undesit·t:thle cur":e in 
tI,e line. 'rhis ChUte will be tOll,tructecl in the form of it hrond and 
sha.llow cb:lonel pax€:d with stone) Zlod bere, :).lso) the water can be 
used M a mill-po"",. 

Although in tbe whole line of tbe canal there is bnt one piece of 
rock-cutting, und that it thin st,·p.tum of lava llndel·lnicl with gravel 
between Black's Creek Md Ten ~file, tbe line is at no point far below 
the husalt bench, which exteuds f"om the Boise to the Snake Rive,". 
'rhus stone for Inasonry, piers, aud waste ,,-eirs wiil always be con­
yenient. 

The first important bnmch to be taken from tI,e main canal will 
be nt Five·Mile Creek. At this point a waste weir will be constructed, 
and slllall branch gates, simil"rto tbe head gates, put in. The creek 
itself will be used fl" a branch cana]. This is possible, owing to the 
shullowness anu 'iuick descent of the channel. It rulls about twenty 
feet per mile, and by placing s111all weir" and gates about" mile apart, 
snmlllate"nl ditch"" CaU be taken out at the side, which w;U conyey 
the water to each farm_ 

lJteD~;~<l~:ttd It js seldom that cil'cuTllst::mces will allow the Use of natural 
co".,I," d' 1 1"" 1 t' thO th -' tlDll!t.ribotarles. J'amage c lAnne ~ lUi' lrngatlOll, )U 10. 19 case ey are penec y 

adapted to the IJurpo"*', with the addition,,] advantttges of being inex. 
pensive and ab;y,]utely safe from breakage. 

This system r,1 using the natural channels for b)·.neb canals will 
be used tlll'ougl,Qut the entire six hUllched acres of land nnder con· 
sideratioll, with slight modinc:ttious where necessary, and may be 
best explained hy reference to the pr~ceding sketch of FiYe.jIile, 
Blnck's, and Ten-3lile creeks. It will ue observed that each lateral is 
the surpIy channd for the land below, while at the ,ame time it reo 
ceives the dminuge from the land ahon:. and carries finy excess into 
the next branch, or natural drainage channel, where it is caught by the 
next lateral below, and turned back UpOll the lanlL By this method 
all waste is a\'oi<1eo antI a,ll th" land is pel·feetly urained. 

I1ve-iI(lle At Five-"'liIe Creek enough watel' will be taken out not only toDl~tric'. 

irl"igtlte the lawllying to the north of it, called, for convenience, tho 
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Fi,'e-Mile District, but a1.0 sufficient to cross tl,e rive,' ol)ont n ;nile 
nuov,; Colclwell, and lITigate the lauds north of the Boise, called tlJe 
Northern District. 

The Five,Mile DiBtrict will requi,'e three bunJ,'ed "ml thirty.three, 
anel the Nortbern District thirteen hundred and thirty-three cubic feet 
per secolld, making sixteen hunJ ..ed and sixty.six eu bie reet per 
second to be t"ken from the coaill canal at this point. Tbi. also includes 
the water taken rrom tbe main canal hy "pipe" gates, above. 

For crossillg the r;'·er, It short caoal, taking the \Vate,' hom Te,,­
Mile Cmek, Delow the pntrance to Five·Mile, will lead the wate.. to 
tl,e top Ot :l. basalt bluff, about one hundred and fifty feet high, forlll­
ing one side of a short gorge through which the Boise Ri ~er flows, 
By a system of large wrought-iron pipes, the wate,' will be led 
from tbis point do"m under the river and up the opposite bluff, from 
which a canal will extend llorthwal'<l ahout twehe miles, cOllv-eying 
water to tbe entire Northern District, and by a system or natural 
channels and laterals, similar to that just described, will distribute the 
wate,· to each farill, 

It may appeal' undesirable thus to convey water down the ~outh 
:side of the l,ivel' and thence c"rry it across in pipes. But an e:mmina­
tion of the line of canal necess .... y to take so lnrge a volume of watel' 
down the north Bide of the Boise Ril'er to the SAme point will con­
vince any Olle that the expense by that method '"ould be fa.. greater 
than by the one proposed. 

At Black's Creek :mother \vnste weir anu sman branel] gates will 
ue constmcted, and" larger one at the crossing of Ten-Mile. 

The channel of Indian Creek is :l~!"'ow, deep. and in rock; it, will, 
therefore, uot be avnilable os a branch canal, 

There are, howe,,~ll', .. nHmbel' of nat,m'al drainage channels lead, 
ing from the Main Canal line, between 'l'en,Mile Creek and the end of 
the 1rhin Canal, which will be used for the purpose, 

At the end of the main lin", what is called the Main Branch leads 
down the di~ide between the Boise and Snake rivers. This line will 
be kept as high as possible; occasional" saddles," or low places in the 
divide, will force it down until, forty-five mi100 rrom its staxting·point, 
it tel'lnilJat~,S 011 a hill, t\VO bundr0d feet vel'tic"lly above the Snake 
Rh'el', tllld some four miles south of the mouth of th" BClise. This 

Nortr,en:. 

District.. 


Ten.:';\,We 
Dhrtriet. 

Main BrlOUc.f 
ClU'!&~ 
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Main Bl'Ilnch is cnlculated to he much ;"l'gel' thau will he necessn!'y for 
irrigation, in order to supply the pL,cer mines along the Snake ltiver 
Where r.he line is forced venicr,lly down by the ilepressions of the 
land, chutes, similar to tbe one alre:ldy described, will be put in, 
:Numerous hranc], "pipe" gates will he put in along this line, npon 
both sides of the canrJ, wlle"e natural drninage channels offer the de­

llalI1.Difltt'.lct. slred opportunities ror t11e di5cributioll of wrtter fot' irdgatiotl; those 
upon the north side inten.ded to irrigate tbe " Main District." as it is 

8oDte~If:~flt caned~ and tbose upon the south side to irrigate the Snake Ri ver Dis" 
trict and furnish water to tne mines, From this branch, :.Iso, lines of 
pipe (probably two) will extend across to tl,e hwds lying upon tbe 
soutJl\~est side of the Snake Hiver, called the Southern District. 

As the line of the 3'Iain Branch canal is nearly rOUl' hunch-ed :eet 
higher than these land", it will require very small pipes to cany a large 
volume of water, and the expense will he proportionately lessened, 
From the ends of these pipes, caualnvill convey the water fOl' irriga­
tioll along tbe foot-hills to the natural ch"nnels, distribute it to the 
laternls, and these in their tum tV' the respective farms, as in the pre­
ceding cases. 

Anotller branch, called the .Eastern Brancb, will begin at the end 
of the Main Oanal line find extend eastward up the S.nake Ri,'er about 
eighteen miles, to ilTigate that track of land south of the dh-ic1e, and 

""",m east of the Silver Citv wagon road, called the Eastern District. By
DiIl~rla. " 

the saine system of Datum'! channels and laterals, the water from tb:s 
bra.ocb will be distributed to each farm. 



EscrXEERS of ird<ration Y,'oJ'ks tn'e constnr!dv referring to the wnnt W!>le~~~etert 
v .. ~- " " 

of some pl'i:LCticnl 1 inexpensive npp::u'rrtus, hy "i\" hielt sn1!lll yolumes or tnlr;""lOtl. 

flowing '\vnter cnn be measured wit.h reH-SOllftb!e accl:l'<1CY) for de~ivel" 
ing to consumerB. 

The common method of selling water, at It Ce,.t~iIl price pel' ac!'e 
irrigated, has objections, in that it leads first to great Wllste of water, 
llnd second to dissatisfaction, both on the part of the irngatol's and of 
the wnter owners. 

It therefure seemed advisable to ~1l'odde some method of selling 
water by 1\ measured quantity, and at a regula!' price pel' '1llit of that 
qUllntity, 

In the 7j'a,nsaction1S of the .A7l!erictln Society if Oi"il En'Jineers, It 

water-meter for inlgation is described, which has stood the test of long 
continued use under my own obserl'ation, r have found it to work 
admirahly, and it is very easily and cheaply mude. It is n modification 
of the, commOll "mensUl~ng,box" used by the placer miners of the 
W est. One side of the box is cut to the proper height to return all 



48 

W"ter'mele!1l 
1M water Above II c0rtaill Jevel back into the ditch from whic.Jt it came; 

Irrl2!-llQIl. thus keeping the hend, or pressure, above the delivering orif.cBJ at :l 

permanent. level, without regard to the flow of the sllpply ditch. The 
box is also kept clea,' of iloating leaves 01' grass, and mar be quickly 
anll easilvadiusted to measure tbe alllOunt of wnter desired. .HoI·e·" . 
over, the consumer, with his pocket-J'ule, call satisfy llimself, "t any 
time, that he is getting tbe amount of water 1,e pays £01'. 

By this meilns it will be a comparatively simple matter to measme, 
to each irrigator, the watel' he desires ench day. 



PLACER 1rIKES 

THll placer mines of Snake Ril'er haH been known and worked s">'ff"~t" 
, , • ., :..on" K"'J\\'p.

for more than twenty years, bnt, owmg to the scarcIty of 'I"ater, tile • 
fineness of the goJd, and tIle large quantities of heavy bhck saud, their 
working has never been attended by' that success which has charree· 
tel'ized the other placers of Idaho. 

Where water could be easily obtained, moderate Sllccess has been 
achienld; but the difficulty of separating the black sand frort! the gold Di~,~;',;;!. M 

J'inr GoW:.
hris told heavily against the miner, and only after long and costly e:l:· 

perimenting has th.t knowledge been obtained through wbiclt hl'ge 

profits can be realized. This period of experiment is passed, howt;ver, _"'~::·':l1 

~~ 
nnd the desired process for saving the gold weII proven; but nearly """,,""'e,,­
ill the poiut.<; where water is plentiful have been worked out, and new 
enterprises of larger magnitude are bringing water to the ruore inacces· 
sible places and making large profits thereby. 

The canal of this Company elln distribute water along about si:rty "c~!~nln..t 
miles of the Snake River. lying immediately above the mouth of the R<~i!::;:"G 
Boise. As th.e upper twenty miles of this si:rty bas no large bodies of 
available pIMer miues on it, it is unnecessary for me to further allude 
to it in this cOllnection. The lower forty miles, between French John's 
old ferry and the mouth of the Boise River, runs through a 'I'-ide lint, 
bounded upon the north by bluft's of soit sedimentary deposits, which 
near tlle ferry rise precipitately about ionr hundred feet, aud gradu­
ally dwindle to a long hill, two hundred feet high neal' the mouth of 
the Boise. 

The gold.bearing gl'"vellies in immense banks, or what were, when 
the river was higher and larger than it is now, bars. They extend 
along the river continuously from French John's olt.! ferry to the mouth of t::;y,::::',:i

· . hI h 1 . . h . . a,u><ICmredt he BOlse, WIt owe anne s sometrrnescuttmg t em 10 t\VO or crossIng byCAlll\1. 

them. . They vary, therefore, in width from a few feet to many miles, 
and in thicklless from a few feet to two hundred, The" bed.rock," or 
underlying rock of these banks, is belo,v the level of the river in the 
upper portion, but begins to rise above the river at about twelve miles 
below the French Joha ferry. 
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c~~;~f~~~;'e The canal extends nlong the bluff's ovel·1ooking the upper purt or the 
Placert, 	 h f hI If 1. hplncel'S at an elevn.t;on of irop:! t rea to au)' une rei eet nuove t em. 

In the lower pnrt the c1lnru line extends along l1pon the gravel hills, but 
i. still two hl1ndred fcetubove the ri\'8l', Thlls it is evident that water, 
under a heavy pressure, can be conveyed to all the mines. The map nc· 
cOlDptlnying this pltper will show the position of the placers nnd cannl~. 

''''{:;.'"'''' I have speut a grent deal of time and Inbol' prospecting these 
1<110115. 

placer fields. I have sunk shafts, where tbe gl'lwel was lIot so lo()se liS 

to prevent; ruu tunnels into the sides of the bIU'S, where I could not 
sink shafts; and dug· hundreds of' prospect holes, in order to get all 

accurate idea, of the quantity aud value of tb~se immense auriferous 
deposits of gravel. I took accurately measured huH cubic yarJs or 
gravel and wasbed them with rocker and pan, saving the bJack sand 
and golJ, Some of these resnlts were assayed ami several were 
smelted. The results obtlline(l v(1.l·ied from n few cents to eighty cents 
pel' cubic yard of gravel; assays made from the saUle sumple by differ· 
ent flssayel'S varied largely, while the gold visible in the sand was 
about the sume in e,·ery instance. It is iliffie1l1 t to account for this 

l~~~~~G:ldgreat ,·ariation in the results of nssays and srnelting~ but I find it is the 
I.S S.ud. e:>:perience of everyone who deals with black ,"nd. I 'luote an article 

. 	 written, I think, by ~k Hanks, the well known metallurgist of San 
Frandsco, who bM stlldied and written much on the gravels and blnck 
sands of tbe West coast, 

" As it general propolSition, the results from assays 10)' gold nre not 
as satisfactory 01' reliable as those for silver. The ordinary fire assay 
for gold, if the ore be of low grade, cannot be relied upon. Very 
great care bas to be exerci~ed ir. the selection of the sample in the first 
pl[tce, and the amonnt of gold is 80 minute that only delicate. mauipn­
lalion will probably save and weigh it. The nnest of balances, with 
nicest adjushllents, itre required; and, altogether, wben the whole is 
considered, miners of experieuce ''lQuld r'ather jud118 from (he resultoS'. of 
'lwr-ninlJ' 01' 'pallninl1 011t' a good liberal sample of ore properly 
pulverized. They can teZZ by the 'lJ()101'S' about what the ore will yield 
in the milL In assaying the gold samls of tbe l-ivel'S, streams, and sea­
beaches, the same difficulty is met with; it contll.ius a great amoun t of 
specular and titanic il'oo', alld is called black sand by tbe miners. 
Platinum /lnd iridi!lm are often fouud in the Same saud." 

- .. 
I 
1 
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I ;lit\'e therefore tln'own asi,l" my "allles ns obtllined hy assnying "P:enllioq" 
th.; I~n"r~(" 
)leUloQ rOfnnd smelting samples. ,end fil'st depemled entirely upon panning in Determining

'·n.il.!e orforming my esti",ate of the \'aI1l8 of these pbcer lands; and the>: G,.,..'.cL 

compared the results thus obtained witll tllil results of actuul milling 
Oil preci,dy similar gra,el deposit, au the river Ileal' by, Cer-tninly 
nothing btlt actual work all the latH.!. themselves ca.n give nem'eT their 
true "n]ne tban does this work on neigh boring pr'opel'ties of a precisely 
similar cIt nl'ucter, especially as these great Sn<lke Rh'er bars nre re­
lnarkably nniform, Froul these neigh boring l)1'Opel'ties n lnass of ~ILJ*~I~t~~7:g 

'dence I been coII· I' I on " l'epOl'ts, on actuflI SU'ul.l:u)llllff!.nnd P,=~lren H.l.S ectN j uase( eoglneel's 
profits 44 per man,)) on cornprrrison of amount of gold deposited io the 
assay office with the "mo\mt of gravel washed at the mine, etc, This 
!!"idence poiuts to n value of from twenty to forty cents pOl' cnbie 
yard, lI-Iost of these mines CIln be worked fol' only a few months ia 
the year, owing to the shortness of their water sapply, and the water 
is brought to them under no "bead," b~illg simply rlln down orer the 
face 1)£ the llank. The fact that it pays aL rill to work them under 
the$e conditions necessm'ily implies a fail' value per yan.!. 

Assisted by the Govel'lllllent land surveys and the sur,eyed line 
of the can",], I l,av. determined tbe area of the place" lands controlled 'p",~:;'i::d'. 
by the canal line to be between thirty·fi"e and forty·five thousand acres. 
It is difficult 'to determine it precisely, without an extensive system of 
shafts to prove its limit ou tbe northern edge, I I'm pedectly ~"fe, 
however, in placing the area of these placer lands at thirty.five thousand 
acre" I could only determine the thicknesa or <lepth of gl'l\vel hy ,he ~;;,'!~t 

thickness disclosed at the sides of faces of the bluffs.. Often I could 
get on three sides, and there t~ 110 reason to suppose thllt, It great flat 
plain, whiell shows stratified gra,el, se,-enty.jh-e feet thick ou three 
sides, contains any less in the center, These hal'S nUl from twenty to 
two hUlldred feet thick, as seen from their sides, averaging at least 
fifty feet. 

Supposing, however, that tbey m'e but twenty·seven feet thick, 
Amonnt orthen each squHre foot of surface will make a cubic yard of gl'Rvel 01' (huvel. 

forty.thee thousand five hunch'ed and sisty cubic yards to the ucre, 
and tbil'ty.fi'?e thousand acres would contain a little more tban fifteen 
hundred million cubic yards of gl"\\'eL It is cbimed fo,' several 
mines on the rivel', as I haye SlWWIl, that they obtain frOm twenty to 
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forty cents from each cul,ic yard of gravel \V"shad, I prefer to value 
it, howe"er, at twelve cents per cubic yard, .Allowiug the cost of 
mining) including water .at five cents pel' miner's inch, to he four cents 
peT cubic yard, thel'e would remain eight cents pel' ya.-d profit in 

'~1I.1Ile uf 
:'fillell in mining the grnvel. Fifteen hundred million cubic yards, at eight 
Aggre~t¢. cents per yard, makes the enQrmous sum of one hunured and twenty 

million dollars, whicb is ehe profit to he reaiized from these placer 
lands at the low vfiluation and bigh cost of mining whi~h I have nsed 
as a basis fm' my estimate, It is approximately a pront of thirey.a,·e 
hundl'ed dollars an acre, 

The above pront willllot appellr 50 ,'el'Y lal'ge IV hen. the time required 
to obtain it is realized, There is 11. practical limit to tbe rapidity with 
which gr1\"~1 can be washeJ, By the system of washing wbich is de­
scrihed further on, the lands c;<n be attacked at " nllmber of different 
points at the snme time, Say five points were taken and foul' thousand 
inches wcre usetlon eacb.01' twenty thousand per day, two hundreu. 
nnd iii!y days in " year; this would amollllt to five million inches, 

An inch of water wilL in this loose gravel, wu.sh from ten to 
twelve cubic yards in a day, but, a..~ an elevatol' will hnve td be used for a 

-'~':::':Jr.:;,o:", pOl,tion of tbe gravel, it is, pel'haps, as well to take as a busis fo!' estimates 
R:~,~:;';" the amount given hy Hamilton Smith, Jr., a$ washed in the htll'd hot, 

E,h=" (J",,' 1 h N h Bl "ld' , fi b' .., FiSo,?p];, torn grave of t e ort OOffiue IUlne, VIZ.: ve en 10 Y8.1us. v-e 

million inches will, at this l'Me, wasb twenty,live. miilion cubic ranIs, 
or appl'Oximately six bunch'eu. acres of gmvel, which, at a pront of 
thirty-five hnndrecl clollars per acre, would yield a yearly income of 
two million dollars, anurequire sixty yeal'S to eshaust the supply of 
grttveL 

The difficulty experienced in the past ill effecting the separation of 
..:;~~'s':.~d this Snake Rh'e!' gold has been overcome hy the hetter methods now in 
Ir:~<i:~~~, use. As lo'ng as the enden yor was lllade to Bepal'ate the gold at once 

from both the gravel and the l> lack sand the results were disappointing; 
but by tbe principle l!OW adopted of nl-st separating by .. simple 
method the sand ond gold from the gr~"'el, and then by a second 
operation separating the gold fl'Olll the saud, very stltisiactol'Y resultB 
are Qhtained-eveu with the unfavol'aLle conditions, resulting from 
lack of sufficient wuter supply and head, under which most of tllC 
mines along tbe river lire' at preseut wOI-keu. The caMI of this com­
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pany, as has all'endy bee!! shown, will It/we, in tl,hlition to nbundant 
supply, the n.chantage of frOIl! two huntlrecl to fOUl' l:undreLl feet head 
of water above the placers. 

Recently Mr. Chesebro, who owns nnd works aha,' nenr Silver 
City Feny, shipped a qu:mtity of black sllnd t,) the Omaha smeltingJ>l,:~"~~~':f"d 

,,«,m,"';" 

works, from which he obtained it retul'U of $865 pel' ton, If th:s G,'<I, 

last manner of obtaining the goM proves successful, it will simplify 
the mining operations very lllucb, and at tbe snme time yield mnch 
more gold, appareutly, tbnn tbe otbe,' methods. It appelll's. !ronl tl;e 
resnlts of this shipment, thi<t thel'e is gold in the grains of sand which 
is not obtained by the amalgamating method, hut is abstracted by the 
lead in the smelting fmuace. I ban, hnJ numerous assays of tbis 
sand which ran· fl'om thl'ee to eight hundred dollars per ton, but was 
inclined to put little confidence in them; by the explol111tion given 
above, howe"e1', they ~an be accounted for. 

Placer mining in California has been ,seriously checked, if not ,.o,;:.~." 
. II 1 b hI' f ·1' . h' Ipra~tlca y stoppe(, y t e nCCUlliU atlOll 0 tD.llOgs In t e l'Ivers. n of TailiuS',," 

.the case under consideration .!:hel'e is no danger of anything of tbis 
kind occuJ'l'ing, as only a "ery small portion of the tailings will be 
d,ischal'ged into the riveI', and the stream is not navigahle. 

In wOI·king these wide bars there is a difficulty encoullt~l'ed in o;;i~:;g 
1)( GOlde,

the way of grade Ivhich would have beel! insurmountable a few years 
ago. Taka, for example, a bar of gravel extending back from the 
l'iver, say two miles, and only olle hundred feet high. Beginning at 
the ri.er bank to wash, the grade neaessary f9r the flume to carry the 
tailings into the rll'er would hring the flume above the gm.el long 
hefore the back side of the gravel 'bal' was reached. In this case i, 
.would reduce tbe amount of available gravel more tban one.half, 

There is a machine invented by 311'. Cranston, formerly of Califo,'· 
nil', improved and manufactured by Joshua Hendy, of Sail F"flOcisco, 
California, by which this difficulty of grade is entirely o,·el·corue at 
slight additional expense; and hy which ,,11 of these place!' lands, 
which otherwise ,vould be lost after washing, can be turued back into 
good agricultural land. The machine spoken of works upon th.; same 
principle as the sfind blast, oilly usillg water insten.,j of fl.ir to mo,'e the 
sand. It is iu successfu19peration in Boise Basin, Idaho, and ill sev. 
el'al pl"ce~ in California and Oregon, a.Dd is thoroughly pro\'ed in I'eg:trd 
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to it.s pt'acticability_ The following cut ""p"€sents the original m01le:, 
wltich lHIS since been mnch hnpl'o\'eu ;n prad;ce. 

The gmvel of these mines is generally so loose as to require little 
or no pow!"r to break 01' wash it down, ~ud that ",hidl is ,t~ually 

'€':l:el'ted against the banks will here sene ttl raise the gm\'el into 
flumes. The llIachine will ele~ate to good advantage about twenty 
feet tor e\'ery one hundred ieet of water pressure, and its capacity 
depends upon the size of the machine and pl'essure of water used. 

"With this machine and the ownership of all these place!' bnds, the 
canal owners will be ennbled to begin and carry through a syst~matic 

!tU~:i:at).d' method of working this immense tI'Rct, find at tIle sn-me tinle Sf\.v~e it to 
A~ri~t~o;;,. agriculture. It is seldom that one com pliny can contr!J1 a tract of suffi· 

cient size to make such a system applicahle; but in this case the 
ownership of the water controls tbe placers absolutely, because there is 
no other source from wbicb \vnter can be obtained for working them. 

The qnestion of cheap wasbiLg is, of course, " vc..y important one. 
In Califoruia the cost of mining.a cltbic yard of gravel bas been detet'. 

~:~i~ mined with great enl'e 1ll "Y,'arl0u9 mines to be a general aV'Pl'ag<; of 
Ga,.L th~ee "od one.half cent.-. 

The conditions in the c"se of the Snake Ri~er placers are some· 
what diifel'ent. There are, as 11 rule, no larg~ oowlc1el'i<, "cement," 
"lava," ., pipe clay," or hard gravel to C[ltlSe ~xp"nse, bnt in tbeir 
stead is the extl'a, cost entailer! by tIle elevating machine. Neither is 
thel'e, in this case, the immense cost or the long tunnels and p,wed 
flumes of the California mines. The" cleaning 11p" ill either ca~e will 
he about the same, I think there is little doubt ,but that the expenseH 
in ,\11 the 1111'6'" mines ill Californin, with the dro.wbacks mentioned, 
al'e gl'eatel' per cubic yard than they will be here, even when using the 
hydraulic elemtcr i bnt to be within .afe limit, I have estimateu. the 
cost at fOUl' cents pel' yard, 01' nenl'ly twenty.fi ve pel" cent. greater tit.~u 
tllat or the C"Jifornit\ col11panieB. 

1 
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WORK DO}fE, 

FUI"L, careiul and repeated sUlTeys have been made, the line of 
ca.nal defillitely established, nnr! right of way seemed; the result of 
thie careful work heing tbat while the line fits the gronnd ~o as to 
make no undue exce;;s of e;;:cnvation or fill, at the same time the cur· 
vatu!'es are very gel1tle--a matter of great importance in a can"l carry· 
ing snch R large volume of water. 

The maps, plans, CYOSS sections, profiles, and detailed estimates, 
based on this thorough and long continued field ,,"ork, al'e in the }few' 
York office the Company. 

Careiul examination has been made of the country higher up the 
river, for the purpose of ascertaining the amount and quality of availa· 
ble timber, and for the location of suita.ble reservoir site!>, 

The palicy has been to provide for all contingencies, and by this 
thorough preliminary work to unearth every difficulty which may pos­
sibly Mise during the p"ogress of the undertaking. 

The gold placers bave been extensively prospected, and 20,000 
acresloMted for the Company. 

Roads have been built for the more convenient transport of sup­
plies, and construction work has been and is being continuously prose.. 
cuted on the canal, near the head·works. 

Close study dming constant resideuce on the tract confirms fully 
the opinion first held as to the great fertility and value of the land 
\vhen irrigated. and the thol'Ough prospecting of the plnc~rs more th"'::l 
confirms my first opinion, both a~ to extent and value. 
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MEI-IORANDlJ}.-j 

TO: SC.aff 

FROM: _A.. Ker:r:e:h 
D:i rector 

DATE" SeptemD(!"r 

RE: 

App15.cati()TIs to api)"r-oprJ,ate Ntlte::- within t'he bcundaTi(':s of i:Tigation 

dist:ticts 8:1C 1VJthin the seTyir.e @.!"Cfi5 of canal r:olnpar:ies cause- scven;:l 

uncertain'ties in acmlnistTation~ 

c' 

Is the watcl" under the control of the district or CE..:lal company 


and not &vailable for ap;:n:"oJ1Iia:ion? 


2 	 Ts retUrli flow avaiL1blf! fOT appropria;.:on if some wnU:!T leave:; 

the SC';1-V ice area? 

A lJI"o!?er and equ.itablz admini5tTatio;:. of wa:er demaIhJ.s C}21t VI8 a_dapt 

guitleljne5 for the :oppropria::.io,n of water \iithin the service area of canal 

c")mpan:ies and :Trigatlon districts. Th~~ _00; lowing guicieh.-:1cs w:i:l be fOllowed 

il1 all pe-rmit:s issued in the fu"[ure" 

When aT: fldditional use is to he made of 

water- from a manmade canal, ditch or othe:::- constructed_ conveya~c:.:} 

whether fDr consumptJ-ve OT nonc..onsUJllptivE use, the app::-opr_ial.UT 

must obtain the pel111.lssion of the cor.veyanee QwilCr befo:--e -he cal: 

divert any wa:er. TJle source of \'later is the natLraj stream OT 

river from I.;ld c h thl;! conveyance heeds. Therefore, tbe der:;rJ.·tment 

Hill not JssIJe a perm.it "dtho'J.t evic€nce of a right of way to use 

the point of diversi:m and conveya:-rce system Hnd/cT -:.:he \yTit.ten 

L 
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\ , 
peT'oission of the OWnl~r uf the conveyance works. 

2_ 	 Natu=al Lr.3t)n~'::_~':.~1~~~~~,~r:.. _~_~_~~uc~'..ed E::-~in~.. In m;j,ny irrigatioil 

distT.1.cts ana co-val compani~:;:, conStructed crains 2.7"ld nattl':;:,sl ch;mnels 

8.re l~$ed as integral parts of the delivery syste::r., Rlll~C££ and 

se<:;;)(l.ge water c.ollected in t.he drains and channels are u,sed to ::?upp~y 

\l;'3.:'er 10 sharchQlder!~ lo .....er in "[he project. 

a. 	 W1V.Hl;;':1 apPTopriatj.Dn from a natural thaTlneJ> within ,....hi:::'h a 

suhstant ial P1.:oPOT,:',',iq_1!_ <?f the f::'OH is wateY" inj erred iJ:to the 

c:hz,m:el a:1d diverted r-rcnT' the channel ')1 rJH'! iTrigat~,on dist';:ict 

or canal comp.tmy, i $ pro"?osed feT consumptive 0 r n(mconsUJ])p~ i v<.: 

'J.se, th(; potential. exists for inTerferE'TIce with the operation of 

the 11'Tigatic71. dist:;:-ict or canal company. To insuTe t1~;lt th15 

local public int.crest is protected, any such peI1:li: issued will 

be 	cond.itioned as fo) lo).",;;~ 

Water .shall not. be diveTted u::der this permi:: un1.J 1 

a wrl ttcn agreemenf wi th the irrigaticn di strict OT 

canal company seTvi.l.lg the: aTea containing the point 

of ,Uversion is f::i ~ed ,<'ith ,the dc-part.me:-:nt pTDVL.h;:g 

fO!" cDordination 0:: the pe~-mitted use with r.he 

ir-:r:igation distri:T OT (:;::.ns1 company operation, 

b. 	 Usua lly the cantll compa:r.y eitheT O\{TlS the land thr:J'J.g'h ,<hich 3­

ccnstructed drain flo'Ws or has an easement for the drain. Any 

permit issued to appro~:n'ia:e w·ateT from a conslTucted drain 

within a canal company seTvlce area or un iTTig:lt.ion d.:;;.trict 

bOllnd~"rY wiU Cal'l·y the follDwi,)g condi-:1.011:

l. 
1,~<J.c:er sha] 1 nOt be divert.ed nnder thj_5 permit until 

http:divert.ed
http:seTvi.l.lg
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http:se<:;;)(l.ge


an easement 0:1.' ~ight of Har L.;it11 the O\'-'';te~' of 

the drain providing fOT a:.':(.{;5S to "!::he dTain is 

£i 1ed vI} th the department, 

The natura) channel a.nd drain is TIn longer consiDered a patt of Lhe 

conveyance system ':·:;;10,; :.he last puint of diversion f:::orr. \\Ihich the canal 

cur:;oany or irrig(~tion district delivers wa"!.-e-r-. 
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NAMPA a MERIOIAN !RRIB~TION DISTRICT 

and 

BRAD JAN!C!~ 

17 D&OeDbe~ 19SB 
Instrumont #iS103&46 

Sky Pilot Duin 



{/Jt, I:.), iH:CQHOEP 
J. I)A't;:~ :,AV;\F!f{C 
BOiSE ID 

LlCENsmAPREiMEN~ 

Jl :;..ICliNIIl1: AGREEMENT, ltIad" and entered into this 171f;{. day
of 4ti!4.u2tluAd , 1996, by and between NAMPA I< MERIDIAN IRRlGA'l1J:ON 
DIS'l1~J:C'l1, an irriqation district orqanized and existing under and 
by virtue of the laws of the state of Idaho, party of the first 
part, hereinafter referrGld to as the "District", an.:1 

BRAD JANICEK, an. .individual, 

5606 North Ten Hile Read, Meridian, Idaho 83642 


party or parties of the second part. hlltreinafter referred to as the 
"Lic:enlllee", 

WHEIUllAS, the Liaenli\ee is the tanant of the real property
(burdened with the eali_ant of tn. lJistrici: hereinafter mentioned)
particularly described in the ilLegal Description" attaohed hereto 
as EXhibit A and by this ret'ex-ence mads a pa.rt hereof) and, 

WHEREAS, the District is the owner of the irriqation
4itQh :Ia:Iown as the SKY PILOT DD;nr (hereinafter sometimes referred 
to as "ditch or canal") I an int~ral pa.:rt of the irri9'atien W'Qrks 
and systE>lll of the District, tog-ether with an ea.SEl1l1ent therefor 
which includes easements to oonvey ir:l:'iqation water, to operate and 
maintain the ditch or canal, and for inqress and egress tor those 
purposes, and which ditch or canal and .aid aasements there:for 
cress and inte:l:'lIIeot said desoribed real property as shown on 
Exhibit B attaohed llereto and by this reference llU!lde a part hereof: 
and, 

WlU:REAS, the Licensee c:1esires a license to engaqe in 
construction or activity affectin.q said ditch or canal or the 
District's easement in the manner and under the terms and 
conditions hereinafter set forth, and, 

WHElUilAS, it i. necessary that the Distriot proteot
absolutely its right to oontrol any mo«1fioation or alteration of 
its watercourses and its right of way along its wateroo~rsesl 
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:NOW, THl'lRl3FORE, for and in consideration of the prSlllil!les
and of the oovenants, agreements and conditions hereinafter sat 
fo~th, the parties agree as follows: 

1. The l.ioMsee shall have the riqht to perfor1!\ the 
aotivities affeoting the ditch or oanal in the ~anner qMerally
desoril:>ed in the "P'lul)ose of LloMse" attached hereto as EXhibit c 
and by this referMoe ~ade Part hereof, and in aooordanOe with the 
"91(60ial Conditionsl! statlil.d in Exhibit. 0, attaohed hereto and by 
th~s referenoe made part hereof~ 

2. 'I'his a.;reement pertains only to the Lioense!!:'. 
activities affecting the ditch or canal for the purposes and in the 
manner desoribecl. herein. 'l'he Licensee Shall not change the 
looation of the ditch or canal, bury the ditoh or oanal in pipe on 
the Lioanlllee.'s property, or otherwise alter the ditch or oanal 
without first obtaining the written permission of the Distriot. 

3. Each faoility ("faoility" as used in thi~ a9re~nt 
means any o~jeot or thing of any nature installed in or on the 
District'. eas~ent by the Lioensee) sball be construoted,
installed, operated, and maintained at all times ~y·the Licensee 
and at the cost and expense of the Licensee. 

"'. '.Vhe J:.icansee agrees to construot, install, operate,
and maintain each faoility in a safe manner and oondition so that 
it will not con~titute or oause a hazard to any person or property.
The Licensee agrees to ind~ify/ bold ha~less, and defend the 
Distriot from all olaims for damages arising out of any hazard or 
unsafe condition in or arisinq frcm the construction, installation, 
operation, and maintenanoe of such facility. . 

5. The Licensee aqrees to oonstruct, install, operata,
and maintl\in each faoility at aUQh timGl:!l and in I>uoh sealllons ane! in 
a manner that will not int.errupt or interfere with the flow of 
irrigation water in said ditch or canal or the delivery of 
irrigation water by the Distriot. The Lioensee a~ees to 
indemnify, hold harmless, and defend the District from all claims 
for damages arising out of any impai~ent of the flow or delivery 
ot irrigation water in said ditch or oanal Which may be oaused by
the oonstruction, installation, operation, or maintenance, and any 
use or condition of any faoility. 

6. The Licensee agrees to construct, install/ operate, 
and maintain each facilit.y in a manner that will not cause an 
inoreafile in seepage or any other increase in the loss of water frOll1 
the ditCh or canal, the sUbsidenoe of soil within the eas~entf or 
any other damage to the eaSlement and irrigation works. The 
Licensee aqreEls to ind$l1lnify, hold. haole!!", and defend the 
District from all olaims for damages arising out of any increase in 
seepaqe or other water loss trom the ditch or canal, subsidence of 
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soil in the eaSe1Uent, or any oth&X' damaga to the easement and 
irri9ation works which may be caused by the construction, 
installation, operation, and maintenanoe, and any use or oondition 
of any faoility. 

7. MY alteration of the District's ease:ment by the 
Licensee, and any alteration of property adjoining the District's 
easement by the Lioensee, ineludinq, but not limited to, the 
exoavation of soil, shall be performed and maintained in a manner 
that will not oause an increase in seepage or any other increase in 
the loss Of water from the ditch or canal, the subsidence of soil 
within the easement, or any other damage to the easament and 
irriwation works. The Licensee shall provide the oist~1ct 
reasonable prior notice of any such a1teration not identified in 
this aqreement. '!'he Licensee agrees to inde.nmify, hold harmless;, 
and defend the District from all olaims for damages arisinq out of 
any inorease in seepaljje or othe.r water loss from the ditCh or 
canal, subsidance of soil in the easement, or any other QlI.lI)age to 
the easement and irriqation works which MIIY be caused l:Iy the 
performanoe and maintenance, and any use or oOndition, of any
alteration of the easement by the Licensee, and any alteration of 
property adjoining the easement by the Licensee. . 

B. ~he Distriot reserves the right, at the Oistriot's 
option, to remove any facility installed by the Licensee an~ to 
repair any alteration by the Lioensee of said ditch or canal and 
the eas_ent therefor whiCh does not comply with the tl!lrms of this 
agreement, and to ~ove any impediment to the flow of water in 
said ditch or oanal ana any unsafe condition or hazard oaused by
the Licensee, at any time, and the Lioensee agrees to pay to the 
Dillltrict, on demand, the costs which shall be reasona'bly expended. 
by the District 'for such purposes. If the Licensee shall fail in 
any t'E!Spect to properly maintain and repair &uCh fagility, then the 
District, at its option, and without impairing or in anywise
affE>oting its othe.r ri'iJhta and rel!ledies hereunder, sball have the 
right to pex-fol'lll the neOl!l1lillllary lDaintenance and repai:l:'s ;md the 
Licensee acp:ees to pay to the District, on demand., the oollot or 
expense whioh shall be reasonably expended or incurred by the 
Dill/triot for such purposes. The Diatrict shall give reasonable 
notioe to the Lioensee prior to the District's perfol'llling lauch 
maintananoe, repair or other work except. that in cases of eJI\lll.rqenoy 
the District shall attempt to qiva such notioe as reasonable un~er 
the oircUlIlstances. Nothing in this paragraph shall create or 
lIl1.1.ppar:t any olaiDl of any kind by Lioensee or any third party
against the Distriot for failure to exeroise the options stated in 
this paragraph, an~ Licensee shall indemnify, hold harmless and 
defend the Dist:l;'iot f:rClll any olaims made against the District 
arising out of or relatinq to the terms of this paragraph exoept
for olaims arisinq SOlely out of the negligence or fault of the 
Distriot. 



9. The Licensee agrees that the work perfo~ed and the 
material. used in installation of such facilities shall at all 
times be sl1llject to inspection by the Distriot and by the engineers
for the District, and that final acoeptanoe of the construction 
work shall not be :made until all such Work and materials shall have 
been expressly approved by the District. Suoh approval by the 
District shall not be unreasonably withheld. 

10. The Lioensee agrees that the Distriot shall not be 
liable for any damages which shall occur to any faoility, 
structure, plant, or any other 'improvem~t of any kind or nature 
whatsoever which the Licensee shall install on the said easement 
area of the Distriot in the reasonable exercise of the rights of 
the District in the oourse of performance of maintenance or repair
of said ditch or canal. '!1he Licensee f14rther agrees to suspend its 
use of the said easement area when the use of the easement area is 
required by the District for maintenance or repair under this or 
any other paragraph of this agreement. 

11. Lioensee shall notify the water superintendent of 
the Distriot prior to and imm&diately after oonllltruotion ae that he 
or the District'lII engineers may inspect and, approve' oonstruotion. 

12 • License'll lilhall place no struc;:tures of any kind above 
ground on the Distriot's easement area except as referred to in 
thi5il aqreemant or exhibits OJ:' plans thereto without the prior
written oonsent of the Distriot. 

13. Should either party inc;:ur costs or attorney fees in 
oonneotion with efforta to ~foroe the provisions of this 
agreement, Whether by institution of auii: or not, the pa:J:ty
rightfully enforoing 02::' rigbtfully resisting enforcemfilnt of the 
provisions of this aqre6l1\~t, or the prevailing party in case suit 
is instituted, shall be entitled to reimbursement for its oosts and 
reasonable attornGY fees £rom the other party. 

14. The parties hereto understand and ag-ree that the 
District has no right in any respect to impair the Uaes and 
pu~oses of the irriqation works and system of the Dilltriot l:!y this 
aqreement, nor to qrant any rights in its 1rriqat10n works and 
system incompatible with the uses to which suoh irrigation works 
and system are devoted and dedloat$d and that this contraot shall 
be at all times oonstrued aoc;:ording to such principles. 

15. Nothing herein contained shall be construed to 
impair the easement and right of way of the Di.trict in the said 
ditch or oanal and all uses of said ditch or canal by the Licensee 
and the license herein provided therefor shall remain inferior and 
sUbservient to the rights of the Distriot to the use of sld,(\ ditoh 
or canal for the transmission and 4elivery of irrigation water. 



16. In the event of the failure, refusal or neqlaot of 
the Licensee to Clomply with all of thEl tElrms and conditions of this 
aqreement, the license of the Licensee under the terms hereof may
be terminated by the Distriot, and any facility, struoture, plant, 
or any other improvement in or over said ditch or canal, and the 
right ot way therefor, which maY' ilnpede or rel3trict the maintenano& 
and ope.ration of ElUch ditch or oanal '0'1 the Distriot with its 
equipment for the maintenance of its sa1d ditch or canal maY' be 
removed by the District. 

. 17. The Licensee aqrees to pay attorney fees or 
enqineerinq fees cbarqed by the attorney for the District or ):;y tha 
enqineers for the District in connection with the preparation of 
this License Agreement or in connection with neqotiations covering
the terms ane:!. conditions of this ~ic.ns. Aqr~nt. 

18. Nothing in this aqrl!lablant. shall oreate or support a 
claim of estoppel, waiver, prescription or adverse possession by
the Licensee or any third party against District. 

19. '!'he word I'!ticensee", if used in thEl neuter in this 
agre®ll$nt, :l.ncluc:ie.s the masclllilne and feminine genders,. the 
sinqular nu:ml:ler inclu<!e$ the plural, and tile pl\U'al nl.ll1ItU!Ir includes 
the sinqular. 

'I'he oovenants, conditions and agreements herein contained 
sllall constitute covenants to run with, and running with, all of 
the lands of the ~icensee descri~ed in said ~Xhibit A, and shall ~e 
bindinq on eaoh of the parties bereto and on all parties and all 
persons claiming under them or either of them, and the advantages
hereof sball inure to the. benefit of each of the parties hereto and 
tbeir respective SUccessors and assigns. 

NAMPA & MERIDIAN IRlUGATION DrsnucT 

~ 4W~,/ ~ 
B"J ~ Vice-President 

LICENSEE 

:fi;d:JL,~J
BRAD J 
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STATE OF IDAHO 

County of canyon 

) 
» 
) 

ss: 

01'1 thb I'll:!.. d.ay of iJ'h(}lhtA./, 1996, before me, the 
undersigned!"~a?'1 Public 'Yn and for/) said st~personall.y
appeared !t'~ /1. 1!)P<t.t-l- and !JLU,a JZ. ~ ,
known to me to be ~~sid.ant and Seoretary, respeotively,of 
NAMPA & lmRIDIAN Irou:dAlfioN DISTRICT, the irrigation distriot that 
executed the foregoinq instrument and acknowledqad to me that suoh 
irri~ation distriot exeouted the same. 

IN WITNilSS WHElU!:OF, I have hereunto set my hand and affixed my
offioial seal, the day and year in this certifioate first above 
written. ~.\.~liN'"'I••••~ 11 ('" (J'!/l 

I' ~io••••~~()" IJJ/.~ 7(. 7!1~. ! ~40T ...~J:.\~\ Nofary Public for Idaho
i *( . i' Residing at Nampa, Idaho, I ,! I 
~ ~ -.- t '*I My C:ollllllission Expirelu 1!j!J¥;L'Z/JOO 
\<I\\.,.bO:aL~CI !t
,.;..... ~AC, 

STATE: OF ID~'i'.;.~·"·"":"""",l
'ft ... OFf~,... .,,->{IiI"""n t ,,,\'as:

county of Ada 

on this /t,-lI.. day of iJ;MlJJiutt./, 1996, l:lefQra. IllS,· the 
undlU'e:igned, a Notary Public' in and for said state I personally 
appeared BRAD JANICE1\: lalown to me to be the individual that 
exeouted the foreqoinq instrument and acknowledqed to me that he 
executed the same. 

IN WITNlllSS WBEMOF, I have bara.unto set my hand and affixed my 
Official seal, the day and year in this certificate first above 
written. IJ 

.'l,".U.hf~ . LA ~ 
~'~~'" N, At 't,,~. d-Ir...tt.4.. If. ~ 

.I.q>~ ••••..•• •• "0 ~\. NOQry Public foidat>.of 1+0TAlt;\~ '\ Residing- at. Boille, Idaho e*i -._ i* i My COllllllission lilxpiresl tt"lI2o/U;OI) 
i~}"'tJ'81:"c.A:> !~~,.",.:,,\,><f.f EXlttBIT A

J1 OF \ ¥ ••••• ..._"'_......""­

~"""UUU"" Legal pasoription 

The NW\ of the NW~, section 4, Township :3 North, Rang" 1 West, 
B.M., Meridian, Ada County, :Idaho. 
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IDaiIBIT C 

~gse of Lioense 

The purpose of this tJ.oensl? Agreement is to parmit Licensee to 
pump not more than 50 ainers inches Of irrigation water from Sky 
Pilot Drain for the 1997, 1998, 1999, and 2000 irriqation seasons 
for irriqation only at the location desiqnated in Exhibit B 
attached herato. 

EXHIBIT P 

Special Cpnditipns 

a. This aqree!lll!nt shall terminate without notice on Ootober 
1S, 2000 and the pump installed shall be removed no later than said 
date. No pumping- froa the Sky Pilot Drain shall l:le permitted after 
irrigation water is shut off in 2000. 

b. ~oensQe as tenant rents the sUbject property from the 
owner, Jack C. Anderson, 5325 West ustick Road, Meridian, Idaho 
83"642. Lioensee representll to the Distriot, that said owner 
consents to the activiti•• of Licensae pe=itted under the terms of 
this aqreement and authorizes Licensee'~ execution. of this 
agrseaent. Lioensee agrees to indemnify, hold harmless and defend 
the District fJ:'Oll any and a.ll claims of liIaid owners arililing
directly or indi:l:-ectly frOll the sUbjeot of this agreement. 

o. Heither Licen.aa nor the own6J:'S of the pJ:'opGrty referred 
to above nQr any aUcceedinq owners of the property described in 
Exhibit A sha.ll aoquire any riqhtl5 against the Distriot or any 
Qthsr party as the :resUlt of this aqreenumt whether with respec.t to 
a right to divert or remove water frQm Sky Pilot Drain or 
otherwise. ~e only right granted by the Distriot rega;r4ing water 
use under the tl!l:t:lllS of this agreement :\.8 the temporary use lly
Licensee tQ supplement their irriqation water supply during the 
1997, 1998, 1999, and 2000 irriqation seasons. 

d. Lioensras shall place no structures ot any kind abcve 
ground on the District's easeaent area except as referred to in 
this aqreem.nt or exhil:lits thereto without the prior written 
oonsent of the Distriot. The District's easement along- this 
section of Sky Pilot Drain ,is 100 feet, 50 f~et to tha left locking
dOWnstream, 50 feet to the right. 

LICENSE AGREEHBN'I' - Page 7 

http:aqreem.nt
http:Licen.aa


r~,~~~~t------,-..~_~. 
t "~:~ ,;,-' ..... l.Jvh l. - :;;F·1ZJA
I ~ ii i'h Judicial Dlstrl(j:'I 

f vounty of Twin Fairs - State of !d3ho 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIST~ICT IMAR - 3 200B 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWr~';j,AJ:J:;S"~---------:::;:::-le-" 

In Ro SRBA 

ellS. No. 39576 

~================Jc~sP~ 
Suboase No. 63.27415 

ORDER APPROVING 
STIPULATION TO VACATE AND. 
RESET TRIAL DATE AND 
S1:GGESTED BRIEFING 
SCHEDULE 

Having reviewed the Stipulation to Vacate and Reset Trial Date and Suggested Briefing 

Schedule submitted by the parties to the above-ceptioned subcase, IT IS HEREBY ORDERED 

THAT: 

A hearing on the Motion for Sununary Judgment filed by Janioek Properties, LLC, shall 

be heard on April 16, 2008 at..9. Do C\.m, at the Idaho Supreme Court B~ilding, 451 West 

State Street, Boise. Idaho, in the lower [eH! confenn;:e room. The Sll.'1UJl1\I'y judgnNnt briefmg 

schedule $01 forth in the Motion i. hereby adopted. 

The deadline for corepletion of.lI discovery, rnearcing thll! all discovery is served and 

response is oomplete, inoludb.g the taking of depositions of lay and expert witnesses, all 

interrogatories, requests for production / inspections and admiss;ons, is set for April 21, 2008, 

Motions to compel should be fLled accordingly so as to accommodate this deadline. 

The pre-trial conference will be scheduled for!}!," if l , 2008 at /(;' . .(lg!!l.
I 

at the Snake River Basin Adjudication Courthouse, 253 3rd Avenue North. Twin Falls. Idaho, 

Parties may participate by telephone by diaJingthe number 1-225-383-1099 and when prompted 

entering the code 675342. Ifyou have any difficulty connecting to this call, call the SRBA Court 

ORDER APPROVING STIPllLATION TO VACATE AND RESET 
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immediately a1208·736·3011. Counsel will exchange trial witness lists, trial oxhlbit lists and 

trial e".hibits on or before this date. 

The Irial in ."boase number 63·27475 will be held on May 21,2008, heginning.t 9:00 

a.m, at the Idaho Supreme Court Buildi.'lg, 451 West State Street, Boise. Idaho, in the lower level 

conference room, 

DATED this ~~J__ day of /Z /((/41... 200&, 

_____---:7 . IX::< /
.~~./ r--'~~ 
Theodore R. Booth 
Special M""ter 
Snake River Basin Adjudication 
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TRIALDATEANDSUGGESTEDBRIFINGSCHEDULE Page 2 of3 
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CERTIFICATE OF MAILING 

I certifythatatrue and correct copy of the ORDER APPROVING STIPULATION TO 
VACATE Al\l) ~SET TRIAL DATE A:'ID SUGGESTED BRIFING SCHEDt:LE was 
mailed on/tiab 3~.-, ZOOS, with sufficient fll'St-cias, po,tage to the following: 

Janicek Properties, LLC 

clo Michael P. Lawrence 

Givens Pursley 

601 W. Bannock St. 

Boise, lD 83702 


USD! Bureau of Reclamation 

clo David W. Oehlert 

US Department ofJustice, Natural Resouroes 

Environment & Natural Resource, 

1961 Stout Street _ gili Floor 

Denver, CO S0294 


Namp. & Meridian Irr!gBtion District 

cia S. Bryce Farri. 

Ringen Clark 

P.O. Box 2773 

Boise, ID 83701-2773 


Chi.f ofNatural Resource Division 

Office oftne Attorney General 

P.O. Box 44449 

Boise. lD 83711·4449 


Director of lDWR 
P.O. Box &3720 

Boise, ID 83720-009B 


USDI Bureau of Reolamation 

c/o US Department of Justice 

Environmelll & Natural Resources 

550 West Fort Street, MSC 033 i 

Boise, ID 837:H I
( 

I • 
\~ 
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Michael C. Creamer [ISE >lo. 40301 
Michael P. Lawrence [ISa No. 7288] 
GiVENS PURSLEY LLr 
60( \\Jest Baonock Street 
P.O. Box 2720 
Boise, Idaho &3101·2720 
Office: (208) 388·12DO 
Fax: (208) 388·1300 
wWVJ.givens.pursfey.com 

Attorneys/vr Janicek PJ'opeflies LLC 

IN THE D1STRlCT COlJltT OFTHE JlIFTH JUDICIAL DISTRICr 

OF THE STATE OF IDAHO,IN AND FOlt THE COUNTY OF TWIN FALLS 

In ReSRBA Subc." No. 63-27475 

Case No. 39516 STrPULATION TO VACATE AND 
RESET TRIAL DATE AND 
SUGGESTEJ) BRIEFING 
SCHEDULE 

The parties to the a!:x.wc-\;aptlor.ed subcas~ Janicek Properties, LLC, by and. through :ts 

counsel Givens Pursley LLP, Nampa & Meridian Irrigation Disttict rh10ugh its counsel Ringen 

Clark Chartered, and tho United States of America. through its counsel Il,e !Jolted States 

Department ofJustice, hereby stipulate to vac':. the trial currently set for April 21 ·22, 2008, and 

to resel the trial 10 May 21, 200S. 

In addition, the parties stipulate to vacate the hearing 011 the motion for summary 

judgment flied by Janicek Properties, LLC, currently set for March 18,2008, and to 'eset the 

hearing to Apr:! 16, 20D8. Furthermore, the parties agree to the following dates fu, the 

remainder of the st.:.mmary judgment briefing schedule if It meets with the Courtls satisfaction: 
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Response Briefs filed and served by Mar;:·:; 1.1, 20D8; Reply Briet:I) fHed and served by March 2S~ 

2008. 

A p(t)jXlse...'1 order approving l!lis Sti:nllZltion is- incbdcd with [hIS Stipulation for the 

COllrt's consideration. 

,7 a f14 

DATED this ~... day of Febn;ary, 2008. 


~~~?--.---'-'--' 
, Bryce FalTis 

A!t0fney for Nampa & MeridIan irrigation 
District 

UNlTED-+-~~~~;;TMENT OF JUSTICE 

By 	 __~~___ 
David W. Gehlert 
:\tlorney fe.r Ur.i~d S!;'lles ofAmer;:,:r. 
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CERT1FICATIl. OF SERVICE 

I HEREBY CERTIFY thaI on this :J~___"of FebnUlry, 2008, the forego:ng WII$ ;iied. 
served. or copied as follows: 

ORIGINAL FILED 
Fifth Judl<;iaJ District Court 
Snake RiYer Basin Adjudication 
253 Third Avenue North 
P.O. Box 2707 
Twin Falls, In 83303-'2707 

Director of lDWR 
P.O. Box 83721! 

Boise, III 83720-0D98 


Chief of Nahi.ru) Resource Diyf:.ioa 
Office of the Attorney General 
P.O. llox 44449 
Boise, ID 837 I 1-4149 

lISDl Bureau of Reclamation 
clo US Dep..tment of Justice 
Environment &. t"atural Resources 
550 West ForI Street, MSC 033 
Boise, ID &3724 

U.S.Mail 
Hand Delivered 

.__ Ovemight Mail 
__L PaesimHe 

E~rn2.il 

SERVlCE 
__~	U. S. M.iI 

l·rar,d Dt:.J:V€fed 
Overnlgh[ Mail 
Facsimile 
B-mail 

~U.S,Maii 
___,Hartel Dcliverec 

~.~Overfiigln :vi".;) 
Facsimile 

___ e...mail 

~U.S.M.il 
Hand Delivered 

__ Overnight Mail 
FacsjmlI~ 
E~majl 
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IN THE mSTRICT COURT OF THE FIFTH ,ILDlCJAL DISTRICT 


OFTHE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 


In ReSRBA Subcase ~o. 63-27475 

Case No. 39576 ORDER APPROVING 
STIPULATION TO VACATE AND 
RESET TRIAL DATE AND 
SUGGESTED BRIEFING 
SCHEDULE 

Having reviewed the Stipulation to Vacate and Reset Tria! Dale and Suggested Bri<:;/IJ1g 

Schedule submitted by the pmties Lo the above-captioned subcase, IT IS HEREBY ORDERED 

THAT: 

A hearing on the Motion for Summary Jud,,'1llenl filed by Janicek Properties, LLC, shall 

be hean! on April 16, 2008 at _~_~__ .m, at the Idaho Supreme Court Building, 451 West 

State Street, Boise, Idaho, in the lower level conference room, The summary judgment briefing 

schedule set forth in the Malion is hereby adopted, 

The deadline for completion of all discovery, meaning that ali discovery is served and 

response is complete, including the taking of depositions of lay and experl witnesses, all 

intelTogatories, requests for production / inspections lind admissions, is sel for April 21, 2008, 

Motions to compel should be filed accordingly so as to accommodate this deadii;]c, 

The pre-tria I conference will he scheduled for _~......_ ....__~, 2008 at ..___~ ~.m, 

at the Snake River Bas'n Adjudication Courthollse, 253 - 3rd Avenne North, Twin Falls, Idaho, 

Parties may participate by telephone by dialing the number 1,225-383-1099 and when prompted 

entering tile code 675342. lfyou have allY difficulty connecting to this call, caU the SRBA Com1 

ORDER APPROVING STIPULATION TO VACATE AND RESET 
TRIAL DATE AND SUGGESTED BRIFING SCHEDULE Page 1 of3 
s:\(:u ENT.~\954 I\FQ,d"" A!l;t"lW $t'r M.d II, ;etSccd.DO( 



immediately at 208·736·301 L Counsel will exchange lrial witness Jists, :rial exbibilJisls and 

trial exhibits on or before this date, 

The trial in sllbce.se number 63·27475 will be held on May 21,2008, beginning at 9:0() 

a,m, at the Idaho Supreme Court Building, 451 West State Street, 30ise, Idaho, in 11:e ;ower level 

conference room. 

DATED this ., .. "...~~ day of" __~,2008, 

Theodore R. Booth 
Special MaSler 
Snake River Basin AdjudicaLon 
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CERTIFICATE OF MAILING 

I certify that a true and correct copy of the ORDER APPROVING STIPULATION TO 
VACATE AND RESET TRIAL DATE AND SUGGESTED BRIFING SCHEDULE was 
mailed on _______, 2008, with sufficient first-class postage to the j(,llowing: 

Janicek Properties, LLC 

c/o Michael P. Lawrence 

Givens PUTsley 

501 W. Bannock SL 

Boise, lD 83702 


USDJ BureHlI ofReciamation 
c/o David W. Gehlert 
US Department ofJus!ice, Nahlra] Resotlrces 

Environment & N atmal Resources 

1961 StOll! Slreel- 8th Floor 

Denver, CO 80294 


Nampa & Mer,dian Irrigation Dislr;cl 

clo S. Bryce Fan'is 

Ringer! Clark 

P.O. Box 2773 

Boise, OJ 83701-2773 


Chief of Natural Resource Division 

Office of lhe Attorney General 

P.o. Box 44449 

Boise, lD 83711-4449 


Director of lDWR 
P.O. Box 83720 

Boise, ID 83720-0098 


USDI Bureau of Redam at ion 

clo US Department of Justice 

Environment & Natural Resources 

550 West FOrl Sl,ee" MSC 033 

Boise, lD 83724 


Clerk of the SRBA Court 
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February 20, 2008 

fifth Judicial District Court Director of IDWR 
Twin Falls County Courthouse P.O, Box 83720 
P,O, Box 126 Boise, ID 83no·()On 
Twin Falls, lD 83303·0126 

Nampa and Meridian David W. Gehlert 
Ringert Clark US Department of Justice, Natural Resources 
c/o Daniel V. Steenson & S. Bryce Farris Environment & Natural Resources 
P.O. Box 2773 1961 Stout Street - 8" Floor 
Boise, ID 83701·2773 Denver, CO 80294 

Chiefof Natural Resource Division USDI Bureau ofReclamation 
Office of the Attorney General c/o US Department of Justice 
P.O. Box 44449 	 Environment & Natural Resources 
Boise, lD 	83711·4449 550 West Fort Street, MSC 033 

Boise, lD 83724 

Re: 	 SRBA Subcase 63·27475 
Our Client: Janicek Properties LLC 

On behalf ofMichael Lawrence, I am enclosing Amended Certificates for the following 
docwnents: Motion for Summary Judgoent, Notice ofHearing, Memorandum in Support of 
Motion for Summary Judgment and Response to ~"MlD's First Set of Discovery Requests to 
Claimant 

Would you kindly replace or attach the Amended Certificate of Services to the 
appropriate docUlllents sent to you yesterday, February 19,2008. Should you have any concerns, 
please feel free to contact us. 

Si cerely, 

g.f)Jv; 
on Anderson 

Assistant to Michael P. Lawerence 
Enclosures 
LA 	 S;\CLlENTS\9S41\1\LA (0 S''-S List End Amended CGOJ.DOC 



Michael C. Creamer [lSB No. 4030] 
Michael P. Lav,'Tence [ISB No. 7288J 
GIVENS PURSLEY LLP 

601 West Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701-2720 
Office: (208) 388-1200 
Fax: (208) 388-1300 
www.givenspursley.com 

Attorneys/or Janicek Properties, LLC 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA 

Case No. 39576 

Subcase: 63-27475 

NOTICE OF SERVICE OF RFSPONSE TO 

i'iAMI'A & MERJDlAN IRRIGATION 
DISTRICT'S FIRST SET OF DISCOVERY 
RFQUESTS TO CLAIMANT 

Janicek Properties, LLC ("Claimant"), through its counsel Givens Pursley LLP, herehy 

gives notice to all parties and counsel of record that on February 19,2008, Claimant served upon 

Nampa & Meridian Irrigation District its Response to Nampa Meridian Irrigation District's First 

Set of Discovery Requests. 

Dated this 20th day ofFebruary, 2008. 

GIVENS PURSLEY LLP 

NOTICE OF SERVICE OF REsPONSE TO NAMPA & MERIDIAN IRRIGATION DISTRICT'S 

FIRST SET OF DISCOVERY REQt:ESTS TO CLAIMANT- I 
S:\CLJENTS\9S47\l\NOS f-I'"MJD First Disc RequestDOC 
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CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this 20th day of February 2008, the foregoing was filed, 

served, or copied as follows: 

Clerk of District Court 

Snake River Basin Adjudication 

253 3rd Ave. N. 

P.O. Box 2707 

Twin Falls, ID 83303-2707 


Nampa and Meridian 

Represented by: 


S. Bryce Farris & Daniel V. Steenson 

455 S. Third Street 

P.O. Box 2773 

Boise, ill 83701·2773 

Fax: 208-342-4657 


ChiefofNatnral Resource Division 

Office of the Attorney General 

P.O. Box 44449 

Boise, lD 83711-4449 


USDI Bureau ofReclamation 

c/o US Department of Justice 

Environment & Natnml Resources 

550 West Fort Street, MSC 033 

Boise, ill 83724 


Director oflDWR 
P.O. Box 83720 

Boise, ID 83720-0098 

Fax: 208-287-6700 


David W. Gehlert 
U.S. Department of Justice, Natural Resources Section 
Environment & Natural Resource Division 
1961 Stout Street - 8th Floor 
Denver, CO 80294 

~",-_U. S. Mail 
._ ... _~Hand Delivered 
___Overnight Mail 
_..__ Facsimile 
~~_E-mail 

~",-_U. S. Mail 
___Hand Delivered 
___Overnight Mail 
~~_Facsimile 

._~_E·mail 

_...~"'--_ U. S. Mail 
___Hand Delivered 
_~~Overnight Mail 
~~_ Facsimile 
~~_E·mail 

~",-_U. S. Mail 
......_Hand De livered 

___Overnight Mail 
___ Facsimile 
~~_E,mail 

~" ..___ lJ. S. Mail 
Delivered 

__..~Ovemight Mail 
~__ Facsimile 
___E-mail 

..~""'--_ U. S. Mail 
___Hand Delivered 
___Overnight Mail 
____ Facsimile 

/ --t=E\~ 

II/ j ,,>- )(

1/ \/t }/V \ 
MichaelP.rawren;;e 

NonCE OF SERVICE OF REsPONSE TO NAMPA & MERIDIAN IRRlGATION DISTRICT'S 
FIRST SET OF DISCOVERY REQUESTS TO CLAIMAJI.'T- 2 
S;\cLIENTS\9541U\NOS NMID First Disc RequeSlOOC 



Michael C, Creamer [ISB No. 4030] 
Michael P. Lawrence [ISB No. 7288J 
GIVENS PURSLEY lep 

60] West Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701-2720 
Office: (208) 388-1200 
Fax: (208) 388-1300 
www.givenspursley.com 

Attorneysfor Janicek Properties, LLC 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In ReSRBA Subcase No, 63-27475 

Case No. 39576 MOTION FOR SUMMARY 
JUDGMENT 

Janicek Properties, LLC, claimant in the above-captioned subcase, pursuant to Idaho Rule 

of Civil Procedure 56, moves for summary judgment dismissing the objection filed by Nampa & 

Meridian Irrigation District to the recommendation for water right number 63-27475. 

This Motion is supported by the contemporaneously filed Memorandum in Support. 

DATED tbis Iqitl day ofFebruary, 2008. 

I \ . 
·V 

Michael C. Creamer 

MOTION FOR SUMMARY JUDGMENT - I 
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CERTIFICATE OF SERVICE 

J HEREBY CERTIFY that on this 1'1 il+ of February, 2008, the foregoing was filed, 

served, Or copied as foIlows: 

ORIGINAL FILED 
Fifth Judicial District Comt U. S. Mail 
Tw!n Falls County CourHlOuse Hand Delivered 
P.O. Box 126 	 = Overnight Mail 
Twin Falls,lD 83303-0126 	 ~x~Facsjmile 

E-mail 

SERVICE 
Director of1OWR U. S. Mail 
P.O. Box 33720 __Hand Delivered 
Boise, 10 83720-0098 __ Overnight Mail 

~x~ Facsimile 
E-mail 

USDI Bureau ofReclamation U. S. Mail 
c/o US Department of Justice Hand Delivered 
Environment & National Resources __ Overnight Mail 
550 West For! Street, MSC 033 _x_Facsimile 
Boise, lD 83724 E-mail 

Nampa and Meridian U. S. Mail 
Ringer! Clark ~Hand Delivered 
cI0 Daniel V. Steenson __ Overnight Mail 
P.O. Box 2773 ~Facsimile 

Boise, lD 83701-2773 E-mail 


/

toILv 

MOT10N )i'OR SUMMARY JUDGMENT - 2 
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AMENDED CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that, unless noted below, on this 19th of February, 2008, the 
foregoing was filed, served, or copied as follows: 

ORlGlNAL FILED 
Fifth Judicial District Court 
Twin Falls County Courthouse 
P.O. Box 126 
Twin Falls, lD 83303-0126 

_
.. 

X_ 
"' _ 

U. S. Mail 
Hand Delivered 
Overnight Mail 
Facsimile 
E-mail 

SERVICE 
Director oflDWR 
P.O, Box 83720 
Boise, lD 83720-0098 

ChiefofNatural Resource Division 
Office ofthe Attorney General 
P,O, Box 44449 
Boise, In 83711-4449 

David W, Gehlert 
US Department ofJustice, Natural Resources 
Environment & Natural Resources 
1961 Stout Street - gib Floor 
Denver, CO 80294 

USDI Bureau ofReclamation 
cia US Department of Justice 
Environment & Natural Resources 
550 West Fort Street, MSC 033 
Boise, lD 83724 

Nampa and Meridian 
Ringert Clark 
c/o Daniel V. Steenson & S. Bryce Farris 
P.O. Box 2773 
Boise, lD 83701-2773 

XU. S. Mail (2/20/08) 
Hand Delivered 
Ovemight Mail 
Facsimile 
E-mail 

U. S. Mail (2120/08) 
Hand Delivered 

__ Overnight Mail 

Facsimile 

E-mail 


__ U.S,Mail 
__ Hand Delivered 
__ Overnight Mail 

Facsimile 

_X__ E-mail 


_'''_ U. S. Mail (2/20/08) 
Hand Delivered 

__ 	Overnight Mail 

Facsimile 

E-mail 


U. S. Mail 
Hand Delivered (2120/08) 

__ Overnight Mail 
Facsimile 

mai1 
- .1-E 

\ \ I U (~\ /0&\..i' 11\ ~M ) J ' II IJI-----
Micliael P. awrence 0'-.-­
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2Michael C. Creamer [ISB No. 4030) 

~fichael P. Lawrence [lSB No. 7288] 

GIVENS PURSLEY LLP 

601 West Bannock Street 
P,O. B(}x 2120 
Boise, Idaho 83701-2720 
Office: (208) 388-1200 
Fax: (208) 388-1300 
www.givenspursley.com 

Atlomeysfor Janicek Properties, LLC 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE Ol" IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA Subcase: 63-27475 

Case No. 39576 AFFIDAVlT OF 
SCOTT N. KING 

STATEOFIDAHO ) 
) 5S. 

County ofAda ) 

I, SCOTT N. KlNG, having been duly sworn, do hereby depose and say as follows; 

J. I am a Senior Project Engineer at SPF Water Engineering LLC. Since 1995, I 

have been licensed ;n Idaho as a Professional Engineer, License No. 7914. I have earned a B.S. 

in General Ef!gineerif!g from Idaho State University and a M.S. in Civil Engineering from 

University of Idaho. I have over 15 years of professional and academic experience in waler 

resources engineering with SPF and with the Idaho Department of Water Resources. I specialize 

in water rights issues, water flow mea5Ufement, pumping sy>lem design, geographic information 

sysIems, and surface waler models. Attached hereto as Exhibit A is a copy of my curriculum 

AFFIDAVIT OF SCOTT N. KING -I 
S;\PIIIj~Will. J>,:¢JenV ~~M>W; PtOJloW!W.,6$)J»I" r ....ulln Gil", Cf'l\do:~ri\Amc!"'IIV11fafS Klt.!j' for !.!S1 (~ =./a)J)OO;: 
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vitae. I have personal knowledge of the matters set forth herein and i could testify competently 

as to such matters, 

2, Between November 20, 2007 and February 1 I, 2008, I investigated water flows in 

Purdam Gulch Creek ill and around the point of diversion for water right number 63-27475, 

During this period I visited the point of diversion and the vicinity at least fOUi' times, the first 

time being November 20, 2007 and the last time being FeblUary 1 J, 2008, Steve Bennett, an 

employee of SPF acting lroder my direction, visited and photographed the site on December 18, 

2007, 

3, During each of my visits I witnessed water flowing in Purdam Gulch Creek 

upstream of, downstream of, and at the point of diversion for water right number 63-27475, 

also observed a flume installed in Purdarn Gulch Creek downstream of the point of diversion and 

a weir installed upstream of the point of diversion, 

4. Based on my professional experience and observations of the flume and weir, r 

estimate the flow in Purdam Gulch Creek neal' the poiut of diversion was as high as 2.28 cfs on 

November 20, 2007, and as low as 1.34 cfS on January 29, 2008. These observations were made 

more than one month after the typical end of the Nampa and Meridian Irrigation District delivery 

season. 

5, On February 11,2008, I observed discharge at the flume ofapproximately 2,0 efs, 

This was following a period of snowflllI and subsequent snow melt. Flow in the stream on this 

date did not appear significantly more turbid than previous visits, likely indicatillg that snowmelt 

and surface runoff was not significantly contributing to the flow, 1 looked around to see if I 

could observe any direct lUnoff into the stream, and didn't see much if any near the point of 

diversion for water right 63-27475. Based on my professional experience and observations, I 

AFFIDAVIT OF seOTI N. KING - 2 
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believe the snow mostiy melted into the soil and did not callse signitlcant surface runoff directly 

into PlIrdam Gulch Creek. 

6. Based on my professional experience and observations between November 20, 

2007 and February II, 2008, I believe a vast majority of the water in Purdam Gulch Creek at and 

around the peint of diverSion for water right number 63-27475 was the result of intert:e:ption of 

shallow ground water, and that direct surface runoif or drainage contributed to a lesser degree. 

Direct SUTh'\Cc runoff may contribute varying quantities at other limes of the year or under other 

precipitation conditions, 

7, Based on my professional experience and obsetvations, ! believe that there is 

water flowing ir. Purdam Gulch Creek year-round. 

8. During my investigation. I observed tbat Purdam Gulch Creek has a defInite 

channel, having a bed and sides or banks, and that it contains a stream of flowing water. 

Attached heretc as Exhibit Bare tme and con·ec! copies of photographs of Purdam Gulch Creek 

that I took 011 November 20, 2007 near the point of diversion for water right number 63-27475 

that show the definite channel, the bed and the banks, and the stream of waler !lowing in Purdam 

Gulch Creek. 

9. Based On my experience and observations, 1 know that Purdam Gulch Creek 

now> into Mason Creek, and 'v!ason Creek flows into the Boise River. 

DATED this /'fday ofFebruary, 2008. 

,-__c~ ~J A:f~ ______ 
Scott N. King J' 

.-r.l. 
SUBSCRIBED AND SWORN to before me on this the iLday of Februmy, 2008. 

AFFIDAVIT OF SCOTT N, KING-3 
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NOTARY PUBLIC FORS I'E~_&vlW~.b 
Residing at: gO;::S& __ 
My commission cxpircs:_ ?; li1.7i () 10 
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CURRICULUM VITAE 


SCOTT N. KING 




senior Project Engineer Scott N. I<ing, P .E. 

Education 

M..S., Civil Engineering 
University of Idaho 

B.S., General Engineering 
idahO State Uni'Jersity 

Professional Certification 

Professional Engineer 
Idaho No, 7914, 1995 

Areas of Expertise 

Water rights investigations and• 
analysis 

Water permit al1d transfer• 
appliGations 

Water resource investigations• 
Surface water moo'eHng• 
Fiow measurement• 

• 	 Pumping efficiency evaluations 

Experience Summary 

]'Vlr. King has OVe1' 15 years of professional ,ind i\c;1,clcmic experience in 

w,ucr resources engineering. He IS currently' <l Senior ProjCCT Engineer with 
SPF \'{/ater Engineering, LLC and specializes in \vater rignt issu;::s, \vater 

flow measurement, ]Jumping ~ystem design, geogr.aphic information 
syslt:ms (GIS), ,lnd surface warer models. Prior work includes 14 ye<lrs 
experience in (I bmad variety' of rd~ho Department of \X!,tiel" Resources 

(ID\XIR) programs incIudint~ Wa(et rights adjudication, water riglus 
administratioIl, safety of dams, ~lnd energy efficiency. He l1l$o has recent 
c:xpe1"tc[}cr:: dcvclopic.g surface \V(ltcr modeis and pronding consulting 
el1gineering service!; whac cmployd M DHI, Inc, fO~'fne"rly kr:own as t'i1c 
Danish I fyillaulic lmtihl[c. 

SPF Water Engineering, LLC - 2005 to present 

Mr. King is currently ;l Senior Project Engil1eer with SPF \XJ~ter 

Engineering, 1.1.C. SPF \Vas fCHmded in March 2004 1'0 provide hydrologic 
char:tctcri7.ation, watcr rCSource development, and puhlic water ~yst'tm 

design and regulatory compliance, M1'. I<lng provides consulting services on 
warer right~ issues, surface wflter modc:ling, pump design, irrigation s)'~(em 
evaluation, mrfacc \vatcr hydrolog~', and river hydraulics. His [ccem project 
expcri{~ncc includes the following: 

• 	 \X!a.ter riglH permit and tnlllsfer application" 

• 	 \\!ater right investigation:; 

• 	 \X/atcr right acquisitions and sale~ 

• 	 \,Xlater right beneficial Llse field examlmnion;; 

• 	 SRBA claim prepai';"rion alld support 

• 	 Streatn flow measurement and moniroring 

• 	 \X/ell design including designs to m;miclpal pubJ.ic ch:irlking wilter supply 
standards 

• 	 \'I/cll capacity delenninallDIl 

• 	 Pressurized .irrig<tuon sysrem design 

DHI, INC - 2004 to 2005 

~fr. King worked 1I.S a sen 101' project engineer responsible for devcJopmcm 
of various surface water models. Project ex.perience includes the following: 

Modeling - MIKE 11. Deyeloped hydrodynamic 1-1) MIKE 11 model of 
tbe Little Cbggett Creek storm water drainage system, a part of Marion 
County's East Salem Service Diiit:ricr, Oregon. Produced Hood maps for 
SCS Type li\ design storms and fOJ;" lhe Fcbiuary 1996 flood event This 

Page 1 



Scott N. King, P.E. 

rr:odt:l induces 8,5 km c~ StTC-.1:T: iG ::"V~} br:t!1ches, ave::: 1O() Cl:'OS:H;eCt10t"S 

{;xrr:1cwd from a 2: ft vertical ;t:$v;utlon DEM, ~I.nd 2.1 ct::Vt::;5 \vl!h 

corresponding b.ro:ad-cn~"tcd_ 'Nt:-tr.s representing l'oadway:;; rmcf cnlverl 
Ct0SS1ngs:, Inflow hounda.ry condidoi"$ MC rcpr(~s(>ntcd by 21 OUdHTIc-r.r;; 

cont::~b'..ltillg poinHmurt:c and d!&tri.hutl:d int1ow$ slmuI;)ted in [,,{IKE 11 ~c: 
ramfaJl / runoff module, 

ModeUng - MIKE HASIN, Pmject lertd on i"lIKE B;\SIN ~ud:ac¢' W:31e:1' 

diiiidbutiori model" devdopcd for the ld"ho DepHttneH! o[\\'atcr 
Resources, 'l11cse mode-Is arc used by IDW'R for ~hn:e pr:tnary pUrp:;:>,:,,; 
flow ('n!:iancement tool~ to f.ddtcss flo\.v-limited stream rcaches; QC'ClS!On 

H)::.king tools to J.sst:illTI sdecring eft"ecuve mitigltf!On ,uld n.':'nmnlnr:. 
projecL;:; and cOmm1Jn~Citior;. tools for euuc;;.ting decision mak..::::s and 
stimulatjng d,:s\;uss!O:1 RmOf:.b s-takeholdc::s. Deve!oped sy3e::n:~ rr,dodc 6c 
Pahsime:)'()~ River lind Ea.st Fork S-a~rnnr. River, nnd cxperxr.c<.':> wlt'h ~.t.:mhl 
Riv,-"'1' ".nd Stan:ey DaNn. tr.ode!s. Tbc"c rncde!s 01)Cr;l~e 0": a ~i.£iIy ti:ne step 
~nd ~ep~-e$em l~1C \Vlller distribct:on systcrn '.vnhit'.. th:?' basins including rhe 
srrci'lm networks, p()it~;·s of di":cr£ion~ p!RCf'S of me, ~li:d loc:::loc.s of renan 
~lO\v. Time ~ctics informarion jnc~udes record;:; (}f Strellffi g:tgtr:.€!;, divct"sion 
tnt:2.surcments. precipitation, aad cv-apotr?.n;;pir;H~l)n. ProvIde:! tl:aining t.() 

I1)\'{.'R. ~taff. contractors, :i.nd watcrrn<l:sters on the operation of":\~IICE 
BASIN through a :;cries of hands··on Ses.Sions. Pre.:icmt~d proposals ro lW:::11 
\vaLtruSt:r$ (l.nd srakcholdc[5 for IlL'-V model applic:1cioll::- in Mm.r;nrl. Creek 
and Carmen Creek. 

Modeling - Rainfall I Runoff. Developed l~lmpc(t c.l)lH-";~pLUal 
ra.in/snowI runoff models of the Sumler ;;.ad East Fork Salnv.l11 River 
Baslns for The: Id;)ho Dep:a!:tme!lt of\'(fater Rcs.m::.tce;; u»:ng DEI's lumped 
C0:r1C('ptU~1 ra-tnfa!1/runoff module. Tnt': developed m(}dd~ arc u!\cd tc 
supply triburary inflo'w· bonndary condl[lor)s- to Ihe b'l$t Fod( $n!rnoo River 
and Sranlc)' B"sm MIKE Bl\.SlN models. 

Developed rai:lfaH/ru:lOff models of 21 c:ii:ch:n:.:nrs lil1;"Jplying inl10w 
boundal)' condiLions f:)r the LlLt~c C1tiR!?;cU Creek MIK.E 11 If'.ode! 
ccscribcd above. Rai.nfall/nl.P.off is sunuIared using Dar's URBAN 
mo{lu)l.;). Foul' stcnn events -;en: madded lndudmg the Fcbrmtry 1996 
nbscl't"ea LOVen! i'Hld SCS "1')'pc· ],.\ 2-, 10·> ;md 50-yc>li' de-:,lgl: S10tms. 

Idaho Department of Water Resources - 1990 to 2004 

During 14 yeus: ;!,'lth rhe Idaho Depa;;rment of \,\ialer Rt:sourccs, ML King 
held four different posl:1ons :lnd gained c:x:pcncr:;c:c 1:1 , wide r::mge of 
ID\'(..'R :>ctlviUcl':. These posltlOfl!> t::duded Techmcal Engineer in ,h<:' 
AdjudlCiltlot! Buren.::, lind Staff El"::gioecr p(Hitions .!J: rhe \V;,LCf 
Di$tri:)utlon Section, 10 \~}estc~ Rcgion<s S.,Jety bf DAms ur:.it. and in the 
Er.crgy Dtviston. Rck.vam e.xpcrience loch!<::c.s the :dio'L¥-1r:g: 

l'cogram Management 

M..naged \X/e"Ster!l Region's Safety of D;u-;:$ progr.:m~. InspeCted da::ls and 
lWl:dc. recommendarions fer maintenance <lnd onct;ltlol1 to improve gafctv 
and meet :mut' !'>tRndartis. Issued storage ccrtifi~a.i'eS" and aurhori;.;at1ons t~ 
IiIL 
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Scott N. King, P .E. 

LC2.d tec:tnical cnm:a:tanr ':n sta~C'J;lce 'y... tC-[ reea:,urctner;t p::Dgram" 
Dc:fin::d water mCa&u[cm(;:1i:. .sta:1dards and L-nplemcm<!d a program fot: 
measuring and reportir.g grouna-\vnr.cr \ ....-ithdrawa~s. Coonimat<::a field work 
pe:formed hy dcpar:m(·nt -Sl"".ff and variuus rne1-imriug district.::>, bspet:tt:d 
comt-;,c';:or projects for adcquaq ana comp!i~:lce: with dcpnrr111Cl)t 
stfindards_ Desib'"1lcd lind mAnaged water measurement dittab"sc". 

Water Rights 

Rrvicwcd complex \-vater right chums find prepru:cd \\!":1tCf 

recommendations f01" the Director':; Report tn the Snakt: j~lvcr Basin 
Ad;udic:nion. court. Pro,·ided technical fiunlysis and rccommer,datl0115 for 
nonstandard water right :::~alms, such a;; d:tl:ns for di','r:!:$ton ratc£ ",'c""di:ng 
~hc stand:ud :itllocation, and for dain1';: to the U$..~ of \Vafef o'.ltside Df the 
Sfl1f'.Jaro seil.som of u;';e. 

Proviced traidng and dirccciou to nev,! employe,;;;, water W;ttc: 

~T:.eaSUrc.ment 6istricts., groundw;trer ':.istricr:::. and priv:tlt COl1SUlt?fHS em 
\v"'.rc:r rights, \v1t,cr- mc;{s-urcmcnr progril":ii.S, and adjL!:d!ca~io;:) procedures. 

\"'Vorkcd with water user;> And thcIr leg:'!l r('-prc~cJ1t:alive:) 011 vations water 
right cflfotce;nent iSSll(;S, including excessive and illegal w}ttcr diversions. 

Experienced \virh alj aspects of ID\'\fR regional office operatiom induding 
water rights, rransfcrs, well drilling, adjudiCjltioll, wattr district opc.tl1uon, 
\'io(;ttionM, enforc:emcni', and ctlst()l)ler compht!l'Jrfl. 

Irrigation and Pumping SY5temfl 

Perforine'::! ?"Jf:1pi!1g sys'\crr: {.".'aiuaUont; indudwg dClermill;tUOI1S of 
rcn~:1icip:tl, indus Lia~ and agocuJrutilJ pur;tpir:g phmt efficiencies and 
rC'conHLe:tlded m;:;aS1.l1'CS for improved efficiency find reduced (!p(!L':1ting, 
cOsts. Providec reCOmmL"llcarions <ind designs for convecstot1s !O !o\V­
pres:sutc .irrigat.ior. systems for reduced Optf'iUl'cfi. costs and ~lllprovcd 
jricld{;, 

Technical Expert to Snake River Basin Adjudication (SRBA) Court 

Provided technical engincc:::ing, support to depatt:ncnl Ataff in the ongoIng 
SRBk 

DeS1g:12lCd as d<"Ta.:tmcm eXfX'i:~ to rhe SRBA courr tC!l~l(!lng lfl'lg:aoor; 
requirements, eV<ipotr.anspir:1r!~)n. and crep \\t':l.tCl' rcq\Ltrcmcnts, and IVi\\' 

rhis infoml~lt1or: iii uti~zed for prepa.rieg fcx:o:r:mendado:ls, 

Puhlic Relations 

PrCSC:1bU;O:1S itt pub!.ic ~r~eeting:; :0 c-:::plain hV.:B i1-nd regubt~ons rcl:dng to 

water meaSlln':::!ilC:1f a:1ci watcc -appropriation. 

PW\lide(i cOHilie! resolurion supporr for $everal 'J/,Htr related disputes, 

Trained ID\'x!R. employees, state Wate!:masters and rlydl'ogt'aphcJ:5, 
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cotHr.actors, and consuhams on water measurement st.andards, equipment:, 
praoiccs, and procedures t.hrougb !:eguiat training ses"ions and individuai 
aSSIStance. 

Guest lecturer in 1996 and 1998 for. College of Southern Idaho's \Xlatcr 
McaSllrem{~nt course, and in 11)£)8 for Boi~C" State University's \'i/atc!: 

Measurement bb. 

Prcsel1.fc.d ..1eiu!iOl1 fInd Im/alialioll ~/ P~-)e HOJJI If/aler .i'vlea.ftlremenl Dellia:s' 2.t the 

t 997 Idaho Irrigation E(luipmerH Sho,\' :mc! Exhibil'ion, Shao Inn, Idaho 
FaDs, Jannary 8-9. 

Techilical 

Dcvdoped and pwpos.ed to depanmem administmt.ion [LEd to (he w:ncral 
public technically sound methods of using power recorJs [or es!:i~nation Ol 
pumped warer diversions. 

Determined acceptability and pro'lJided professional opiniom for numeroLls 
non~sGmdard water measurement methods f.nd devices proposed to [l)\X/R 
by engineering cOllsultams and water user~·. 

Deter.mined conveyance capacity of pumps, diversiom, pipelines, open 
channels, turbines, etc. 

t.ed IDWR efforts to utilize global positioning ;;),stcms (C-PS). Developed 
standards fo], usc, trained sraff and consultants, and integrated GPS datn 
collection into GIS work 

Report Development 

i\uthored various reports including annual reports of ground water 
diversions. reports to individual ,-vate.r users, flowlnetc.r accuracy n::pon~, 
and various other repons rdaring to Watcr measurement. 

C()~aurhor of Eadem .fllake Plain /lqlf£rrr ~r-a(er 1\1ctlJlfJ?JtWit Prqgnl!JJ, /I 
SIlIlJt!1a~,Y q/ MelHHrtmenl /1divi!y & l\r!Ju/t.r from Basi" 36 PTf/jed /l1,w, 199.'i­
1996 alld (} Rwicll1 q/ Pro,gram h_'1JtlIlJiol1 iii 1997, TDWR, May 1998. 

University of Idaho - 1999 to 2002 

Masrers of SClcnce in Civii li.ngineering Them: The Effective Discharge 
Concept in Gravel Bed Srream Restoration; The Twelve Mile Reach of 1he 
Salmon River aL Challis, Idaho. 

Dc·rcrmincd channd dfective discharge hased on sediment transport 
mcasuremc.>nrs and flow records. Compared effect.ive discharge to bankfull 
disch:u:g(~ and sLa.ted implications of findings in regards t.o channel 
restoration. Completed hydrauhc, bydrologic, and geomorphologic 
characteristic;;: of the study reach. Presented findings and l'ccommendations 
to technical groups and local properry owners. 

Developed hydrodynamic pseudo 2~D MIKE 11 model of the Twelve Mile 
Reach, Salmon River, near Challis, ID. Produced animated flood maps of 
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prit:1ary flooding t."Vcnr", from 1974 (100wp:)~ 1996, and 1997. Tm modd 
:ndw.h·,i; 27hl{m of rnilinsrem river :nduding braided sections and i>plft 
flows. Over-bank discharge imo Eannah Slough and ",cross One-Mile 
Is[a::'lid is ,represcnced by link-channels. 'n1C model includes 68 surveyed 
cro:<;'H.;<~cti()ns and \;tii!zes a 2-ft intent,\i contour mi\p EM 8::)00 mapping. 
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EXHIBIT B 

PHOTOGRAPHS OF PURDAM GULCH CREEK 


NEAR THE POINT OF DIVERSION FOR 

WATER RIGHT NUMBER 63-27475 




,­

0.101 x Gage Reading. Average g3!1€! MadJinlj W"S approximmlely 
Flume tables indicate 2.3 cIs at this stage. 

Photograph 4: 6-inch deep V-notch weir cut into a 7-ft Cil><»lItti 
Based on "sticking the weir" with a steel carpenter'5 ta~ to m;?asure w~[~r 
surface elevation, the right corner of the crest is approximately '/:"-inch 
lower than the left eorner. Recommend decre.sing stiff gage reading by 
0.01 ft. 



Photographs obtair,ed Ncvem,jer 





Michael C. Creamer [ISB No. 4030J 

Michael P. Lawrence [ISB No. 7288] 

GIVENS PURSLEY LLP 

601 West Bannock Stl-eet 
P.O. Box 2720 
Boise, Idaho 83701-2720 
Office: (208) 388-1200 
Fax: (208) 388-1300 
www.givenspursley.com 

Attorneysfor Janicek Properties, LLC 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA Subcase: 63-27475 

Case No. 39576 AFFIDAVIT OF 
BRADLEY J. JANICEK 

STATE OF IDAHO ) 
) ss. 

County of Ada } 

I, BRADLEY J. JANICEK, having been duly sworn, do hereby depose and say as 

follows: 

1. I am an owner and a member of Janicek Properties, LLC, the claimant in the 

above-referenced subcase. I have personal knowledge of the matters sct forth herein and, if 

needed, I could testify competently as to such matters. 

2. Janicek Properties, LLC, owns the parcel of real property consisting of 

approximately 80 acres and pmticularly described as S lI2 of the NE!i4 of Section 15, T3N, 

RIW, B.M., Ada County, Idaho (the "Property"). On July 3, 1996, I purchased the Property 

(with LouAnn Janicek); a true and correct copy of that deed is attached hereto is as Exhibit A. 

AFFIDAVIT OF BRADLEY J. JANICEK -1 
S:\CUENTS\ll~47\IWTarD Jlllliuk rOl MSJ.t;lOC 
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Thereafter, on September 28, 2001, we tl'ansferred the Property to Janicek Properties, LLC, 

Attached hereto as Exhibit B is a true and corred ~opy of the deed vesting fee simple title in the 

Property in Janicek Properties, LLC, 

3, Attached hereto as Exhibit C is a true and correct copy of the title insurance 

policy issued to me and LouAnn Janicek when we acquired the Propc,1y on JUly 3, 1996, Since 

that time, neither Brad and LouAnn Janicek nor Janicek Properties, LLC, has granted or agreed 

to grant to Nampa & Meridil4"'l Irrigation District or the U,S, Bureau of Reciamation, either orally 

or in writing, any rights in this property, including any rights in Purdam Gulch Creek, 

4. Since 1976 and priono my purchase of the Property in 1996, I leased the Propelty 

each year. Since 1976, I have fanned the Property each year, except during 2006 and 2007 when 

I leased the Propelty to another farmer, 

5. Since 1976, J have pumped water ii'om Purdam Gulch Creek and have applied it 

to crops grown on the Property. My use of the water pumped from Purdam Gulch Creek has 

begun as early in the season as March and has continued as late as November. 

6. Until Nampa & Meridian Irrigation District's objection to water right 63-27475 in 

the Snake RiveI' Basin Adjudication, the irrigation district neVer communicated to me that it 

asserted any interest in the "''aters of Purdam Gulch Creek or had any objection to my diversion 

and use of waler from Purdam Gulch Creek, and I am not aware of any such communications to 

my predecessors. In addition, at no time has the irrigation district complained that my diversions 

or diversion works in Purdam Gulch Creek interfered with their operations or their use of the 

Creek. 

7. Since 1976, I have observed Purdam Gulch Creek at many different times of the 

year, including during the non-irrigation season, and I have never seen it run dry, 

AFFIDAVIT OF BRADLEY J. JANICEK - 2 
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8. When r purchased the Property in 1996, I understood that !he Property had been 

irrigated with water pumped from Purdam Gulch Creek since 1943. 

DATED this /q1JJctay of February. 2008. 

SUBSCRIBED AND SWO~'l to before me on this the /;1!z day ofFebruary, 2008. 

AFFIDAVIT OF BRADLEY J. JANICEK· 3 
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96U55892 

ADA CC. R£CDHOEii 

IP-li..jQCl"'iO r-c.l.Te ...------~--·-·- .. -·--·_1 

WARRANTY DEED 2(l.,~!l00840 

f.he Granlee & • whose.cuJ1d1Laddres'S is; 5606 SORT!! TE.N fULl: ROAD, JiER.IDlhtl. It> 63(./.' 

~hc: following d~ribo:d"", pro~ri)' in ADA C(IlJnty. Staleot ld.lho. morc po.niruJ:uy dQ<.'l Jbcd.il.' 

f{lIlOW$, io-wir: 

'mE SOUTH HALF Or THe: NORnlEMT QOM'r~ Of SECTION 15. TOloi'NSHI1:' '3 NOanl, R/lNCe t 
~EST. ~OlSE MER101AN. AbA CO~. IDAHO 

TO nAVE. AND TO ItOLD the &ailS pre~Wilb tl'.cir OippUnenanw uRlotbe sailJ Ot;\lltee P:and GHtnt«: h~~ 

and:u:siglU:fOI'l'V1:r.AndlhesaidOranlOr.sdo b:rcbyCQ'(C;mlto:mdwIUtth",~idQ~(c¢ s:~rtu:.;Qr;\n'()r $ rtt"e(n,· 

owller s in r~ limpie ofsaid pn:n:h:es: lhot! ~id pn::mi5e$ are (Itt from,ill ~eumbr..oo::!. £XCEPT Ihose 10 whi.ch !lt~ 


, 	 wnll'CJ',wc:t: ,£ txpfCA!Y m:ade SlIbj«t and Ut91C m.:adc, luffe1"(d or dQOC by IDe G-ranlel:: , arxd t.ubjt'C:t to ~atillns. 

r.es:lriciions. decliCilioru. e.uements, rigllis of w::J'1 <I.J'ld agl'tt'lmmls, (if any) of f.cwrd. and 8cm:r:lt ':t't~ lU'Wl asscssmems, 

(illdudel irrigation and uliJilY MteUmenf$, (iran),) funbt:curn:::nlyc:ar. whieh ilrcl1Otytl"d1W :.rrdpay:;abl~.;w.d char umr1itJl" s 

will w;l.rt:lnl ::md defend 'he s;a.me r,om 1I1l1a.wfw ch~ims wh;atsoev(!l. 


EXHIBIT 

A--.:......-- ­

I 
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, .', ~~~ 
ADA COUNTY RECORDER I, lJ\~. .IL1.\ I, ,,/ 

J. gay.J~.~8Xi1MlliT DElD tQ ~OEP\mMll Vl~ 
zonl SP 28 MilO' 55 j 0 I J 00063 

FOR VALUE RECEIVED, BRADLEY 1. JANICEK and LOUANN JANICEK, 
as Grantor, do hereby grant, bargain, sell and convey unto JANICEK PROPERTIES, 
LL.C, an Idaho limited liability company, as Grantee, whose current address 1284 S. 
Gosling Way, Eagle, Idaho, 83616, the following described premises in Ada County, 
Idaho, to-wit: 

SE 1/2 NE 114, Section 15, 3N, IW of the Boise Meridian, 
Ada County, Idaho. 

TO HAVE AND TO HOLD The said premises, with their appurtenances, unto 
the said Grantee, and said Grantee's heirs and assigns, forever. This Grant is subject 
to all encumbrances made or suffered by the Grantor, reservations, restrictions, 
dedications, easements, rights of way and agreements, (if any) of record, and general 
taxes and assessments, (including irrigation and utility assessments, if any) for the 
current year, whlch are not yet due and payable, and that Grantor(s) will warrant and 
defend the same from alllawfuI claims whatsoever. 

DATED nus z£, day of September, 2001. 

STATE OF IDAHO ) 
~ 5S. 

County of Ada ) 

On this u:, day of September, 200[, before me, the undersigned, a Notary 
Public in and for said State, personally appeared Bradley J. Janicek, mown to me to 
be the person whose name is subscribed to the within and foregOing instrument, and 
acknowledged to me that he executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal the day and year first above written . .",''''''.''',. 

........' "{ SUe '#.#~" 

....... ~'\.v.._••• Jt-1.A."'~ 


....:- <0 .... -•• . y ~ 

" \ .i : ~OTA~I:.. ';.. . \"'" r" .. Residing at M1 r i.;LEw> I II?=*: _.- .*:: \ : : ...... c:- My comm. exp.: ..::08:.--.L:/Z6""'-l("'DCO"---___ 
:. • rUB\"\ _ : .,. -. . .. 
~ V',;... • •• 0 ...~ 

....... .-tJ ••••••••• ~ ..... 

GRANT DEED - Page 1 '''''f' 1"E OF \"0 ~~......... 
 EXHIBIT 

Notary Pu lie for [daho 

....I~·... C.....··,...,. 



STATE OF IDAHO ) 
: ss. 

County ofAda } 

On this Z5 day of September, 2001, before me, the undersigned, it NotaIy 
Public in and for said State, personally appeared louAnn Janicek. known to me to be 

. the person vmose name is subscribed to the within and foregOing instrument, and 
acknoWledged to me that she executed the same. 

IN VvITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal the day and yem: first above ","litten. 

~%A~=",--___ 
NotaIy Pu"blic for Idaho 
Residing at MJ~.112 

" 

My comm. exp.: Oft!']...:;; lrx. 
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Owner's Policy 

Po1[C¥N"moerSV 2640392 

SUIJJECl TO THE EXCLUSIONS mOM OO'IEMG[. THe EXCEPTIONS fROM COVERAGE GDNTAINfD IN SCHEDULE 
9 AND 1HECONDIllONS ANO HIPlltATIONS. 
IlUl RIl'UIlUC IlAnONAL ,ITlE iNSiJflIINCE CCMPANY, a M'lilasOl' curl,,,'li,,,,, Ir"." ",lied Ul. C01l1!lil11Y, 

insures, as of Date of Policy Ilhowti in Schedule A, ayainst loss Of damage. oot exceeding the MOUn! Of Insuranco statlld in SchOOulo A" sustained Of mmrod lly IIlL: 
ifisume by reason 0:: 
1, Title to tile estaie or lnter5t ooSCfjbsd in Scll80ula Abeln!J llos!r;j o!hr:r than as staled theroitl; 
2. 	 Anytiafm:t in or lion Of enCUmrnil:J1Ct: 00 tilu tillo: 
3. 	 Urunlll!mll>bilhv alille liII.: 
4. 	 Lac\( of a ri{ill of acr.2S! 10 aJld (rom the land. 

The Cumpany w~1 also ~y 11,t<wrts. attome1S' faesan:l expe;J:ses incurred in dafE<Me of Ins title, at; insorad. butooly to the o-HaOl provided In the Comlilions 
and S1ipcla[ions. 

IN Wl7NESS WI1ER£OF, :110 said Old f{epuWlc Nrlliooal iltie insuriJnce Company I~ caused it.s ulfpomte rlilmS iJild Seal tn lis haraVl)\O nm~d by i:s duly 
anitllJtizw ofHcers as of lOS Lia!{j sOOvll1 in SchetJ>!JI8 A, the pGiicy to bevalid whoo emlllre.rsi{lnoo by an autoo.lzad offics: Of aUar1t of the. Company. 

EXCLUSIONS FROM CiJlltMGE 

Tiro 101 iuwill(l I1>!llAlls are .,pre.sly m:cludnd from 11;0 _'ill/eof lIii, policvlJlll1 til.ComPllny will OO! pay lo:;sor aamags, ""Is, eUoroal'" 100$ or !!XjlII11,e, 
loIA'Iich nnsa by mason of: 
1, fiil 	 My law, ordinance or aovemm9lltai regul!11iontlncllloing, but noll:imltad to. tJuildmg:and zonlnglow.s. orGililmces. or rBljUID1kfflS)Ia.s:tiJCting, regulaiiOQ. 

jlfohibilinu Of mInting [0 ~I UlD IJttupancv, usc, or nnfoyment 01 iflo land: \ii) tho charactor, mmells;(oos 0; locatioo many fm(lrollOl1liJnt riNJ or hareaitnr 
!!TfJded on tna l;;::uJ; lim a sapamtkll1 in OWfIDIsbip or a chaf(}G in tha: timensioM (If area of Ule iaM 01' ooy parcel of Whir)l tb!1lnnd is or wtIS a pari; or 1M 
enwoomentnl p.'OI'ar..tion, Dr tile erf6(ll; of any violati;m (If thBSe laws. ordlrancas or govoffll"flBf'ltnl regulatlona. I:!.XC0pt to Ihe e:<!enllhal a nallce oj the 
anfou:amant thereof Of a natka of f\ def!ilCt. lien or ancumbraru:s '6Sulling fr!lm iI violation or allagsd vlolatlnn affecting tbe taM il<lS bean re.cor:iod in IJiti 
publ~ racords al nate of Policy, 

jill Any g()\Jl)lnmentaJ PilflCli p:lW9r ootexr:klded (}y (aj above, except 11) too extent thot.a ootrce r.f the exercWlli1erooJ Q{ amUce of it datec1.lisn Of 

a",wnbnlrlC' Ifl$ultillg 110m aviolation or aJIeilE'd vlolllliooaffecU"G !h.lond i~, b..n",,0100_ in til, Il'hliclllCOIds at Oat. 01 Mev. 
£. nights of smirlool oomain unless liOtic:a 01 Ulil oXDl'tjso tnoroot has boon f1lOOrdsd in tha public racords lit nets of Poficy, WJt not axeroding frnllllDV8rage an)! 

,";Jog whidl t.o. or:currud prior 10 Ooto or Pnll,ywilich would be blrMlinQ DO 111. ngh.. at. purch"''' fOI 'IiI1•• wilhrlUl '"0,,1009" 
3, uafoets. Neris, GI)cumbrilnteS, adverse I::laim&, or olOOr matte-m: 

(a) croamd,suffered, <lSSlIrnod or awned to by lhe inSlJmd cbilrt;ln1; 

~bi not mown b the Cmnpartjl. net TotGl'dod mIhe public rotords at Date of Poticy. but knov.m to tm inrurod C"ta:l1Ilfl1t ami not disclollOO in writing to ntt! 


Company \lj'lholnsuto:l claim"i pOOr 10 Ule data the Insulad cIlilmant became an 1<11,,"," "ndor S,1s policy; 
{ej msul!'ng in flO loos Of damage to' tho insured daimon!.; 
fdl .nuechillJ ur cratlling subsEquent t:> OilW 01 f1Y1cy; !If 
fal resultinG 101035 rt damago which would lID! hava boon sustaiood Hthe iosuree nlaimant had paid value for !he &Stata nr inle;sS[ instlred by this pulicy, 

4, 	 Any claim. whICh aliso:; oul of the transacl.ioo vusting In 100 insurcQ lhe estate Of interest inswoo OJ' tIlls poliJ;YI by rsaSOfl of U1C aporation o( fOlle(~ 
b!'lnkruprC*j, SimC! tnSfilvnney:. or l'iimi1Br Cfoaitms' flolns laws. thai is ilased on: 
tal the tln'lS.,tim ",eating 111. IlIilt>le.r intere,1 insured by llti, fl!li!r:y being deslOOlJ arroooolani ooflVe\l1lllOO or fra~duimt IroM;", or 
jhi U\O t!8Ilsar:tioJ1 creaung U1B ostata or interest insured by litis: IlOlicy being dcc[Tl(!d uprcromntiallraMfar axcopt whore Uw proforcntlalllansioT rosuJls 

from lil. f'il.rro: 
m to timoly TeWllj dre Insuurooot of uJ.nsier; or 

(iii a/such recrnt1-1tion. to impart notice 10 a purchasai for valuo Of a jlidgrnoo! {J( linn creilit01. 
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CONDI1IQNS ANO STiPliLtTl:Ji.JS 

;, 	 D8finjtjor; at Terms, 
The bllnwil1fi terms when useD in this pelicy mean: 
leI "insured": the insLfeo named in Schedule P., sod, subject to any 

, rights or defenses the Company ",'Gu;d have hed agamst the named iflS0red, 
those who succead to the interest urthe !:amed insured by operation of law oS 

. dist1nguishe:! fmm purchase including. bJt nct limited to, heils, dis!rfta:tees, 
devisees, sUivivors, personal repr6£entaitVeS, nex: of kl'J, or corpcfste or 
fiduciary SUCCessors. 

(bl "insumrl claimant~: an insured ciairning loss or damage, 
tcj l:nowledge~ cr "h:own"; Ect.ial knowledge, not constrt.:::tive 

knowledge or notice which may b& :mputed to an jnsured by reason of the 
pubfic recofl;ls as canned in this poi icy or any o1her records Which impart 
constructive notice of matters affecting the land. 

(dl '"land"' the I@d describEd Cf referred to i.1 Schooui, A, and 
improvements affix8l1 thereto whicil by l.sw constitute real property. T,lB term 
'''landP does not include 2ny property ileyond l~E lines of the are2 described or 
referred to in Schedule A, [)Or any right;tit!e, Inte(est. e"iatG or easement in 
abutting straets, roilds, averhJ3S. alleys, rane~, ways or waterways, but ;;otbing 
herein shaH modify or limit the extent to whiGh a right of access to a-:d TfOm me 
land is incu,ed by Ihis poli~1-

{e} ~rncrtgage~: mm~gab'e, deed:;f trust, trust dead, or Diner 
security instrurne;j~ 

it) ~pUblic records"; records Bsloblished UI;Q&( state statutes at Dafe 0: 

Policy for the purpose of imparti:lg constructive notice o~matters relatIng to rail) 
propartyto ;xrrchas8rs for value and Without kncw/edge. With respect to 
Section 1(aWlv) of the txGlusions trom Coverage, ~public Iecoids" shall also 
include environmental protecllon liens filed in the recor~s of the dar);: Gftha 
United Siates District Court for ills district in which the lend is located. 

(g! "unmarketability of the title": an alleged or apparent matte~ 
!'fffer:t!ng the title to the la,'id, not excluded or excepted from coverage, which 
would eIl1itle a purchaser of tl1s B~iat8 or interest describec ,,) Schedule Ato be 
released from tile obligatio!! to purchaSE byvirtua ot a cont(8ctual conditioJl 
reouiringthe deiivary of marketacie title. 

2. 	 Continuatiot( of Insurance Arter Conveyance af fitie. 
The coverage of this policy shea conrinue in (OTee as of Cats of Policy In 

favor of an insured only SD lorY,) as lhe insiJrsd ra1ains an estate or interest in 
the land. or holds an indebtedness secured by a purchase money murtgage 
given by a purdlaserfrom the iJ)Su;i:~{t 0; only so long as the !Mwed shall have 

.	liability by reason of CO"'Bllants of warranty made by !be inwred in any UanSf€1 . 
or conveyance of the ssmtaor interest. This colicy shall not continue in ioree in 
favor of any purchaser fr~m the jnsJfed ot githe, man estate or interest ill the 
land. Of 1m an indebtedness SBCtlfSG by a purchase money mortga£e given to 
the Insured. 

3. 	 Notice ofClaim to De Given tr/ insured C/aLTlBnl. 
Toe insured shall notify the Company promptly In writing IIJ in case of a~ly 

litigation as set forth In Section 4ra) below. Iii) i,1 case kn'Jwleo'ge shal! cerna to 
a,' insured r.erBundar of 2ny claim oftit!e Of interest which is adve(so to tile 
title to the estate or interest, as insured, efld which mighlcause loss Dr damage 
10rvihich the Company may be liabl' by ~rtue of tilis policy. or iii,) iftWe to loe 
estate or interest. as insured, is rejcrcmd as unmarketable. !f prompt notice shalf 
not be givSll to the ~ompaf1Y, thBll as to the insured ail liability of tne Company 
sr,alf terminate with regard 10 the matter or matters for which prompt not1ce is 
reQ:Jirsd; pmvided, however. that failCln: to notify vie C()m~.a~.y shall in nc case 
prejudice the rights of aily hsured under this policy unless the Company shaH 
be prejudiced bytna failure and !f,en OIlly to lI1e extent of me pilljunice. 

4. 	 . Defense aod Prosecution ofActions: Duty of Insured Claimant to 

Cooperate 

(ill Upon wrinen reQuest by the illSur", and subject to the options 

!.'Ontained in Section 6 of these Conditions and Stlpulatioos, the Company, at its 
fJ.Mi cost and 'hfthout unreesonabla de!a't, $fall provide for the defense at an 

, .tl)SWed In litigation in which any ttfrd party asserts a claim adverse to the tJtie 

Of interest a,t; ifISl;red, but (nly 3$ II} ;h,)se stated t;!IJS8f: cI3Gti~')n aiIBg;n;:;;;. 
:;dect, Jien or encumhrance or othat fTlelter ifl:i1lrEd 3go:nst by thi::, pOlicy. 1}e 
Company shall have the right to select wuns8~ elf its choice isubject:o t~e right 
ct the i1surn;:: 10 objoC'. tor reasonable :::ausej to reprasent the i.:.slJfed BS tel 
those stated causes of action and sl1all ;)ct he hable {or and wilf nT, pay !lie 

fees of any ether cOLnsel. The GompanywiU not pay any fees, cosiS Of 

expenses incurred by the im;ured in the dslel1se 01 lhose causes of actio;i whl;:;h 
allege matters not Insured agatilst by tnis ooli,;;y, 

(b) The Com~ny shall ha\le ti~ ri~ht, at irs O'Nll cost tel insthuts and 
prosec:Jte any action or proceed'ng or to CJ any other act \·...hlch in its Cf}!.iion 
may be necessary or desir.able tv estatHisil the title to The estate Of :n'erest. as 
insued, or to prevent Of reduce loss or damage tD the irsured" The Com;,JJllY 
may take ,nV appropnate action under the mnrs ::;f~hfs policy, woother OI';O::~ 
snail be jiab~e hareunder, anc shEil not thereIN COIlCece liab;/iry OfW::t:'VE any 
provision of this policy. If thE Company sh;:2iJ exercise its figh~ l>,'1(l&l" this 
~."graph, it s'lafldo so dmg,,,tly. 

Icl Whensver the Company sila11 have broUGht a:l actbn Of interposed a 
detense as reQui.ed ur ~ermjt!ed by the provisions ot this policY. t1e Company 
may .Jursoe any :itigatiofi tD final detenni~lBtion bya CCHt Jf competenl 
jl:flsdiction and expressfy reserves the rglf, in its sate rJiscreiic'1, t::r iJPPru;! 
from any adverse judgment or ordEr. 

/dJ in al) cases W,larB thls pu:icy permiTS or fequifas the Company to 
prcs&<;ute or provide for the de~ense cf ar.y action G~ p~ceeding, ~l::: ;nSIJfeO 
shall secure to the Company ths rlgk tv so prosecu:e or provide defense ;n 
the action nr procseding, and BII apoeaJs tilerein, and permit fr8 COTJpaflY tc 
use, at its option, the name of the :nsured for this purpose. Whenever 
requested by the Compar:y, the rnsl'rBd, at rhe Company's expense, shaH g;'.'9 
the Co:npafl¥ all reas:mabJe aid min any ac~ion or procesdng, securing 
eVidence, obtajning witnesses, proset:!tjng or defen:ing the action or 
proceeDing, 01 effecting settlemel1t, and 1m in any other lawful act wliic,l in 
the opinion of the Company may be necessart or desirable r:o establish tTe 
title 10 the estate or irtterest as illSlIred.lt the COCllD2:IY is prejl!diced by tile 
failUI!? of t~le Insured to furnish the required cuooeration, the Company's 
obllgations to the Insured lnderthe policy snaU terminate, including (Iny 
liability (If obligatlof to defend, prosecuta, Cf coot~nu9 any litiaation. wfL'l 
fegSrU to the matter or matters requ1(ing sLch cooperation. 

5. 	 PracfcfLoss Of Damage. 
in addition to and afisrthe notices required under Section 3 of these 

Coooitioos and Stipuletions hE'Je been provided the ~or.-:ilany, a pm:::.f of loss or 
damaJB signed am:! 5'NOm to bll the insurev c!ainiant shall be furnished to ~le 
Company within 90 days after the insured r:laimart s;ail ascsrtiJin the i'acts 
glvilg rise to the loss ordamaae. The prOOf of less ordarnaga shaH oescrilJe the 
defect In, or lien or encnOlbrance Of! the title, or other ;natter ins:;red aga;nst by 

this p:J!icy which constitutes d'!8: Dasis o~ ',DSS or dan-age and shall steta, wtlIe 
extant possible. the basis of calciJiatillJ rlm amount of the loss Of damaga.lf 
the ~ompany Is prejudiced by1he failu:e Df t~e insured :Iaimant to provide tl1B 
(eQuired proof of loss cr dumage, the Compa:w's ;:;b.ligatio;:s to the insurer. 
under the po!;:y shall terminate, including 8ilY !labiJity or obligil~ion to defoor!, 
pros~';tlte, or continue any fitigatioil, with re~:wd to ihe matter or matters 
requiring such proof of los~ Of damage. 

In addition. thi.! lnsured darmant may reasonably be required to s<J~m1t to 
examination under cath by any aulhonwd.rapresen:'.ative of thg Comparw Bnd 
snail produce for 6xamlnat10'1, inspection !I'lli wpvjl1~. at s:JCh reoson~~!e Hmes 
and places .::is may be desigfl8ted by any authorized rer)(esenta~\fe of the 
Company, all fe:::crds, ooor.s, :e.dgers, c.~f!':ks, cDrrespondence and memoranda, 
whether bearing a date before or att2r Date of Folicy, which reasonably ~ertain 
to the loss cr da:nage. Furtir;r, if requested by any adhorized represen1atiYB of 
the Company, the insured ciajrrnmt shall grant its permission. in writil1g, for any 
autllorized representative of t1S Company to examln2, inspect and copy an 
recan:ls, books, ledgers, checks, corrEsponDence and merooranda in the custody 
Of control of a third ~8rty, Which reesonably pertain to the loss or damage. All 
information deslgna~ei:l as confidential by the insured claimant provided to the 
Company PUfSuantto this Section shill Inot be disclosed to others unless, i1 the 
reasOO"dble judgmant of the Company, it is i,ecessafY in the administration of 

(Coniinued O!l inside bW;rxwer.} 

http:damaga.lf
http:illSlIred.lt
http:reQui.ed
http:Tl:Ji.JS


/CQ~iin'i.led from inside front cover.) 

the claim. Failure af the insured claimant to submiT tor examination under oarl1. 
_:-- produce otl~e( rea':;'OfLably requested i,nformation or grant perrnissicn to securE 

reasonably necessary information from third parties as required in this paragraph 
shall terminate any liabilily of the Company under this policV as to 1hat claim. 

6. 'Options to Payor Othe{l;llise Settle Claims: Termination of Liability. 
'In ease of a claim under this policy. 1he Company shall have the following 

additional options: 
!a} To Pay [lr Te.nder Payment of tile Amount of Insurance_ 

To payor tender paymant of the amount of insurcnce under this 
paULY, together with any costs. attorneys' fees and expenses incurred by the 
insured cleimant, which were authorized by the CDmpany, up to the lime of 
payment or tender of payment and which tne Company is obligated to pay. 

Upon the exercise by the Company of lhis option, all/iability and 
obligations to llle insured under this policy, other Than to Inake {he payment 
requirsd, shall terminate, illCludin~ any liability or obligation to defend, 
proseCllte. or continue any liti!;lation. and [he policy shall be surrendered to the 
Company for cancellation. 

Ibl 	 To Payor Otherwise Settle With Parties Other Than the Insured or 
With tile Insured Claimant. 
Ii) to payor otherwise settle with other parties for or in the name 

of an insured claimant any claim insured against under this' policy, togetherwit-h 
allY costs, ettorneys' fees and eXf.I8nSBS incurred by the insured daimant which 
were authorized by the Company up to the time of payment and vvllich 111e 
Company is obligated to pay; or 

(iiI to payor otherwise settle with the insured claimant the loss or 
dafl1age provided for under this policy, tngetherwith any costs, atlDrneys' fees 
and expenses incurred by the insured claimant which were authorized by the 
Company up to the time of payment and whic]l tlle Company is obligated to pay. 

Upon 1he exercise by the Company of either of the options provided for in 
paragrapbs Ibiil or Iii). the Company's obligations to the insured under this 
policy for the claimed loss or damage, other than the payments required to be 
made, shall temlinate, including any liability or obligation to defend, prosecute, 
or continue any litigation. 

7. 	 Determination, Extent ofLiability and Coinsurance. 
This policy is a contract of indemnity against actual monetary loss or 


damage sustained or incurred by the insured claimant who has suffered loss or 

damage by reason of matters insured against by this policy and only to the 

extent herein described. 


(a) The liabilIty of the Company under this policy shall not exceed the 

least at: 


(l) the Amount of Insuranc~ stated in Schedule A: or, 
!ill the differe.nce between Ihe value of the insured estate or 


interest as insured and the value of the insured estate or interest subiect to the 

defect, lien or encumbrance insured against by this policy. 


(b) In the event the Amount of Insllrance stlted in Sch~dule Aat the 
Date of Policy is less than 80 percent of tho value of the insured esuite or 
interest orthe full consideralilJfl paid for the land, whichever Is less, or if 
subsequent to the Date of Policy 8n impmV8ment is erected on the land WhlCl1 
increases the value of the insured es~te or interest by at [east 20 percent over 
the ArrlOunt of Insurance stated In Schedule A, then this policy is subject to the 
following: 

Ii! wIlere no subsequent improvement has baen made, as to any 
p-artielloss, the Company shall only pay the joss pro rata in the proportion that 
the amount [If insurance at Date of Policy bears to the toml value of thE! insured 
estate or interest at Date of Policy; or 

(ii) where a subsequent improyement has been made, as to any' 
partial loss, the Company shall only pey the loss pro rata in the proportion that 
120 percent of the Amounr of Insurance stated in Schedule Abears to the sum 
of the Amount of lnsurance stated in Schedule Aand the amount expended for 
the improvement 

The p'rovisiDl'ls of this paragraph shall not apply to costs, attorneys' fees 
and expenses for which the Company is liable under this policy, and shall only 
apply to that portion of anll loss which exceeds, in the aggregate. 10 percent of 
the Amount of Insurance stated in Schedule A 

(cl The Company wiil pay on Iv those wsts. 2ttornE\iS' feel.' and expenses 
incurred in accordance with Section 4 of these Conditions and SiipllitilioilS. 

8. 	 Apportionment. 
If the land described in ScheduLe AconSIStS of two or more parcels which 

are not used as a single site. and a loss is established affecting one or [llDfe of 
the parcels but not all, the loss sllall be computed and seuled on a pm rata 
basis as if the'amount of insurance under this policV was divided pro fata BS to 
the value on Date of Policy of each separate parcel to the whole, exclusive of 
any impr~yements made subsequent to Date of Policy, unless a liability arvalue 
has otherwise been agreed upon as to each parcel by the Company and the 
insured a,t the time of the issuance of this policy arid shown by an expiBSS 
statement or by an endorsement attached to this policy. 

9. 	 Limitation of Liability. 
(a) If the Company establishes the title, or removes the alleged defect 

lien or encumbrance, or cures the lack Df a right of access to orfrom the land, m 

cures the claim of unmarketability IJf titie, aIJ as insured, in a reasonably 
diligent manner by any method.. including litigation and the completion of any 
appeals tharafrom, it shall have fllily performed its obligations wiTh respect to 
that matter and shall not be liable for any loss Of damage caused thereby. 

(b) In the event of any litigation. including liti!;lation by the Company or 
with Ule Company's consent. the Company sl'lall have no liability fnr Jo.')s or 
damage until thare has been a Onal determination by a court of competent 
jurisdiction, and disposition of 5/1 appeals therefrom. adverse to ihe title as 
insured. 

(e) The Company shall not be liable for loss or damafle to any insured 
for liability voluntarily assumed by the iflSured in settling any claim or suit 
without the prior written consent of the Compan),. 

ID. 	 Reduction of Insurance; Hedllction or Termination of Liability. 
AU paym8flts under this policy, except payments made for costs, attorneys' 

fees and expenses, shall reduce the amount of the insurance pro tanto. 

11. 	 Liability Non-Gumufatilre. 
Iris expressly understood that the amount of insurance uncier this polir:'{ 

shall be reduced by any amount the Compeny may pay under any policy insurrng 
a mortgage to which exception is taken in Schedllie Bor to which the insured 
has agreed, assumed, or taken subject, or which is hereafter executed by ar. 
insured and wflich is a chergs or lien on the estate or interest descnbed or 
relerred to In Schedule A. and the amount so paid shall be deemed a payment 
under this policy to the fllSured owner. 

12. 	 Payment of iDss. 
(al No payment shall he made without producing this policyfm 


endorsement of the payment unless the policy has been lost or destroyed. in 

which case proof of loss or destructicn shall be furnished to the satisfaction of 

the Company. 


(b) When liability and the extent of loss OJ damage has been definitelY 

fixed in accordance with these .conditions and Stipulations, the loss or damage 

shall be payable within 30 days themafter. 


73. 	 Subrogation Upon Payment or Senlemenr. 
ial 	 The Company's Right of Subrogation. 
Wneneverthe Company shaU hays settled and paid a claim undar this 

policy, all r[g'pt of subrogation shall vest in the Company lJnaffected by any act 
of the insured claimant. 

The Company shall be subrogated to and be entitled to all rights and 
remedies which the insumd ciaimantwDuld have had against any person or 
proDerty in respect to tbE claim had this policy not been issued. If requested by 
the Company. the insured claimant shall transfer to the .company all rights and 
remedies against any person or property necessary in order to perfect this rigbt of 
subrogation. .The insured claimant shall permit the Company to sue, compromise 
qr settle in the name of the insured daimantand to use the name of the insured 
claimant in any transaction or litigation involving these rights or remedies. 

If a payment on account of a claim does not fully cover tha loss of the 
insured claimant the Company shall be subrogated to these rights and 

{Continued on back cDver.) 



.a):Jf!ti"ncBd from insM8 ("(wer.) 

remedles II~ th~ ~ropof(ion whit;' rhe Company·s payment bears to thE: WhO!2 
amffi.tnr of the loss. 

If loss socmld result from ooy act of the insured claimant. as stEtsd above. 
that act shall nm void ihls policy, but the Cmnpany, in that event. shOll 08 
·reQuired to pey onw that part afony losses insured against bylrus pu;jeywhich 
shall exceed tIle amount if any, !Gst tt :he GernpoflY by reBStn cf t~e 
impairment by tho insured £iaimanr of the Company's right of submgadort 

{bl The Olmos"y', Ri9h~ Against Non-insufBd Obligors, 
The Company's right af subrogation against not1~insured obli9ms shall 

exist and shall ir.cfude. without limitation, the rights of :he insuIed 10 
Indemnities, guaranties, other pc:rcies of inslJra,-ce ar bonds, ;"Ictwitnstanoing 
any tems 0: conditions contained in those instfuments which proVl$ for 
subrogation fights by reason of this poliCV 

N Arbitralion 
UnlESs prohibited by appJicaniB law, eidiIJf the Company 1)1" the Insured 

... may d.EHr·z~ arbitration pcrsuant:o the Title !nsurocce Arbitrll1Jo~ Rules or"':he 
American ,Arbitration AssociaOon. A;bitrabl£ P"lBtters may Include. but are ~Jt 

. limited to, any controversy or claim betvvesn the Company and the insured 
·.arising aut af or relating to this poncy, allY service of tne Company in connecuon 
\.vith it·s Issuance or the nreaeh of a prnicy prqvision or other obligation..AI! 
~rbj[!abIE rmtters V\It"Ien the Ar.1cunt of Insuranr.e b $1,000,000 or less shal' :Ie 
arru.lrateq at the option (ff either the- Carr·pony or the insured. A!lcroitrab!e 
rr,atters when the Amount of InsUfi'lnoo IS 10 excess at ~1 '(.100,000 shalf be 
arbiWled only.w/1en agreed to by both dle Company and til. insu",". 
Arbitration P!.lfSUaJlt to this pqlicy and under the Aules in effocr en the date the 
oomafld for amitratjGfj;S mads J(, at the option lif me irsurer.t 1iuJ: RuleS in 
effect at Date of Policy shall he; bi:)ding LlpDII :he nanies. The award may 
include attorneys' fees only ffthe laws ottne state [n which the land is located 

Pbr:n:t a court to award atwr.'l3"Ys' fees to a prEv£iiing party. Judgmert JPcn the 
award rendered by the Arbitrator/s) ma\! he entored it: any court having 
Jurisdiction thereot 

Tha law of the situ.s ot ;he land shaH app!y to an arbrtrsllon t.:;mer lhe Tille 
,nsurance .4.rbitratlon Hu135.. A::opy ot the fltJ1es rna\, bt oJtall~1l from :ne 
Company upon request ­

J5: Liabilitjl Limited to this folicy; Policy Entire Conrract. 
{a} This policy !IJ.Qether \/Jith (III enriorSerrtel)1s. if any, 3ttached hereto 


bV the CCllnpany IS the en~inJ policy and contract be:v..een the ins!Jred 000 me 

Cotnpany. h interpratir.;. any OEl'",isiop Df lills polley. (hiS .r;oiicy shali be 

ccnstrJeri as awhole 


Ib) Any daim of lOss or daffiUge, wi'ttnor CI not based on negligence, 

and which arises oot of the status of the nJo In the estate or interest covered 

bereby Of by any action assBfong such c!3Im. shall be [Bs1:iictBO to this p!.lli:;y. 


,iel {lie amBndmEnt of Dr enaCTtemfHit to :hls policy can be mnde except 
by awriting endcrsed n-areon -3;" BUnched here~a SIQned by ei:her th!'; Presid~t::. 
a Vice President. rhe Secretary, an Assistant Secreta rI, Of Va iidatir,g OffiCB( cr 
Authorized Sionatcry of the Company. 

;6. SeverabifJty. 
I;; till:? event sny ::;rovisic!' of the poll"cy iii held invalid fir unanfol"ceablt:! 

L':1der tha applicetla I;;.w, lhe polky shall bE: jeameo ,1Ot:-O inc:ude tt.a~ 
proviSion and ail etller pflJvj;;inns ~hel; remain m fell force ard affect 

17, Notices, l41iere Sent 
All notk;es raquirad to he given 11m Ccmpany and anv statement:n writing 

reQuited to be furnished the Go.'l1Pany shalJ inciude !he {u!.71ber cf ':t:is poiie', 
and shall:18 addressedtn Its HUrTle Office; 4J5 Seco-;d.A\lenue Sou::h, 
Minneapolis, Minnesota 55401, {612J 371~1 i"1 1. 
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SCHEDULE A 

OfFICE ALE f! POLICY HtlMSm PATEQF FOUGY AMI. DE INSIi!W!Ce fOTM P¥i!lIUM 
P1411260 S\I281039l! JULY 8,1996 $295,001).00 11140.00 

AS OF3:S9 PM 

1. Name of Insured: 

BRADLEY J. JANICEK AND LOU ANN JANICEK 

2. T~e "stale or Intare51in the land Which Is covered bylhls pol:oy Is: 

FEE SIMPLE 

S. Tllia to the eSlllle or Interast In tha land is vestad ill: 

BRADLEY J. JANICEK AND LOU ANN JANICEK. HUSBilND AND WIFE 

4. Tile land harein desorlbed Is !lIIcumberoo by the foUowlng mortgage or Trust Dead, and assignments: 

A MORTGAGE TO SECURE AN INDEBTEDNESS OF $ 162,723.00, AND ANY OTHEA AMOUNTS AS 
THEREIN PROVIOe:O, PAYABlE UNDERTHETERMS. CONDITIONS. PROVISIONS AND STIPULATIONS 
THEREOF. 
DATED: JULY 1, 1996 
MORTGAGOR: BRADLEY J. JANICEK AND LOU ANN JANICEK 
MORTGAGEE: WEST ONE BANK, IDAHO 
RECORDED: JUlV3, l!l1Jf1 
INSTRUMENT NO.: 96065893 

AMORTGAGE TO SECURE AN INDEBTEDNESS OF $ 26,260.00, AND ANY OTHER A,I4OUNTS AS 
THEREIN PROVIDED, PAYABlE UNDERTHETERMS, CONOmONS, PROVISIONS AND STIPULA110NS 
THEflfOF. 
DATED: JUlV1, 1996 
MORTGAGOR: BRADlEY J. JANICEK AND LOUANN JANICEK, HUSBAND AND WIFE 
MORTGAGEE: RICHARD G. DAVIS AND E. JOANNE DAVIS, HUSBAND AND WIFE 
RECORDED: J~LV 3. 1006 
INSTRUMENT NO.: 96065894 

and the mortgages or trust deads, ff any, shown In Schedule B heroof. 

5. The land referred to In the Policy Is dascrrlbed as follows: 

THE SOUTH HALF OF THE NORTHEAST QUARTER OF SECTION 15, TOWNSHIP 3 NORTH. RANGE 1 
WEST, BOISE MERIDIAN, ADA COUNTY, IDAHO. 

http:26,260.00
http:162,723.00
http:11140.00
http:295,001).00


OWNERS 

SCHEOULEB 

Policy Number;..P14!l25!l $V 2il4\ll1!!1! 
Ownem 

excEP110NS FROM COVERAGE 

This policy doos not Insure against loss or damage (and the Company wUI not pay costs, al1omays' 
faes or m<penses) whloh arise by reason of: 

General exceptions: 

(1) 	 Rights or claims of parties In poIlS!)sslOil not shown by the public records. 

(2) 	 Encroachments, overlaps, boundar! Una disputes, and any other matters which would be 
disclosed by an am::urata survey Of Inspection of too premises Including, bUlnot 
limited to. Insufflc:lanl or lmpalrod acCess or matters cohlradlolory to any survey 
plat shown by the public records. 

(3) 	 easements. or claims of easements, nol shown by the public rooords. 

(4) 	 Any tien, or right to a lien. lor services, labor, or rnalllrial heretofore or helllliftar 
fumlsl1Eld, Imposed by law and not shown by tha publlo rocords. 

(6) 	 (a) Unpatel1led mining claims; (b) resetvadollS or exceptions in patents or In Acts 
authorlzlng the lsauanca thefeof; (o)_r rlghlll, claims or Ude to waler. whether 
or nO! the matters excepted under (a), (b), or (e) are Shown by the public raoord•• 

(B) 	 Taxes or special assessments WhIch are not shown as exItlng Dans by lhe records of 
any laxing authorkl' Ihat levies taxes or assessments, on mal property or by the public 
records. Prooeedings by apublic agenoy which may rlllluk In laloos or aSOSllsmants, or 
no!lces of such proceGdlngs, wI1elher or nOl shown by me records of SUOh agenoy or bl' 
Ihe public reoords. 

Special ExcapHons: The mortgage, f any, referred to In Item 4 01 Scheduie A. 

1. 	 GENERAL TAXES FOR THE YEAR 1995, WHICH ARE UENS, ARE NOT YEI' DUE AND PAYABLE. 

2. 	 ANY, RIGHT OR INTEREST IN ANY MlNEflAL, MINERAL RIGHTS, OR RELATED MAlTERS, 
INCLUDING BUT Nar UMITED TO OIL, GAS, COAL, AND OTHER HYDROCARBONS. 

3. 	 AN EASEMENT CONTAINING CERTAIN TERMS, CONDITIONS AND PROVISIONS AFFECTING A 
PDRTION OF SAfD PREMlSES AND FOR THE PURPOSES STATED HERaN. 
FOR; POWER UNE EASEMENT 
IN FAVOR OF: IDAHO POWER COMPANY 
RECORDED; DECEMBER 23. 1974 
INSTRUMENT NO.! 909785 
AFFECTS; BEGINNING AT .HE EAST QUARTeR CORNEfl OF SECTION 15, TOWNSHIP 3 NOtlTrI, 
RANGE 1 WEST, BOISE MERIDIAN; THENCE 
WEST ALONG NORTH SIDE OF HALF SECTION UNE A DISTANCE SOC) FEET; THENCE 
NOR1lI30 FEET; THENCE 
EAST TO COUNTY ROAD PROPERTY LINE 

4. 	 RIGHTS OR CI.J\IM6 TO RIGHTS OF WAY FOR DITCHES, CANALS, LATERAlS OR SLOUGHS AS 
THE SAME MAY EXIST ON, OVER OR ACROSS SAID PREMISES. 

CONTINUED 



P 1492!iO SV 2640392 

5. 	 RiGHTS Of THE PUBUC TO PORTIONS OF SAID PREMISES, I::: ANV, WHICH MAV liE WITHIN 
THE: RIGHT OF WAY FOA TEN MILE RD. 
AS DISCLOSED BY VARiOUS INSTRUMENTS OF RECORD. 

5. 	 UNRECORDED LEASEHOLDS, IF ANY, RIGHTS OF PARTIES IN POSSESSION OTrlER THAN THE 
VESTEES HEREIN. RIGHTS OF SECURED FARTIES UNDER FINANCING STATEMENTS AS TO 
PERSONAL PROPERlY LOCATED ON THE F'REMISES HEREIN AND THE RlGHTS OF TENANTS TO 
REMOVE TRADE FIXTURES, 

END OF EXCEPTIONS 

NOTE: THERE IS NO NOTIOE OF RECORD AND THEREFORE NO SEARCH HAS SEEN MADE FOR 
ANY UNPAID ASSESSMENTS, CHARGES OR FEES FOR SEWER, WATER, GARBAGE,lllfllGATlON 
AND OTHER POSSIBLE UTIUTY SERVICES. 



Michael C. Creamer [ISB No. 4()30] 
Michael P. Lawrence [ISB No. 7288J 
GIVENS PURSLEY LLI' 

601 West Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701·2720 
Office: (208) 388-1200 
Fax: (208) 388-1300 
www.givenspursley.com 

A.ttorneysfor Janicek Proper/res. LLC 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA Subcase: 63·27475 

Case No. 39576 AFFIDAvrr OF 
MICHAEL P. LAWRENCE 

STATEOFlDAHO ) 
) ss. 

County of Ada ) 

I. MICHAEL P. LAWRENCE, having been duly sworn, do hereby depose and say as 

follows: 

J. I am !Ill attorney at the law firm GivellS Pursley LLP. This law firm represents 

J!IIlieek Properties, LLC ("Janicek"), in the above-captioned matter. I have personal knowledge 

of!he matters set forth herein and, ifneeded, I could testifY competently as to such matters. 

2. Attached hereto !IS Exhibit A is a true and correct copy of the abs1ract of patent 

for the SE 112 of the NE 114 of Section 15, nN, RlW, RM., Ada County, Idaho, which is the 

property owned by Janicek Properties, LLC, on which water right 63-27475 is used for 

irrigalion. 

AFl'lDAV1T OF MICHAEL 1'. LA WRI!NCE • I 
!l~""'!v.t1'orM~"r~ 

http:www.givenspursley.com


3. Attached hereto as Exhibit B is a true and correct copy of a quitclaim deed from 

the u.s. Bureau ofRcclamation ("BOR'1 to Nampa & Meridian Irrigation District ("NMID"), as 

provided by BOR in response to Janicek's discovery requests. 

4. Attached hereto as Exhibit C is a true and correct copy of a contract made 

between BOR and NMID dated June I, 1915 ("1915 Contract"). as provided by NMID in 

response to Janicek's discovery requests, showing, on page 1 of the Estimate of Cost for the 

Nampa-Meridian Drainage System. that Purdam Gulch was a "natural drainage course" that 

BOR "straightened and deepened." 

5. Attached hereto as Exhibit D is a true and correct copy of an excerpt from the 

2006 Water District 63 Watennaster's Report obtained from lhe Water District 63 Watennaster, 

showing that all water rights on the Boise River between lhe Notus Bridge and Snake River are 

satisfied with retum flows, 

DATED this {q i1Iday ofFebruary, 2008. 

SUBSCRIBED AND SWORN to before me on this the if(ft day of February, 2008. 

Residing at:~.(i..!.<!.L.-JI..~~~"..--::-=.... 


My commission expires:._=.,~o.L"'=""-

AFFlDA'IIITOFMIOIAI!;LP. LAWRENCE·2 
S~oI'Mt__IorMSlJlOC 
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Jerrold D. Gregg, Area Manager 
Snake River Area OffIce 

Bureau of Reclamation 

214 Broadway Avenue 

Boise, ID 83702-7298 


RE: 	 Quitclaim Deed from United States of America &tins by and through the Bureau 

of Reclamation, the Department of the Interior to Nampa & Meridian Irrigation 

District in Recognition of Public law 106-466, 114 Stal 2024 - Conveyance of 

Facilities 


Dear Jerry: 

Enclosed you will find a certified true and correct copy of the above referenced quitclaim deed 

recorded at both Canyon and Ada Counties on Wednesday. 18 July 2001. 


Throughout lhe title transfer process and the challenges H has created, I have come to 

appreciate an old saying. 

Goals are like the stars; they are always there. Adversity is like the clouds; it is temporary and 

will move on. Keep your eyes on the stars. 

I believe the stars we focused on led us to the accomplishment of TItle Transfer. 


Sincerely, 

r r-::>rz;>
~,-L.~, 
Deren R. Coon. Secretaryffreasurer and Secretary of the Board of Directors 

NAMPA & MERIDIAN IRRIGATION DISTRICT 


DRC/smc 

pc: 	 File 
Henry Weick, President and Director 
Leonard Aschenbrenner, VICe-President and Director 
Ralph Wissel, Director 
John Anderson - Water Superintendent 
William Rlngert - District's Attorney 
Daniel Steenson - District'll Attorney 
Alan Jensen - Consultant 
Joseph Andere - Legislative Consultant 
John W. Keys, m - Ccmmillsioner of the United States Bureau of Rec:lan~ati,on III _--,B~__ 

enc. A ceI1ified true and correct copy of the Quitclaim Deed 
AI'PIIOl<IMAre IIII/r...,.u 

IIIVeR flOW R!GHJS . 23.000 
BOISE PRQJECT RIGH1S . ..0.000 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 


BUREAU OF RECLAMATION 

Boise Project, ldabo 

Arrnwrock Division 


QUITCLAIM: DEED 

WHEREAS, The Nampa. and Meridian Conveyance Act ofNovember 7, 2000 (Public Law 106· 
466,114 Sl>lt 2024), hereinafter referred to as the Act, particularly "Section 2, Conveyance of 
Facilities, " provides for the conveyance to the Nampa &. Meridian hriplion District of "all right, 
title, and interest of the United States in and to any portion ofthe canals, laterals, dnUns, IiIld any 
other portion ofthe water distribution and drainage system thaI is operated or maintained by the 
District for delivery ofwater to and drainage ofwater from lands within the boundaries of the 
District"; and, 

WHEREAS, Section 4 of the Act provides that "No water rights sball be transferred, modified, or 
otherwise affected by the conveyance offacilities and interests to the Nampa and Meridian 
Irrigation District" and that the "conveyance sball not affect or abrogale any provision ofany 
contract executed by the United States or Stale \awregarding any irrigation district's right to use 
water developed in the facilities conveyed"; and, 

WHEREAS, The water distribution system (aka "Rldenbaugh Canal system") and the drainage 
system-operated and mnintained by Nampa & Meridian hrigation District consists ofcanals, 
laterals~ sub-laterals, ditches and drains tIurt are listed alphabetically in Exhibit No. I, attached 
hereto and by this reference made a part hereof, and are generally depicted on the map sttaclw! 

hereto as Exhibit No.2 and by this reference made a part bereof (the parties acknowledge that, 
due to the large size and scope ofNampa &. Meridian Irrigation District's water distribution and 
drainage systems, these Exhibits are not intended as conclusive representations of those systems, 
and that certain canals, laterals, sub-la:teraIs, ditches and drains in those systems may not be 
identified in Exhibit Nos. I and 2); and, 

18 July 2001 

I, Daten R Coon, !he SeaelafyfT_URlf. for Ule Nampa & Meridian lITigation OIstrict. have I8Viewed Ule foregojng dOClBllents and do 
cerIify thaI dnc_nta are a true and _ copy afUle noeords maintained bylhe Nampa & Meridian Irrigation Dis1rict_ 

~~o..,....",~ 



WHEREAS, The boundaries of Nampa & Meridian Irrigation District are described in the Order 
for the Organj2l!tion of the Nampa & Meridian Irrigation District entered by the Board of Ada 
County Commissioners on February 15, 1904, as subsequently amended by such annexations and 
exclusions as have been recorded in Ada and Canyon Counties, Idaho. 

NOW THEREFORE, THE UNITED STATES OF AMERICA, hereinafter GRANTOR, 
.a<::ting by and through the Bureau ofReclamation, Department of the Interior, pursuant to the 
provisions ofthe Nampa and Meridian Conveyance Act ofNovember 7, 2000 (Public Law 106­
466, 114 Stat. 2024), particularly "Section 2, Conveyance ofFacilities,« and in consideration of 
mutua.! benefits, does hereby REMISE. RELEASE, ASSIGN. AND FOREVER 
QUITCLAIM to NAMPA & MERIDIAN IRRIGATION DISTRICT, an irrigation district 
duly organized under the laws ofthe State ofIdaho, at 1503 First Street South, Nampa. Idaho 
83651- 4395, hereinafter GRANTEE, all ofits right, title, interest, and estate, without 
wammties, in and to the fullowing described facilities and interests in real property, situated in 
the Counties ofAda and Canyon, State ofIdaho, to wit: 

all and singular its canals. laterals, sub-laterals, ditches, drains, and portions thereof, and 
all app1.l11:ellallCes and improvements including, without limitation, all dams., checks, 
headga~, pipelines, flumes, siphons, valves, spillways, weirs, access roads, service roads 
and other structures (collectively ":fucilities"), together with all its fee title, rights-of-way, 
easements, licenses, permits or other forms of authorization, which Grantor owns, holds 
or clalms as part of the water distribution and drainage systems that are operated or 
maintained by Grantee, more particularly described as follows: 

1. All portions of the Ridenbaugh Canal system that were constructed or 
installed by the United States as enlargements or extensions of the system 
pursuant to a contract made between the Gnmtee and the Grantor under date of 
April 1, 1909 (the "1909 Contl!lct"); 

2. All drains and drain segments constructed by the United States for the 
Grantee pursuant to a contract l!lIlde between the District and the United States 
under date ofJune 1, 1915 (the "1915 Conttact"); 

3. All extensions or enlargements of laterals in the Ridenbaugh Canal system 
constructed or installed pursuant to contracts made subsequently to the 1909 
Contract or drains and drain segments constructed fur the District puxsuant to 
contracts made subsequently to the 1915 Contract; 

4. All interests in real property desc:ribed in the Parcel, Right-of-Way, and 
Easement List, attached hereto as Exhibit No.3 and by this reference made a part 
hereof (the parties acknowledge that Grantor identified the instruments listed in 

2 



Exhibit No.3 after a search and review of Grantor's records, but that there may be 
additioJllll instruments wruch were not identified through Grantor'5 records 
semch); 

5. All rights-of-way and easements reSeiveidby the Act ofAugust 30, 1890 
(26 Sta:I. 391) and amendments thereof and supplemenial thereto, and previously 
exercised by the United States for said facilities; and, 

6. All fee title, rights-of-way and easements previously obtained or 
established by the United States by any other means for said facilities. 

EXCEPTING 1HEREFROM: (1) any federal facilities, rights-of-way, and easements not 
a part of Grantee's water distribution and dtainage systems; (2) those rights, if any, that were 
reserved in the original patents for:real property within the District other than those particularly 
described in "S" or "6" immediately above; and (3) those rights necessary to meet Grantor's 
obligations under currently existing irrigation district contracts and water supply contracts with 
third parties and to comply with Section 4 of the Act. 

SUBJECT TO: valid existing rights including, but not limited to, rights-of-way of record 
or in use for roads and highways, utilities, and railroads. 

ALSO SUBJECT TO: peIInits, licenses, leases, rights-of-use, or rights-of-way ofrecord 
which run with the land and are outstanding between the Grantor and third parties on. over, or 
across said real property interests or facilities. Benefits, payments, and responsibilities of 
Grantor arising after the date of this deed under such existing third party agreements shall inure 
to the benefit ofand be binding upon Grantee to the extent such are not ultra vires, that is, 
beyond the scope ofGrantee) Iegalanthority. 

Tb:is conveyance shall r.ot affect any rights to the use ofwater developed in the facilities 
conveyed. Grantor shall have no right, title, interest or claim to Grantee's water rights 
apportioned by Grantee to any fee title lands conveyed hereunder. 

Ifany further specific conveyances should be necessary or advisable hereafter, because of 
the discovery of additional currently existing facilities operated or maintained by the Grantee as 
part of Grantee's water distribution and dtainage systems, located in Ada and Canyon Counties, 
Idaho, not described and conveyed herein, or to more specifically describe the premises, then 
Grantor and Gmmee shall accomplish such conveyances or correction deeds on the same terms 
and conditions set forth hereinabove. 

Ifthis Deed sbaIl fiIil in any respect to convey good and valid 1itle to any ofthe facilities 
or interests in:real property intended to be conveyed herein, the Grantee reserves and retains any 
and all rights and claims to said :facili'Iies and interests in real property it established independent 
of the eXL'Culion ofthis Deed, including, but not limited to, any rights held or established by 
adverse possession, preScription or under Idaho Code §§ 42-1102 and 42-1204. Tb:is reservation 
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shall in no way support a claim of estoppel or waiver by the Grantor or any third party as to the 
validity, force and effect ofthis Deed and the transfer ofthe Grantor's right, title and interest 
described in this Deed to the Grantee. 

Grantee accepts these facilities, premises and appurtenanCes "as is," and ~sly 
waives, and releases Grantor from, all claims, demands, obligations and liabilities relating to or 
arising from Grantee's operation of the facilities, including without limi1ation, such c1aims, 
demands, obligations and liabilities under the Comprehensive Environmental Response, 
Compensation and Liability Act, 42 U.S.C. Section 9601 et seq. Grnntee also agrees to 
reintburse, defend, and indemnifY Grantor for all claUns, demands, obligations and liabilities 
relating to or arising from Grantee's operation ofthe water distribution and drainage systems. 

IN WITNESS W'fJEREOF'~RANTOR, through its duly appointed officer, bas executed 
tbis Deed the 18~ day of ,2001. 

UNITED STATES OF AMERICA 

BY1fz:!~~ 
Bureau ofReclamation 
Pacific Northwest Region 
1150 North Curtis Road, Suite 100 
Boise, Idaho 83706-1234 
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ACKNO\\'LEDGMENT OF THE UNITED STATES 


STATE OF IDAHO ) 

:§ 

County ofAda ) 

On this 13e1> day of lulv. 2001, personally appeared before me Kenneth It Pedde 
known to me to be the official of the UNITED STATES OF AMERICA. that executed the 
within and foregoing instrument and acknowledged said i.nstnunent to be the free and voluntary 
act and deed ofthe United States, for the uses and purposes therein mentioned, and on oath stated 
that sIhe was authorized to execute said instrument. 

~::ezLNotary Public lind for the 
State ofIdaho 
Residing at: Boise 
My commission expires; 1212112001 

ACCEPTANCE OF GRANTEE 

The parties hereto intend for the above Quitclaim Deed to satisfy the terms of Public Law I 06­
466. The foregoing conveyance is hereby accepted by Grantee. Grantee further agrees, by this 
acceptance, to the sufficiency ofthe conveyance and to comply with the terms and covenants of 
the within and foregoing Quitclaim Deed. Grantee further agrees by this acceptance to assume 
and be bound by all the obligations, conditions, covenants, and agreements therein contained. 

NAMPA & MERIDIAN IRRIGATION DISTRICT 

;Dal<en II COon 
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ACKNOWLEDGMENT 


STATE OF IDAHO ) 
: § 

COImty of Canyon ) 

On this f?'I- day of ~ 2001, personally appeared before me 

~(t/~ a.d. A! z;;:" ,know 10 me 10 be the officiakof the NAMPA & 

MERIDIAN IRRlGA TION DISTRICT, organized and operating under the laws of the State of 

Idaho, thst executed the within and foregoing instrument and acknowledged said instrument to be 

the free and voi1lJltary act and deed of said District, for the uses and purposes therein mentioned, 

and on oath stated that slhe was authorized to execute said instrument. 


IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 

and year first above written. 


Notary Public in and for the 

State of Idaho 

Residing at:~, ~ 

My colllIlliMion expires: f,/n/Zd<{) " 
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Canals, Laterals, SUb-Laterals, Ditchll!l and Drains in 

Nampa & Meridian Irrigation District's Water m~trib...tion and Drainage Systems 


This exhibit cortt.ains two aJphabeticallists of canals. laterals, sub-laterals, ditches and drains 
(coUectively "ditches") in Nampa & Meridian Irrigation District's water distribution and drainage 
systems. 

The first list identifies the ditches according to the recorded surveys in which they are 
described. The survey recorded February 25, 1972, records ofAda County, Idaho, Instrument No. 
797771, is referred to as Survey L Likewise, the survey recorded March 4, 1976, records ofAda 
County, Idaho, Instrument No. 7608075, is reterred to as Survey 2, the survey recorded October 18, 
1983, records of Canyon County, Idaho, Instrument No. 989070, is referred to as Survey 3 - East 
H.aH; and the survey recorded March 7, 1985, records ofCanyon County, Idaho, Instrument No. 
8505634, is referred to as Survey 3 - West Half. 

Facilities identified in Survey 1 or in Survey 2 have the head end (begin) in Ada County, 
Idaho, and those identified in Survey 3 - East Half or in Survey 3 - West Half have the head end 
(begin) in Canyon County, Idaho. 

The second list is a list of laterals, stubs and drains that were not identified either in Survey 
No. I, No. 2, No.3 - East Half; or No.3 - West Half 

EXHIBIT NO.1· PAGE 1 




SURVEY NO. 1- RECORDED FEBRUARY 25, 1972 

INSTRUMENT NO. 797771, ADA ~9WfIY, IDAHO 


CANALS, LATERALS, AND DITCHES 


NAME 
Ash Lateral 
Barker Lateral 
Brose Lateral 
Cloverdale Lateral 
Collis Lateral 
Cook Lateral 
Crawford Lateral 
Cruzen Lateral 
Eichelberger Lateral 
Eight Mile Creek 
Eight Mile Lateral 
Electric Light Switch 
Farmers Lateral 
Fitzpatrick Lateral 
Five Mile Creek 
Gruber Lateral 
Hunter Lateral 
Huntington Lateral 
Lindsey Lateral 
Milk Lateral 
Nme Mile Creek: 
North Slough (renamed Eggers Lateral) 
Ridenbaugh Canal 
Rust Lateral 
Snyder Lateral 
South Slough (renamed Fmch Lateral) 
South Slough Lateral (renamed Finch Lateral) 
StokesberIy Lateral 
Tuttle Lateral 
W!Ison Lateral 

EXBIBIT NO.1 - PAGE 2 




SURVEY NO.1 - DRA1NS 

NAME 
Chaffin Drain 
Eight Mile Drain 
Evans Drain 
WelcbDrain 

EXHIBIT NO.1 - PAGE 3 




SURVEY NO.2 - RECORDED MARCH 4, 1976 

INSTRUMENT NO. 76884175, ADA_COlll'JTY, IDAHO 


CANALS, LATERALS, AND DITCHES 


NAME 
Andrews Lateral 
Creason Feeder 
Creason Lateral 
Dewey Lateral 
Duval Lateral 
Eight 1vfile Lateral 
Fiese1mann Lateral 
Five Mile Creek 
Fogarty Lateral 
Huff Lateral 
Hunter Lateral 
Jones Lateral 
Kennedy Lateral 
Kennedy Waste Way 
Langdon Lateral 
Low Line Feeder 

Marvin Lateral 

Mason Creek 

Nampa Feeder 

NIday Lateral 

Nme 1vfile Creek 

Noble Lateral 

North Nampa Lateral 

Onweiler Lateral 

Powell Lateral 

Ridenbaugh Canal 

Ridenbaugh High Line Canal 

Ridge Lateral 

Rutledge Latera1 

Ryberg Lateral 

Safford Lateral 

Safford Waste Way 

Schott Lateral 

South Jones Latera1 

South Nampa Lateral (renamed Finch Lateral) 

South SIougb (renamed Fmch Lateral) 


EXHIBIT NO. 1- PAGE 4 




SURVEY NO.2 - DRAlNS 

NAME 
Adkins Drain 
Amity Drain 
Amity Drain Spur No. J 
Amity Drain Spur No. :2 
Bastian Drain 
Belknap Drain 
Belknap Stub Drain 
Bray Drain 
Bray Stub Drain 
Burke Drain 
Cairns Drain 
Edger Drain (subsequently added and recorded as Instrument #l!367342) 
Ellis Drain 
Ellis Stub Drain 
Evans Drain 
Five Mile Stub Drain 
Flack Drain 
Gill Drain 
Hardin Drain 
HrozaDrain 
Huskey Drain 
Jackson Drain 
Jackson Stub Drain 
Kasel Drain 
Kasel Stub Drain 
Kellogg Drain 
Marvin Drain (subsequemly added and recorded as Instrument #8367725) 
McFadden Drain 
McFadden Drain Spur 
Murphy Drain 
NJday Drain 
North Gate Drain 
OdeIDrain 
Perkins Drain 
Perkins Stub Drain 
Purdam Drain 
Purdam Stub Drain 
Purdam Stub #1 (subsequently added and recorded as Instrument #8367341) 
Rachel Drain (sussequellf:ly added and recorded as Instrunumt #8367341) 

EXHIBIT NO.1 - PAGE 5 




RosenlofDrain 
Snyder Drain 
South Slough Stub 
Taylor Drain 
Ten Mile Stub Drain 
Tobias Drain 
WUlillllll! Drain 

EXBlBlT NO.1" PAGE 6 



SURVEY NO.3 - EAST HALF - RECORDED OCTOBER 18, 1983 

INSTRUMENT NO. 989070, CANYON.COUNTY, IDAHO 


CANALS, LATERALS, AND DITCHES 


NAME 
Andrews Lateral 
Bray Lateral 
Burke Lateral 
Conley Lateral 
Dewey Lateral 
Dewey Waste Way 
Duval Lateral 
Egbert Lateral 
Fieselmann Lateral 
Fogarty Lateral 
Herron Lateral 
Hocktitler Lateral 
Huff Lateral 
Jones Lateral 
Kennedy Lateral 
Kurtz Lateral 
Kurtz Waste Way 
Langdon Lateral 
Mason Creek 
Melleck Lateral 
Nampa Feeder 
North Nampa Lateral 
Partridge Lateral 
Partridge Sub Lateral 
Powell Lateral 
Power Lateral 
Rand Lateral 
Ridenbaugh Canal 
Ridenbaugh Highline Canal (renamed Burke) 
Ridge Lateral 
Ryberg Lateral 
Safford Lateral 
Savage Lateral 
Schott Lateral 
South Nampa Lateral (renamed Finch Lateral) 
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SURVEY NO. :; - EAST HALF - DRAINS 


NAME 
Aaron Drain 
Amity Drain 
Belknap Drain 
Belknap Stub Drain 
Blickenstaff Drain 
Blickenstaff Stub Drain 
Baal's Drain 
Brandt Drain 
Buffington Drain 
Burne Drain 
Deal Drain 
East Power Line Drain 
Elijah Drain 
Huskey Drain 
Lake Drain 
Mason Creek Drain 
Niday Drain 
North Dobson Drain 
Perkins Drain 
Perkins Stub Drain 
Rachel Drain 
R.amsey Drain 
RandolfDrain 
South Dobson Drain 
l2th Aveoue Drain 
iregsDrain 
West Bray Drain 
Wdliams Drain 
Wdson Stub #l 
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SURVEY NO• .3 • WEST HALF· RECORDED MARCH 7, 1985 

INSTRUMENT NO. 8505634. CANYON COUNTY, IDAHO 


CANALS. LATERALS, AND DITCHES 


N~ 
AlIet Lateral 
Bray Lateral 
Deer Flat Nampa Edwards (reI\llllled Edwards) 
Deer Flat Nampa/Edwards Waste Way 
FoxLatexal 
Gordon Lateral 
HerronLatetal 
Lone Star Lateral 
Noble Lateral (renamed FISher Lateral) 
Peters Lateral 
Pleasants Lateral 
Rost Lateral 
Sherry Lateral 
Sherry Waste Way 

SURVEY NO • .3· WEST HALF· DRAINS 

NAME 
Jonalt Drain 
Josepb Drain 
Lake Drain 
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LATERALS AND DRAINS NOT LISTED WITHIN SURVEY 1,2, OR:; 


Belknap Spur Lateral 
Cairns Lateral 
Eagle Lateral 
Elgato Drain 
Herron Feeder 
HigJiline Lateral 
Lundstrum Drain 
Mason Drain 
Orr Drain 
Perkins Lateral 
lWvson Feeder 
Ridenbaugh Drain 
Rosen Drain 
Sargent Drain 
South Slough Drain 
Ulrich DraiIf 
VonLateral 
WilSOll Drain 
Young Lateral 
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Paresis, Rights-of.Way, and Easements 
Recorded Instruments 


Ada County Instrument Number or Book'::' Page 


Bk 118 PgM6 

8k 125 Pg 241 

8k 118 PQ2S8 

Bk 7 Po 331 ,Book of Conlmctsj 

51( 121 Pg23 

Bk 122 pg 178 

Bk 82 Pg 280 

Bk 118 Pg456 

Bk 86 Pg 179 

Bit 126 Pg 140 

54B60 

8k 118 Pg 358 

Bk 120 Pg 304 

Bk 120 Pg245 

Bk 120 Pg 251 

ak 127 Pg 280 

Bk 122 Pg 122 

Bk126Pg58 

Bk 124 Pg 97 

Bk 124 P9134 

3k 124 Pg~ 

Bk 125 Pg,98 

Sk 124 Pg 92 

Bk82Fg2B' 

Bk 118 Pg 248 

Bk 124 Pg 132 

ilkS Pg:l23 (B_ofConllactsJ 

sk 118 Pg 2M 

9k 121 Pg 11B 

Bt 119 Pg 307 

Sk 11BPg171 

Ek 122 pg 8B 

13k 124 Pg 207 

8k 118Pg296 

BIC 125Fg 173 

6k 121 Pg 34S 

Sk 12UPg 192 

Bk 12UPg219 

Sk ~.25 Pg 238 

8k 120 Pg 49 

BK 124 Pg205 

7727_ 

Bk 71l Pg5a6 

Bk79Pg582 

Bk 79 Pg579 

Bk 79 Pg583 

Bk 79 Pg581 

9259521 

Bl<;i26Pg60 

9156i46 

9153547 

29927 

51<: 120 Pg 320 

8k 12DPg 319 

8k 122 Pg 188 

13k 1~a Pg 169 

Sk 11B Pg36B 

Bk 121 Pg 539 

8k '!21 Pg 537 

8t(82 Pg 90 

BkS8 Pg 207 

Sk 52 Pg 135 (Book ofMOJtgeg~! 

:at{ 91 Pg 212 

8k85 Pg 223 

BkB8 PgE 

BkB6 Pa7 

Btl: 73 Pg 580 

Sk 83 Pg318 

8k95 Pg " 

Sk 106 Pg 216 

Bk,88Pg 7 

Bk88 Pg 8 

Bk 86 PQ 295 

8k88 Pg 9 

BkB5 Pg 310 

BY. 120 PQ 305 

Bk87 w 272-t3 

Bk 106 Pg 221 

Bk 88 Pg 16 

63021 

Bk, gO Pg269 

515;30 

6~529 

64659 

Sit 87 Pg fiO 

Sk 122 P£ 181 

ilk 125 Pg 240 

8k ~1SPg296 

Sk 120 Pg 113 

Bl<. 124 Pg 332 

Sk 125 pg 301 

Bk. 90 Pg 163 



Canyon County Instrument Number or Book & Page 


Bk 74 Pg 592 62862 

Bk 59 Pg 125 56079 

Bk 74 Pg 563 60931 

Bk 64 Pg 568 52302 

Bk 76 Pg 30 62300 

Sk 76 Pg 27 71395 

Bk37 Pg 176 32148 

Bk 125 Pg 271 35266 

Bk54 Pg 282 39435 

Bk64 Pg 589 39148 

Bk 53 Pg 623 474630 

Bk 53 Pg 624 63022 

Bk 53 Pg 622 61528 

Bk64 Pg 565 61532 

Bk 64 Pg 531 

Bk 64 Pg 583 

Sk8? Pg 9 

Bk74 Pg 457 

Sk55Pg 130 

Sk9' FgMe 

Bke, Pg 428 

Sk91 Pg 429 
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i "?'"r 

\ Draft ot J'uy 24. 1914 

;li:101!t. TI-ro!1t.7-tour ·.hQlUIl<iI;::atl :i":l.va [lu:~iNld F1!~t;Y-S!)V'lil (;U•• 357l 

a::::'DSJ oS: i"~tod la."':. l't>J¢lt:;t-two t:::';'UiSanJ $;CI l"ruf'_1r<:<.1 twel',<il 

(22.;$U) i\l;:r",s vi: lJhi~h !\;NJ wtitloiXl 1:.0 r ..~~iv·~ t-ator from \}n« 

\ " 


EXHIBIT

Ie---­



,/ 
\ 

of G~ Ili2tr1ct £0'1:' i,~~".L.~a~~ion and dOr';(}st1e PUl·pcH~e~» a.nd whl?trcaa. 

t.h.~ n.:.'I\t:urz-~ !'l.o-:<i "t &ise :l:tval'" whic:b tllo 'i6triCt. i3 an'title-"i ~o 

I 

I 

.:J,~ £1:11.11:.612 wll.l :Nlcla!~ c;eru.id~blo ·3.:Nlail wili;;:l1 car.r..o:; ::loti "'$ 
~~tiY3~~ succoeG~1l17 on a~c;oun~ of such aacyaaa ~~ndi~ions. 

t-r-:..;J 1.lroviaie.o.1l of t.b~ ~t1f!lru!lElei.o~~ ..\;;to s tZlt!t':'" ~err,;oli,;t ir:ri.;·:t::L:;~'l 
t'.' \f 

3~!\?j...:!tc·r; }~ow~ as thw 3oiEh$ rrr-:jj.9~,!~, i:''lclu.diZ1g the .i.rrOWMC!t anJ 

l, 


http:1.lroviaie.o.1l


( 


\,
\, 

illrSi~:iI ely;l!;OO rGqu~~ OJ'' :;he" l):l.$1;riCt. ~n be z",cu.~ad pX'Ol:lpt,Q 

1y and at a. c¢er~ ,Ihien tho: lar,d wnlllt'a ot tl'l@ :l1stri!lt can 

,..":'t",,,,~,:,,,,,,~,,,,,, 

4. ...·-.....t~~I".)K~# 

(5.5?• XO l ~ Tho locaf;.io.ll M: tbe drlli.'1l11. t.o be ~onatr.1.C ted • 

is sho'l!.'!1. O,il the ~p l1lt'CalO'hed horiJ-.o and l!".a:r'~0'J z:xl'!.!.bit It A" • 

:1,;:, bGi:Jg wlderutooo <;,,bll,t; in gane1'tll tl1"'<lJ.n3 ntr::b.arsd "Olla" 

http:tl1"'<lJ.n3
http:z:xl'!.!.bi
http:locaf;.io.ll


of: ollU:::h oolW""",ctiiJO :>hall h",v<.') 1;,11,,, :;-'-..$ht to i1lIIl::e chnnz\1l$ :l.n 

t."lll &~,ant of t..'l0 dl'St.i:llil llhown Of! t.h·", e.t~c~Gd '""'P. antl in 

~delll a!"!it .::rns<:-s-<.lct1;m$. wher~ such CM!'~t'lG I$ball b~ rOt4'1.:\ 

1zt his ~nt to. 00 I'l{ilCe1!J<I.l4""Y 0... clQl$irablllJ to 1.'lcroooo t.h3 

aff1ciClll'lCY 0:::" e==y oJ: th", sy:;;t.~..c. It i.:l urullS1":l'!:,ood that 

i.'l c:ll<36 n.."l(Y pL-::' a:J: ti::~ 1Wrl: "hown l:\.'l th.n ~d (!l(l? ;;:ball Yt'QVIZ 

btl or...ittt\d by mutwl.l con.saz~t ~:r ::'ha p.,~t.ii0S ~ler~;~,'$ It iii 

.tullY' ~!)rs;~;ooQ ~~'l~ t.~e Unit.,gd .5tat~s io to l];""!>$'tld only i"'1,"'le 

\ 
/ 



no WC!tor- ~igh~ f~ thQ :;)iat~!"i~:t, o::.~ th~ So~tl~rs1l' Vistri<:vp and 

have no\; lxi(lQ irT'.l~~~~'l th:t~ugh oUllsr;wp of S'toe!-: 1;1 tilo ~e\1 

!orll!: Ca::;;.l '~lilp..~ny~ ~i;l ~o.":W,,;J.:!&'(;,d ~:3 ~roj$\lt la.'l<ls and :/III~~ 

to 1!9l:'e1n under tll!i'.< l"..aruo, I'.l...d 1r.'lgahll1l ;:':t'n<lt!l or land 1.n !.he 

Oi::!t:t'ic1i iIIl>.:l.cn Il:'d O):'ltltl,ld CO S~ wat~ ~ ~he rwefiiJU'lt water 

Mi;o.,~ruh1p or sto\!k 1;1 t.ha ?ii.jftl '!;;)!'k ~nGiJ.. Vot1.p8zl7, O:l't l.tl£5S 't%Utfl 

~/8 0'£ ~ inch. }?Or a';'l""3" si'?JJ.ll ~ cQnuidrrbr~d A13 ol!i ~iter ri~'!~ 

( 
\ 

;;k>'~!t:;~ am-..ou:n-c±r..g t;,h<il ~O!'~~~~c:\':,i~)n c.hz.t~~ t'Or the J3-Jia!} 

Z..t:'"'O:J~~~ 't;~tl £1~srt- i.."li~~..8noon':"~ ~ be: lll.ltl and piJ.,.~Cla ot!~ (1) 

http:si'?JJ.ll
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Diilt:rlot lind aU. t.h~~ pc~~r~ an:! r~~ur1::5$ of' ~.h» Di3t.rict to 

;:oll(j<;'~ sa!.j au..~ ~r S'')i.'lIi<jI" a,:,~ 1':1.1 ttl'; '""m~ t>J till. Ynir:.;;,d St4~~~ 

whim. !lUi'l,. The l)eno!it.tl 01 tn'!! UP-?:'J\(l1t;uNI!I Q£ said :tIUIil. of 

!"Iro liur.d1.'od S';;'x;<.;y-s:L'!t 'l"llOli$"l.nd. l)ollal'l'I U266.COO} i'm,' dNinag" 

( 

will ma:t."l.l>&i.1. l3<llld drni!"~e ~st;lllll 1.'1 ~d eerv1cl1II:bJ.e con­

d:i;cioll. at ita O\1i\ ~m'G. ltnd llll:ull cilUgOtl1S cost tlMrwf 

http:l"llOli$"l.nd
http:l)eno!it.tl


~.l.lar9 (~.5.57 .00:)). and wUl Cl.lwrg~ t,ha balAnce to ttIe Un1:t.~d 

I.lt..l<~$a. In <la~ th& ::lj.$"riCt shall tall llr l'lll,l~t to 

mn.1:ltnin. $S.id d.r'l!tinftgo a'j";;t.em in good sL-v':"e~bla co3d.ltiOrl:; 

t.."lll Unie",j SUt>il1> may m.au't8iJ'), G1' 1'I'lpair thl1 $t1lU!I ~nd cMr(J;e 

t.~u cost merQlOt" ~ tiw :;i~trt~. 'tmlcA ,~as'!; the Din'tirlct v111 

prQ!llp~;ly ~1' 

!S~ Th~ ri~t t<:l ~,,~ dtl'mGpe1 1:1 t.'J<!I ~rAi."'lAi$ SY5t~ 

heN1,:~ prortdod to'fl ah-ill oelong 1:.0 ~b.o Boil'll! i"'rg.,<l',) llJld the 

old ~ter ~igh~ landa ot th~ Di3tri~~. a~d b~ divided batws*n 

sM.d lloi.oo j;>l:"Qjcc~ &.-,,:1 8l!!.i(l ;:;1,) water rl.g;ht; l1Zlda uf t.ae r.;;i..;s.. 

trl,~t, i~~ t",*'lG M ..nc pZ.-oprJI.*'tl.ou as 1'1il.e c:Os~ 0:: th~ ttt.N~~~ sy;,t!)iJl 

ne:eL"l F;::.-rl;;!~" 11m:> t.hlli ~:!J,"8 ;;Q 00 ¢Ol:\;il:uru"t;l!?Ici uruiill" thi.!ll 

~t,rJi.ct. ~.J'.ll 'b~ wbj~~~· to UiS'! by' thrs l&41':;I.S vf the Boi:3,a: 

~ss old 'Wa~f.iU*" right. la-ll1:r:1J of tb.$" C..ill't.ri~ IJ 

6. 'rha~ the ~t.riC1; w1ll p:~y ~o- 1UVl Unitoc SUlt.a$.:l t~hB 

sum or Zw-\~.ar;y-rmlr 'rw~~mf E1..¥'~ ~~,trt)~ Forty lJ.Qllars £or 

;;II;Q~ <>{I.;;.a.,;iey i:. ~'l/ro"k. '~Qs,n~roir- Jl r.;)senro;lr t~ ocr 

¢on.. ~:t"\.\"'t ..(i by tlJ.~ 1in:l.1i-~q. i;;;;al;<I's q,n !k>iM- ;Uv-el' in £Job\!! 

~:oJ :;u,<.?~...,. ;;'o=1:.i""iIi., id,,;». and ;;'0 M'1MI a ~paeie:r of D0!".WGe!l 

r'w#,OOC il~~ .:4.,5.0,c"";;} t\~~ i>l:I"ij~ f~':~:': ~h~ U:f'".j"';;;al~ z1t~t-?a ~:fill Plo'"O" 

'~icti) !o,r tU'IC :W1~~.. i."ic"t !th::.c P4:'~~:~~;;1. (If !;ll~:t to!:al uti)r~.u 

~~ir'-7 ~ )..rr-..!l'!$~k :~!:l'~l"Y".)i.r- ~.hi~n ;'1-:a,:t~..;:r~.f3y;r l~ou:Saad 

~'";-i~k ~{\!.:.;£.fS~ .i-?'lJl"t.7 D~fi i ~~ 

-7­

(' 
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is oJ.' thtil ;;o:.a1 (lOOt, or aaid .,"UllilrvI:I:I.r~ and v.Ul dQllViti' at; 

chill {iot..!l:I$7;;t'eu\ll) Ilnd of: tna QutJ.~a 'Of the ~ck Re~irf 

ftlr thl(} !)1;91;:"1c"/; <:a(ln ysar aAiil:1.' U:<J CClUp14t!l.Oll of' $aid 

l.'i!I$tt"\'Ou.eh!l tmlru1J proJ?<)..4:.ion of" !;.ht; 3to~d water available 

frot:1!. SlUd MIS$7'/Q~':- 11t. suoh t1:lllJl1l aftul:' t.'l..""ej} ()} aa::!":! llCti<.:.6 

.frol.lI t.he ll:l.,tZ"i.:\; to) t.>'ltt 1ln1l:;.u<l ;;t<!.t.11I11 c£'£;ic<n' itl <lha~"f and 

1::; eueh 1l1.1a."lti'tiea as tJ.", iH$t.riet lllia1 d1.."'$~:;' not. in .;);l;;;II;Ge 

of' tM D1Ot.l!'1c':;~ e pr:::.portionat.s pert a! t-h. ava1J.nble L»I.tl~t 

eapadt.y_ '1l'l.e to:;<U ~Illt .;:)1: sai..l l1'OstarYoir w:l.ll i:le dllltQr!<lin",d 

and atat&<'l by t,."l(t SG>::re~a.r'.r ot t,,'14 lllt<lU!'ior 1:1 hl:1l PubUc 

;'Jo'::'!o.; .,:r th& cha::;;:lUI to be Wld<a '1.'0:- ~ll.<!! :S~il.'l~ ?rojsct f 4llnd 1;<:; 

ineludo all CCii!lt a:1rl l'Il:;?ar'$'~s of wIl<l t lroevcw li!;a1;ut'U O~· ld.l'.rl 

tv:::' tiM pt.U1lOiI<! of. ~'IIi,,g out '!:if. b. OOll3ei::;;:!.O:l w;!;1;,h, Oor 

l:\lsUlt1ng .e:"r.II:! !:;he! co<"'lllt;;:-",Qti(m of said :;,~sarvoir i:lcludi:'l;; 

e~l¥r.t.'"liil ~e.'3es lIrl'! overhead Gha."'gfJilf. and sell 1:J.t~ru$t. 

1£ a.-T, I);S' My 1:1~ :!*¥alll~ QJ:> eeeount 01: advaJ'tc~:J \1.."l.dGr the 

p:'01Ii.~ Q£ r"h~ ..\o~ of COI"'..g.~eo of Juna 25. 191;0 (:;6 Stat. 

L. BJ5) ~ 0:" ot.b~ legisliiit.,iQl'i by :::o~Sl!!. 

7,. Tho me! iUfJI of' l\"fCllty-l1'Ou,r 'rh()~ Bight. Hundnd 

?orey l.lQ1J..u-;l "''till 00 ~j,d by the Di~~1cl'; 1:,0 ~hi!> United !;!t;.:at, 

in th,,; ""ITa !lUlJ'.De::> ':if .lI..o~ i..'1iilc<u;1;n"nt3 not. l.~SIll ::.hantsn (10 l 

Md au:oo !)arcan:.ag~ of t.l1e t::rt.u itt ~c1~ a....."l.1.141. in:st-"l) I.!llilnt as 

15 f'1.1':Gd l7,r the S;:;-.;ratal"Y ot the I.'ltaX'ior for t.ha u:xd IS of the 

Bo.1M .f->"rojaci:. 1.11 to.13 P,..1b.li~ ~ot.i{;u .:u1J.10U!lcillg tit. C01'l.wrtlotion 

! 

\ 
\ 
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J' CMl'gtlt for t.ht! Boimll Project" t.r.6 f:!.r$t. 1Mtall.nlont to be due 
( 

llJ'I4 paya'b.l* £'m~ (1) '1G'U' af't"r r..he day on lIhich SlUd Public 

Notie/j to%' the :aobli' rnjoct :l.s :booed by thQ 3!c:t"GItary ot 

t,hs L'l.tilt'ior and o.a~ 1.il.:'ll;.tllm$;It on th.> aame day of san 1eru"' 

thereat:;"., until all .1rut".allm~lt<J! ru:'iI pa;!.c!: am:! t.he !l1li1.tri<:t 

,r-U UStJ tho taxing PCW'lll' of th'll r:1atl"iet.~ a.."li! all t<he paWl'S 

<tM ~8Qurce!l o~ toll.... Di~i:r:L:t to collt,:t said su:!s of IlIIJfMl'J. 

<I..'1ti pay tho same ~o the litl:itoo $Ult<l!tS -..hen due. !I..'lrl will abo 

PII?: each year itl! :pt"Op"t'1:ioI\<ll.t<.! all,,"" of t.he ClOst of opeMtion 

4nd ~int~"l~~ or ~id ra~~rYQir ~1 ~01iv~~ of ~~$~ there­

( 
I 

account of ~\o d~~~~ WQ~k5 v~ ~tQr4i w~e~r. until due; 

but e.'1y part th.I1l!NOt whi.:l: way r~i."l ~\)'l,pa;1d a~ 'l!" tll.t,; $G.fIa 

is du>1t !ll-..lill bear intar$$1; ~ rnal;Ul:'ity untJ.l pa1d 3.'1: ten 

pGr Ce.ilt {l!);~} p,n' annum. ll,:;<! th" t.ll'.it~1 St.a<:;es shall no,. he 

obl4~:! to d~v$l" ortu...-n aU!. rtlr the ::)j.vttiet any atoN<:! 

\ 




in 1\111 CtOl:lpli"m:a ~l~h the! prov,l.1ll1on3 !tit s!lid SGclama~iQn 

Act of: June 17_ 1902 • .a.,d the rules and rtIgUl.at1onlil th9!:'e­

unJer. a."c to us., and di~..but;1"t the ~ ;)Ill:r u;.on the 

lands w::I:t:.hi.'1. tn" ililltr'i(l;:'. and in cOlRplianof! with t.'lQ pro­

viziQR15 cf ~{leion 2 o£ tnlfl Act of Congnsa or Fabl"'J.9.lr'/ 2l~ 

1911 (3Q ::''1;4'_ L. 925i ltno'lo'll as t.hG l;ialmlln Act.. 

ahoV<:I a~ed to 1>IiI purchasilld b,. tl:l$ Diatr:1.ct. shall b(f dl~ 

llo:;"l;<':<! ~£ioiH .ii.-.rillr tl:u'Ough '!;he cJWal :eyst'llCl of th<fl 

:::!lm~ -:;htl:t:''<ICi ..pport.1on~d t4 thQ>,!,. old "'M~ right< lando of 

t.hei:1sttict to lihi!.!ll "ila first :prin~t.y r1&ilt; of the ll1s!a';j.ct 

http:ll1s!a';j.ct
http:Diatr:1.ct
http:Fabl"'J.9.lr


I, 

Caroal ~'ys:t-00l or the )3oci~~ ?l'Oje",;;" am.! <each Y<i!lIX' .a..~iU' thit 

,:)0l:l1'l3tlo:! of t,JJ(;I /;J.";:'()~~!'Oc!l:. ;?031:10!""'1'O1:-, lIIill d.elivar to thtl 

lyiZlg ur.d= the ~a~ Gj'stiWI of th$ 1Ji~tri.::t. as flea:~y all 

p:ra(;tical, the SIlome pt"Oj)l)rtioua;:;u sil&re p<!lr acre of tile water 

ill.ct~ll'1 avallab1.e 1';>O/:J oo.id lro::'k3 ot the Ullite<l S1;atss. bot.h 

i'lood '<later a.-.G lIt.i:!t',,;:! ~~t.illl:'~ 0\" ill prov:!.ctod for ll:iiular lands 

·r_... 

\ 




0: mte.r. bet'IW<I!l th'lll ~1G# l'leNw. dat.ed Apnl 1, 1909, 

it beL~ UJld&'SUlO.:l that. ;.11.;; said cet*Mn contt"a.<:t. shall 

~irt 111 $l'!~C1; unt,il au,ch t.:ll!:!e IU .Ii. new cQntrEl.<::t .hall be 

lnU'!O'tI:lll:r ~~ l.!pnn by tile ~t.!l')e hEireto. providil:lg 10.1: 

il d:U"!'erem:; l1lilltbod of dlst.rllmtlo11 of' WD;Ml::' and diVi$lon 

12. The n~stri~t will prompt.lY apportion to the proJoct 

lilUl!1$ in tna Dis,.l:'i<:t a '!:O~ of ThMa lllillioo. Thr~ ilundrad 

fI:mr t.hQ1t~..!".d t:!.n nU..,'ldrod (';;:;.)OJ,..500) Do~s$ being " 

C'h.:1c-l;~ of 3evooty-£i'l'~ (~75.00) llolla.:'s per Il.ere Atl the b~_ 

f:Lt.liI ui'tder eJl!a ~ontn;;)t to md lil,;Wl>: provided. however. tlla1l 

if the bul1d~ cr~e per ae:s a~~~ced by tho ~cratarr 

of thQ Int3ri~r in his ~ublic NOCiC$ rOT 3irnil~r laGl$ or 

!:..'1~ 2101"'0 i";'Qjent. i:3 le.. s tha,n !i'!T$Zll;y-i'iv'i! H75.QO) Dllllu!l 

;xu' a~. than th~ U80Sa/l!a:lt of oaJ'llu"'1ell 1lg&1llGt th'll: 

proje.::t lands ill the Di:Jtr;tc:t rahIUl be r&li1.Ulced :;0 the B4iJIlIil 

amount: par al:~ u ill 1Il1.l".otmC<lq by t!le :leere'ta:ry Qf tala 

Int~rior to:::, tr.e $im:;!.J..u' lru':l,t:!s Qtthe. SoisOl l"rojliiCt<. and 

tli$ Dist.rict. will Qolllilt:t 'thilO sums 00 apJ?Ol!'1'OiQlled to web 

projv!r:; Unda 1:1 t.h~ Di!lt.:r1I1t all!j pay !;h", ~ to t.h.. United 

Sta.!;'I\l~ in ellA ~t.l I1u;nl)",r 01: ~ual inst.tillllants :lOt lU;!il 

enen l:'<m (10} ll~d <IRma s>;::il,&dul<! Df ~du...t.ed paymem;;s u i9 

fiXed \>7 1:he ik"NUl17 Qt til:" L"ltar1o.. in hill! Pub!e :;oti:;;Slil 

rorun" j ar lama of t.11<l l3ois<1l Projact ou:!;si;l'll ~ tlls D1lIt.. 
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(/, 
Proj~t. jiG? a tl.lJ.l Wl;l;t>e:r r~!lt<. oa in 4i.lC:IIl~S or sa't"im~7-tiVG 
r)J;}l1at'a !~$15.00) J;>l.. 'i~ <Jl lr'l"i;tp.hl.. land, t;.,he 1).e,."",£"1te 

to 00 "'1l~aae,I to thOit projil-ct. lltl:ldl'l ill. th<!t Oillltnct IU'ldsr t.bi 

~Jt" saie. Foj1}Cr. lruvia to::: tn" pa~t to the Ur.i tad 1>tat.1i\$ 

cf ~hQ ~~~~~¢tion ~1arg~. shall nev<n~helaas b~ only 3evsntl 

if-WI. Dollars {~7:"OO} l-'<lIl' aCl"e• .!IJl.d ~hl!l ~..l" of 1nltall.ll!ent~ 

",<ant ~ QQ 1;/:.0 JllI;\l!l<I ltul\ili<ll>r A.nri p;.:t'eanl:;.agtl all tQ:r the J,a,l(lS 

,:,t 1;."/!I ao;t~ mJIiN;t; trtJ.1;;.!l.Ho th~ Dbtt"iot;. bur. ill. that .VlllXlt~ 

tha .n;n.oU,"I11 of bo:.b stOl!"<!l<l ~1<1\1;,",1' "~"1 flood 1I'$.t,)",i' i=;lii'ili~l flJlr 

lllJ.eh p,.....,j'iC~ 1","'3 ttl t.,h", Ei:l,sl;lr'it;t, or ,,113 \l"itad $ta~u ci'..all 

hi.,! the ~lIIe :;>ro,tlO:M:.;io.\ 0;; t.h.:t .alil0U~\: turnish",d ?Qr II.Cl'~ to( 
i' 
\ 	 th,z, l.~,:''' or ;:ll;) ooi:l'l ?~"OJII':::'ll out;aciof:l of I;h., !'ii1.lvrict IiHl 


SW'3t1~:1-f'iv~ DeU<1IrIZ! 015.001 pet' 1i<l1"<il 113 t:.O t.ha cha¥'$1t an-


noun¢~j $or '~0 30159 ~¢jo~t lA~~~ ~~~~id@ of th~ Dis~ri~t; 


i'Nvi!ls4s t,,,-"1; 1ll ~ll/l.'';' 5vent, cil<t :),,;'1";':) ()r PNjOl'lf.> la.uda 


in tha Dls~~t. ~i7i~~lJ Q~ .~~ vi~tri~~ ~n b~~ ~r 


or it. i$U ",h."", U7 ~pp1__..:<I.l ~'~'ll;l;'.;I.<J'" 'llt1~ !h.. Un1:;.ad JUlt;Oil. 

I!<'~ :i:.!'Oll: til..,. Iln:hoiiYl ;;"a:c~.. wl'l>,$ a'icliti;)r,fll. >at<lX' C$I.!l;fl­
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r o-ut.<I!:L<h ot t,he 1)ist:ri'Ct" by ;l'!.~n~ of c..'1.~ jl.t't.,;r<1l.'tce 'i:l~twe$tl( 
3ev\Onty·••i?i.V''il 073.:)0) ;.Jol.Lll.r~ per a.':)re ,'lnd the "';'l.CtI";rS 8.n.'lOUtlC/t 

(;7~t:'J) D~llar3 per a.c~.. The 1r:$"Cal!.."':l!!:nt~ at tho Ch~U'!'gcl$ 

<1PPOl~iot.l.~:~ t.o t.h~ P170jl:}C:~ la=:td3 in tn:;! n1atr1~~ ehall DO due 

Stl.u pa~blf) f're~ tca D1~':;'1-«i;.,t t.o the Onitaa S~.ate5 Qn t..t!6 3~S 

r 
( 

.lllld T..linz~lll.a!1C,' pro'l'id,~:i ;in th", Mn.t:!"I!;ct m-:" Apr:!.l 1, 1909. 

b",tWav,l t"* ;::;:t.,t,l:"i..>:; II11ci -t;h.a Unit'!':!. Statts. w.1:11 the ~cpira. 

t1Q:1 'lttS'ild <)on;;:racT, ae provid&:l in ~gl"ljlh 11 !le:r"laf' am:! 

t-t._tter uoour tb<ll lt~ ·.-;o:rt;;l;"l;;:-t P'f.'!:'V:1:1M -:1) be $~de !n 

pay thill ~., OpC'l:'at;i,':I1'1 And mai~lt,i!lnll.:'le", ~~'" jHU" Il<ll"!l as 

ltnM\1Iloed by \;h~ S<t<:t'!3':;~.r -:>t 'Ilhe !nt<1ri,,:- fflI' s;!.m:ilnr l..''l!td: 
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un.po.:.Li il.£-;j~:' t.nw $-3.:t!Q i:-t 11.~,) f sll.a1.l htl8.r !~"1~ dl:"~5t f:-.~;:i ~tur!:\.:;.: 

'.!.."'ltil :;a!d ~~ t-$Tt Clo-,~) p:)!" ~ a..'lt. pP.!~ .::u1...'"lunt~ i:i;.n~~ ~h9 United 
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( 	 are in d~i'ault on at!;j" of: t;.,.":t~ Fo.::rl'lents herillin prov!4:&.:! to be 

tnade. ~Yi~~cl. -tl1.Q ~j,f;j!'t- li'A...~ft5 in t.il?) District. ahall be 

i1J.'bjea<; 1:0 !;A-lj} ~ p-:-.w:l.<>;IO!!.s all t.<!1 Nsidel1(J". C'Ultivl!.tion 

,'.\:lC llcll; of ar~ lilt.! the latlas of -uha Babe ~j<tct Qu.ta1da 

of th& ~iGt~iat4 

1.5. Tha United S~tee WoP j assent; to th& rell'!4S1! by the 

P~t;~ooi,gfj WQ~ U'I3IU'$' t\<!,:;;ociatlon or euch lande ill. t..'1e 

!H.!lt;l"lcf_ IkU h.:w", brJ&"l &\it.~Qribf>d tI."1dur Il-tQck S"u.tll~er1)?ticn &rui 

e'Ont...ract. to ti:a ~id a$ax:iat;1~'lI.n•.and. hav~ 'thet'et6r{t b-eooea.a 

$UbJ"'c~ t() t~e 1ioo prov:td .. d ;i.n su;:;h !SUbscri,t1on ~"ld ll<:)nt~act. 

t;::,.,r t..hi) r0!M:,1Werl7.. ~)! t1 p~porti.,na.t$. part. c.t ·el1~ ~OLlt of tbe 

Paya~t~Soi~a Proj~¢t rQl-~ th~ liG~ ~d Q01ig~t1OJJ. ~! su~h 

!".:'f".C:'~ S'tlb~eripCit)n,. l;;i.;'~l i.le.c· rillaa,91:3 an(~ e~"lcel tn& contra~t 

undilt' ,;£\ta of' Oet.<::b~Y" 12~ 17-;)6. l:mtwetll'l the Nlil./!lplt {;: MtitridiiIJlo 

Irr-.i~:cicu! jJ.is'!.'.ricL ~l\:i. t.!l.e ~.l7~e~.aoi;}e ~:-aeta'~ U3ttrS' As:.,t'jQ­

.:;iA~onz pro'lill.:l.r.g tor ,1 (ll~ie 7-0 t.'1e $lbscr1b~ ~nd$ of 

t.hi:l 1)1$,"(;....1;:,. Set' e:a::Ll'Jt.:L.~ wo~'!!.::;. as NgI.1MS bot.11 t;ha <)ld 

we~~ ~igh~ la~Q~ ~~d th~ p~j~c~ l~nd3. 

16. Tn.J ?ayette-lloi$a W~~ar US0r5 t ~~aQc1a~iG~ Qg~s 

to joiZi in vha ~ulae~ of :mi.d $tc,.::k 3"I:.b.sterip~1on ooxu::&\a;:ts 

a:'ld 1,bn~ upo.-:; ~n::r:!.'\;io':$ IilhQV13 $'Vilt<sd. sn:! it-3 ll./l.IU<\ i" su... 

5~X'Ib~d ne!"et.Q in evl:;isn~1iI 'ja~f'. 

17. Xhi!:':e ~"''1 approFrl(ition~ of ;1atar ha.ve b~n !llII;J" 

:!nd wo.r.il:l" ri~~~,B aL!quirlll.i by pa:rtiezot.l11l1l" than til.. D:!:ali1riot 
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( 
o".t or a:ly o;f tl?e oi:l'll>.W<\. IIlv~3 O~· l:'l!l.tUl'!i.l ehalL'lllll:I ct t!1@ 

J'aa.'PlI- .\:; ;iillorl;i.l.a::. J!rti.&;;:~iQn uiserl.et-. J$iJlIf such rig-Itt II iiI:~ 

scrn<::t1on at ~l:fl;i!iiii1t wo-rli:s :sl1.lI.ll iH! ,a'nilable tor t.'le fiIil.1;:!.s-­

!'a;;r.io:tJ. .u: «.ny jUllt; elA1B1:! t:(;J)" damagu 3..'ld of jUdJpl\'mt.il1 

l!..iibll.l.~iiU:ll 01" l;iblid;ation;!J ~!l Il.Cco\mt ot, $l'O""1~ out ot, ~)" 

l'$~t~ .r..,QIll ';;';',<11 incdr:i:'''['~uce witlJ. any I!r.t:tutght;s by tho 

( 
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( ~-"llX'id1M Droinage 5ystEllll 

.i::tJt.. at ~. 24, 19l1. 

!i ~ X :k Z;j & I ,z. U it 0 Ii l' 
.....0­

Th" dra!mt!1;111 !l!1;c.'1e.ll pl"OJ,X)sed rOl' eonetJ:'UCtion .!iH 

l!,'lI~"'(~ C<!ll""1,. t:ogllth;M:' .mt.h th3:l.r costp siSle, yard~e. and 

e~h$r lll!''J~ti..,n. All thO!! d1 tetra.!! in tnl!! ;~~-J!'''''li!dia;l 

ni$triGt will di&Qh~re~ i~t~ clrAi~a8a ditoh~* ~~~ und~r e~n­

at;.""Uc1:b~ !n ';h~ ?:!."n~L."'l!'i.T,ll1;ii)n 1)btr:L!lt. lili~ the :Phyllis 

C4Ua1~ '••Hh ~M w::o~pt;io.~ of too 1ive M11>!l C~ak Dr.a1M$a 

3y:;t:.3Cl", ru:.1 tho l'~"t l>1.il<1l ll:r.!l.!1l.~1l elysl;a!!I. 

'l.'~'" pro.,.':>;;!$-.'! &1 tcnv)l "Jdll follow ':.n<!l natL-"'al drainal!;\t 

oC~'\WJ~ aa dO:'ll~ll ..$ iMl!Iibla. Ilnd tlLi3$" cMt!.n<ills*ll b<! 

st.=:l.gh1:I1IHld and d~'P<'ri<iicl. 

JiY\l Mil e Cnek 	 :NjJ.:st:>n $lQu,;;:h 

t:.t.i jall Slough 

.en Iilil'll C~k Orr ,,1~~ 

':l..:.!lI ;;1il" C;r~ Jas;tp.'t SlQugh 

3~ lllet Slo'tlt&h 

coeposa tl!~ Q.ll'til"'g i.trai~g", ;sy.\!t~. 

----,,-~.-- ~-­... 
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REPORT ON 


CANAL DELIVElUES FROM 


BOISElUVER 


AND 


DIFFERENT FEATURES AFFECTING THESE 


DELIVERIES FOR THE IRRIGATION SEASON 


OF 2006 


(DATA FOR TillS REPORT GATHERED BY THE 


WRITER WHILE ACTING IN THE CAPACITY OF 


WATERMASTER OF THE BOISE RIVER.) 


(COOPERATIVE DATA ALSO FL'RNISHED BY 


THE UNITED STATED BUREAU OF RECLAMATION.) 
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CLASSInCATION OF RIVER 

The Boise River naturally divides itself into three 

separate and distinct parts. Section 1 includes the part of 

the river which lies betw€'en the Government Diversion Dam 

and the Caldwell Highline Canal about a mile belo~ the town 

cf Star. Section 2 includes that section which lies between 

the Caldwell Highline Canal and the Notus Briage. section 3 

includes that part of the river bet~een the NotUB Bridge and 

the Snake Riv~r. 

Section 1 

This section is under conplete regulaticn by the 

waterroaster,. ~ll water is measured and divided according to 

the decrees and licenses, which are set by the courts and 

state law. 

Secticn 2 

All water in chis section is measured, but operation 

is more liberal than in Section 11 due to the ceturn flow, 

se regulation is somewhat relaxed with very little storage 

water required. 

Section 3 

This section of the river is operated without any 

regulation what so ever, but i~ is measured and recorded the 

same as Sections 1 and 2. The return flow to Section 3 was 

sufficient to take care of a:: rights in this section during 

most of the season, and therefore no regulations were 

reguir~d. In fact. during all the years on r~cord on the 

distribution of the waters of the Boise River! beginning 

with 1914. there has been only one year -1931- during which 

it ~as necessary to regulate diversions from this section of 

the river, and during that year it was not necessary to run 

vater past the Notus Bridge to supply the rights below. 
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DRAINAGE 

As mentioned in the Classification of River section the 

lOwer portion of the Boise River aiverter.s depend 

exclusively upon drainage water tc satiefy their water 

nee-ds. Also, the upper diver-ters utilize drainage water, 

but not to the extent the lower users do. From Di version 

Dam down stream, there are three activE Drainage Districts, 

No.2, No. 3 end No.4. These three Drainage Districts have 

various court orders dividing up the d.rainage watar (see 

Chart #6 for the apportioning of this water) ~ 

D.O. #2 embraces an area of 29,000 aores situated on the 

north side of the Boise River, be~ween the City of BOlse and 

the canyon near Caldwell. The major drains that ;!lake up 

D.O. #2 are the Eagle, Hartley, North Middleton, South 

Middleton Drains and both Hartley Gulch and Willow Creek. 

Three other drainsl that divert into canals within the 

district, are the Long and Star Feeders, plus the Watts 

Check. 

D.. D. #3 is frequently refet:red to as the HSout.h Boise 

Drainage District'l, and is located in the SOl.:th Boise area. 

This district, comprising an area of 4,200 acres, has four 

drainage canals, all emptying into the Boise River. The 

three major ones in this district are the Ridenbaugh, Booth 

and Myers Drains. 

D.O. *4 is known as the "Thurman Draini! f it drains an 

area of about 2,500 acres and is situated south of the Boise 

River and oppos~te the town of Eagle. The District has 

one drain, the Thurman. 

These three Drainage Districts by no means represent the 

entire Boise River drainage systems; There are several 
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major drains and many small lmmeasured drains that 

co~tribute to the return flow supply. See ~he appendix for 

the drain discharges ~hat the Boise River Wate~master 

monitors~ 
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601 West Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701-2720 
Office: (208) 388-1200 
Fax: (208) 3&8-1300 
www.givenspursley.com 

A/torneys for Janicek Properties. LLC 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FORTHECOU~TYOFTWIN FALLS 

fnReSRBA Subcase: 63-27475 

Case No. 39576 MEMORANDUM IN SUPPORT OF 

MOTION FOR SUMMARY JUDGMENT 

Janicek Properties LLC ("Janicek"), the claimant in subcase number 63-27475, through 

its counsel, Givens Pursley LLP, files this Memorandum in Support of Motion for Summary 

Judgment. 

INTRODUCTION 

Since 1951, Janicek and its predecessors in interest have diverted and beneficially used a: 

least 1.4 cubic feet per second ("cfs") ofthe waters ofPurdam Gulch Creek to irrigate 70 to 80 

acres of farm land in west Ada County. Janicek's predecessor filed a claim in the Snake River 

Basin Adjudication ("SRBA") for this water right (identified as water right number 63-27475), 

The Idaho Department of Water Resources ("IDWR") investigated the claim and rceommended 
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that the Court decree Janicek a water right for 1.4 ds to irrigate 70 acres with the source of water 

being Purdam Gulch Creek, I 

Nampa & Meridian Irrigation District {"NMID'} objected to IDWR's recommendation, 

asserting that it owns Purdam Gulch Creek (and, apparently, ail of the water flowing in it 

because NMlD alleges the water is "waste wate""). NMlD also asserts that recommended water 

right 63-27475 should not exist. Specifically, NMJD stated: 

The claimed water right is within the boundaries of Nampa & Meridian ltTigation 
District ("NMID") and the source of said claim is a drain which was constructed 
or enlarged by or for NMID. Said drain is owned, operated, maintained and 
controlled by NMID and the water within said drain is seepage or waste water that 
has been developed, captured andlor controUed by NMlD. Therefore, said water 
is not subject to appropriation, would amount to an impermissible trespass, and 
this claimed water right should not exist. 

The U.S. Bureau of Reclamation ("BOR') filed a response to NMID's objection, also asserting 

that the water right should not exist. 

NMlD and BOR, however, cannot show thai Janicek is not entitled to have this Court 

issue a partial decree for water right number 63·27475 as recommended by lDWR. They cannol 

show that IDWR incorrectly recommended any element ofthe water right. In addition, they 

callnot show that NMID "owns" Purdam Gulch Creek or the water tlowing in it. Accordingly, 

this Court should grant Janicek's motion for summary judgment and order that J .nieek is entitled 

to water right number 63-27475 as recommended by IDWR. 

STI\NDARD OF REVI EW ON SUMMARY JUDGMENT 

A motion for summary judgment shall be rendered if the pleadings, depositions, and 

admissions on file, together with the affidavits, ifany, show that there is no genuine issue as to 

any material fact and that the moving palty is entitled to judgment as a matter of law. I.RC.P. 

56(c); Olsen v. JA. Freeman Co., 117 Idaho 706, 791 P.2d 1285 (1990). All controverted f!!ClS 

1 Although not relevant here because Janicek has not objecred to IDWR's recommendation, !he claim was for 1.6 cf. 
of water to irrigate 80 acres with a priority da.te of June 20) t943. 
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are liberally construed in favor of the non-moving party. Tuseh Enterprises v. Coffin, 113 Idaho 

37,740 P.2d 1022 (1987). The burden at all times is upon the moving party to prove the absence 

of a genuine issue ofmaterial fact. Pelrieevich v. Salmon River Canal Co., 92 Idaho 865,452 

P,2d 362 (1969). A mere scintilla ofevidence is not enough to c:eate a genuine issue. R. G. 

Nelson, A.1.A. v, Steer, 118 Idaho 409, 797 P.2d 117 (1990). 

DISCUSSION 

I. Claim 63-27475 Repr"sents a Valid Water Right. 

Recommended water right number 63-27475 represents a valid appropriation ofwatcl' 

under Idaho's constitution and statutes. Article XV, Section 3, of the Idaho Constitution states 

that "[t]he right to divert alld appropriate the unappropriated waters of any natural stream to 

beneficial uses, shall never be denied." Idaho Code § 42-101 stares that "[a]1I the waters ofille 

state, when flowing in their natural channels including the waters of all natural springs and lakes 

within the boundaries of the state are declared to be the property ofthe state .. , and the right to 

the use of any of the waters of the state for useful or beneficial purposes is recognized and 

confirmed." Idaho Code § 42·103 confirms "the right to use the unappropriated waters of rivers, 

streams,lakes, springs and ofsubterranean waters or other sources withill this state" through 

appropriatioll using the application, permit and license procedures. 

Prio! to 1971, a surface water right, such as the claimed right at issue here, could be 

appropriated simply by the act of diverting the water to a beneficial use (i.e. the "constitutional 

method"), Fremonl-Madison 11'1'. Disl. and Mitigation Group v. Idaho Ground Water 

Appropriators, Inc., 1291daho 454, 456,926 P.2d 1301, 1303 (1996).2 

2. Since 1971 ~ "[tlhe right to the use of the unapptoptiated waters ofrivers, SL.--eamsl lakes, springs, and of 
subterranean waters or other sources within this stale shan be acquired only by appropriation under the [water 
code's, application, permit and license procedure," I.e. §42-103. 
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NMID and BOR do not-and cannot-dispute that: I) approximately twenty years before 

the applicalion/pennitiJicense requirements of I.C, § 42-103 came into effect, Janicek's 

predecessors diverted at least 1A cfs oflne waters of Purdam Gulch Creek for irrigation; 2) 

Janicek has continuously diverted water from Purdam Gulen Creek for irrigation (See Affidavit 

ofB. Janicek, '15,); 3) Janicek has not abandoned its use oftne ",ater; and 4) no Plll'ty is claiming 

to have adversely possessed Janicek's right to use the water. 

JDWR's recommendation is entirely consistent with the above facts and constitutes prima 

facie evidence ofthe elements of water rign163-27475, LC, § 42-1411(4); McCray v, 

Rosenkrance, 135 Idaho 509, 513, 20 P.3d 693, 697 (2001), "Any party filing an objection to 

any portion of the director's report shall have the burden of going fOlward with the evidence to 

rebut the director's report as to all issues raised by the objection," LC, § 42-1411 (5), NMlD and 

BOR cannot meet this burden as to any of the recommended elements of water right 63-27475; 

therefore, this Court should issue a partial decree for the water right as reeommended. 

II. As a Matter ofLaw, NMID's Reasons Supporting its Objection are Without Merit. 

Rather tnan attacking any particular element of lDWR's recommendation, NMJD asserts 

that water right number 63-27475 should not exist at all. In its objection, NMlD assens tnat it 

"owns" Purdam Gulch Creek, that all of the waters in Purdam Gulch Creek are "seepage or 

waste water," that it has developed, captured and controls, and as a consequence, Janicek's 

appropriation is illegal and an "impermissible trespass," The undisputed facts do not support 

these allegations in the fiTS! instance, Further, notions of"capture" and "control" are not the 

basis for establishing a water right, but rather it is diversion and beneficial use, which NMID 

cannot establish with respect to the waters of Purdarn Gulch Creek. 
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A. )I.'MID does not "own" Purdam Gulch Creek. 

NMlD asserts that Purdam Gulch Creek is a "drain which was constr~cled or enlarged by 

or for NMlDn and that "fsJaid drain is owned, operated, maintained and controlled by NMID." 

Janicek does not dispute that BOR has altered Purdam Gulch Creek from is o!1ginai state to 

facilitate drainage of irrigated lands within NMID's boundaries, and thaI NMID has assumed the 

responsibility for ongoing work to maintain Purdam Gulch Creek's drainage capabilities. 

janicek, however, owns the reievant reach of Purdam Gulch Creek and, as a matter of law, 

modifications BORand NMID may have made to Purdam Gulch Creek to improve drainage 

from adjacent lands do not vest ownership of Purdam Gulch Creek-a natural watercourse--in 

NMlD. 

(1) Janicek owns the relevant reach of Purdllm Gulcb Creek. 

PUl'dam Gulch Creek crosses Janicek's property diagonally, roughly from the southeast 

corner to the northwest corner. By a recorded warranty deed, Janicek acquired the entirety of 

the SE 112 ofthe NE 1/4 of Section 15, T3N, RIW, B.M., through which Purdam Gulch Creek 

runs. A copy oftne deed is attached as Exhibit B to the Affidavit of Bradley J. Jal'icek, Janicek 

acquired this property from Brad and louAnn Janicek,) who had acquired the property in J996. 

See Affidavit ofBradley J. Janicek, Exhibit A. When Brad and louAnn Janicek acquired the 

property in 1996, they obtained title insurance on the property. The title insurance, among other 

things, insures that they obtained fee title to the property, subject only to the exceptions 

contained in the relevant schedules. A copy of the Janiceks' title insurance policy is attached as 

Exhibit C to the Affidavit of Bradley J. Janicek. The title policy confirms that when Bradley and 

LouAnn acquired the property, no recorded instruments existed when the janiceks acquired the 

property that granted or asserted any ownership interest in the property other than for a single 

, Brnd and LouAnn Janicek are the ownerS and members of Janicek Properties, LLC, 
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utility easement (which does not belong to NMlD or BOR), Since the title insurance policy was 

issued, neither Brad and LouArm Janicek nor Janicek Properties, LLC, has granted or agreed to 

grant to NMlD or BOR, either orally or in writing, any rights in this property, including rights in 

Purdam Gulch Creek. See Affidavit of Bradley 1. Janicek, ,,3, Janicek thus holds title to the 

bed and banks of the reach of Purdam Gulch Creek that crosses its property: 

(2) NMID, at most, holds an easement in Purdam Gulch Creek 

Neither NMID nor BOR have identified any agreement or other document given by any 

owner in the chain of title for Janicek's property that purports to grant either of them any interest 

in Mr, Janicek's property, let alone ownership ofthe bed and banks of Purdam Gulch Creek, 

The patent to the pl'Operty, issued by the United States in 1903 granted the original settler fee 

title subject only to a reservation ofa right-of-way for ditches and canals constructed by the 

Uniled StateS, See abstract of patent, attached as Exhibit A to A tUdavit of Michael Lawrence, 

To the extent the United Stales has exercised its right under this reservation by deepening and 

channelizing Purdam Gulch Creek through Mr, Janicek's property, Or elsewhere, to induce 

drainage from adjacent lands, it has perfected only a right-of-way for carrying away drainage 

water, and nothing more. 

NMID holds up a quil claim deed from the United States as the source of its al leged title 

to Purdam Gulch Creek, but at best, the United States only held (and could only convey) a right-

of-way for drainage across the Janicek Property, The 2001 quitclaim deed from the United 

States to NMlD conveyed without any warranty of titIe or otherwise, whatever interest it might 

- .. -----­
4 The title policy contains standard exceptions for easements or Claims ofeasements not shown by public records. 
matters that would be disclosed by an examination ofthe premises. reservations in patents and water rights. This 
would include a statutory easement Of right-of-vvay such as is recognized by Idaho Code § 42~1 f 02 for the delivery 
of irrigation water (as opposed to drainage) that may have existed at lbe time Janicek acquired title, and the 
reservation by the United Staws in the original patent ofa right-of·way for ditches and canals constructed by the 
United Sllltes, But an easement or right-of·way in Purdam Guleh Creek across the Janicek properoy for whatever 
purposes, is, however, fur different from tbe outright ownership ofpurdam Gulch Creek thai NMIO claims here, 
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have had in ditches, canals and other facilities that the United States originally constructed 

within the NMID boundaries, including whatever interest it may have had in a right-of-way for 

drainage coincident with the course of Pur dam Gulch Creek. See Quitclaim Deed, attached as 

Exhibit B to Affidavit of Michael Lawrence. Warranty or not, the United States could convey 

no more than it held. At most then, NMID could have acquired only a right-of way through Mr. 

Janicek's property coincident with the course of Purdam Gulch Creek for carrying away drainage 

water. That is a far cry from ownership of the Creek itself. The BOR's quitclaim deed to 

NMID expressly also does not convey any water or water rights to NMID. 

(3) Purdam Gulch Creek is and was a natural watercourse containing public 
waters. 

The Idaho Supreme Court has defined a natural watercourse as: 

[AJ stream ofwater flowing in a definite channel, having a bed and sides or 
banks, and discharging itself into some other stream or body ofwater. The flow of 
water need not be constant, but must be more than mere surface drainage 
occasioned by extraordinary causes; there must be substantial indications of the 
existence of a stream, which is ordinarily a moving body ofwater. 

Burgess v. Salmon River Canal Co., 119 Idaho 299, 305,805 P.2d 1223, 1229 (2001); Loosli v. 

Heseman, 66 Idaho 469, 481,162 P.2d 393, 398 (1945). All evidence shows that Purdam Gulch 

Creek meets this definition-that is, it contains a year-round stream of water flowing in a 

definite channel having a bed and banks that eventually discharges into another body of water 

(i.e. Mason Creek, and then the Boise River). See Aff. of S. King, 'r~ 2-9, Exhibit B. As a 

natural watercourse, its waters are subject to appropriation by the public as a matter of 

constitutional and statutory right. See supra discussion, Section I. 

It must be undisputed that Purdam Gulch Creek was a natural watercourse prior to its 

being deepened and straightened by BOR or NMID to facilitate drainage. As shown on page I 

of the Estimate of Cost for the Nampa-Meridian Drainage System attached to the 1915 Contract 
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between BOR and NMlD provided by BOR in response to Janicek's discovery requests, Pm'dam 

Gulch was a "nateral drainage course" that BOR agreed would be "straightened and deepened" 

to become formal parts of the irrigation district's drainage system, See Aft'. of Michael 

LaWl'ence. Exhibit C, 

There also is no dispute that the BOR actualiy deepened and straightened PUl'dam Gulch 

Creek to fad litate drainage of lands waterlogged by inefficient irrigation practices. But those 

actions do not change its character as a natural watercourse, Simply put, a natural watercourse 

does not lose its identity merely because man has manipulated it See Burgess, 119 Idaho 299, 

305, 805 P.2d 1223, 1229 (finding that, although a large danl and other works altered the flow of 

Salmon Falls Creek, the creek still met the criteria for a natural water course); see also 

HUTchinson v, Watson Slough DUch Co., lOl P. 1059, \060 (1909) (affirming trial court's 

finding that Watson Slough remained a natural water course existed and exists even though an 

appropriator "made some slight improvements in the way oflowering the bed of the channel and 

removing sand and gravel bars, and also constructed a small wing dam in the Snake river in order 

to divert a larger volume of water into Watson slough than had formerly been flowing through 

that channel"). 

No other rule is workable, The only logical extension ofNMID's position is that 1')0 

water rights can be perfected within its boundaries because once waste water, seepage, incidental 

recharge and return flows from its irrigation reach a natural stream that has been modified in aay 

way. that stream becomes a control device that it owns, together with the water in it. That 

presumably includes Indian Creek (which, until recently, was confined in a tunnel \L'lder the City 

ofCaldwell), the Boise River (which has becn substantially dammed, dredged, Channelized and 

manipulated from its headwaters to its confluel1ce with the Snake River by BOR and llumerot:s 

irrigation entities), or the Snake River (which has been dammed, channelized, dredged, operated 
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and maintained at various points throughout their length to accommodate irrigation, drainage, 

hydropower, navigation and salmon flow augmentation) as streams that are no longer natural 

watercourses from which the public may appropriate water, as guaranteed by the Idaho 

Constitution.s 

B. NMID does not "own" the water in Purdam Gulch Creek. 

As mentioned above, IDWR's recommendation names Purdam Gulch Creek as the source 

of water right number 63-27475, and makes no reference to the presence of "waste water." 

Nevertheless, NMID asserts in its objection that the water within Purdam Gulch Creek "is 

seepage or waste water that has been developed, captured and/or controlled by NMID" and that 

this somehow makes the water "not subject to appropriation." Much ofthe water in Purdam 

Gulch Creek may derive from seepage or retum flows from irrigation deliveries, bul NMID's 

contention that it "owns" such waters has no basis in prior appropriation law. 

(1) One can obtain a water right in "waste water." 

As an initial matter, even if one concedes that Purdam Gulch Creek is a "drain" 

containing "waste water" that derives solely from irrigation of lands within the NMID 

boundaries (which Janicek does not concede), Idaho law still allows one to establish a water right 

in waste water, including waste water in drains. Idaho Code Section 42-107 expressly exter.ds 

the laws governing water right appropriations to manmade ditches "constructed for the purpose 

of utilizing seepage, waste or spring water of the state." See Colthrop v. MIn. Home lrr. Disl., 66 

.3 Among water users, delivery organizations and administrators in Boise VaHey, it is well-known that the irdgation 
developments and manipulation of watercourses WIder the Boise Project have resulted in the situation where the 
natural flow water rights perfected with points of diversion from the lower BOlse River are satisfied almost 
exclusively with return flows (Le., water accruing to the Boise River through direct drain water discharges, seepage 
from irrigation canals and laterals and return flows resulting fi·om incidental recharge of the shallow aquifer due to 
irrigation. See Water District 63 Watennaster's Report excerpt attached as Exhibit D to Affidavit of Michael 
Lawrcnce. UnderNMID's and BOR's view, like Purdam Gulch Creek, the natural streams that carry some of these 
return flows and indeed the Boise River itself together with all the water that accrues to them are owned by either 
the BOR or the irrigation entily whose irrigation deliveries generated them, and all the claimed appropriations from 
those sources would be illegal trespass. 
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Idaho 173, 157 P.2d 1005 (1945), quotingSebern v, Moore, 44 Idaho 410, 418,258 p, 176, 178 

(1927) ("surface waste and seepage water may be appropriated under the provisions of e.S" § 

5562 [now Section 42-107], subject to the right of the owner to cease wasting it, or in good faith 

to change the place or manner ofwasting it, or to recapture it, so long as he applies it to a 

beneficial use''). Clearly, Janicek can establish a water right that consists ofwaste or seepage 

waters under Idaho law. 

(2) Purdam Gulch Creek's waters have not been beneficially used by NMID. 

Moreover, even if Purdam Gulch Creek is characterized as a "drain," that contains waste, 

seepage, or return flows from inigated lands within NMID's boundaries, those waters are 

nevertheless public waters that are subject to appropriation, and are not "owned" by NMID or the 

BOR because they have not applied the water to beneficial use. See J. WARNeR MILLS. Mills' 

Irrigation Manualfor Lawyers. irrigalion Officers, Engineers and Water Users at 102-03 (1907) 

("A diversion ohvater for drainage. without any intention to apply it to a beneficial use. does not 

make an appropriation of such water."); see alto id, and CLESSON S, KINNEY. A Treatise on the 

Law ojIrrigation and Waler Rights Vol. 2 at 1206 (2d ed., 1912) ("Water flowing in a drainage 

ditch without any intention to recapture it. is abandoned.") See also 43 U.S,c. §§ 372 (the right 

to (he use ofwater acquired under tbe provisions ofthis act shall be appurtenant to the land 

in'igated and beneficial use shall be the basis, the measure and the limit of the right). 

Whatever modifications NMID and BOR made to Purdam Gulch Creek, those 

modifications ,,,ere made to carry away exc= water. The infonnation provided to Janicek by 

the NMID and the BOR through discovery does not disclose any original intent to beneficially 

use any drainage water in PUl'dam Gulch Creek induced by the BOR's deepening and 
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straightening efforts.· See Exhibit C to Affidavit nfMichael Lawrence (915 Contract). As a 

matter of law, because there was no intention apply water from Purdam Gulch Creek to 

beneficial use, NMID has no basis to claim any interest in those waters, let alone (hat it "owns" 

them. 

Yet, it is apparent ftom NMlD's objection that it does believe it "owns" all water in 

Purdam Gulch Creek that can be attributed to irrigation ofNMID lands, and that NMID can 

prevent others from appropriating that water, even though NMID does not put the water to 

beneficial use itself NMlD's position that water accruing to natural streams (or drains) as 

surface waste, seepage or return flow incident to its irrigation deliveries is "private water," or 

water under its "control," or waleI' that it "owns" is misplaced. This is incorrect because they 

have relinquished any claim to use this water once they have delivered it to their consumers 

without taking actions to save or recapture the water before it reaches the public waleI' supp!y. 

As then-Presiding SRBA Judge Burdick correctly held when the issue was presented to 

him in 2003: 

The situation is different ifafter the original appropriator relinquishes control of 
the waste water and the water returns to, and is commingled with, a natural stream 
or aquifer prior to being appropriated by a third party. The water is then 
considered "return flow" and is subject to appropriation by third parties as part of 
that tributary body ofwaler. In such a situation, third party junior appropriators 
relying on the return flow have rights which in effect place limitations on the 
original appropriator's ability to alter the consumptive use of the original right. 
See Crocketl v. Jones, 42 Idaho 652, 249 P. 483 (1926); Beecher v. Cassia Creek 
lrr. Co., 66 Idaho 1, 154 P.2d 507 (1944) (establishing junior user's right to 
existing conditions). 

In re SRBA Case No. 39576, Order on Challenge at 16 (Apl'. 25,2003), aff'd A&B lrrig. Disl. v. 

Aberdeen.Springfield Ground Water District et ai, 141 Idaho 146, 118 P.3d 78 (2005). In other 

" It is clear that recaptured water must be applied to beneficial use on the same lands to whicb me water was applied 
in its original applicalion. See U.S. v. Pioneer lrr. Disl.. 1~7 P.3d QUO, 60S (2007) (quoting I.e. § 42·915 for the 
proposition that a "water right shall forever remain a part ofsaid tract of landj. 
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words, the "waste water" that NMID suggests it has "developed, captured andlor controlled" 

really is water that has become part of the public waters by virtue of having been commingled 

with waters ofnatural watercourses and the aquifer. As such, the waters are subject to 

appropriation by third parties such as Janicek.' 

Accordingly, Janicek's appropriation of the waters of Pur dam Gulch Creek cannot be an 

"impermissible trespass" as alleged by NMID because NMID does llot own Purdam Gulch Creek 

or its waters. As a matter oflaw, the NMlD and BOR position must be rejected, If that position 

prevailed-ifNMlD "OWtlS" the natural streams within its district boundaries and Ll}e waters i" 

them, then what becomes of Janicek's water right, must become of all the water rights 

developed in the natural streams, including the Boise River itself, within the extensive 

boundaries of the BOR's Boise Project over the pasl100 years, As discussed, Idaho's 

constitution and laws vest the public with ownership of the state's waters and provide for the 

public's appropriation ofsuch waters. NMID therefore has no basis for alleging that Janicek's 

appropriation ofwater from Purdrun Gulch Creek constitutes a trespass. 

CONCLUSION 

NMID and BOR cannot satisfy their burden ofshowing that IDWR's recommendation 

for water right number 63-27475 was in errol'. The undisputed evidence shows that Janicek and 

its predecessors have diverted and put to beneficial use the water right described in lD\llR's 

recommendation since at least as earty as1951. The constitution and laws ofthe state ofidaho 

guarantee Janicek's right to appropriate water from Purdam Gulch Creek. Accordingly, this 

Court should grant summary judgment in favor 0:Janicek and decree water right number 63­

27475 as recommended b}' lDWR. 

7 NMID. BOR or their cor.sumers could undertake efforts to prevent seepage and other incidental retum flows and 
Janicek could not complain. But Janicek still has a water right IfNMID or the BOR desire a water right from 
Purdam Gulch Creek they can make similar appropriations subject to Janicek's prior right. 
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(1--t!:-- MrdUl1,DATED this .I I day Of~_ 200S. 

Respectfully submitted, 

GIVENS PURSLEY LL> 

By(/ItJ!t~~ 
Michael C. Creamer 
Michael P. Lawrence 
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Fax: (208) 388-1300 
www.givenspursley.com 
Aliorneysfor Janicek Properties LLC 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWI!,; FALLS 

Subcase No. 63-27475 In Re SRBA 

Case No. 39576 NOTICE OF HEARING 

Please take notice that a hearing on Janicek Properties, LLC's, Motion for Summary 

Judgment en the above-captioned subcase wlll be held on Tuesday, the 18"' day of March, 2008 

at 1:30 p.m., before Special Master Theodore R. Booth at the Idaho Supreme Court Building, 

451 West Slate Street, Boise, Idaho. 

0, 'Ii
DATED tlus J-~tl~dayofFebruary, 2008. 
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David W. Gehlert 
US Department of Justice, Natural Resources 
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1961 Stout Street - 8th Floor 
Denver, CO 80294 

USDI Bureau of Reclamation 
c/o US Department of Justice 
Environment & Natural Resources 
550 West Fort Street, MSC 033 
Boise, ID 83724 

Nampa and Meridian 
Ringer! Clark 
c/o Daniel V. Steenson & S. Bryce Farris 
P.O. Box 2773 
Boise, ID 83701-2773 

"' U. S. Mail (2/20108) 
_ ...._Hand Delivered 

Overnight Mail 
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__ E-mail 


U. S. Mail (2120/08) 
Hand Delivered 
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E-mail 
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Michael C. Creamer [ISB No. 4030J 

Michael p, Lawrence [TSB No, 7288J 

GIVENS PURSLEY UP 

60 1 West Bannock Street 
p.o. Box 2720 
Boise, Idaho 83701-2720 
Oftice: (208) 388-1200 
Fax: (208) 388-1300 
www.givenspursley.com 

Attorneys for Janicek Properties, LLC 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In ReSRBA Subcase: 63-27475 

Case No. 39576 NOTICE OF SERVICE OF DISCLOSlJRE 
OF EXPERT WITNESS STATEMENT 

Janicek Properties, LLC ("Claimant"), through its counsel Givens Pursley LLP, hereby 

gives notice to all parties and counsel of record that on February 8, 2008, Claimant served upon 

Nampa & Meridian Irrigation District and the United States Bureau of Reclamation a Disclosure 

of Expert Witness Statement for Claimant's expert witness Scott King. 

Dated this~nI- day of February, 2008. 

GIVENS PURSLEY LLP 
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CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this 81"\Tday of February 2008, the foregoing was filed, 

served, or copied as follows: 

Notice of Service of Disclosure of Expert Witness Statement 

Clerk of District Court 

Snake River Basin Adjudication 

253 3rdAve. N. 

P.O. Box 2707 

Twin Falls, ID 83303-2707 


Disclosure of Expert Witness Statement and Notice of Service 

Nampa and Meridian 

Represented by: 


S. BlYce Farris 

455 S. Third Street 

P.O. Box 2773 

Boise, ID 83701-2773 

Fax: 208-342-4657 


Disclosure of Expert Witness Statement and Notice of Service 

David W. Geblert 
U.S. Department of Justice, Natural Resources Section 
Environment & Natural Resource Division 
1961 Stout Street - 8th Floor 
Denver, CO 80294 

Notice of Service ofDisclosure ofExpert Witness Statement 

Director of IDWR 
P.O. Box 83720 

Boise, ID 83720-0098 

Fax: 208-287-6700 


Notice of Service of Disclosure of Expert Witness Statement 

Chief ofNalural Resource Division 

Office of the Attorney General 

P.O. Box 44449 
Boise, ID 83711-4449 

_X__ U. S. Mail 
___Hand Delivered 
___Overnight Mail 
___ Facsimile 
___ E-mail 

x U. S. Mail 
___Hand Delivered 
___Overnight Mail 
___ Facsimile 
___ E-mail 

_X",-_U. S. Mail 
___Hand Delivered 
___Overnight Mail 
___ Facsimile 
___ E-mail 

_X,-,-_U. S. Mail 
___Hand Delivered 
___.Overnight Mail 
___ Facsimile 
___ E-mail 

x U. S.Mail 
___Hand Delivered 
___Overnight Mail 
___ Facsimile 

Michael P. Lawrence 
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S. BRYCE FARRIS (ISB #5636) 
RINGERT CLARK CHARTERED 
455 S. Third Street 
P.O. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 

Attorneys for Nampa & Meridian Irrigation District 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAUB 

In ReSRBA ) 
) St;bcase No. 63-27475 
) 

Case No. 39576 ) !'IAMPA & MERIDIAi'<' IRRIGATION 
) DISTRICT'S AME~DED EXPERT 
) WITNESS DISCLOSURE 
) 

Nampa & Meridian Irrigation District (hereinafter "NMID") by and through its attorneys 

of record, Ringert Clark Chartered, hereby discloses the following individuals who may be called 

to testify as expel1 witnesses at the trial for this matter: 

1. 	 John P. Anderson. Mr. Anderson is the Water Supermtencent for NMID. Mr. 

Anderson is expected to testify as both a Jay witness and an expert regarding 

operation and maintenance of the Purdam Drain, the delivery of irrigation water to 

the Claimant's property by NMID, the delivery of water from tile Purdam Drain to 

landowners of?-JMID which are located downstreanl of Claimant's point of 

diversion, NMID's drainage system in general and specifically related to the 

Purdam Drain, the source of water in the Purdam Drain, a$ well as any other 

relevant facts concerning (he Purdam Drain and Claimant's use of water from the 

NAMPA & MERlDIAN IRRIGATION DISTRICT'S AMENDED EXPERT WITNESS DISCLOSURE 
Page 1 



Purdam Drain. At this time. Mr. Anderson has not reviewed any specific 

materials other than his OW;! personal knowledge and observations over his twenty 

plus years as XMID's superintendent. Mr. Anderson is not being paid for his 

::eslimony. 

2. 	 Daren Coon. Mr. Coon is the Secretary/Treasurer for NMID and is expected to 

testify as a lay witness and expert regarding the history ofNMID and NMID's 

drainage system, including the construction of the Purdum Drain for KMfD. 

specifically including the construction of the Purdam Drain at the location of 

Claimant's point of diversion, any transfers oftille by the Bureau of RecIamatiotl. 

as well as any other relevant facts concerning the Purdam Drain and Claimant's 

use of the water from the Purdam Drain. At this time, Mr. Coon has !101 reviewed 

any specific materials other than his own personal knowledge and observations 

over his twenty plus years with NMID. Mr. Coon is not being paid for his 

testimony. 

3. 	 Jerry Gregg - United States Bureau of Reclamation. Mr. Gregg is expected to 

testify regarding the history of KM1O, the development of the Boise Project, 

including NMID's drainage systems. Mr. Gregg is further expected to :estify 

regarding the construction of the drainage system for KMID, including the intent 

and purpose of the construction of the drainage system. The documents reviewed 

by Yfr. Gregg may include those documents attached hereto which show that the 

Purdam Drain, at the location of Claimant's point of diversion, was constructed in 

approximately 1916. Mr. Gregg is not being paid by N"MID for his testimony. 

NAMPA & MERIDIAN IRRIGATION DISTRICT'S AlviENDED EXPERT WITNESS DISCLOSURE­
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4. 	 Robert D. Schmidl. Mr. Schmid! is a hydrologist. Attached hereto is copy of Mr. 

Schmidt's CV. Mr. Schmidt is expected to testify regarding the source oflhe 

water in the Purdam Drai:1, including the fact that the source of the water in the 

Purdam Drain is waste and/or seepage water derived from NMID. Attached 

hereto is a copy ofMr. Schmid!'s report. Mr. Schmidt is not being paid by 

NMID for his testimony. 

DATED this $!!day of February, 2008. 
RINGERT e'L,!M<;JI><'CHARTERED 

# ~-..,.---.... --'Bv:J/P-~ t!.----­
, " S. Bryce Farris 

Attorney for Nampa & Meridian 
Irrigation District 
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CERTU1CATE OF SERVICE 

I hereby certify that on this f qay of February, 2008, I served a true and correct copy of 
the foregoing document by U.S. mail, postage pre-paid to the following: 

Janicek Properties, LLC 

c/o Michael P. Lawrence 

Givens Pursley, LLP 

601 W. Bannock Street 

P.O. Box 2720 

Boise, ID 83701-2720 


USDl Bureau of Reclamation 
Represented by: 


US Department of Justice 

Environment & Natural Resources 

550 West Fort Street, MSC 033 

Boise, Idaho 83724 


Director of IDWR 
P.O. Box 83720 

Boise, Idaho 83720-0098 


S. Bryce Farris 

NAMPA & MERIDlAt'f IRRIGATION DISTRICT'S AMENDED EXPERT WITNESS DlSCLOSURE­
Page 4 



of 

BOISB PRGJ£:C:C 

for 

1916. 

*" * * :1> 



H/;,'Mr".. 
l'·I!.~r'n· 

H, & Vol, 

f'L 4 iN 

ill, ;Ii w, 

E:~PLANATION L_-::
R 

-,:4,-;;w;-,-"4~~'~- ~ 
Ph'lfJ£CR !RRIGATION I1!STWf:i~./.."".:..:. 

;..\,~ N.M..~PA"""'ERWIAN tRRrGATION (~tSn{iGl 

lL S, f! S Tn.EPriON!.: H'''"''?~ j_ ••:.. ~-,••,,:~~ 

,r::::.<}:?; '~ '~'f4 !">-",.-'. - ,"",::;/ ':~I\:' 

(i:'"", 
UNITED 

,,'". ',~~n..~:\ 

~"" " ~:iI/r..' N 

RFCLt~~"tATi ()r"J :; t;,,~\!! 1": t~ 

PROJECT IDAHO 
GENERAL t-IAI" 

~,CA! r 
" '",1!:~, 

'~~'-'_':._'_"""'.""O 
q" ~ 

fR, ::t IN. 

NOTE, 
l,r;N?c('j ,~~/,,"W ,i?-::t""',-:,\ (,~y; ,:;:Cr+",?/ .c',f>.." f!:7),",,4)., t.~/ 

!/>::i~rd>~:O O;P;ff {h;·,1'!\fGlo; 0/' ,;6,p ". 

A, ga 'J/tI, R, 1 W ~~L l & w·e , !" 

, •H, 
,,',_._'" ,_J..."...___.".". i 



" 

" 

nilE;, 

R 5 W, 

t:onS~t"n 
_"'''-'_ (rOndntcl:ilJ~~!' }?v/}C~r.d F...JI'I+~9h' 

-
4/;;" "<, Pl/)NCER fRRIGATHJN Of~,'iii:ii,~T 

P 1', 1,,'Ii 

,\. ~jAMPtd,f(RI;)If\N iRt:t,(,AtION lJISrRtC" 

O. ~", ft S rfLI:PHf''if\f Uf'I( 

C!:PAfHf'.lfNi OF ",'HI: If'>Jl'::ZRI':JP 

UNI1"Ff) Rf.CLA~Ij\nON 

BOISE 
CF~H: :'~"'L {.il.'f') 

;,::ALE 

'11;',;" 

~ a v,: 

+,' 

, I: G r:: It c, ';;" 
't 



--

--

EXCAVA:i:IGN RECORD 1916* 
-----------------------------------------------~--------------------

~ttame of :Sectio.tu,Lin. t :AYer .. :Mi108 ; Cubic Yds: Date : ~I 

]);-8.1n : :Exoavated..: Out :Exeu.v,", !Exeavatect ~ OO111rr..enced 
: ; 

~ 2..'" •West End 	 '5'-11,.'1' 26.095: 11.8: 4.94: 2~57 ,6.89:!¥"oY. ,I":;! 115 

2arkar 	 :5'-1~;1: 4.450: 11.4: .84 : t36, 552 :.lipl'" Q ;;;9 1::'6~Ma..y " "­

t1 n ..Bardsley :-5 f 
.... 2:1 ; 7,800! t It -.... '" 1.£8; 37 t 866 :iitar. 30 t 15 ~A-pl" '" 

Gulch ; 
·Caldwell 6 ,_,.:1. -1 . 4,.771 : c! 1Il'4:. .91: lo,930;May 30 1916: J:~:r:le 

].lee o.e]," : 
WilSOll. ·5t_l-fr~1· 27,360 : 10,1 : 5.18: 206,049:Jan. ;:; 1915 !1:fay 1 

.. -?l' ~ 

" ~ --" :4 1 _ 1:1: 	 : '" 1,509:
·fi'-I1.·1' 1,. 50 ~ 	 '16:FeoJ)Orr 	 ..... 2'"''- '/ ,940: 10.7: 66 ,928; Jal'l. 10 
, .· . 

JOJtsph 	 ~f;t -11:1: 6,100 : 10~'1! 1.15: 51 .343 : JaIl. 8 1916: •· . 
;Elijah 	 ;5' -It:1 ~ 26,225: 10.7: 4.\1'1: 219, 2Z5: Ja:l. 50 ~16: J11l1C 

:4 r_ 1:1: * 876; 
A/l.roll 	 '5,-,1,.'1' '1,100 : 10.5: 1.35: 58.807:Apr. :3 1916:ApI' .,.. .....2 if­ • 

: 
l'urdam ~~I l~.l. 19 ,820; 10.'1: 	 26 '16:Sap."v - 2" • 	 3.75 : 167,020: June 

·• 
l!'ive Mi1a:lj'-li:l: 8,395: 11.0; : 

: 10.1..211 : 11,650: 10.9::8 1 _ 2:1: 39,947: 10.5: 11.34: 0.'/0.947 :Dec. 22 '15:1'lot c 
: 	 : 

Ten litile 	!6'- 2:1: 60:49Q: 10.9; 1l.4'l: 5 '{2. 230: June 12 '16: " 

, .· ­
Nine ""'Mile'~' _1·'1.. '1- 18,380; W.O: 34148: 1:36.266: Dc t- t 16: Deu. .. 2·' 	 10 

: : 
Sky Eilot:;;'-ljr:l: 9,530 : 9.3: 1.60 ; 62?i6.1~;))8c .. 1 1016: no",; (: 

: 
Totals 	 286,053: 54.1'1 : 2 , 660 .46 5 ; 



! ~ 
:':1b. J ~.!. ;:.. 2. 

, ,
J_ ii C 51. £: }::!.. -. [ r . ~ \.t. .e. 

;, 
,;\..~ 

t 



't 
" 

,,,.(,1 ' 
;l\· r ' I 



R. t1 W" 

3 

;...;;l-"""I---­
f;1 '3 W. 

T, 

" Ni 

N, 4 
P'O~lEfP lRRIGA'f!f)N m:~:';?l<:r 

N4MPA-M [,,;OIA"1 iRRI(;A {!il(\. [';1$ fHie-:­

t,i, 'S R. 

f.?r'"""'.·.,,:'~ 

/. ,/ 

t INC '1"?'K-4! .;,r";:r!H¥i:::."! 

~Q""/ .,;>"'- /i, 

"';:' 

rp.f\qt<tf t{'; cr : ..~?~ ;NT~;.)I(,t, 

~} nECl A~AA"l!I)i': SERVlC:r 

BOISt-
GENERAL Mt\iJ 

SGt\t_t 
"_ ..',. ' 

1!)H2 

R 3 IF¥. R. ~ 't\ii/:, 

R 

" 

N,:r~t::. , 
&'0'.;),::/., I;,,<:,l..;nv /(,~~.~""'r::iI'~';'::C~~" I' ;-Hir.7/ C(Y1,']~ 1M'",!"',f>'? t.7t~ 

Oi:tfn(,r,5 ,,<.... ,,~. {\~)<"H_:/~-<' ,:?I""",'~'II'i! lhJ/«t', 

H.1. W, ,,­ F R 2 (£,' 

fJ ,; ff/ . .'.1 f, 

----1 

r 

p 

}~~ :' 



---- ............. - -,-"'..-......... - -- - ... -.- ~ --~~- .... -.---- -- .................. -_.--- - --------.,-.-­

l I 
__N_ •• M __________ M _____________________ •• __ - ___ ~ __________ 

--,.. ,\- .... ­
• 



:'F'.:.LIL ~"lt'l'11Il _ p;V1?,~:rtG/1'fIQ~l"', 101.~... 	 I'llBleI:' YlO. 1 <> 

"""_ ..... 'W""', ........ ""' ... "".,,"'" _ ...... ,_, __ ~"~-,,, .., ...... '''','''_, _ .....' _ ... ___________..... _ .... _",...."_____.... ___ .... ____,___.... __________.... __
~"_" 

tIZ ,f';'.::t '~I!' ~-:, (if' :8~1i::;"'p'?-.;,i! 
"" ,,"",s.,. 'r';t -,,'1' l!'./','l,... ~~.e, 1;"r{"~",~ ~~~4~';Q ,.,. ... C'-I__...,t.~'-.r~<lI>.-"~
J_"~\~_"",, 1\ ,,::,,io~1./ •• ~ -j;,·~{,l .. "I.... ,..~,". ,JJ".44-. ..J ....... '"''f<~fj<\...... -.''Y-,... ~.


"._-~ -"'"-.-~"'-:-- ~ E~,$t. -Oalc\$"e 11 '''-~---

r, Ct..;;·~:. .t -V.-.,.:Js;l» '1./730 ~ Midway _ Ih.L,f'r::Pfi~ 

· 
•• 
• : 

~~ 
· 
· 

:. · ?'2,z;~t, enc -;J'",' P~!_L 
~, ~r" • -lOO ! WI: Be Pf~rket' • 

~ •• 	 • 
f,.;ru Fk'L:4' 	 ! , i~ • 

· · • 
~.~ 

• "'''"...''''' • il ~PUli 
: •• •• ••."Or 	 a · 400: ~~: • ;~15 •• Il· 	 · • • • :•· 	 · ~,,:,,·O• 	 •• I'~ · Jonal',f.lff.l : ­

·• •• ·• · •• r 	 & M\)!~ :: :r.' ::: ~ ~,~.: 1,J2 30 •• 1 ,,!~60 Fi V1) 11 Ton f-i 11e (:!":rcd ~U!, :r: 'I 
• 	 W\'}l" it d..[;(~f': 1(>l~l )· .· . 

,1,;~' i o<"Je 11lS\;~e ~~::t"L.t; : .'""..-"~~,:' ..----.j1$L.------.:_ i.l:O:• 
.., 	 ill -"""'''''...~:-------- ,~----------

• 
.P iO~~J_)~t ~~ t .. 

i v t E' i:,'1:;,t"1$ · · .. .. •· 	 ~ :. : • 	 >~ 
_ " ..________.J..., ______..____.A~i{!'lHi Su~-d I;: .~ J.:i1 \.~{" • ! l!3 : 60: 	 ~ · .• • •· "~~ ? t·~ • 	 :? 

O~A~{D T(Yrj~L ~ " .. e "' A .. ~ ,Q(;)O: 1J;)$1 Qt· .,.~..~ :: 	 o 
...... ""'----......--...,...-.... --'''"''-..~ ......."---- ...-----'''""---....----.... ----------_.""--,----'''''''--,---------.... - ...'- ...._-,---­

~ 	 I-'
"', 	

Th10 J.l~~'-~;,: \:~::.'i".i>t.J.·l.l.Ct~,d und:":.'I' Orit~in~J. Pio:n.~·,·.l' t}ontr:1~et~ 

C(Jtlt c'i' U~i!:;-; ·~-')J;1:\. 'ii'lfldtJJd l;.t,etw.i!."~n Plonef~,r Dl.{st4 Eel' 'i'~·anpa ...·:M;~rtd)~.n Di~t,
"" ,,$* 11~inar1 wcrk & eat ~ i~ thi8'~rG3 in 1 3 & 1914~ 

-
'\-' 



tl: f:: 

y' y 

• 

':'- ',' r ~.' 1. .. • 1 '!'; lj y' ;,i, " i;.c , '. I r " ~.. i " '" 

" , <, .­i .' (1, r (1 ~~ ..," t (; 1 1 , ~ 
" " 

• ,"':'ilf>j';,! ,!":'~; n 5:: Di ,K i,~; :~i'Bi 'L; ~, '~ i,'£' t-""'<t"I<'~"'.' " 

,"" ;,
Til:.' ,1' ,1t,;.:~" f:;.'< t:·:d" ,,~ i"f ~t t~ct tc C,. t ~'{~ ~:l) (;";')'1', I. ~ .. 

~ ,. 

" ¥ f J ' '" .,
19r~.;r.;--·\:;.4_!', ...... ~ " .,
t ,,1 1: ~~ l!': ;:; ... ~ '" " .. ~ " 

" P~~i~t:;,tf~~~- :J::: >~'-'~,;~r;~~'~·~6 " 
;Ii 

" 

" . 

. " 





Curriculum Vita 

Robert D. Schmidt 

Education 
B.S. Mathematics 1970, University of Minnesola 
M.S. G-coengineertnglHydroJogy 1985, Universi~y of Minnesota 

Work History 

1-007 Consulting Groundwater Hydrologist, Boise Idaho. 

Develop a groundwlter hydrologic model !o estimate seepage rates from the proposed Black Rock reservoir 
near Hanford Washington, and p;JlentiaI impacts on the nearby nuclear reservation. Participare in a 
collaborative study with t;nivtrsity of ldaho economists to develop coupled hydrologic 2nd economic 
models for the Boise Vallcy. Use the models to quantify the value of hydrologicieconomic externaHties 
associated with canal seepage, drain relUms and groundwater pumping in the Boise Project. 

2000·2006 Hydrologist, Bureau of Reclamation, PN Regional Office. 

Conduct a broad range of groundwater hydrologic investigations in Idaho and Oregon, mostly involving 
development and application of groundwater models. Develop a GIS water budget data base for the Lower 
Boise Valley. Project the impact of future Domestic, Corrur.ercial t Municipal and Industrial water u:;e in 
(he basin on groundwa:er reSOurces. Develop analytic clemenl groundwater models of L1e Boise Project., 
for usc in evaluating hydrologic impacts of new groundwater withdrawals on Reclamation canuls und 
reservo~rs. Provide expert testimony with regard to llydroJogic impacts of new groundwater withdrawals on 
Boise Project canals. and drains. 

Participate in informational exchanges with other slale, federal, tribal, and university hydr(jlogists regarding 
groundwater rr..odel development and application in Idaho and Oregon. Develop models of groundwater 
and stream interactions in the Bandon Cranberry Water Omtrol District, for the Oregon Water Resource 
Depl. Develop flow and contaminant transport models for gasoline spill remediaiic:n in Payette Idaho and 
Garden Valley Idaho, for USEPA. Coordina!e development and application of groundwater ar.d river 
system l~odcls of loe UmatHla basin in Eastern Oregon, to determine How mitigation rcquirement') (or 
irrigation dislricts. Direct Reclamation activities related to monitor well construction and ll)nfrologic data 
acquisition in the Eastern Snake P;ain, Me-mher of technical advisory committee for the University of 
Idaho, Eastern Snake Plain groundwa:er model en:tancemenl project. 

1998·2000 Hydrologist)Team Leader Managed Aquifer Recharge Program, Bureau of Reclamation 
and Idaho Dept of Water Resources. 

Dire<-'! hydroJogic investigations of managed aquifer recharge in the Eastern Snake Plain. in conjunclion 
with the Idaho Depar:mcnt of Water Resources and the UniverSity of Idaho. Use hydrologic r.1odels in 
identify potential managed recharge sl~es and determine impacts an groundwdter level and spring discharge, 
Evaluatei:npacts of managed aquifer recharge on Salmon flow augmentation, hydropower rig1lls, rental 
pool water availability, winter water savings, instream habitat for fish and wildlife. \Vork with IDEQ and 
rDWR to establish groundwater monitol'ing requirements for pilo'~ recharge projects. 

1<)97·1998 Consulting Groundwater Hydrologist. 

Develop groundwater hydrolcgic models for mine closure pla!1ning:. (sub contractor to DB Stephens and 
Assoc.) 

19'15·19'17 Hydrologist, Bureau of Reclamation, Denver Technical Support Center. 

Perform hydrologic bvcstigations in SLpport of experjmental in~situ copper leaching test at the Mineral 





Park mine in northern Arizona, Conduct pumping tests and develop analytical and llumerical groundwater 
models. 

1992-1995 Supervisor, Hydrologic Applications Group, Twin Cities Minnesota Research Center, 
Bureau of Mines. 

Directed mUlti-disciplinary group of s.c.:ientisl.$, engineers, and Lechniclans in hydrologic studies relaied ~o 
mining and water resources. 

1975- 1992 Hydrologist, Twin Cities Minnesota Research Center, Bureau of Miues. 

Develop analytical and numerical models of groundwater flow and contaminant lranSpcft in connection with 
coal and hard rock mining actLvities. Develop new coal mine dewatering methods. Conduct aquifer tests 
and develop hydrologic data acquisition systems for aquifer testing. Prepare and p:Jblish investigative 
repor:.s. 

Selected Reports and Publications (1990- I"'esent) 

Schmidt RD, ,1. Johnson. K. Diaricksell, Modeling Groundwater Hydrologic Impacts of !he POlenlial Black 
Rock Reservoir, USSR Technical Series TS-YSS-19. September 2007,88 pp. 

Schmidt RD, D. Dyke, Z. Cook, A DiMrihuted Parameter W,Ht,r BUdget Data Base for Lower Boise Valley, 
A collaborative USBR!!DWRreport, Jancary 2007, !lOpp. 

Scl,midt RD, Hydrologic Analysis of the Payetle Gasoline Spi:! (USBR report for USEPA) August 2002, 
32 pp. 

Schmidt RD, Modeling Groundwater and Stream Interactions l the Bandon Cranberry \Varer ('-011tr01 
District Bandon. Oregon, (USBR repor: for OWRD) July 2002, 74 pp. 

Schmidt RD, and K Tarbet, Sand Hollow Groundwater Hydrologic Modeling Investigations, USBR reporL 
March, 2002, 29 pp. 

Idaho Dept of Water Resources Investigative Report, Feasibility nf Large-Scale Managed Recharge of ,he 
Eastern Snake Plain Aquifer System, (coauthored with Paul Castelin, Jdfery Lefkoff, and R;:x Harding), 
December, 1999, 233 pp. 

Schmidt RD and D_ Earley, New Facilities lnvesligation&: Hydrologic Impact of III SHu Leaching at Cyprus 
Mineral Park Mine. Aquifer Protection Permit Application submiHed to Arizona Dept. of Envlronrncn:al 

Quality, July I 1995. 

Schmidt RD, Scllovlch MJ, Sodhi p. 3:11d 1. Oswald, Reference Guide and User Manual for tv:FLOW, an 
Analytic Elcmer.! Hydrology Model, CSBM Open File Repror! ,1995, 

Schmidt RD, Dahl L" Kim Kl Paillet, F. and D, Earley, Hydrologic Characterization of a Chalcocite. 
Copper Ore Deposit for In SHu Leach Mining. SME/AIME Annual Meetingl Denver. Co. prcprint 95~252, 
March 6~9, J995~ 2J pp. (accepted by International Journal of Surface Mining, Reclamation, and 
EnVironment for publication ill 1996) 

Earley D" Schmidt RD, Y.c. Kim, Mitigation of Acid Rock Drainage through Applicacion of in Situ 
Mining Technology to Fracture Hosted, Supergene Copper Sulfide Ore DepOo,i!., Engineering, Foundations 
Coni. On Technical Solutions for Pollution Prevention in rhe Mining and Mineral Processing Industries. 
Palm Coast FI, Jan. 22,27, 1995. 

Schmidt, RD, Earley D" and M, Friedel, Dynamic Influences on Hydraulic Conductivity doring In Situ 



Copper LeHching, in In Sit'..l Recovery of Minerals 11 P:-oceedjngs ,)f Engineering Foundations ConL on in 
situ recovery of millerals, cd. S Swan and K. Coyne p 259-287,1994. 

Friedel M .• Schmid! RD, Jones P., and Y.C I{im, Geosrallsttcal Analysis of DynamIc Tnmsmissivity 
Conditions during In situ Copper Ie.aching, Proceedings. APCOM 92, 23rd lnternational Symposinm 
Computer Applications in the Mineral Industrjes. Tucson 1\2" April 7- j 1) 1992, pp ':9·-59. 

Schmict RD, Factors Affec~ing Residential Water Well Yield in Vicinity of lJ1Hierground Coal Mil:es, 
Proceecings; 3rd Workshop on Surface Subsice:1ce Due ;0 Undergrol!.nd Mining, Morgantown W, Vo... 
Juno 1·4, '1992, p 244·252. 

Schmidl, RD and M. FriCl.1ei. Application of Computers jo the Analysis of In Situ Leach Mining 
Hydrology, Proceedings: lndo-American Seminar on Computers in the Mineral Industry - CUlrenr Slale or 
the Art and Emerging Needs, Dhanbad, Jndia, :\'"v 1(]·13. 1991,21 pp .. 

Friedel M. and RD Schmidt) Effect of an Cnsa{Urated Setting on the Hydrology of:n SHu C,,-1pper Leaching 
Proceedings of SME a;mual me.:.ling Denver Colo. 91-192 Feb. J991, 12 :1p 

Kim Y.c., Zi1ao" Sch:nidl, RD and K. Behnke, Dtte~mination of dynamic permer.biiity changes during 
In sjtLl Leacl1ing at Cyprus Casa Grande Operation ,Pwceedings of SME annual meeting Denver Colo. Feb. 
25·28,91-144,1991,01 16 pp. 

Schmidt RD. Behnke} K., and M .. Friedel, Hydrologic Considerations of Undelground In Si!U Copper 
Lear:hing., Proceedings of SME annual meeting; Feb 26~Mar 1, 1990, 12 pp. 

LeveJ, E., Murphy, 8., Schmidt. RD and :-"1. Satovich, A Hydrologic Data Acquisilioa System 
for In Situ Leaching, Proceedings o[ GEOTECH 90 Oel 7-9. Dallas, Tx. 1990.21 pp. 
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Purdam Model Development and Calibration 

A calibrated subsurface flow model (referred to as the Purdam model) was used to 
detennine the cffects of irrigation activity within the Boise Project (canal seepage and on­
farm infiltration) on aquifer head conditions and subsurface flow into the constructed 
portion of the Purdam drain, t:p-gradient from the 63-27475 claimed point ofdiversion 
(referred to as the POD), 

The Purdam model represents unconfined subsurface t10w in a portion of the Boise 
Valley that includes the Amity Terrace, the Sunrise Terrace and the Whitney Terrace 
gravel deposits, and the underlying Ten Mile Gravels (Othberg, 1994), (Squires and 
Wood, 200 I). The portion of the Boise Valley represented in the Purdam model is shown 
in figure I. The boundaries of the model arc aligned with surface water tlow features. On 
the east and west sides, the model bot:ndaries are Ten Mile Creek and Mason Creek. On 
the north and south sides, the boundaries are the Boise River and the New York canal. 

As a result of stratigraphic layers which dip to the northwest, and northwest-southeast 
trending fault structures which parallel the creek boundaries of the model, subsurface 
flow in the Purdam model arca is generally to the northwest, toward the Boise River 
(IWRRl,2004), Consequently almost all of the hydrologic influences affecting Purdam 
drain return flow originate within the model area. 

The Purdam model was developed using the analytic element method (Strack, 1989, 
Haitjema, 1995) and a groundwater modeling software package developed for the 
USEPA called GFLOW (GFLOW, 2007). Surficial hydrologic features in the model area 
including canals, drains, creeks and rivers are all represented in GFLOW as head­
specified line source-sink elements. Head conditions for most canals and drains are 
derived from a digital elevation map (DEM) based on highly accurate LlDAR (Light 
Detection and Ranging) data (LIDAR, 2007). Figure 2 shows the extent of LIDAR 
elevation data in the model area. LlDAR data is available for the most important part of 
the model area including the Purdam drain, the Ridenbaugh Canal, the Kennedy Lateral, 
and Ten Mile Creek. (A USGS 10 meter DEM is used in areas where LIDAR data is not 
available,) 

On-farm infiltration and precipitation in the model area are represented in GFLOW by 
spatially-distributed aquifer recharge, Aquifer recharge rates are derived from Boise 
Valley agricultural water budget data (USBR and IDVlR, 2007). 

Figure 3 shows the distribution of rivers, canals, creeks, drains, and wasteways 
represented in GFLOW by line source-sink elements. Figure 3 also shows the boundaries 
of the terrace gravel deposits which are represented in GFLOW by inhomogeneities in 
base elevation and aquifer transmissivity, and the locations of observation wells used to 



calibrate the model. Observed head conditions within the model area range from 2648 
feet near the New York canal to 2430 feet near the Boise River, 

The Purdam drain model is calibrated (with respect to hydraulic conductivity and canal 
bed conductance) using both head and flow data, Fifty-five USGS observation wells 
located within the model area are used for head calibration. Seepage :neasurements from 
two canals near the Purdam Drain, the Rldenbaugh and the Kennedy lateral. are used for 
flow calibration. 

The Purdam model simulates water table elevations and the subsurface component of 
drain return during the peak of the irrigation season, The observations of groundwater 
levels used in calibration are from different years, but are all representative of head 
conditions in shallow gravel layers during July and August 

.\1odel calibration results are shovm in figure 4, The absolute difference between 
modeled and observed water table elevations within the model area is about 10.8 feet, or 
about 5 percent of the total 218 foot range in head conditions. While the absolute 
difference between modeled and observed heads gives some indication of the uncertainty 
in model predictions, a large part of the difference can be traced to uncertainty in the 
calibration targets themselves (which are from different years), Uncertainty in model 
predictions of actual head conditions is estimated to be less than half that shown in figure 
4, 

Uncertainty exists in model predictions of subsurface drain return because of the 
uncertainty associated with canal and drain conductance properties and canal seepage 
rates. Uncertainty in drain return is estimated to be about 20 percent of the predicted rate, 

Purdam Model Application and Results 

The calibrated Purdam model is used initially to simulate water table elevations and drain 
returns that accompany the present level of Eoise Project irrigation activity, specifically 
canal seepage and on-farm infiltration, Figure 5 is a head contour map generated by the 
calibrated model, showing irrigation season water table elevations in the vicinity of the 
Purdam drain. (Portions of the Ridenbaugh Canal, Kennedy Lateral and Ten .\1ile Creek 
are also shown.) Arrows indicate the direction of subsurface flow on the Sunrise 
Terrace. 

As noted on figure 5, the surface elevation oftbe drain at the POD location is 2562 feet. 
The modeled water table elevation in the underlying terrace gravels at this same location 
is slightly higher, 2564.9 feet. The upward hydraulic gradient indicates that water in the 
subsurface is being discharged to the drain at this location. The model indicates that an 
upward hydaulic gradient exist~ at almost all locations along the Purdam drain upstream 
from the POD. The model prediction oHotal subsurface discharge to the Purdam drain 
upstream of the POD location is 5.1 cfs, 



In the second application, the calibrated Purdum mode: is used to simulate Purdam drain 
water table elevations and drain returns in the absence of Boise Project irrigation activity 
(canal seepage and on-farm infiltration). The second application is intended to simulate 
pre-development conditions, in which aquifer recharge comes only from (average annual) 
precipitation. 

Figure 6 is a head contour map generated by the pre-development model showing water 
table elevations in the vicinity ofthe Purdam drain. As noted, the pre-development head 
condition at the POD location is 2548.4 feet, which is 13.6 feet below the bottom 
elevation of the drain. Everywhere upstream of the POD the water table surface is also 
below the bottom of the drain. The model clem'ly indicates that under pre-development 
conditions, subsurface return flow at the POD location in the Purdam drain (if the drain 
had existed at that time) would have been zero. 

Two additional model mns with varying canal seepage and on-fann infiltration 
conditions in the Nampa-Meridian Irrigation District (NMID) were also made. The first 
of these simulates lining the Ridenbaugh canal with an impenneable liner. The second 
simulates the elimination of irrigation activity onjust the NMID portion of the Boise 
Project. Lining the Ridenbaugh canal reduced eanal seepage by 42 cfs, which in turn 
reduced the head at the Purdam drain POD by 0.5 feet (from 2565 feet to 2564.5 feet), 
drain flow declined by 1.5 cfs (from 5.1 cfs to 3.6 cfs). Eliminating all canal seepage and 
on-fanll infiltration in the NMID portion ofthe Boise Project reduced the head at the 
POD by 2.2 feet (from 2564.9 feet to 2562.7 feet), drain flow declined by 4.8 cfs (from 
5.1 cis to 0.3 cfs). 

Model Results in relation to Purdam Drain Flow Measurements and Observation WeU 
!fyQrographs 

A weir and a flume were installed by Reclamation in the Purdam drain in early October 
2007. The weir was located about 300 feet upstream of the POD pump and the flume 
was located about 100 feet downstTeam. Reclamation monitoring of flow in the Purdam 
drain began on October 11, 2007 and continued nntil January 31, 2008 (Table I). 

Even though the irrigation season was over before monitoring began, the calibrated 
model estimates of flow in the Purdam drain at the POD are comparable to flow 
measurements made in early October. Early October flow measurements ranged from 
3.0 to 3.8 cfs, (see Table I) as compared to the calibrated model estinlate of 5.1 efs. 
While the October measurements are slightly lower than model predictions, it is likely 
that subsurface return flow to the drain would have been somewhat higher in July and 
August during the irrigation season. 

Table 1 also shows a generally declining flow rate in the Purdam drain between October 
and January. (The decline is punctuated by short term increases due to precipitation 
events.) Although flow in the drain is not expected to drop to zero over the course of a 
single winter, it is expected that it would drop to zero eventually. Were it not for the start 



of irrigation activity each April, it is expected that the water table beneath the Purdam 
drain would eventually return to the level indicated by the pre-development modeL 

Figures 7, 8 and 9 are hydrographs showing seasonal variations in depth to water in three 
USGS observation wells located in T03N Rl W Sec 14, IS and 16; on the Whitney, 
Sunrise and Amity Terraces, respectively. The seetion 14 observation well is located 
about a mile east ofthe Purdam drain POD. 1':1.e section 15 well is about a C:lalfmile 
south, close to the Ridenbaugh canal; and the section 16 well is about a mile to the 
northwest of the POD. The hydro graphs all show similar seasonal trends in depth to 
water. Water levels rise throughout the irrigation season and decline during winter 
months. Between the end of one irrigation season and the start of another, the water table 
surface typically declines four to six feet, but the decline can be as much as nine feet. 

The pre-development model, which predicts that in the pennanent absence of all 
irrigation activity in the Boise Project, the water table beneath the Purdam drain would 
decline by approximately 16.5 feet (or about 13,7 feet below the bottom of the current 
Purdam drain) is entirely c{)l1sistent with the water table response observed in these wells 
during a six month absence of irrigation activity, It is estimated that in t.he absence of all 
irrigation activity it would take three to five years for the water table on the Sunrise 
Terrace to return to its pre-development level. 

Conclusions based on Purdam Model results 

The Purdam drain model results demonstrate that canal seepage and on-farm infiltration 
from Boise Project lands are responsible for essentially aU of the subsurface return flow 
occurring in the Purdam drain at the location of the POD, and that the vast majority ofthe 
subsurface return at this location comes from canal seepage and on-farm infiltration on 
the surrounding NMlD irrigated lands. 
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Table '% ?urdam Drain ~ W~ir & Flume Flow Measurements 

U/S Weir Read:ngs DIS Flume Readings 

Date 
Raw Field 
(Vertical) 

Flow (gprn) Flaw (cfi;) Raw FJeld 
{Slope} 

Flow {gpm) Flow (cfs) 

1011112007 0.24 1,443.7 3.2 ",.300 1,444.7 3.2 

1011212007 0.24 1,443.7 3.2 1.325 1,509.2 3.4 

10/1512007 0.27 1,684.0 3.8 1.400 1,713.0 3.8 

10/191Z007 0.23 1,365.8 3.0 1.275 1,381,9 3.1 

1012212007 0.23 1,366.8 3,0 1.300 1,444,7 3.2 

1012512007 0.24 1,443.7 3.2 1.300 1,444.7 3.2 

1012612007 0235 1,405,0 3.1 1.300 1,444.7 3.2 

10129/2007 0.16 877,0 2,0 1.175 1,147.4­ 2.6 

1013012007 0,19 1,076.0 2A 1.150 1,0929 2A 

111212007 0.18 1,007,8 22 1.150 1,092.9 2,4 

111512007 0,18 1,007.8 22 1.150 1,092.9 2.4 

111712007 0.15 814.5 1,8 1030 853.2 1.9 

111912007 0,14 7541 17 1,050 890,7 2.0 

111912007 0,14 754.1 1.7 1,050 890.7 20 

1111312007 0.145 784.0 l.7 ~1.O25 844.0 1.9 

1111412007 0.145 784,0 1.7 1030 8532 1.9 

1111612007 0,175 974.4 2,2 1.035 862,5 1.9 

11/1912007 0.14 754,1 1,7 1.040 871.8 1,9 

1112112007 0.17 941.4 2.1 U30 1,050A 2.3 

111'2312007 0.14 754.1 1.7 1,050 890.7 2,0 

11;26/2007 0.14 754,1 1.7 1.050 890.7 2.0 

11/2712007 0.15 814,5 1,8 1,075 938.9 2.1 

; 112912007 0,145 784.0 ",7 1.075 938,9 2,1 

121312007 0.14 754.1 1.7 1.050 890] 2.0 

121512007 0,14 754.1 1.7 1,055 900,2 2.0 

12r712007 0.14 754.1 1.7 1,075 938,9 2,1 

12110/2007 0.:35 724.7 1.6 1,042 875.6 2.0 

1211:112007 0.13 695.8 1.6 1.040 871.8 1.9 

1211412007 0,13 695.8 1,6 1.040 8718 1.9 

1211712007 0.13 595.8 1,6 1.045 881,2 2.0 

12118/:CJO'1 0.14 754.1 1.7 1.050 890.7 2.0 
12;21/2007 0,'3 6958 1.6 1050 S90.7 2.0 

112/2008 0.13 695.8 1,6 1050 890,7 2,0 

11312008 0.125 667.5 1,5 lOBO 909.7 2.0 

11712008 0,125 667,5 1.5 1.030 853.2 1.9 

111 012008 0.12 639.7 1.4 1030 863 2 1.9 

111412008 0,12 639.7 1.4 1,030 853.2 1.9 

111812008 0,12 639.7 1,4 1.040 871.8 1.9 

1122.12008 0.11 585.9 1,3 1.030 8.532 :.9 

112512008 0,12 639.7 1.4 1.030 8532 '.9 
1/2812008 0.11 585,9 1.3 1.025 844,0 1,9 

113112008 0.11 585.9 1.3 1.030 853.2 1,9 
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S. BRYCE FARRIS (ISB #5636) 
RINGERT CLARK CHARTERED 
455 S. Third Street 
P.O. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 

Attorneys for Nampa & Meridian Irrigation District 

IN THE DISTRICT CO'CRT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In ReSRBA ) 
) Subcase No. 63-27475 
) 

Case No. 39576 ) NAMPA & MERIDIAN IRRIGATION 
) DISTRICT'S FIRST SET OF DISCOVERY 
) REQUESTS TO CLAIMANT 
) 

INTRODUCTION 

This document contains the interrogatories, requests for admissions, and requests for 

production being submitted to the claimant for the above-referenced water right, Janicek Properties, 

LLC (hereinafter "Claimant"). These interrogatories, requests for admissions, and requests for 

production are made pursuant to and are governed by Rules 26, 33,34 and 36 of the Idaho Rules of 

Civil Procedure. 

GENERAL INSTRUCTIONS 

1. Unless otherwise indicated, these interrogatories, requests for admissions, and 

requests for production refer to water right no. 63-27475. 

2. These interrogatories, requests for admission, and requests for production are deemed 

continuing in nature, and your responses are to be supplemented as additional information and 
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knowledge becomes available or known to you as provided in Rule 26(e} of the Idaho Rules of Civil 

Procedure. 

3. Any reference herein to an individual, partnership, corporation, or other entity, shall 

include the present and past agents, employees, representatives, and assigns of that individual or 

entity. 

4. If you withhold any information, in whole or in part, which is called for in and 

interrogatory or request for production on the ground lhut it is subject to attorney-client privilege or 

other privilege, identify each person or entity having knowledge of the bases for each claim of 

privilege or other objection. 

If, for reasons other than alleged privilege, you do not provide a complete response 

to any interrogatory or request for production, state with respect to such interrogatory or request for 

production that a complete response is not provided and state the reason for the incomplete response. 

6. Serve the original written answers to these interrogatories, request for admission, and 

responses to request with a copy of the notice of service on S. Bryce Farris, Ringert Clark Chartered, 

P.O. Box 2773, Boise, Idaho 83701. 

INSTRUCTIONS FOR INTERROGATORIES 

1. Provide answers to these interroga tories within thirty (30) days of service by fully 

setting forth each interrogatory followed by an answer or objection to each interrogatory under oath 

in accordance with I.R.C.P. 33. 

IN'STRUCTIONS FOR ADMISSIONS 

1. Provide answers to these request for admission within thirty (30) days of service by 

fully setting orlh each request for admission followed by an answer or objection to each request for 
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admission under oath in accordance with l.R.c.P. 36. 

INSTRucnONS FOR REOUEST FOR PRODUCTION 

L If you will make the original copies of the requested documents available at a 

subsequent time requested by NMID, upon reasonable notice, then the requests for production of 

documents may be satisfied by mailing a true, correct, and legible copy of each and every requested 

document to S. Bryce Farris, Ringert Clark Chartered, P.O. Box 2773, Boise, ID 83701 within the 

prescribed time. 

2. Each document requested to be produced shall be provided in a manner which 

preserves its sequential relationship with other documents being produced and shall include the file 

folder and folder tabs associated with its file location. If the file location is not apparent on the 

folder and tabs, the document shall be accompanied by information indicating from where the file 

was taken and such additional information as is necessary to enable NMID to determine the 

document's original pre-production location. 

3. You are requested to provide a response within thirty (30) days of service in 

accordance with I.R.C.P. 34. 

Definitions: 

In answering these interrogatories and requesl~ for production, all terms used retain their 

normal meaning. The following terms, in addition to their commonly understood definitions, shall 

have the following meanings: 

A. 	 The term "NMID" refers to the Nampa & Meridian Irrigation District. 

B. 	 The term "you" or the "claimant" refers to the claimant for water right no. 63-27475, 

including, but not limited to, Janicek Properties, lLC, its members, agents, representatives, 
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consultants, experts, attorneys or predecessors in interest. 

C. 	 The term "document" shall be defined in the broadest possible manner and shall, at a 

minimum, mean any original or copy of words or information, whether produced in original 

or copying form by printing, typing, recording, retrieval from eleetronic storage, manual 

reproduction, or other process regardless of the form. The term "document" includes, but 

is not limited to, writings, agreements, communication, correspondence, electronic mail 

messages, reports, telegrams, memoranda, summaries or records of telephone conversations, 

summaries or records of personal conversations orinterviews, diaries, records, maps, charts, 

plans, drawings, sketches, photographs, graphs, notes, summaries or records of meetings" 

conferences or congressional hearings, summaries or reports of investigations or 

negotiations, opinions or reports of consultants, drafts of any document, phono-records, 

printouts from electronic storage or other data compilations from w hieh information can be 

obtained or translated, if necessary, by the respondent through detection devices into 

reasonably usable form, marginal comments appearing on any document and all other 

writing. 

D. 	 The tenn "identifY" means: 

(1) 	 as to documents, give the date of each such document, the addresser's name, 

position, and address, the addressee's name, position and address, any file, index or 

other identification number, title and general character of the document, and specify 

the name, address and position of the person or persons having custody and control 

thereof. Alternatively, the document may be appended to your answer. 

(2) 	 as to a person, or entity, give the full name, business address and telephone number, 
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horne address and telephone number, the person's current employment, position and 

duties, and the person's educational background. 

(3) as to conversations, including telephone communications, or meetings give: 

a. 	 the date, place and time such communication occurred; 

b. 	 the identify of each and every person between whom the communication was 

transmitted, who wa, present or who participated in the conversation, and any 

other person(s) who have knowledge of such communication; 

c. 	 the place at which sllch communication occurred, or in the case of telephone 

conversations, the location of each party; and 

d. 	 a detailed statement of the substance of what was discussed or what actions 

were taken. 

(4) 	 as to administrative, judicial, or congressional proceedings, give: 

a. 	 the caption of the proceeding; 

b. 	 the administrative or judicial tribunal or the name of the congressional 

committee or subcommittee, including the business address and phone 

number; and 

c. 	 the date(s) a witness provided testimony. 

E. 	 The term "relied," when used in a request for all documents relied upon in the preparation 

of an answer or response, refers not only to documents containing information supporting 

the answer or response, but also documents reviewed, obtained, or prepared by the Claimant 

or its employees, agents or contractors in the course of preparing its answer or response. 
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INTERROGATORIES. REQUESTS FOR ADMISSION. Al"lD 
REOUESTS FQR PRODUCfIQN 

REOUEST FORADMISSION NO.1: Please admit that land or property which is served 

by water right no. 63-27475 is also served by NMID. 

INTERROGATORY NO.1: If you deny, in whole or in part, Request for Admission No. 

1, then describe in detail the factual and legal basis for your deniaL 

REOUEST FOR PR01)U{7IONNO. 1: If you deny, in whole or in part, Request for 

Admission No.1. please produce a true and correct copy of any documents which support your 

denial. 

REOUEST FOR ADMISSION NO.2: Please admit that the land or property which is 

served by water right no. 63-27475 was within the boundaries ofNMID and served by NMID prior 

to any application for permit being filed for water right no. 63-27475. 

INTERROGATORY NO.2: If you deny, in whole or in part, Request for Admission No. 

2, then describe in detail the factual and legal basis for your deniaL 

REOUEST FOR PRODUCTION NO.2: If you deny, in whole or in part, Request for 

Admission No.2, please produce a (rue and correct copy of any documents which support your 

denial. 

REOUEST FOR AD:\'IISSION NO.3: Please admit that water right no. 63-27475 is a 

supplemental water right that is supplemental to the water rights delivered by NMID. 

INTERROGATORY NO.3: If you deny, in whole or in part, Request for Admission No. 

3, then describe in detail the factual and legal basis for your denial. 

REOUEST FOR PRODUCfiON NO.3: If you deny, in whole or in part, Request for 
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Admission No.3, please produce a true and correct copy of any documents which support your 

deniaL 

REOUEST FOR ADMISSION NO. 4: Please admit that the "Purdum Gulch Creek" listed 

in water right no. 63·27475 is operated and maintained by "'MID. 

INTERROGATORY NO.4: If you deny, in whole or in part, Request for Admission No. 

4, then describe in detail the factual and legal basis for your denial. 

REOUEST FOR PRODUCTION NO, 4: If you deny, in whole or in part, Request for 

Admission No.4, please produce a true and correct copy of any documents which support your 

deniaL 

REQiJEST FOR ADMISSION NO.5: Please admit that the "Purdam Gulch Creek" listed 

in water right no. 63·27475 is owned by NMID. 

INTERROGATORY NO. S: If you deny, in whole or in part, Request for Admission No. 

5, then describe in detail the factual and legal basis for your denial. 

REOUEST FOR PRODUCTION NO.5: If you deny, in whole or in part, Request for 

Admission No.5, please produce a true and correct copy of any documents which support your 

deniaL 

REOUEST FORADMISSIOlS NO.6: Please admit that the "Purdam Gulch Creek" listed 

in water right no. 63-27475 was owned, operated and maintained by NMID priorto, during and after 

your application for penni! for water right no. 63-27475. 

INTERROGATORY NO.6: If you deny, in whole or in part, Request for Admission No. 

6, then describe in detail the factual and legal basis for your deniaL 
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BEQUEST FOR PRODUCfION NO.6: If you deny, in whole or in part, Request for 

Admission No.6, please produce a true and correct copy of any documents which support your 

denial. 

REQUEST l"ORADMISSION NO.7: Please admit thatNMIDowns and easement and/or 

right-of-way to operate and maintain the "Purdam Gulch Creek" listed in water right no. 63-27475. 

INTERROGATORY NO.7: If you deny, in whole or in part, Request for Admission No. 

7, then describe in detail the factual and legal basis for your deniaL 

REOUEST FOR PRODUCfION NO.7: If you deny, in whole or in part, Request for 

Admission No.7, please produce a true and CDrrect copy of any documents which support your 

denial. 

INTERROGATORY NO.8: Set forth and describe the beneficial use ofwater right no. 63­

27475, including the period of year it has been used. 

REOUEST FOR PROpUCnON NO.8: Produce all documents that evidence the 

beneficial use of water right no. 63-27475, including, but not limited to, the period of use for said 

water right and the flow records and power records for said water right. 

INTERROGATORY NO.9: Set forth and describe what you believe is the source of water 

right no. 63-27475, including, but not limited to, what you believe is the source of the water in the 

"Purdam Gulch Creek" and to what extent, if any, you believe the source is not waste, seepage andlor 

retum flows attributable to NMID's irrigation water. 

REQUEST FQRADMISSION NO.8: Please admit that the source of water right no. 63­

27475 is waste water, seepage and/or retum flows attributable to NMID's irrigation water. 
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INTERROGATORY NO. to: If you deny, in whole or in part, Request for Admission No. 

8, then describe in detail the factual and legal basis for your denial. 

REOUEST FOR PRODUCTION NO.9: If you deny, in whole or in part, Request for 

Admission No.8, please produce a true and correct copy of any documents which supports your 

denial. 

REQUEST FOR ADMISSION NO.9: Please admit that the source of water right no. 63­

27475 is, at least in part, NMID's waste water, seepage and/or return flows attributable to NMlD's 

irrigation water. 

INTERROGATORY NQ. H: If you deny, in whole or in part, Request for Admission No. 

9, then describe in detail the factual and legal basis for your denial. 

REQUEST )"OR PRODUCI10N NO. 10: If you deny, in whole or in part, Request for 

Admission No.9, please produce a true and correct copy of any documents which supports your 

denial. 

INTERROGATORY NO. 12: Please identify each and every person whom you expect to 

call as a fact witness in the trial of this matter and state the substance of the facts upon which the 

person is expected to testify. 

INTERROGATORY NO. 13: Please identify each and every person whom you know has 

knowledge about water right 110. 63-27475. 

INTERROGATORY NO. 14: Please idenlify each and every person whom you expect to 

call as an expert witness in this matter. For each such person identify, please state the subject matter 

on which the expert is expected to testify, the substance of the opinions to which the expert is 
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expected to testify, and the underlying facts and data upon which the expert opinions are based. 

REQUEST FQR PRQDUCTIOK NO. 11: Produce every document or tangible item that 

you intend to offer as an exhibit in the trial of this matter. 

REQUEST FOR PRODUCTION NO. lZ: For each person identified in your response to 

Interrogatory no. 14, please produce: (1) a Lurricubm vitae or resume, including a list ofpublications 

authored by that person, if any, as well as any other information which would demonstrate the 

person's knowledge or qualifications 10 slate the facts Or express the opinions (0 which the persall 

is expected to testify; and (2) all documents containing or evidencing the underlying facts or data 

described in your response to Interrogatory No. 14. 

INTERROGATORY NO. 15; Identify all persons who assisted in the preparation of the 

responses to these Interrogatories, Request for Admission and Requests for Production. 

DATED this 171ay of January, 2008. 

RINGERT ~K CHARTERED 

~~ 
~ . S. Bryce Farns 

,/ Attorney for Nampa & Meridian 
Inigalion District 
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CERTIFICATE OF.:SERVICE 

;7! ' 

I hereby certify that on this LL day ofJanuary, 2008, I served a (rue and correct copy of the 
foregoing document by U,S, mail, postage pre-paid to the following: 

Michael p, Lawrence 

Givens Pursley, LLP 

601 W, Bannock Street 

P,O, Box 2720 

Boise, Idaho 83701,2720 


USDl Bureau of Reclamation 
Represented by: 


US Department of Justice 

Environment & Natural Resources 

550 West Fort Street, MSC 033 

Boise, Idaho 83724 


Director of IDWR 

P.O, Box 83720 

Boise, Idaho 83720-0098 


''7 
/ 

f~·"/ < 

1Je~' 
iJ5'. Bryce Farris 

/ 
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1/10/2008 5:25:56 PM '12082876700@venali .net' 

>< TO: '1208287670G@Venali.ner FROM: Lori Anderson 

« FAX 12082876700 DATE Thu, 10 Jan 20081725.06 -0700 

LL Re: Notioe of Service 

ME,s,sAGE 

Attached is Janicek Properties LLC's Notice of Service of disoovery for your records. Should you have difficulty 
receiving this dooument, please oontact me. 

Lori Anderson 
Assistant to Jeffrey C. Fereday, 
Deborah E. Nelson & Miohael P. Lawrenoe 
Givens Pursley, LLP 
601 W. Bannook st. 
BOise, ID 83702 
Direct Dial: (208) 388·1234 
Faosimile: (208) 388-1300 
W>/oIW,givenspul'llley.com 

CONFIDENTIALlTf NOTICE: This e-mail oontains confidential information that is proteoted by the attorney-client 
and/or work product privilege. It Is intended only for the use of the individual(s) named as recipients. !f you are not 
the Intended recipient of this e-mail, please notify the sender, and please do not deliver, distribute or copy this e·mail, 
or disclOSe its contents or take any action in reiiance on the information it contains. 

PROVIOIO BV Ivenali 
Int.l"~t t:'~y ~PM""PC: I www.wm.di.<:Dm 

www.wm.di.<:Dm
http:W>/oIW,givenspul'llley.com
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Michael C. Cr..amer [ISB No. 40~OJ 
Miehae~ P; LaWIellce [[SB No. 7288J 
GIVENS PURSLEY I,Ll' 

601 West Bannock Street. 
P,O. Bo)(2720 
Bqi$e. ldruw 83701-2'i'20 
Office: (208) 388-1200 
fiaxl (Z08) 388-1300 
www.l;ivenspursley.com 

Attorneysji)r Janicek Properties, LLC 

INTHE DISTRICT COURT OF THE FIFTH<lUDICTALDlSTlUCT 

OF THE STATEOF IDAHO,INAND FOR THECOUNTY OF TWIN FALLS 

Subcase: 63.27475 fnRe SRBA 

Case No; 59576 NOTICE OF SERVICE 

Janicek Properties; LLC ("Claimant"), thro1;lgh its ()()~ms<;l. Givens Pursley LLP,.snd 

pursuant to Rulcs33(a)(5) !\rld34{d) and 36(C)ofthe idaho Rules of Civil Procedure, hereby 

gives .l10tice to all parties and cOUliseJ of recoixl that Janicek Properties, LLC's First Set of 

Interrogatories, Requests for Admission, and Requests for Production to Nampa &; Meridian 

Irrigation Districtw\l).'e.served upon Nampa&: Meridian Irrigation Distrillt 

Dated this tP.~ day of JimUiuy, 20.08, 

NQTICE OF SlmVICI# I 

http:www.l;ivenspursley.com


CERTlFIC.ATE OF SERVICE 

1HEREBY CERTIFY that on thls\!iTi\ day of January 2008, the foregoingwa~ 
filed, served, or cppied as follows: 

NotiCe of Service ofDiscove1)' Doclltllent 

Clerk of Djilll'ictCour~ 


Snake River Basin Adjudication 

253 3rdAve. N. 

P.O. Box 2707 

Twin Falls, 10 83303-2707 


Requests and NQticlll of Service oflJisQovery DOcLlment 

Nampa and Meridian 

Represented by: 


S. BryoeFarris 

455 S. Third Street 

P.O. :Bo)t·2773 

Boise, lD. 83701-2773 

Fax: 208-342-4Q57 


Notice ofService of DlsGl)vory DocUl)1cl1t 

United States Department of Justiee 
Environmclit & Natural Resource Division 
S50 West Fort Str#t, MSCOJ3 
Boise, ID 83724 
Fax: 20g.187.0842 

NOlice:of Service of Discovll],Y Document 

Director ofIDWR 

P,O.. Box 83720 

Boise, ID 83nO-()O~g 


Fnx: 20S~287-6700 


Notice of Service ofDiscQvery·Documcnt 

Cbief.ofNlItu.rRI Resource Division 

Ollic.e oflne Attorney General 

11 ,0. Box 44449 

Bo1s"11D 8371 J-4449 


N(jTIC~: 9F SERVICE, 2 

__.U.S. Mall 
___Hand Delivered 
~__Overtljght Mail 

X Facsimile 
___ E-mail 

_~~. U. S. Mail 
___Hand Delivered 
__-,.Overnigll1 Mail 

x .Facsimile 
___ B·mail 

___ u. S. Mail 
_~_Hand Delivered 
___Overnight Mail 

x F~simil~ 
_~_E·mo.iI 

__.U.S.Mai.! 
___Ha.'ld Delivered 
___Overnight Mail 
_.-X...... .Facsilnlle 
__ E-mail 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUl'<lY OF nVIN FALl,S 

In ReSRBA ) Suhcase 63-27475 
) ORDER GRANTING MOTION FOR 

Case No. 39576 ) CONTINUANCE OF TRIAL DATE; 

) AMENDED TRIAL SCHEDIILING 
) ORDER 

On October 15, 2007, the Xampa & Meridian :rrigation District, ;hough its 

attorney Bryce Farris, filed a Motionfor Continuance ofTrial Date. The matter was 

heard on October 23, 2007. Based upon the comments of the participants at the hearing, 

and good cause appearing, the motion is granted. The following dates shall govern the 

conduct of this subcase tlu'ough trial: 

February 8, 2008 5:00 PM 	 Disclosure of Expert Witnesses Statements. 1\.5 to 
any expen witnesses expected to testify at trial, and 
heretofore disclosed pursuant to the prior Trial 
Scheduling Order, such expert(s) shall prepare a 
statement setting forth the matters outlined in 
l.R.c.P. 26(b)( 4), and such statement shall be 
disclosed to the other parties no later than this 
deadline. 

March 18,2008 5:00 PM 	 Hearing on Motion for Summary Judgment. 
Motions for summary judgment shall be filed, 
noticed for hearing, and actually heard by this 
deadline. The filing and service of :he motion, 
affidavits, and briefing shall be conducted in 
compliance with LKC.P. 56(c). In cOlUlection with 
the filing of a motion for summary judgment, the 
movant should contact the clerk of the COU11 for a 
hearing time and location. 

March 21, 2008 5:00 PM 	 Discovery Served and Responses Completed. 
Deadline for completion of all discovery, meaning 
that all discove:y :s served and response is complete, 

AMENDED TRIAL SCHEDULING ORDER Page I on 
O:\BASrN FOLDERS\Oroers\630RDERS\2747:5.a,'nended [rial schedule.do;: 
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including the taking of depositions of lay and expert 
witnesses, all inten'ogatories, request for production 
I inspections and admissions. Motions to compel 
should be filed accordingly so as to acconnnodate 
this deadline. 

April 8, 2008 10:30 AM 	 Final Pre-Trial Conference. Pursuant to I.R.CP. 
16, a final pre-trial conference will be held at the 
Snake River Basin Adjudication Courthouse, 253 3ed 

Avenue North, Twin Falls, Idaho. Parties may 
paliicipate by telephone by dialing 225-383-1099 
and when prompted entering the code 675342. 

April 21-22, 2008 9:00 AM 	 Trial. The trial be held at the Idaho Supreme Court 
Building, 451 West State Street, Boise, Idaho, in the 
lower-level conference room. 

Dated October 23, 2007 /~7~: {/ 
-- - /'/'- ~ ~--..;> --",,,--/ ~ 

~ c ~. ( 1---7. _r ~ --" _______ 

THEODORE R. BOOTH 
Special Master 
Snake River Basin Adjudication 

AMENDED TRIAL SCHEDULING ORDER Page 2 of2 
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CERTIFICATE OF MAILING 


I certify that a true and correct copy of the ORDER GRA,.,\ITING 
MOTION FOR CONTINUANCE OF TRIAL DATE 1L~D A~E~~ED TRIAL SCHEDULING 
ORDER was mailed on October 23, 2007, with sufficient first-c:ass 
postage to the following: 

JANICEK PROPERTIES LLC 
Represented by: 

MIC~L P LAWRENCE 
PO BOX 2720 
BOISE, ID 83701 
Phone: 208 388-1200 

NAMPA AND MERIDIA, 
Represented by: 

S. BRYCE FARRIS 
455 S THIRD ST 
PO BOX 2773 
BOISE, ID 83701-2773 
Phone: 208-342-4591 

USDI BUREAU OF RECLAMATION 
Represented by: 

US DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATL' RESOURCES 
550 WEST FORT STREET, MSC 033 
BOISE, ID 83724 

DIRECTOR OF' IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 

! 

ORDER 
Page 1 10/23/07 FILE COPY FOR 01333 
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SUBCASE SUMMARY REPORT 63-27475 


Return to SRBA HQme Page 

S"BA SUBCAS2 SUMl-lARY REPORT HTML12 
08-08-2007 

SUBCASE: 63-27475 FILE#: 0:333 

CLA=~~T: JANICEK PROPERTIES LLC 


1284 S GOSLING i'IAY 


EAGLE ID 83616 
STATUS: TRIAL SET SPECAL ~"STER: BOOTH, ':HEODORF R. 

"lATER SOURCE: PURDAH GULCH CREEK TRI3UTARY: t>1ASON CREEK 
ISSUES: 	 N.',xE AND ADDRESS DESCRIPTIO" 


SOURCE OF WATER 

QUA"T:TY OF i'IATE" USED 

PRIORITY DATi': 

POINT(S) OF DTVERSIO" DESCRIPTION 

PURPOSE OF USE DESCRIP,ION 

PERIOD OF nIA" WHEN WATER IS USED 

P~.CE OF USE OR IRRIGATED A2RES IN EACH ~o A. 

o 

•••• PARTIES INVOLVED ** ** 

JANICEK PROPSRTIES LLC C A~TY: ':;ULlE K. 
NAc'iPA A:;D MERIDIAN o A,T':': S, 3RYCE FARRIS 
USDI BUREAU OF RECLALvJI.TION RATTY: US DEPARTMEo;T OF JUSTICE 

**** ROA ENTRIES **** 

04~2:-2006 OBJ 01 FIB ::i!'J1PA AND HERIDl:AN RB 06-23~2006 8001 
06-23-2006 RESPONSE TO OB':; 0001 FIB USCI BGR'CAU OF RECLA 0001 
09-11-2006 NOTICE SETTING INITIF.L HEARING IS 12~O5-2006 Ol3C 
12-05-2006 INITIAL HEF.RING HELD HE 12-C5-2006 0130 
12-05-2006 MINUTES ,'I LED 
12-05-2006 ORJER SiCT::ING SL"TUS CONFERENCE US 83-13-2007 1030 
12-26-2006 NO'IICE OF A?PEARl,NCE 0, COUNSEL 
03~13~2007 STATUS CONFERENCE HELD UH 03~13-2007 1030 
03~13-2007 MINUTES 
03~13-2007 TRIAL SCHEJULING ORDER TV 12-04-2007 0900 

SUPPLEMENT."!' SCHEDULING CONFERENCE 5S 05-29-2007 0900 

05-29-2007 SUPPLEMENTAL SCCiEDlJLING 20NFERENCE HELD SH 05~29-2C07 0900 

05-29-2007 MINlJTES 

05-30-2007 TRIAL SCHECULING ORDER TS 01~17-2008 0900 
~-tJSE',TLEMENT CONFERENCE (PARTIES & ICv;R) 	 200' 1000ZZC~8 	15 

DEADLI"E FOR 'lOTION FOR 706 REPORT ZZ ,.,8 28 2007 0130 
S::ATUS CONFERENCE US 08-28-2007 0130 
DISCLOSURE OF EXPERT WITNESSES BY Ch~,IMANc ZZ 10-01~2007 05CO 
DISCLOSURE OF EXPERT WI'I~ESSES 3Y zz 10-15-20:17 05CO 

OBJECTOR 1,ND/RESPO"DENT 
SUMMARY JUDG1~ENT COMPLETED zz 11-0>2007 0500 

http://164.165.134.61/S6327475XXHrM 8/8/2007 

http://164.165.134.61/S6327475XXHrM
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DISCOVERY S2:IWED AND RES PONES COMPLETED 
?RE-7RIAL MEMORAND;;M DUE 
F:NAL PRETRIAL CONFERENCE 
TRIAL - l/17/20C8 -­ BOISE, IDAHO 

ZZ 
ZZ 
PS 

11-30-2007 0500 
12-14-20Q7 0500 
12-~7-2007 1030 

Return to SRBA HQ!11e Page 

http://164.16S.134.611S632747SXX.HTM 8/8/2007 

http://164.16S.134.611S632747SXX.HTM


Walker, Kay 

From: Shurte, Jan 
Sent: Tuesday, May 29,2007 10:54 AM 
To: Spencer, Nick; Harvey, Becky 
Cc: Walker, Kay 
Subject: RE: 63-27475 (Janicek Properties) 

Irs a done deal - Western's conference room is booked. What I might do is have Kay sit in on this one (she took over 
Kimberly's) and I'll be there too. It will give her a chance to see what these are like and learn about the wastewater 
situations -- although this is a tough one. With both of us there it will help. Thanks, Jan 

-----Ortginal Message-­
From: Spencer, Nick 

Sent: Tuesday, May 29, 20079:53 AM 

To: Shurte, Jan 

Ce: Harvey, Bed<y 

Subject: 63-27475 (Janicek Properties) 


Hi Jan. We just had a scheduling conference in the Janicek Properties subcase this morning. Bryce Farris and Julie 
Fischer were supposed to have met to discuss settlement, but since they have not yet done so, the Special Master 
scheduled an informal settlement conference for Wednesday, August 15th, at 10:00 a.m. The parties want us to be 
there. The Special Master asked if it could be held in the conference room at Western, since that is convenient for 
everybody. Is the conference room open then? If so, could you book it from 10:00 to 1 :OO? The issue in this subcase 
is waste water, but, since the right has a 1951 priority date, a remark will not resolve the objection. Nampa-Meridian 
wants the claim disallowed in its entirety. Anyway, this was Kimberly's case, so I guess irs yours now. Let me know if 
theconference room and you will be available on August 15th. Thanks, NBS 

1 



FILE No.B6 08/27 '07 17:13 ID:WH!TE PETERSON mx : l.t'Oe!,!o'jt!4i)'o PAGE 

Julie Klein Fischer 
WHITE PETERSON, P.A. 
5700 East Fl'aIlklin Road, Suite 200 
Nampa, Idaho 836117-7901 
Telephone: (208) 466-9272 
Facsimile: (208) 466-4405 
ISB Nos. 4601, 5850, 6559 
/Tg@Wh/lepererson.com 

Attorneys for Janicek Properties ILC 

IN THE DISTRICf COURT OF TIffi FIFTH JUDiCIAL DtSTRICT OF TIffi 


THE STATB OF IDAHO. IN AND FOR THE COUNTY OF TWIN FALLS 


InReSRBA ) A. Sllbcase No. 63-27475 

) 


Case No. 39576 ) NOTICE OF Stm8TITUTION OF 

) COUNSEL 


TO THE ABOVE·BNTIlUID COURT AND TO COUNSEL OF RECORD: 

YOU, AND EACH OF YOU, ARE HEREBY NOTIFIED that Julie Klein Fiscber, of the 

law firm of White Pete~on. P.A., herc)by withdraws, pursuant to l.R.C.P. J l(b)(l), iI$ attorney for 

Janicek Properties, LLC in the above-(\ntitled action and that Michael Lavn:-encc, of the firm 

Givens Pursley, is hereby substiMed as attorney for Janicek Properties, LLC, 

DATED this /l 7 day of August, 2001. 


WHITE PETERSON,P.A. 


.~) 

/ 

NOtICE 01' SUllSTlTUl10N OF COUNSEl- - 1 

http:Tg@Wh/lepererson.com


FIL" ~jo.l36 08/27 '07 17:13 ID:WHI1E PETERSON FAX: 12084664105 

DATED this '2'7 ~day of August, 2007. 

rnvEN!~
BY:~ 

Michael Lawrence ' ., 
New Attorney 

CERTiFICATE OF SERVICE 

I, !he undersigned, do bereby certifY that on!he )1 day of August, 2007, a tr~e ~nd 

correct copy ofthe above and foregoing dccument was served upon the !ollowing by: 

uS Mail 
Overnight Mail 
Hand o"livery 
Facsimile 

US Mail 
Overnight Mail 
Hand Delivery 
Facsimile 

US Mail 
Overnight Mail 
Hand Delivel)' 
Facsimile U 

US Mail 
Overnight Mail 
Hand Delivery . 
Facsimile: 388-1300 

for White 

,,..w;\W'rkW,"icok. u"'. 20l75\W.", Ri,,,,&lSu',," ri•••re,",,,.I""';"7 

~/
NOTICE OF SUBSTITUTION OP COUNSEL. 2 ~. 

. P.A. \ 

-.-J 

Director of IDWR 
POBox 83720 
Boise, In 83720-0098 

USDI Bureau UI Recllllllllljon 
c/o US Department ofJustioe 
Environment & National ResQurces 
550 West Fort Street, MSC 033 
Boise, ID 83724 

Nampa and Meridian 
Ringer! Clark 
c./o Daniel V. Steenson 
P.O. Box 2773 
Boise, ID a3701-2773 

Michael La~ce 
Givens Pursley 
p,O, Box 2720 
Boise, ID 83701 
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IN THE DISTRICT COURT OF THE FIFfH JUDICIAL DISTRICT OF THE 


STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 


In Re SRBA ) A. Subcase 63-27475 

Case No. 39576 
) 
) 

(insert water right number 
from the Objection Form) 

) STANDARD FORM 2 
) RESPONSE TO OBJECTION 

--------------------------) 

Please print or type the following information: 

B. 	 NAl\1E AND ADDRESS OF PERSON RESPONDING 

Name: 	 E. Gail McGarry 
United States of America acting through the Department of Interior, 
Bureau of Reclamation, Regional Director PN Code-3100 

Address: 1150 N. Curtis Rd. Suite 100 
Boise, ID 83706 -1234 

Daytime Phone: (208) 378-5306 

Name & Address of Attorney, if any: 

David W. Gehlert (303) 844-1386 Trial Attorney, 
Natural Resources Section 
Environment and Natural Resource Division 
U.S. Department of Justice 
1961 Stout street - 8th Floor 
Denver, CO 80294 

C. 	 NAl\1E AND ADDRESS OF PERSON WHO FILED THE OBJECTION TO 
WHICH YOU ARE RESPONDING 

Name: Nampa & Meridian hrigation District 
Address: clo Daniel V. Steenson & S. Bryce Farris 

Ringert Clark, Chtd 
P. O. Box 2773 

Boise, ID 83701 

SF. 2 - Response to Objec~ion 
Amended 10116197 Page I 



D. I am responding to the objections to the following elements. (please check the 
appropriate box (es). 

1. 	 X Name and Address 

2. 	 X Source 

3. 	 X . Quantity 

4. 	 X Priority Date 

5. 	 X Point(s) of Diversion 

6. 	 0 Instream Flow Description 

7. 	 X Purpose(s) of Use 

8. 	 X Period of Year 

9. 	 X Place of Use 

10. 	 Recommendation: 

X This water right should not exist. 

0 This water right was not recommended, but should be recommended with the 

elements described above. 

,,to 	 VERIFICATION (Must be Completed) 
j 

j I " 

St»te 'of Idaho ) 

) 55. 


County of Ada ) 


_-=Jc.:::;err=ol::>;d:;.::D::::;.;.:...;G:::::.;r~e;c.goC>g_________, duly sworn, upon oath, deposes and says: 
(Name of person f'iling objection) 

That I am the party/claimant filing this response as defmed by I.C. §§ 42-1401A (1) and 
(6) or that I am the attorney for the party/claimant responding and that I have read this response, 
know its contents and believe that the statements are true to the best of y knowledge. 

,I J 
 (Attorney signing in representative capacity) 

Subscribed and sworn to before me on: ~ cz:.. . ~~.....~.~ ­
:<t\\t!. L. 	Jr.-,i##"'" -. 

(S :;v/"- Notary Public for: Idaho \ 
(j llOT...~ ~~esiding at: Me.ctcJ::O,..J ~I&._._.r 'Z jty Commission Expires: 10,10vi];)i .,. 

SF. 2 - Response to Objection "\ /Ill:! C ,.. :: 

Amended 10116197 \~!I" BLI I Page 2 
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· INSTRUCTIONS FOR MAILING 
You must mail the response, including all attachments, to the Clerk of the Court. FAX 

filings will not be accepted. You must also send a copy to all the parties listed below in the 
Certificate of Mailing. 

F. 	 CERTIFICATE OF MAILING 

I certify that on 	 , 2006, I mailed the original and copies of this response, ,-::z. J 
including all attachments, to the following persons: 

1. 	 Original to: 

Clerk of the District Court 

Snake River Basin Adjudication 

253 Third Avenue North 

POBox 2707 

Twin Falls, ID 83303~2707 


2. 	 One copy to the claimant of the water right at the following address: 

Name: Janicek Properties u..c 

Address: 1284 S. Gosling Way 


Eagle, II) 83616 


3. 	 One copy to the party' who filed the objection at the following address: 

Name: Nampa & Meridian Irrigation District 

Address: clo Daniel V. Steenson & S. Bryce Farris 


Ringert Clark, Chtd 

P. O. Box 2773 

Boise, ID 83701 


4. 	 Copies to: 
IDWR Document Depository United States Department of Justice 
PO Box 83720 Environment & Natural Resource Division 
Boise, ID 83720-0098 550 West Fort Street, MSC 033 

Boise, ID 83724 

Chief, Natural Resources Division 

Office of the Attorney General 

State of Idaho 

PO Box 4449 

Boise, ID 83711-4449 


SF. 2 - Response to Objection 
Amended 10/16197 Page 3 



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 


TIlE COUNTY OF TWIN FALLS 

In Re SRBA ) A. Subcase 63-27475 
) (Insert water right no.) 

Case No. 39576 ) 
) STANDARD FORM 1 
) OBJECTION 

----------------------- ) 
Please fill in the following information: 

B. NAME AND ADDRESS OF PERSON OBJECTING 

Name: 	 NAMPA & MERIDIAN IRRIGATION DISTRICT 

Address: 	 1503 First Street South 

Nampa, Idaho 83651 


Daytime Phone: 208-466-7861 

Name & Address of Attorney, if any: 
Daniel V. Steenson 
S. Bryce Farris 
Ringerr Clark Chartered 
P.O. Box 2773 
Boise, ID 83701 

C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTORS'S REPORT 

Name: 	 Janicek Properties LLC 

Address: 	 1284 S Gosling Way 
Eagle, Idaho 83616 SCANNED 

OCT 032t11 

SF. 1 • Objection Page 1 

Amended 10/16197 




D. I object to the following elements as recommended in the Director's Report. (Please check the 

Appropriate box(es». 

L x Name and Address 
Should be: Disallowed. See below. 

2. 	 x Source 
Should be: Disallowed. See below. 

Should be: Disallowed. See below. 

4. 	 x Priol'ity Date 
Should be: Disallowed. See below. 

5. 	 x Point(s) of Diversion 
Should be: Disallowed. See below. 

6. 	 o Instream Flow Description 
Should be: N/A 

7. 	 x Purpose(s) of Use 
Should be: Disallowed. See below. 

8. 	 x Period of Year 
Should be: Disallowed. See below. 

9. 	 x Place of Use 
Should be: Disallowed. See below. 

10. 	 x I object because: 

X 	 ThIS water right should not exist. 

o 	 This water right was not recommended, but should be 
recommended with the elements described above. 

E. REASONS SUPPORTING OBJECTION (S): This claimed water right is within the 
boundaries ofNampa & Meridian Irrigation District ("NMID") and the source of said claim is a drain 
which was constructed or enlarged by or for NMID. Said drain is owned, operated, maintained and 
controlled by NMID and the water within said drain is seepage or waste water that has been developed, 
captured and/or controlled by NMID. Therefore, said water is not subject to appropriation, would 
amount to an impermissible trespass, and this claimed water right should not exist. 

SF. 1 • Objection Page 2 
Amended 10/16/97 



F. VERIFICATION (must be completed) 

State of Idaho ) 
) 58, 

County of Ada ) 

S. Bryce Farris, duly sworn, upon oath, deposes and says: 

'~';i'".'G'k"b"i,:""'V'H",;~"~,~,,,.,"";"'0,:,~,,,,I~~l,l,f!:m.Jh~R!1,rtY/c.Ia4Pantfiling this objection, as defined by I. C. §§ 42-1401A (1) and (6) or that· . 
. ' .' . '. Jam the attorney for the party/claimant objecting and that J have read this objection, know its contents and 

believe that the statements are true to the best of my knowledge, 

" 

S. Bryce Farris 

Subscribed and sworn to before me on:~~.....~"::::>...-,dP,.<;.lIC"-Ilr-"dW)o.<...::;"""",,j<.(>_______________ 

Not~r~PUb~:~
Resldmg at: ...., *" 
My Commission Expires: Oil \)111-;::::' 

SF, 1 • Objection Page 2 
Amended 10/16/97 



INSTRUcrlONS FOR MAILING 

You must mail the objection, to the Clerk of the Courl. FAX filings will not be accepted. You 
must also send a copy to all the parties listed below in the Certificate of Mailing. 

CERTIFICATE OF MAiUNG 
I~ 

I certify that on April ,de) j 2006, I mailed the original and copies of this objection, including all 
attachments, to the following persons: 

Clerk of the District Court 

Snake River Basin Adjudication 

253 Third Avenue North 

PO Box 2707 

Twin Falls, 10 83303-2707 


2. One copy to the Claimant of the water right at the following address: 

Name: 	 Janicek Properties, lLC 

Address: 	 1284 S. Gosling Way 

Eagle, Idaho 83616 


3. Copies to: 

IDWR Document Depository 

PO Box 83720 

Boise, ID 83720-0098 


United States Department of Justice 

Environment and Natural Resource Division 

550 West Fort Street, MSC 033 

Boise, ID 83724 


Chief, Natural Resources Division 

Office of the Attorney General 

State of Idaho 

POBox 44449 
Boise, ID 83711-4449 

Signature of Objector or attorney 
mailing on Objector's behalf 

SF. 1 • Objection Page 4 
Amended 10/16/97 



04/26/2005 

IDAHO DEPARTMENT OF WATER RESOURCES 

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW 

RIGHT NUMBER: 	 63-27475 

NAME AND ADDRESS: 	 JANICEK PROPERTIES LLC 
1284 S GOSLING WAY 
EAGLE 10 83616 

SOURCE: PURDAM GULCH CREEK TRIBUTARY: MASON CREEK 

QUANTITY: 1.400 CFS 

PRIORITY DATE: 03/01/1951 

POINT OF DIVERSION: 

T03N R01W S15 SESENE Within ADA County 

PURPOSE AND 
PERIOD OF USE: 

PURPOSE OF USE PERIOD OF USE QUANTITY 

IRRIGATION 03/01 11/15 1.400 CFS 

PLACE OF USE: IRRIGATION Within ADA County 

T03N R01W S15 SWNE 34.0 T03N R01W S15 SENE 36.0 

70 ACRES TOTAL 

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT: 

This partial decree is subject to such general provisions necessary for 
the definition of the rights or for the efficient administration of the water 
rights as may be ultimately determined by the Court at a pOint in time no 
later than the entry of a final unified decree. Section 42-1412(6), Idaho 
Code. 

EXPLANATORY MATERIAL: Beneficial Use 

Use of this right is combined with water from Nampa Meridian Irrigation 
District. 

Water Right 63-27475 



esources 
T03N, R01W, 


515 
Claim No: 63·27475 
Prepared By: Kimberly Brown 
Date: January 7, 2005 

Place of Use 


Section Lines 


1/41/4 

® 	 Point of Diversion 

s 
N 

E 

s 



Page 1 	 01/06/2005 

IDAHO DEPARTMENT OF WATER RESOURCES 

Adjudication Claim Report 63--27475 

WATER RIGHT NUMBER: 	 63-27475'/ 

Owner Type 	 N?lme and Address 

Original Owner 	 GEORGE S DAVIS j 

3440 DAVIS LN 

MERIDIAN, 10 83642 


Current Owner I 	 JANICEK PROPERTIES LLC J 

1284 S GOSLING WAY 

EAGLE, 10 83616 
 ?~~"-- ­... 

Priority Date: 9!lk]9'194:J 3\ 01 !1 %'\ <;,ZC; S T~ k~ \c£,
Basis Beneficial Use .j 

Status: Active 
 ~~ Bi£,<+-2­
Source 	 TributaryJ 	 j 
PURDAM GULCH CREEK 	 MASON CREEK 

3/15 to 11115-	
Diyersion Rate Annual VolumeBeneficia! use 

1,'+ ~FSIRRIGATION j ('~~ 
Iqtal Diversion: -t:See-eFS~~\'1 

!. t.t 
location of Point(s) of Dlversion 


PUROAM GULCH CREEK SE1/4SE1I4NE1I4 ,; Sec. 15, Twp 03N, Rge 01W, S.M. ./ 

ADA County ,j 


Place of Use 


IRRIGATION 
 v' 


31/-,0 ~.O 

Twp Rge Sec I NE I . f I NW I SW I SE I 

lNE1NWj~jSEI~INWjSWISE1NEI~1~1~INEjNWj~ISEITo@ls/

J 03N01W 15 I ~~ I I I -.. V 

I ,; 1'/ I I I I 70 
i 2, I/o" I "Z, (0 if 	 .0 

TotalAcres~j , 

021.(0105 1' "$, ~ II
IQ.o 

Conditions of Approva!: 

Remarks: 

1. General Ownership changed by DB 4i16/2004 

ADD oN - ~~~ VVltt ~-
~:....::.---- N\emJl~ 1Xr. ~,c.,~~, 

Dates and Other Information: 



Page 2 0110612005 

IDAHO DEPARTMENT OF WATER RESOURCES 

Adjudication Claim Report 63-27475 

Claim Received Date: 6/1811992 

Enlargement Use Priorily Date: 

Enlargement Statute Priorily Date: 

State or Federal: S 

Owner Name Connector: 

Water District Number: 

Generic Max Rate Per Acre: 

Generic Max Vo!ume Per Acre: 

Swan Falls Trust or Nontrust: 

Swan Falls Dismissed: 

OLE Act Number: 

Carey Act Number. 

Mitigation Plan: False 


Combined Use Limits: 

Element ReviewedNe.!ified Dates; 

Element hast Reviewed Date Reviewer Last Verified Date Verifier 

yerification Log: 

Element Date Time Stamp Reviewer 



'-'~~'~'-.-~..-~~--

i Field Exam nate I, '1· OS 

(~ i CJ': JLtv;' 

STATE OF IDAHO 

DEPARTMENT OF WATER RESOURCES 


ADJUDICATION FIELD REPORT 


Prior to Field Exam 

j4 Copy of Claim, claim has been s~'fI..; s,eahed, andgated.%! notary? ....~ 
pi Check fees paid "'90~ (l:I5tl"f¥1f-+ ~~ =tl'\')O~<> ,(),{).6J.NVW..~'it"",,- L~';" 
o WeJllogs (if needed) . c{,:""trid .ft,x)
t4. Copy oftopo or NAPP ),1)1N\IZ. ~ ~.J\. 
)zI' Check of Govt.. Lots, if needed, Govt. Plat/T ax lot information 
It Check POD & POD overlap, see below - include overlapping right for exam 
It Evidence of Priority - if none, talk with claimant 

:J No change - Complete evidence submitted or not necessary 
o Incomplete Claimant should be asked when water was flIst u..ed and submit proof ofdate,
! Priority date is acceptable/within mandatory filing dates? 

Priority date, per claimant, is:._ ~ I <20 LJ9 4-3~._.__.~..__.._._..__ 
(Ifpriority date, based on your exam, seems questionable, explain below.) . 

~ A~t) ... ~~~~<[~ ~_4-L~~ 
~~ ~.~S~~~.~~. J:~~\/,,-~~~ 3/1 /1'Jc

':'1 

Source: 7LA,.,~'\I\.. ..~~ l_C~~_Tributaryto_JJ~Q~ 
yf No Change -SAME SOURCE 
o Source found is different than claime,d:_.~_....~...__..._ ......~....~_.~_......_._~__.~. 

POINT OF nM:RSION 

!If No change 
o POD found is different than claimed: .... _ .._ ...._ ....~.~._~.._~.~.~..___~~ 
o Ifdifferent, when did POD change.?~.._.~_._~.._~....._ ......___....~_...~...~._.._ 



DIVERSION MD DELIVERY SYSTEM 
Points of Diversion: 

ID Govt 1/4 1/4 114 Sec, I Twp. 
# • Lot# i , 

f---­ -,--.. 

i 
I 

Rge, County Method ofDetenninationlRemarks 
, 

GPSID 

i 

---- ..........- .... ------ ­

OVERLAP REVIEW 

Other water rights with the same point of div~'tSion: 


Does overlap aM acres or uses to exisling system, increase rate of flow or voJume~ or other? Explain: 

------_......----- .. 

..f.1.1..J~Lh1::.fu~~~~o-alHu;~~~_r:_q~~~~nOtrotcu:_(U(f, =1-'i?:1. 9 9 

10K 
. IWATER USES 

.0 Z. '%f£~ 
o 1\0 change 	 It il'Y. / 

I 1,4-c?o Different Uses 

Use 1)v?~From. '3\ I To___ Amount \ , 4- CFS AF A 

Use From ____To_____.Amonnt,·______C.FS____~AFA 

Use ___~-._=..Fronr--·--'... --T9,~-_=--.Amount,------CFS ...._AFA 

- ""'''''-''~~- ,'. 	 i utICL17:"ii"¥'~:Jf Incomplete on claim, the total is, Amount _____CFS ____ _ AFA !t\"l~.~ '-:(G~'-
¢ Changes found, the new total is, Amount _-,-1_,_4,,--_ CFS ____~AFA 'N./AW·,j.,JNNI... 

o 	 More than 1" per Acre? Yes __(c1aimantmust complete excess flow sheet) 

NON.IRRIGATION USES: 

o 	 No change 

o 	 Changes Exam found: Domestic # ofhomes ____ Stock ". .... ___...... 


Types__.... ______Additional comments: _____ 


PLACE OF USE: 

o 	 No Change <;;; \ 21 S \ =5 17(00 .. 
" 	 Changes shown below: 

2 



Totals 

Place of Use 
NE NW SW SE 

TWP RGE SEC NE NW SW SE NE NW SW SE NE NW SW SE NE NW SW SE 

fjiJ I\tv t5 ~L\-- ,~" '70 

Overlap with other water rights: __C\_~--,----,--==____________________ 

Does overlap increase rate of flow, volume, additional acres, different source for same acres? Explain: 

Well or Diversion 
Identification No '/J 
GPS ill -IT COO 24 

Motor Make 

T7 

Hp Motor Serial No. Pump Make Pump Serial No. or 
Discharge size 

1-~D~4~G:, 

(~<;; D2T7 

FLOW MEASUREMENTS: 

Attach appropriate documents 

(O\JER')NARRATIVEIREMARKS/COMMENTS 

3 



.....................-~ .. ~~.....----------------~..................~.... 


------ ................. ..-------------- ­~ 

-- ................. .....
~ 

:s 1'2(51'5 I]lOa. 

AFTER EXAM THE FILE SHOULD CONTAIl": 
p( Completed claim checklist 
jI Photographs ofPOD's and POU 
~ GPS readings 
)i Completed map and Or GIS layout showing POD's and POU 

1,'(. OS
DATE EXAM CONDUCTED: 

FIELD EXAMINER: _\c..:"U:c:.;"wJo:'::"':"'::"-'~"-'-""'-' --.::..C:1JJ1A...~=-=-________~c:::::.-~~-.:i-?%-=' 


4 




IDAHO PARTMENTOF WATER RESOURCES 0110712005 

ADJUDICATION CLAIM POD REVIEW REPORT 


ADJUDICATION CLAIM NUMI3ER; 63·27475 


ater Righi # Type Twp Rge Sec QQ Q Lot Source Name 

.;;;; 2¥47& elalili---;B*3"'''I---Q9'l{.l1''>J.'--'11l5i--.£.ei~--J1~IE&-----fP'l:UIfR!tD;':PIf,J.4-'CCYlJhJbG;;J,,~G"'R"',,>;EJ<;K----J,JP'll'>jjIl~C"~J<;J<;"P'liR"OlEP"'E£R:rIIEIF;:;SiJl.LIS:C 
MASON CREEK 

~ 01rC~ 
\ ~ 
,) 



--

6\~ Ju-MeW 
01107/2005Io,;;;-~EPA;;:;:MENT OF\;TER RESOURCES 

ADJUDICATION CLAlM POU REVIEW REPORT 


ADJUDICATION CLAIM NUMBER: 63·27475 


Right # Type Twp Rge Sec QQ Q Lot Purpose of Use AcreslTotai Name 

-94Z5 ClaIm 03N 01111 15 SW NE IRRIGATION 40180 JANICEK PROPERTIE"S'LLC 

~7475 Olel;" 03N 01W
m 
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UNITED STATES DEPARTMENT OF AGRICULTUREASCS468 
Agricultural Stabilization and Conservation Service(3-5-82) 

NOTICE OF DETERMINED ACREAGE 

NAME AND ADDRESSrF3A8R7M NO. ,
Brad Janicek Ada Co. ASCS 

:;' C 6905 W. Ustick 5330 Morris Hill 
E 
R 
A 

Meridian, ID 83642 Boise, ID 83706 
T 
o 
R 

1984 -­3-1-6;:' 
CROP DATE OF 

. . G B Davis - OW YEAR MAILING 

NAME AND 
ADDRESS OF 
COUNTY ASCS

• OFFICE 

1. ,en.,. 
CROP AND 

2­

IR.PORT.C 

A~l~~'iE 
DIFFER­ ACREAGE REPORTED EXCESS

RERMITTED ENCE CROP ALLOT. ACREAGE MINED ACREAGE(OpHonGl) ACREAGE 
A ,-­

Wheat ELS cotton 

Tobacco 
Barley 16.8. 16.8 - (Flue Cured) 

Tobacco 
Oats ( ) 

Tobacco 
Corn 26.3 26.3 - ( ) 

Grain , Ilooacco 
Sorghum ) 

~~~ AIL 11. 2 11. 2 ' - (For Nuts) 

~ugar Peanuts 
~-">t'R 14.~ 14.3' - ( ) 

Designated 
Cons. Use 

IMPORTANT NOTICE· Read Carefully 
3. 	 This notice of detennined acreage shall constitute notice to all persons who as landlord, tenant, or sharecropper are interested in the 

crops on this fann. . 

4. 	 If you believe any acreage determined for this .farm is not correct, you may have·such acreage redetermined by filing a request for 
redetermination at the County ASCS Office within 15 days from the date of this notice, and making a cash deposit to cover the cost 
of redetermination. (Your deposit will be refunded if a significant error in the initial acreage determination is found.) 

5. 	 For tobacco farms eXCllpt Flue-Cured and Burley. If you wish to adjust the acreage to the extent indicated in column 21, your inten­
tion to do so must be made known to the County Office within 15 days from the date of this notice. Also, your cash deposit to 
cover the cost of a farm visit must be made before any marketing. 

6. REMARKS .: 

Late filJd report of acreage ground checked 3-1-85, acreages verified 2-27-35 
with aer,ial flown 7-84. 
AcreageJ verified as reported and will be used for history purposes. 
Notice of Yields and Acreage Bases indicates applicable 1985 acreage bases. 

IF YOU HAVE ANY QUESTIONS CONCERNING THIS NOTICEI CONTACT YOUR COUNTY ASCS OFFICE 
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U.S. DEPARTMENT OF AGR1CUL'fURE 
Agricultural SCabi!izalron s:rtd C<.lnseJ"\/atloo S~rvice 

MEASUREMENT SERVICE RECORO 
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·CONVERSATION MEMORANDUM 


RE: Snake River Basin Adjudication Water Right No. A63-27475 

.Tanuary 14, 2005 

Mr. Janicek called in response to the letter I sent him on January 7th He is currently 

having the ASCS look in their archives for a crop report. According to Mr. Janicek, the 

parcel of land in question is "really gravelly" and often "set aside." As a result, it lays 

fallow every few years because it is so gravelly. However, Mr. Janicek believes it was 

watered in the 5-year period before 1987. He said he will write an affidavit and attach 

any documents the ASCS finds in order to provide evidence of this parcel's use. 

Kimberly BroV'111 
Senior Water Resource Agent 
Western Region 



State of Idaho 
DEPARTMENT OF WATER RESOURCES 
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190 

FAX (208) 334-2348 

January 7, 2005 DIRK KEMPTHO~'1E 
Governor 

KARL J. DREHER 

JANICEK PROPERTIES LLC 
Director 

1284 S GOSLING WAY 
EAGLE ID 83616 

RE: Snake River Basin Claim No: A63-27475 

Mr. Janicek, 

Since I received the evidence for your priority date and the field investigation for this claim has 
been completed, I was recently able to begin reviewing your claim. 

During my review, it came to my attention that there appears to be a prolonged period of nonuse 
associated with the plot of land depicted on the attached 1987 aerial photograph; more 
specifically, the land outlined in green. I have also attached aerial photos from 1994, 2000, and 
2003 that show the particular plot of land in question. 

Iu order for me to recommend the acres outlined in green on the 1987 aerial photograph (the other 
acres surrounding this plot to the east and the south are not in question), it is necessary that you 
submit information showing use of this plot of land for irrigation purposes within the five-year 
period preceeding 1987. My supervisor suggested that NRCS records would suffice, or you may 
have other information you believe is sufficient. 

Please submit this information by January 25, 2004. If you have any questions, please contact me 
at 334-2190. 

Respectfully Submitted, 

KAw~.tXAl(,~ ~DUCv\ 

Kimberly L. Brown 
Water Resource Agent 
Adjudication Bureau 

Enclosure: Notice of Claim A63-05048 
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[Previous Search] [New Search] [Print VI0W] 

Property Details for Parcel 51215131760 
General Information 
Property Acres: 
Zone Code: 
Primary Code Area: 
Group Type: 
Subdivision: 
Section: 

Property Description 
S2NE4 
SEC 15 3N 1W 

Property Address 
625 S TEN MILE RD 
MERIDIAN, ID 83642 

80.000 
RUT 
242 Tax Districts 
SECT 
3N 1W 15 
3N1W15 

Click to View Intel'!!.'lIl".~ 

Parcel Valuation Details 


-ASsessment I ... ·..·Stale-- .. "'rAcreage -_. - ....~-..-.--.... 


! Roll •.•.J... Cate92,ry Codll._..~.__.. 

Primary '10·IRRIGATED AG 1?3.000 

IPrimary !190·WASTE LAND 1".000 

Prima')' 11 aO·HOMESITE ON AG __... l1,OOO.... 


Parcel Valuation History 

Assessed value for year 2004 
Assessed value for year 2003 
Assessed val ue for year 2002 
Assessed value for year 2001 
Assessed value for year 2000 

Property Characteristics 
Agriculture 
Land 

• 	 Clerk/Auditor/Recorder 

• 	 [;£ovelopn'lont Ser,>,kes 
• 	 Human Res<)urces (Previous Search] [New Search) 

Total Assessed Value: $138,700 

$138,700 
$215,200 
$209,400 
$208,300 
$183,000 

[print 

Contact Us I Help Index I Otsdaimar I About 


Us 


http://www.adacountyassessoLorg/propsys/index.htm]?action=details&parcel=S121513176...11712005 

http://www.adacountyassessoLorg/propsys/index.htm]?action=details&parcel=S121513176
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• 	 Online Map 
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• 	 Help Index 

• 	 FAG! 
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• 	 Image Documents 

• 	 Old interactive map 

Assessor Links 

• 	 Assessor Main Page 

• 	 .Admlnlstration 
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Reductioh$ 
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Ada County Links 
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Page 
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Characteristics Detail 

Land Characteristics 1 for Parcel "51215131760" 
Residential Acres: 

'Commercial Acres: 

Other Acres: 

ML5 Area: 

Street: 

Utility: 

Water Source: 

Sewer: 

Sidewalks: 

Curb-Gutters: 

Topography: 

View: 

Water Influence: 

Water Frontage Feet: 

Corner: 


1.000 
0,000 
0,000 
1030 - NW Meridian 
None 
Not Available 
Not Available 
Not Available 
N 
N 
Not Available 
Not Available 
None 
0 
N 

Go Back to Proper! 

• ClerklAuditor!Recordet 

• 	 Development Services 

• 	 Human RBsources 

Contact Us I Help Index I Disclaimer I About 

U. 

http://www.adacountyassessor.orglpropsys/index.html;jsessionid=6C798CC7E81A5FF3DF... In1200S 

http://www.adacountyassessor.orglpropsys/index.html;jsessionid=6C798CC7E81A5FF3DF
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Agriculture Characteristics 1 for Parcel "81215131760" • 	 Contact Us 
Irrigated Acres: 

• 	 Disclaimer Capability Class 1: 	 0.0 
• 	 Help Index Capability Class 2: 58.0 

Capability Class 3: 0.0 ::; l;;; I,c
• 	 FAQ Capability Class 4: 	 15.0 
• 	 About Us 
• Documents 	 Non.lrrigated Acres: 
• 	 Old llIleractive map Capability Class 1: 0.0 


Capability Class 2: 0.0 

Capability Class 3: 0.0 

Capability Class 4: 0.0 


Assessor Links 
Waste Acres: 

Capability Class 8: 0.0 


• 	 Assessor Main Page 

• 	 Administration 

• 	 Information 

• 	 Appraisal 

• 	 Exemptions and 

Reductions 


• 	 Molor Vehicles 

• 	 LO"l1 Rales 

Ada County Links 

• 	 Ada County Home 

Page 


• 	 Commissioners 

• 	 Treasurer 
• 	 ClerkJAu<iilorlRecorder 

• 	 Deve!opment SelVices 

• 	 Human R43sourc<as 

Contact Us I Holp Index I Disclaimer I ."'bout 
Us 

http://www.adacountyassessor.org/propsysiindex.htmi;jsessionid=6C798CC7E81A5FF3DF...1I712005 

http://www.adacountyassessor.org/propsysiindex.htmi;jsessionid=6C798CC7E81A5FF3DF


Fjeld Exam Date",,;/SICL! 

STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES RECErVEDADJlJDICATION FlELD REPORT 

JUl t 3 2flOtt 
Prior to Field Exam 

IJ Copy of Claim, claim has been signed, sealed, and dated by notary? 

IJ Check fees paid 

IJ Well logs (ifneeded) 

IJ Copy oftopo or NAPP 

IJ Check of Gov!. Lots, ifneeded, Gov!. Platffax lot information 

IJ Check POD & POU overlap, see below - include overlapping right for exam 

IJ Evidence ofPriority ifnone, talk: with claimant 


CLAIMANT INFORMATION - verify contact information is complete 

Claim No(s) 63- Z"-ZL-J..4..!-7.""-S""______________ 

Owner: BRAD J;,\/.J ICE/:::::. PhoneNo. _________ 

Current Address: 4325" yJ.O-luJDE:M, fl!\C;lf?rCnAkf XO S?!c,,<./z.. 

GNo change NAME IS THE SAME 

oX NEW OWNER B ,zAc> J",,!.) ,c.,;;K 


IJ No change Address 


IJ How long owned plNEW ADDRESS -;;;p;;;;tYf==================== 
Accompanied by: ~__'.J.~.l<.-___________________ 

PRIORITY DATE 

)l.' No change - Complete evidence submitted or not necessary 

IJ Incomplete - Claimant should be asked when water was first used and submit proofofdale. 

IJ Priorily dale is acceptable/within mandatory filing dates? 


Priority date, per claimant, ..._______~~~~____________ 

(Ifpriority date, based on your exam, seems questionable, explain below.) 

Source: PUR DA,yt. GUI...!!-l+ C"'<'G--;'; Tributary to ________ 

;a<: No Change -SAME SOURCE 
IJ Source found is difli::rent than claimed: _____________~~~_ 

POINT OF DIVERSION 

X No change 
IJ . POD found is different than claimed: ______________~~_ 
IJ If different, when did POD change? __~~~~~___________ 



__ 

DIVERSION AND DELIVERY SYSTEM 
Poirjts ofDiversion:, 
ID GoY! 1/4 114 1114 Sec. • Twi>'~Rge. • County Method ofDeterminationlRemarks I# Lot # GPSID 

i i SE" : 50 I l'.le- IS 3N I \IJ I i'>-"" &P<:-f N. PI' Ii"""r0 i 

I I I I 
, 

: 

I I i 

Description ofdiverting works 

A P4i1:K414 W"T€1'Z..JUF~ fN5T8LLe17I..J A Z<G" Vi92nCp. ... CM P STlQucn'l<..e 

WKI",.,) Pr... ..c.." Rl.-o<J<p ,,,,.0 S";'.)<!" "'(:" Du ...~"" <!~I C~. '5" Ir 1'#070 

OVERLAP REVIEW 
Other water rights with the same point ofdiversion: -,-tl:tJI';",,,,,=p..!:Ac:-C!.M=~,-,:l:O"'''C!.D'''''''''"'.'-'L'.,J Dl.,L,_______ 

Does overlap add acres or uses In existing system, increase rate of flow or volume, or other? Explain: 

WATER USES 

~ Nochange 

Cl Different Uses 

Use :Il2.fZ'G,.A'f/o..., From .!!lit;; To II/If Amount 1.('" CFS'-----'4z..:.."S-L-_,AFA 

Use From To Amount._____CF.S AFA 

Use ________~From ________To______Amount,________CFS AFA 

TOTAL VOLUME - Groundwater only 

Cl Incomplete on claim, the total is, Amount _____CF.S ~______'AFA 

Cl Changes found, the new total is, Amount CFS ______,,~ ,. 

Cl More than I" per Acre? Yes ___{claimantmust complete excess flow sheet) 

NON·IRRIGATION USES: 

Cl Nochange 

Cl Changes Exam found: Domestic # ofhorncs _. Srock IT______ 

Types Additional comments:. ______________ 

PLACE OF USE: 

Cl NoChange 

):t' Changes shown below: 

2 



, 

I I 
Place ofUse 

NE I h'W SW 
! 

SE 
ITotals : 

TWP 

3N 
RGE SEC NE NW SW SE NE NW I SW! SE NEINW SW SE NE NW SW SE 
II..t) IS" 3'M" 3J.~ I I 

, 
I , , I . 

I 
I I I 

7.5:"<.­
! 

Overlap with other water rights: _________________________ 

Does overlap increase rate of flow, volume, additional acres, different sOurce fur same acres? Explain: 

neli:very System Narrative: 'PURUr\1IA. 6><!!.GI-! e~tXK Cd"'~IiiS WA$-r"WA1&7.l. FKOI!t" 
~.MS geo"", T,·!!? EM!!'!, r ALSO IS DEl.,,,.72.,.. ?:>IT~U r:=Dr~ '50,.,(; ",,,,,, 
~"f'A::__m..f~{Dntt~ +,,1). Lltltr" ?UATc:ry& INL'-UJ2th.L~$t"'"t--tE j':':.o.e. 13£At;.. 13/2.Aq 
_PUIMPS TJ41S C{)~NI,...fG:,.L~ i4.lttrt::rt- JNTQ..4earl'::d..e;-~blTC~ WHICH R.n..! 
!:!)"'""''''' A ....o"-'... Tl-Te 5'"uTH 51 DE .ot=- rN<ii' SOl!\£., HE:' ""''''$ He tC;.& A<.SO &!O\P 

J4l.!;Tc-a,. E@-Ol<6TrIlS 8"", e '!.Q Tj~t!:" />'lO&T", ~'t$i! .::c...."'s;"!). (?P Btu,,", \J. f\ b 

R{§.."rtdhE p, f1Ei.Jvc.t.. NH;HtfiA'"'p.,AG"..ID...."N ~ /-It:: CAtV &£50 9ET..I:I1/l..-()dir WAtt"X-. 
Ilr THe 1J,li, C",,,,,,,...*,-,,,,-,,,,,"1'Z.""'-L'____________________________ 

Well or Diversion 
Identification No 
GPSID 

A 0002.'+1'1 

Motor Make 

M(!"C,NI>c...'" 

Hp 

/,5 

Molor Serial No. 

325 G;R.S€ 

Pump Make 

P "H<, 111\ A 

Pump Serial No. or 
Discharge size 

8.DI
I' 

W t..iCI.. t-,!F;c"D.. 

HPc 7.S 
I..IF-f; I(:>.$" , 

FLOW MEASUREMENTS: r:rt::: 4{)~{;; 

Attach appropriate documents 

NARRATIVEIREMARKS/COMMENTS 
XC:::ALL.t:."X? 'fjRAO t;;IN' 5J2~/ofJ-tJoANSu..Jt:;1':'-L,""TW~'5~'~£1bC~(...,_. P~AO CAL("l'.:b 

OAJ,;r/Z.9/0¥ A.f>.J12.r b,SC",§{!) WI.?"" H"·,,, 7::i:Lg; c}ftre.nw.. , ';;"e>"€>.J7, "r- ,'h., 
!JJ..fr:nf'lkRI~Tl:f."'Y I"'urnb tvA7=2...I='r2.!?MTI!E P","OAM <9u,-",,.,c:t2n:Kt L~T'C) 
1$ AS ....5:row;J pIV.Tkllf. AIi:Rll'Il. /?t±pT". T_I-U;:J&JA.T"'-,.-'.",E"i 'W7,? i'Conr&EJf 

/ fjJrn D/'TC,Io-I th.p..,)r:.. '1Hc. ;$,ov1;W S/f2FD}:;:' f:RJ:i2.~(:5EFuepp P~Cf't-~J' ~£i:U:t.££2£7t:; 
YJrcl-l l'S ... ff 1411 PITCt-J-<:if!. B" F'1Z£/E.j."3;P,? i2 0 THE" ~A<lr'r 1$ Z.£ep-s @ c.(,H)l"'~ SU;)P: 

Tue"! CAN A(..'S'" PUWJi> w4'(er<o- r-r::.(!l...o~ iNS- p ... ~.~Tt1£"N;.e:,~;4I'olC7LLl:,u..J(p PO/L-rt;t..,£ 


f.:tL>.{~/tvLt~ P'Pe;~ ,He/.;" J..i14t.JE'U(,¢"D A- ~'6J> CJPc A'-.vAJc..,T"Me;- }..JOa..'tH~/p(!: pF f:'A~ 

10 I }2I>.'bAT'" 7th'; AileA <JOLT" '" '" Alit C!f!:y(\ .6t!U",J C" F"'" ~ 1'" HI S 'liD';":?, ("?too ~) 

i:'JcYl."f Tf4-n.l /.,p )./02-Tf-( OF pu'-tv 1tw-. 6\1Lt:~ Cf4 fepl< ; S I H f-A' . <:;>t..}. "T'Ht.- NAM Pt.­
M€2-tDql:\e....,) l-:IC)<>.1)~""'TE /I-;--TH E: loJ.et t.o .e.f'-Jc:"ti... l S ./,'2 P'/;F~==1;;,.·-'.'--________
..... _ 

3 

http:e>"�>.J7
http:c}ftre.nw
http:C{)~NI,...fG
http:DEl.,,,.72
http:6><!!.GI


AFTER EXAM THE FILE SHOULD CONTAIN: 
o Completed claim checklist 
o Photographs ofPOD's and POU 
o GPS readings 
o Completed map and or GIS layout showing POD's and POU 

DAlE EXAM mNDUCTED: dZq/,,'9 ("ltS/o'!,. 7/9/0 t 
FIELD EXAMINER: Q,,J, ~~ 

4 



Idaho Department of Water Resources 
1987 Nnpp Photo 

Claim NUl1nber: 63-27475 
Legal: T3,N, R1W, 515 
IReviewed By: 

o Point of Diversion 

, , Place of Use 

c==J Section Lines 

r=J Quarter Quarter Lines 

_ I SES~E-:- ­
-

o. 

o 0.25 0.5 Miles 
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8'00' (,Ll 







/ 


.., 

i 
, 

, 
: 

•; 
~ 

HYDRAULlOS: Oapacity of Ooncrete Lined Oanals ­ Normal 
Flow 

b = 1~9 
n =0.014 
~ =1.0 

UNSTABLE ZONE 0.7 S¢<SocoI.3 S¢ 

freeboord~0:2 He+6251l<;_~~111 (~-In 
UNIFORM FLOW ~~::_~ri~ r213 Sl/2 ~-, 

_Iv. S. ____ ,r -­ --A" 

Freeboard' 0.2 He 
V =mean velocity ftjsoc. 
r ;::: hydraulic radius ft 
n :: eoef fielent of r!.'JU9l1ness 
S =slocO of energy grlxlient
Sc ~ crfticol channef bottom 

slope 
So=cl"mnel bottom SlOpe 

8-­

REFERENCE' 

freeboard 
Curve 

:0.004 ,!: 
'H~'--'-i ~ 

30 40 
l cubic feet per second) 

.~. L""~4~-60 110 100"""" 0.0001 

U. S. DEPARTMENT of AGRICULTURE 
SOIL CONSERVATION SERVICE 

ENGINEERING and WATERSHED PLANNING UNIT 
PORTLAND ,OREGON 

Sheet 

Dol. ' 
3 of 9 

November ,1956 

Drawing No. 7-L-20151 

REVISED 5-'61 
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State of Idaho 
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Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190 

FAX (208) 334-2348 
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INTERNET SEARCH OF IDWR INFORMAnON: 

WELL LOGS, WATER RIGHTS, SNAKE RIVER BASIN ADJUDICATION ETC. 


You can search for IDWR records on the Internet at www.idwr.state.id.us 

Look for "Top Picks" on the home page. 

For Water Right &/or Adjudication information, click "Adjudication & Water Rights Search (text based)'" for 
best results. The best starting point in your search is to use the "Where" tab under that site and enter the township, 
range, section (and maybe l"- or l"- l' ofthe section) for the property in question. Be sure to choose "Point of 
Diversion" or "Place ofUse" depending on the information you need ("both" means diversion and use are within 
ideotical search parameters, not that either are within the parameters). It is better to do a broader search first instead 
ofa narrow search.. A narrow search would include a street address orperson's name, for example, and might miss 
the information you are seeking. 

For Wen Log information, click ''Well Construction Info Search." Again, use a broader search at first such as 
township, range and section. Results will list information about the l"- l"- location in a section. Yon can narrow your 
search after seeing the initial results. Many well logs have boen scanned and are available on the Internet 

Forms, Rules and Statutes can be found under "Top Picks." 

Whatever you are searching for, try a broad search ftrSt and narrow the search as needed. Ifyou calUlOt fmd any 
infonn.tion or have trouble interpreting the infonnation, contact the IDWR staff person on duty each day. This 
person is called the "office day" person and is available to provide general assistance. Call the office day person at 
208-334-2190 between the hours of 8 andS Monday through Friday. 

Your cooperation in using the Ioternet is appreciated. Your help in asking fur the "office day" person for general 
help insteed ofa particular IDWR staff member helps us improve our efficiency and provide better, more cost 
effective service to the public. Thank you. 

http:www.idwr.state.id.us


State of Idaho 
DEPARTMENT OF WATER RESOURCES 
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190 

FAX (208) 334-2348 

DIRK KE'\1PTHORNE 
Governor 

April 16, 2004 KARL J. DREHER 
Director 

JANICEK PROPERTIES LLC 
1284 S GOSLING WAY 
EAGLE 10 83616 

Re: Notice of Claim to a Water Right No. 63..27475 

Dear Claimant(s): 

Enclosed is a copy of the above referenced claim(s), which reflect the change in ownership of the 
land and appurtenant water rights, covered under the original filing. 

Please note that the enclosed Notice of Claim to a Water Right is not a final determination of your 
water right. This claim was filed during claims taking in the Snake River Basin Adjudication 
(SRBA) and has not yet been verified by this Department. Water rights are established and 
maintained by beneficial use of water for the uses designated on this claim form dating back to 
the priority date listed. This claim will be investigated, verified and recommended to the SRBA 
Court for court decree sometime in the near future. You will be notified prior to the beginning of 
any verification of this water right. 

Thank you for your patience and cooperation, as we have had several water right changes to 
process. If you have any questions conceming the enclosed claim, please feel free to contact this 
office. 

Sincerely, 

D9A~~?--J 
Denise Buffington 
Office Specialist 1 
Adjudication Section 
Western Region Office 

DB:db 

Enclosure 



WILLIAM R. SNYDER & ASSOCIATES, P.A. 
ATTORNEYS AND COUNSELORS 

KR1SnN ~ BJORKMAN 520 WEST FRANKLIN STREET, UPPER LEVEL MAIUNG ADDRESS· 
MARK D. PER1SOW' POST OFFICE BOX 2S38BOISE, IDAHO 83702 
VV1LlIAM R..s:NYDER BOtSE,IDAH083J01·2338 

~A:lmjt!ed in Idaho (208) 336·9080 - TaEl'HoNE 
and california (2(8) 343-4539 - FACSIMiLE 

April 15,2004 
RECEIVED 

Kimberly Brown 
Idaho Dept. of Water Resources APR 1 S 200lt 
Western Regional Office WATER RESOURCES 

WESTERN REGION
2735 Airport Way 

Boise, ID 83705-5082 


Re: Water Right #A63-27475 

Dear Ms. Brown: 

This letter will confirm our discussions on April 14, 2004. My understanding 
is that some evidence is needed to show vested title in Janicek Properties, LLC in 
order for the water right to be placed in the name of Janicek Properties, LLC. 

I am enclosing copies of the (1) Grant Deed by Grantors Bradley J. Janicek and 
LouAnn Janicek to Grantee Janicek Properties, LLC, (2) Commitment for Title 
Insurance where title is vested in Richard Davis, as his separate estate, (3) Agreement 
for Purchase/Sale of Real Property between Richard G. Davis and E, Joanne Davis 
and Bradley 1- Janicek and LouAnn Janicek, and (4) Deed of Distribution by Personal 
Representative, wherein the Grantor, George B. Davis as Personal Representative of 
the Estate of Doris N. Davis distributed the Property to Grantee George B. Davis. 
This information should aid you in placing the water right in the name of Janicek 
Properties, LLC. 

Further, it is my understanding that if the information provided in this packet 
does not suffice as complete evidence of either (1) the claimed water right priority 
date by Mr, Janicek or (2) the current ownership of the Property, that someone from 
your department will contact me. I also understand that there is no deadline for 
turning in the information regarding the priority date of the water right or current 
ownership of the Property. However, if you request additional information, I will 
obtain the information and send it to you as soon as possible after your request. 

Please ensure that these are placed in the appropriate file to support the 
Janicek water right claim. 



Thank you for your courtesy and assistance in this matter. 

~~~~ 
KEB 
end: 

Kristin E. Bjorkman 
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SOi::.lO"\'CRANT DEttf--'_DEP ,­

ZODI SF 28 Mi /0: 55 I aI I 00063 
FOR VALUE RECEIVED, BRADLEY J. JANICEK and LOUANN JANICEK, 

as Grantor, do hereby grant, bargain, sell and convey unto JANICEK PROPER"TIES, 
L.L.c., an Idaho limited liability company, as Grantee, whose current address 1284 S, 
Gosling Way, Eagle, Idaho, 83616, the following described premises in Ada County, 
Idaho, to-wit: 

SE 1/2 NE 1/4, Section 15, 3N, I W of the Boise Meridian, 
Ada County, Idaho. 

TO HAVE AND TO HOLD The said premises, with their appurtenances, unto 
the said Grantee, and said Grantee's heirs and assigns, forever. This Grant is subject 
to all encumbrances made or suffered by the Grantor, reservations, restrictions, 
dedications, easements, rights of way and agreements, (if any) of record, and general 
taxes and assessments, (including irrigation and utility assessments, if any) for the 
current year, which are not yet due and payable, and that Grantor(s) will warrant and 
defend the same from all lawful claims whatsoever. 

DATED This 2-'6 day of September, 2001. 

dL(f6r'/J~
Bradley Jlc&U 
STATE OF IDAHO ) 

: ss. 
County of Ada ) 

On this u:) day of September, 2001, before me, the undersigned, a Notary 
Public in and for said State, personally appeared Bradley J. Janicek, known to me to 
be the person whose name is subscribed to the within and foregoing instrument, and 
ad::nowledged to me that he executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal the day and year first above written, 

_ ~' >l<~=",---___
Nota~liC for Idaho 
Residingat~~l~f~v~_____ 
My comm. exp,:06(£:~.::..f>0=--__ 



STATE OF IDAHO ) 
: ss. 

County of Ada ) 

On this W day of September, 2001, before me, the undersigned, a Notary 
Public in and for said State, personally appeared LouAnn Janicek, known to me to be 
the person whose name is subscribed to the within and foregoing instrument, and 
acknowledged to me that she executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal the day and year first above written. 

&JML$- %u~~,---____ 
Notary Pliblic for Idaho 
Residing at fvV.kl~",,?,·=.,,-;-luT)L-____ 

Mycomm. exp.: 05(~r:;lfM 

GRANT DEED - Page 2 



RECEIVED 
COMMITMENT FOR TITLE INSURANCE 


PIONEER TITLE COMPANY OF ADA COUNTY (208)373-3700 
 APR 16 2004OLD REPU6UC NATIONAL mLE INSURANCE COMPANY 
SCHEDULE A WATER RESOURCES 

WESTERN REGION 

File Number: Pl49250 1. Effective Date: JUNE 7, 1996 as of 7:30 A.M. 

PIONEER TITLE COMPANY 
8151 W. RIFLEMAN 
ATTN: KATHY COONTZ (373--3619) 

WEST ONE BANK 
607 E. CLEVElAND BLVD; CAlDWELL 

ATTN: JOHN DEROIN (455-3624/{F)454-1587) 

PIONEER 1031 COMPANY 
8151 W. RIFLEMAN 
ATTN: ROB ONNEN 

mLE INQUIRIES SHOULD BE DIRECTED TO:. 
JOHN POOlE 
SR TITlE OFRCER (pHONE 373-3660) 
8151 W. RIFLEMAN 
BOISE, 10 63704 

2. 	 Polley or Policies to be issued: 

A. 	 [Xl ALTA Owner's Policy, (4-6-90) [X] Standard Coverage UExtended coverage Amoun1$295.000.oo 
Premium $1140.00 

Proposed Insured: BRADlEY J. JANICEK AND LOU ANN JANICEK 

B. 	 [X] ALTA Loan Policy. (4-6-90) [] Standard Coverage [X] Extended coverage Amount $163,000.00 
Premium $263.20 

END 8.1 $10.00 
END 100/116 $25.00 

Proposed Insured: WEST ONE BANK. IDAHO 

3. 	 The estate or interest In the land described or referred to in this Commitment and 

covered herein is: 


FEE SIMPLE 

4. 	 Title to the fee simpfe estate or Interest in said land is althe effective date hereof vested 

In: 


RICHARD DAVIS. AS HIS SEPARATE ESTATE 

5. 	 The land referred to in this Commitment is described as follows: 

THE SOIJTH HAUF OF THE NORTHEAST QUARTER OF SECTION 15, TOWNSHIP 3 NORTH, 

RANGE 1 WEST. BOISE MERIDIAN, ADA COUNTY, IDAHO. 


http:163,000.00
http:Amoun1$295.000.oo


COMMITMENT FOR TITLE INSURANCE 

$CHEOUlE B - SECTION 1 

File Number: P149250 

REQUIREMENTS 

The following are the requirements to be complied with: 

Item (a) Payment to or for the account of the grantors or mortgagors of the full consideration 
for the estate or interest to be insured. 


Item (b) Proper instrument(s) creating the estate or interest to be insured must be exectrted and 

duly filed for record. to wit: 




COMMITMENT FOR TITLE INSURANCE 

SCHEDULE B - SECTION 2 

Fie Number: P149250 

Schedule B of the policy or policies to be issued will contain exceptions to the following 
matters unless the same are disposed of to the satisfaction of the Company. 

A Defects, liens, encumbrances, adverse claims or OIher matters, if any, created, first 
appearing in the public records, or attaching subsequent to the effectille date hereof but 
prior to the date the proposed insured acquires of record for value the estate or interest 
or mortgage thereon covered by this Commitment. 

(l) 	 Rights or claims of parties in possession not shown by the public records. 

(2) 	 Encroachments, overlaps, boundary line disputes, and any other matters which 

would be disclosed by an acoorate SU1"IIey or inspection of the premises 

including, but not limited to, insufficient or Impaired access or matters 

contradictory to any sUlVey plat shown by the public records. 


(3) 	 Easements. or claIms of easements, not shown by the public records. 

(4) 	 Any lien, or right to a lien, for services, labor, or material heretofore or 

hereafter furnished, imposed by law and not shown by the public records. 


(5) 	 (a) Unpatented mining claims; (b) reservations or exceptions in patents or in 

Acts authorizing the issuance thereof; (c) water rights, claims or title to 

water, whether or not the matters excepted under (a). (b) or (c) are shown by 

the public records. 


(6) 	 Taxes or special assessments which are not shown as existing liens by the 

records of any taxing authority !hat l&Vies taxes or assessments on real 

property or by the public records. Proceedings by a public agency which may 

result in taxes or assessments, or notices of such proceedings, whether or not 

shown by the records of such agency or by the public records. 


·PARAGRAPHS 1.2.3.4.5 AND 6 WILL NOT APPEAR AS PRINTED EXCEPTIONS ON EXTENDED COVERAGE 
POUClES, EXCEPT AS TO SUCH PARTS THEREOF, WHICH MAY BE TYPED AS A SPECIAL EXCEPTION 
IN SCHEDULE B-SECTION 2. 

C. 	 Special fJ<ceptioos: 

1. 	 GENERAL TAXES FOR THE YEAR 1996. WHICH ARE UENS, ARE NOT YET DUE AND PAYABLE. 

2. 	 ANY. RIGHT OR INTEREST IN ANY MINERAl., MINERAL RIGHTS, OR RELATED MATTERS, 

INCLUDING BUT NOT UMITED TO OIl., GAS, COAL. AND OTHER HYDROCARBONS. 


CONTINUED 




1>149250 


3. 	 AN EASEMENT CONTAINING CERTAIN TERMS, CONDITIONS AND PROVISIONS AFFECTING A 
PORTION OF SAID PREMISES AND FOR THE PURPOSES STATED HEREIN. 
FOR; POWER UNE EASEMENT 
IN FAVOR OF; IDAHO POWER COMPANY 
RECORDED: DECEMBER 23, 1974 
INSTRUMENT NO.: 909785 
AFFECTS: BEGINNING AT THE EAST QUARTER CORNER OF SECTION 15, TOWNSHIP 3 NORTH, 
RANGE 1 WEST. BOISE MERIDIAN; THENCE 
WEST ALONG NORTH SIDE OF HALF SECTION UNE A DISTANCE 500 FEET; THENCE 
NORTH 30 FEET; THENCE 
EAST TO COUNty ROAD PROPERty LINE 

4. 	 RIGHTS OR CLAIMS TO RIGHTS OF WAY FOR DITCHES, CANALS. LATERALS OR SLOUGHS AS 
THE SAME MAY EXIST ON, OVER OR ACROSS SAID PREMISES. 

5. 	 RIGHTS OF THE PUBUCTO PORTIONS OF SAID PREMISES. IF NN, WHICH MAY UEWlTHIN 
THE RIGHT OF WAY FOR TEN MILE RD. 
AS DISCLOSED BY VARIOUS INSTRUMENTS OF RECORD. 

6. 	 UNRECORDED LEASEHOLDS, IF ANY, RIGHTS OF PARTIES IN POSSESSION OTHER THAN THE 
VESTEES HEREIN. RIGHTS OF SECURED PARTIES UNDER ANANCING STATEMENTS AS TO 
PERSONAL PROPERty LOCATED ON THE PREMISES HEREIN AND THE RIGHTS OF TENANTS TO 
REMOVE TRADE fiXTURES. 

7. 	 JU ENT FOR THE AMOUNT HEREIN STATED AND OTHE~OUNTS DUE. 

CRED . ACTION COLLECTION SERVICE, INC., AN CORPORATION 

DEBTOR: RI D C. DAVIS 


AMOUNT: $394.76 	 ~'N /
CASE NO.: CVO·C9!ii04600Ni-.. r-r 
RECORDED: OCTOBER 6 ''''''<'''­
INSTRUMENT NO.: 0 
ATTORNEY F EDITOR: PETER D. R 
THE UE SAID JUDGMENT DEPENDS UPO IDENTITY OF THE JUDGMENT DEBTOR 
WI . ICHARDDAVlS 

8. 	 IF THE PERSON MENTIONED IN SCHEDULE A. PARAGRAPH 4, IS PRESENTLY MARRIED, THE 

SPOUSE MUST EXECUTE ANY CONVEYANCE OR ENCUMBRANCE OF THE SUBJECT PROPERty 

PURSUANT TO REQUIREMENTS OF CHAPTER 10, TITLE 55,IDAHO CODE, RELATING TO 

HOMESTEADS 

OR WE MUST BE FURNISHED SATISFACTORY PRQOFTHAT: 

A. 	 THE SUBJECT PROPERty IS NOT VESTEE'S OR THEIR SPOUSE'S PRINCIPAL RESIDENCE 

OR 
B. 	 PROOF THAT THE VESTED OWNER IS NOT MARRIED 

9. 	 POSSIBLE MATTERS RELATING TO GENERAL EXCEPTIONS PARAGRAPHS 1 THRU 6, HEREIN IN 
CONNECTION WITH ANY EXTENDED COVERAGE POUCY SHOWN IN SCHEDULE ATO BE ISSUED. 
ADVERSE MATTERS IF PN(, WILL BE SHOWN IN A SUPPLEMENTAL REPORT TO THIS 
COMMITMENT, OR ON AN UPDATED COMMITMENT. AND WILL BE SHOWN AS SPECIAL 
EXCEPTIONS IN ANY POUCYTO BE ISSUED UNLESS CLEARED TO THE SATISFACTION OF THE 
COMPNN. 

END OF EXCEPTIONS 

CONTINUED 



1'149250 

NOTE: IT APPEARS THATTHE lEGAl.. DESCRIPTION OF THE PROPERTY DESCRIBES MORE 
THAN 20 ACRES. IF A DEED OF TRUST IS ANTICIPATED TO BE USED TO SECURE THE 
FORTHCOMING DEBT, WE RECOMMEND THAT YOU CONSULT WITH YOUR ATTORNEY AND IN 
PARTICULAR, WITH REFERENCE TO SECTION 45-1502 OF THE IDAHO CODE WHICH PROVIDES IN 
PART THAT A DEED OF TRUST MAY BE USED TO SECURE A DEBT IN REAl PROPERTY 'NOT 
EXCEEDING TWENTY (20) ACRES: 

NOTE: FOR REFERENCE PURPOSES ONLY. 
THE ADDRESS OFTHE PROPERTY IS: 

G25 TEN MILE RD. 

MERIDIAN, 10 83642 


NOTE: GENERAl.. TAXES FOR THE YEAR 1995, WHICH WERE UENS, IN THE ORIGINAl.. SUM OF 

$1693.92, ARE PAID. PARCEL NO. 242S1215131760 

NOTE: THE ABOVE AMOUNT OF TAXES OOES NOT REFLECT A HOME OWNERS EXEMPTION. 

AN'( NEW BUYER MUST APPLY TO THE COUNTY ASSESSOR'S OFACE FOR SAID EXEMPTION. 


NOTE: THERE IS NO NOTICE OF RECORD AND THEREFORE NO SEARCH HAS BEEN MADE FOR 

AN'( UNPAID ASSESSMENTS, CHARGES OR FEES FOR SEWER, WATER, GARBAGE. IRRIGAnON 

AND OTHER POSSIBLE lffiUTY SERVICES. 


NOTE: IF THE PROPOSED INSURED UNDER THE POUCY TO ISSUE HAS AN'( QUESTIONS 

CONCERNING THE COVERAGE OR EXClUSIONS FROM COVERAGE, THE COMPANY WILL BE 

PlEASED TO PROVIDE AN EXPLANATION. 


NOTE: PURSUANT TO THE STATE OF IDAHO INSURANCE REGULATIONS, ACANCElLATION FEE 

IS TO BE CHARGED ON ALL CANCELLED ORDERS. UNLESS OTHERWISE ADVISED, ORDERS 

WILL BE CONSIDERED CANCElleD SIX MONTHS AFTER THE EFFECTIVE DATE ON THE 

COMMITMENT. THE AMOUNT OF THE FEE ASSESSED SHALL BE IN ACCORDANCE WITH OUR 

RATE RUNG WITH THE IDAHO DEPARTMENT OF INSURANCE. 




~6
AGREEMENT FOR PURCHASEISALE OF REAl PROPERlY S(( 

THIS AGREEMENT is made and entered into this 25th day of March, 1996, and is 
by and between Richard G. Davis and E. Joanne Davis, husband and wife, hereinafter 
referred to as "Seller". and Brad J. Janicek and LouAnn Janicek, husband and wife. 
hereinafter referred to as "Buys!". 

WITNESSETH: 

In consideration of the earnest money paid by buyer to Seller, and the mutual 
benefits to be received by each party, the parties agree as follows: 

1. Description of property; Saller agrees to sell all of his right, title. and 
interest in and to that certain parcel of real property descrtled below to Buyer. and 
Buyer agrees to purchase said real property from Seller. That property is legally known 
as: 

SE 1/2 NE 1/4, Section 15, 3N, 1W of the Boise Meridian, Ada 
County, Idaho; 

Which shall include all outbuildings, reSidences. ditches and ditch rights, 

water rights, subsurface rights. all appurtenances and attachments. which are all jointly 

hereinafter referred to as "the premises·. 


2. Purchase price: Buyer agrees to pay to Seller the total sum of Two 

hundred ninety-five thousand two-hundred fifty dollars ($295.250.00) . to be paid as 

follows: 


(a) The cash down payment of two hundred seventy thousand dollars 

($270,000) (which includes the three thousand dollars ($3.000.00) eamest money paid 

by Buyer to Seller at the execution of this Agreement); and 


(b) The sum of Twenty five thousand two hundred fifty dollars 
($25.250.00) payable by a mortgage note to Seller secured by a second mortgage on 
the premises. Said note shall bear interest at the rate of 7% per annum. and shall be 
amortized over a period of five years, and shall be payable in equal annual inStallments 
of principal and accrued interest The maker shall have the unrestricted right of 
prepayment. 

3. Buyers contingencies. Buyers agreement to purchase the premises from 
Seller is contingent upon the following events: 

(a) That Buyer shall obtain acceptable financing to complete the 

purchase. 


http:25.250.00
http:3.000.00
http:295.250.00


(b) Seller shall be able to deliver good and merchantable title to the 
premises and that title is free and clear of all liens and encumbrances other than 1996 
accruing property taxes. 

4. Closing: The parties shall make good faith efforts to close this sale on or 
before July 1. 1996. The closing agent shall be Pioneer Title company. and the parties 
agree to divide the closing costs as follOWS: 

(a) Seller alone shall pay the cost of a policy of title insurance, insuring 
good title to Buyer, for the total amount of the purchase price. 

(b) Buyer alone shall pay all points, fees, or costs required by lender as 
Buyer's cost incurred in Buyer's obtaining financing, except the cost of any environmental 
survey required, which shall be split. 

(c) All other costs, including, but not limited to. recording fees and fees 

of the closing agent. shall be borne equally between Seller and Buyer. 


5. Taxes. assessments. and insurance: The closing agent shall pro-rate the 
real property taxes and pertinent assessments for water for 1996. according to 1995 
assessments, to and through the date of clOSing. All real property taxes and 
assessments owing, including any penalties and interest, through the year ending 1995 
shall be paid by Seller. and may be deducted by the closing agent from Seller's net 
proceeds. It is understood that Buyer will obtain their c:mn policy of hazard insurance 
and assume all risk of loss from the date of closing forward. Closing agent shall make 
all other adjustments commonly made by closing agents. 

6. Condition and possessjOn; The sale of this property is "as is' and is 
without warranty except as to title and environment qUality. Seller warrants that there are 
no charges or costs against the property ariSing from public services such as sewer. 
water, electrical, or otherwise. or if such charges exist that Seller will pay them through 
the closing agent through the date of Buyer's posseSSion. 

Seller agrees that Buyer shall have possession of the premises at the date 
of closing. 

7. Earnest money: As consideration for this Agreement, Buyer hereby 
delivers to Seller the sum of three thousand dollars ($3.oo0.00) earnest money. In the 
event that Buyer fails to close and consummate the sale according to the terms of this 
Agreement. then fifteen hundred ($1500.00) of the total earnest money shall be retained 
by Seller, not as a forfeiture but to defray the costs and expenses Seller has incurred 
and the balance returned to the Buyer. In the event of a failed contingency or a failure 
by Seller to otherwise perform. then Seller shall return all earnest money to Buyer upon 
demand. 

http:3.oo0.00


8. Title and title insurance: N. closing Seller shall execute and deliver to 
Buyer a warranty deed conveying good and merchantable title to Buyer, which shall be 
subject only to a first mortgage in favor of Buyer's lender, and 1996 taxes and Seller's 
second mortgage. Seller shall purchase for Buyer an owners' policy of title insurance, 
which policy shall insure good and merchantable title as required by this Agreement. 

9. Default or breach: In the event either party to this Agreement shall breach 
any covenant or warranty or shall be in default of a obligation to the other. that party 
shall pay, in addition to damages or other loss occasioned by said breach or default, 
reasonable attorney fees to the non-defaulting party. 

10. Entire agreement: This document shall contain the entire agreement of 
the parties. All conversations, oral representations, or statements shall have no further 
force and effect. Any modification or change to this Agreement shall be valid only if it is 
memorialized in writing and signed by both parties hereto. This Agreement shall not be 
recorded, and shall survive the closing documents only as to those matters not 
addressed in any closing document. 

Seller further understands that the attorney who has drawn this Agreement 
has acted as the attorney for Buyer alone, and in the event Seller has any questions 
concerning the meaning of any of the terms of this Agreement, he is advised to retain 
independent counsel. The execution of this Agreement by Seller indicates his 
understanding and acceptance of all terms and conditions. 



IN WITNESS WHEREOF the parties hereto have executed this Agreement this day 
and year first above written. 

Seller: Buyer: 

) 



STATE OF OREGON 

County of Jackson 

) 
) 
} 

ss. 

~Rri1
On this 3rd day of MaretT, 1996, before me, the undersigned, a Notary Public 

in and for said State, personally appeared Richard G. Davis, known to me to be the 
person who executed the within and foregoing instrument and acknowledged to me that 
he executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal 
the day and year first above written. 

~e-~~2Z~~~~~~~ 

(8 
OffICIAL SEAl, 

I .. .. r~~.NETIE s oRR Notary Public for Oregon• ". NOT~r..y PUBLIC· OREGON 
• .. " Cor,iMISSION NO. 037845 Residing at: 4000 S Pacific Hwy Medford 97501 

.. .. .. " MYCIlMMISSIIiII ExP1llES SIP!. 14, 19611 

My Comm. Exp.: SeDt. 14, 1998 


STATE OF OREGON ) 
} ss. 

County of Jackson ) 

April
On this 3rd day of Maroh; 1996, before me, the undersigned, a Notary Public 

in and for said sate, personally appeared E. Joanne Davis, known to me to be the 
person who executed the within and foregoing instrument and acknowledged to me that 
she executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal 
the day and year flf'st above written. 

Notary Public for Oregon 
Residing at: 40001 S Pac; fi C Hwy Medford OR 
My Comm. Exp.:September 14, 1998 



STATE OF IDAHO ) 
) ss. 

County of Ada } 

On this sz.-V'" \.-.... day of March, 1996, before me, the undersigned. a Notary 
Public in and for said State, personally appeared Brad J. Janicek. knoIIvn to me to be the 
person who executed the within and foregoing instrument and acknowledged to me that 
he executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal 
the day and year first abOve written. 

,...~ 
.. v~.()c~#,

I ~ ,,,,,,,,9- .'.~ 
;"r­_",,_.. "" I> #t ..,.Y -" 

iDJ:':;;:-O ,: ~: ,* (.. 
 ' 
-:. \,1l • on." 
~ ...... a_. P\)
\. ...... 

....... 
~. '

~, 


##, 

STATE'OF IDAHO } 
} ss. 

County of Ada } 

On this :+l/~ay of March, 1996, before me, the undersigned a Notary 
Public in and for said Sate, personally appeared LouAnn Janicek, known to me to be the 
person who executed the within and foregoing instrument and acknowledged to me that 
she executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal 
the day and year first above written. 

's-­." " ~~g,,",. ~~ 
Notary Public for Idaho ~ 
Residing at: V'v\Sv;~:j:;;;.., '> 

My Comm. Exp.: ;t; - 1'J - :::.. Os:) <") 
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'l'IlIS IJEElJ, Made b;t. G.-orle 8. 

Representative of the E~~ate Qf D~iS 
Grantor, to Geor'il" Il. lJavis. Grantee, who~e .aO'o,'I"$$
Drive, Meridian, !D 83642. 

WHjI1ll3AS, Grantor is t,he qualified P.$irS,,,,,!.l!R<>Pl:eS' 
said ..stat", fHed ao case IDmlb.... 

of the Fourth Judicial District for 

County, Idaho; and 


WIlERIilAS, Grant.... is entitled to distr1bu~ion 'of tli:~: t<i:al 
property hereinafter de~cribed; 

THEREFORE, for valuable consideration , .. calved, Gt6~r 
conveys and releases to Grantee all of the decedent t s rl~ht; 
title and interest in and to the following described real 
property in Ada County, Idaho: 

Lots 1 to 11 inclusive, and Lot 12 except the west 10 
feet thereof, Block ;, Williams Addition to Meridian. 
Ada County. Idaho. 

ALSO 

Lots 28, 29 and 30 1 Block 1, Meridian Bow~rs Addltion T 

Aaa county, Idaho. 

ALSO 

The south HaJ.f of t'le Northeast Quarter of Section 15* 
Town~hip 3 North, Range 1 west, B,.M." Ada county" 
Idaho. 

Ar,so 

An irrs':Jul<.lr tract in the: Southeast Quarter of the 

southeast Quart... (SEll' SEll.) of Section Fifte"" 

(15), Townsnip Tnree (3) North of Range On" (1) west. 

Boise Meridian .. described as follows! 

From the ~uarter section corner between Sections 

Fifteen (15, and Twenty-two p.2), Township Three (3) 

North of Range One (!) west, B.M. ( East along the 

section li!le 1655.6 feet; thence North 27"55' East 

292.6 feet~ to the rgal place of begi rmlng; thence 
North 27 G 39' Eas~ 195 feet to en iron pin; thence South 
6Q '16' East 150 ~ 1 feet: to an iron pin; ti-tence South 
14°27 1 West. 206 teet to a.n iron pin; thence North 

DEED OF DISTRIllunON In PERSONAL REPRESBNTATIVE. P. 1 

http:irrs':Jul<.lr
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_·"5S~-ai' west 'l-~£~S feet to the real pl_Jae c;sf beginning:,." 


County I 

or 

or 

liitif.'SJibjeCt to road and ditch oight of iway. 


AtSO 

Lot 2M Block 1f George Davis subd1vis!ion, Ada 
Idaho; 

together With all 811d singular the tenernants, 

hered:itaments and appur"tenances thereunto belonging 

in anywise appertaining; 


subject to all Qas~~ents and rights of way of record 

appearing on the lan~. 


DATED this 21st day of December t 1990. ..._"-_, 

£. 0/40< :t (,1<-<e,(_­
""",,,,rife ".luav1. , 

---Perso..l'lal Representative of the Estate 
of Doris N. Davis 

STATE OF IDAHO 
ss. 

County of Ada 

On this 11& day of , 199/ , before me, the 
undersigned, a Notary Publ or salastate, persDnally
appeared George B. Davis, k own to me to be the person whcQe name 
is subscribed to the within instrument az the personal 
Representative of the Estate of Doris N. Davis, and acknowledged 
t.Q me that he executed the same as such personal Representat.ive. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
my official seal the day and year i.n this certificate first 
hereinabove written. ',' ! 

(1/, .I/,£, 	A_ __ '~'."-"
9 1 0 177 G 	 ~b~---o---~-'~ ,:. ~~~', ': o'~ 

Residing at BOise, Idahp / "-,.. _ ..• 
CClWlission BKpires: 'f/¢ 7 (1"5 ~,

IT' ,, 
. . . ~.o ,~~~\l.:<,e.~ • 

e.t:lEeNE:«" \. We.L:S~ 

,0-'· " ~:, ...... 1.:. " 

DEED OF DISTRIBUTION BY PB~SONAL REPRESENTAT~V~. P. ~ 
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CONVERSATION MEMORANDUM 


RE: Snake River Basin Adjudication Water Right No. A63-27475 

March 2, 2004 
While reviewing Claim No. A63-04655, I spoke with E. Marks and he mentioned that 

George Davis passed away approximately 15 years ago. Since I have not received any 

evidence of priority from Mr. Davis and the 2002 Tax Lot information states that Janicek 

Properties LLC is the current owner ofthe land associated with this right. I sent a Change 

in Ownership form and Evidence ofPriority letter to Janicek Properties at 1284 S. 

Gosling Way, Eagle. 

March 15, 2004 

Brad Janicek received the form and letter sent to him on 312104. He stated that he is the 

current owner. I explained the need to submit evidence of priority and file the Change in 

Ownership form. 

March 29, 2004 

Kristin Bjorkman, :\1r. Janicek's attorney, called regarding evidence ofpriority. I 

explained the need for evidence. Since Mr. Janicek purchased this land in 1996 and did 

not have personal knowledge going back to the claimed priority date of 1943, Ms. 

Bjorkman requested an extension of two weeks to submit evidence. (I mentioned to Ms. 

Bjorkman that she should submit a Notice ofAppearance with the department.) 

April 14, 2004 

Mr. Janicek hand delivered three affidavits as evidence of priority. While he was in the 

office, I also showed him Ms. Water's shapefile and he verified the outlined POU and 

location of the POD. 

Kimberly Brown 
Senior Water Resource Agent 
Western Region 
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WILLIAM R. SNYDER &, ASSOCIATES, P.A. 
ATTORNEYS AND COlJNSELORS 

MARK D. PffiiSON­ MAlL:f..:G ADD;:;E::Ss
520 WEST FRANKLIN STREET, UPPER LEVEL VI.U...IAM R. SNYDEP. PL'ST QF;:ICC:: BOX 2333 

BOISE, IDAHO 83702 00;3::, ::AHO 53721-2:33S 
" AornTIed In ldaro 
!,.J)i Cattb~n-a (208) 336-9060 - TELEPHONE 

{2:::S) 3434539 - FAGSJ,lllE 

RECEIVED 

April 13,2004 APR 14 2lJOIt 
WATER RESOURCES 
WESTERN REGIONVIA HAND DELIVERY 


Kimberly Brmvn 

Idaho Dept. of Water Resources 

Western Regional Office 

2735 Airport Way 

Boise, ID 83705·5082 


Re: Water Right #A63·27475 

Dear Ms. Brown: 

I am enclosing the original statements of (1) Brad Janicek, (2) Ronald D. 
Parks, and (3) Jerry Taylor, each of which is to support Water Right #A63·27475, as 
regards S1f2 NE 1,4, Section IS, T3N, RIW of the Boise Meridian, Ada County, Idaho. 
Please ensure that these are placed in the appropriate file to support the Janicek water 
rightdaim. 

Thank you for your courtesy and assistance in this matter. 

KEB/es 
encl: 



RECEIVED 
WATER RIGHT #A63-27475 

APR 1 4 20IJlt 
WATER RESOURCES 
WESTERN REGION 

1. My name is Jerry Taylor. I am 61 years of age and I have knowledge of 

the historical source of water upon the property I know as the "Davis Farm," which is 

more particularly described S Vz NE %, Section 15, 3N, lW of the Boise Meridian, Ada 

County, Idaho. 

2. My father, Clyde Taylor, leased and farmed property adjacent to the Davis 

Farm from approximately 1947 through 1999. He is now deceased. 

3 As a young boy, I fished and played in and around the drain ditch on the 

Davis Farm and observed that water was being pumped from that drain ditch and used for 

irrigation purposes on the crops growing on the Davis Farm. 

4. I made these observations as far back as 1951 and ha've observed the 

continued use ofthe source of irrigation water from the drain ditch on the Davis Farm to 

crops growing on the Davis Farm. 



RECEIVED 

APR 14201J1tWATER RIGHT # A63-27475 
WATER RESOURCES 
WESTERN REGION 

I, My name is Ronald D, Parks, I am 58 years of age and have knowledge of 

the historical source of water upon the property I know as the "Davis Farm," which is 

more particularly described as S Vz N'E '14, Section 15, 3N, I W of the Boise Meridian, 

Ada County, Idaho, 

2, My father, Robert C. Parks, leased and farmed the Davis Farm from 

the owner, George Davis, from about 1956 to 1960, My father is now deceased, 

3, During this period of time, I observed my father lift water out of the drain 

ditch on the Davis Farm and use the water to irrigate crops that my father grew on the 

Davis Fann, 

4, I made these observations as far back as 1956, 

Dated this B day of April, 2004, 

Ronald D, Parks 



RECEIVED 
WATER RIGHT # A63-27475 APR 142004 

WATER ReSOURCES 
WESTERN fIEGIOH 

1. My name is Brad J, Janicek and I reside at 4325 W. Chinden, Meridian, 

Idaho 83642. I make this statement to aid the Department of Water Resources to 

determine the extent of a water right and the priority date of that water right as 

identified in this statement and more particularly in Paragraph 2, which is know as 

#A63-27475. 

2. Janicek Properties, LLC, an Idaho limited liability company, is the 

vested owner of a parcel of real property described as S Vi NE 1/4, Section 15, 3N, R 

1W, Boise Meridian, Ada Cotmty, Idaho, (The "Property"). I am an owner and 

member of Janicek Properties, LLC.The Property has appurtenant water rights as 

described in this statement. The Property is sometimes referred to as the "Davis 

Farm" because it was owned for many years by the George Davis family, 

3. I purchased the Property (~ith LouAnn Janicek) on July 3, 1996 and 

thereafter we transferred it to Janicek Properties, LLC on September 28, 2001. 

4. As an owner of the Property from July 3, 1996 to the date of this 

statement, I have used water collected in a drain ditch on the Property, by pumping 

water out of the drain ditch and applying it to crops growing on the Property from 

March 15 to November 15 of each year. The source of that water is and has been 

Putdam Gulch Creek. 



5. When I first purchased the Property, I was advised that the water right 

described in Paragraph 4 was appurtenant to the Property. 

6. Prior to my purchase of the Property, I leased the Property from the 

George Davis family from 1976 to July 2, 1996. During that time I made the same 

beneficial use of the water as I described in Paragraph 4 above. 

7. While I leased the Property from the Davis family, I was advised by 

George Davis that the Davis family had made the same beneficial use of the water 

right that I described in Paragraph 4 above since the Davis family's ownership, which 

I believe to be from 1943 forward. 

8. I have also contacted other persons with knowledge of the beneficial use 

of this water right as described by Paragraph 4 above and obtained their statements, 

which should supplement my statement. 

Dated this H-Ilt day of April, 2004. 

:A'L.~·~~;~
Brad Janicek 
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WILLIAM R. SNYDER & Assoc. 
A Professional Association 
520 West Franklin Street 


Post Office Box 2338 

Boise, Idaho 83701-2338 


(208) 336-9080 

FACSIMILE COVER SHEET - FOR IMMEDIATE DELIVERY 

TO: Kimberly Brown, Idaho Department ofWater Resources 
Destination Falt Number: (208) 334-2348 

FROM: Kristin E. Bjorkman 
Sender's Fax Number: (208) 343-4539 

RE: Water Right #A63-27475 (Brad Janicek) 

DATE: March 29, 2004 (I2:07PM). 

This transmittal consist> ofthis rover sheet plus 1 page. 

Hard copy will not be sent. 

IF YOU DO NOT RECSVE ALL OF THE PAGES, PlEASE CAIJ. iiACK AS SOON AS l'OSSlEllE ~T THE FOIJ.Cl"'lf'" NUMBER: (208) l:l6IlllSO, 

THe: ~AGesCOMPRleltolG TH15 FACSfMll.£TAANSMI$SION CONTAIN CONFIDEf>.tlTlAt INFOFWA'fION iC:ROM\MUJA.M R SN'rOER 8. AS5OCtA.T!S. 
THIS INFORMATJON i1lINTENOe;[) so's.y FOR USE Sf THE INOMrAJAL l!HTlTI' NAMED AS lHE llECIPlENT HE:RB:>I'. J'V(IU ARE NOT TI-lE 
INTeN050 REClPlENT, Be:AWP-R1e TJ.{AT AN'( OISClOSURE. COPYING. OfSTRIBUTJON OF!: USE OF THECOfffENTS OF 'fHIS'm.ANSU1S$ION ts 
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WILLIAM R. SNYDER & AssOCIATES, P.A. 
ATTORNEYS AND COUNsELORS 

~'\{It SNYDER 520 WEST FRANKLIN STREET, UPPER LEVEL 
MARK D. PElUSON' 

BOISE. IDAHO n7D:l. 
(':108) 33&.9080 

•ADMITTED IN lDAllO 
AND CALIFORNIA 

:March 29, 2004 

VIAFACSIMJLE: 336-3558 

Kimberly Brown 

Idaho Department ofWater Resources 

(208)334-2190 

(208) 334-2348 

Re: Water Right #Af53-2747S (Brad Janicek) 

Dear Ms. Brown: 

MAILING ADDRESS 

POST OFJ'lCE BOX 23lS 
llOlse, ID,lliO Sl701.233a 

FACSIMILE 
(20&) 343-4539 
www.~."'m 

This letter will confirm a 14-day extension from the original due date ofMarch 31, 2004 
on the evidence ofpriority regarding water right #A63-27475. Thank you. 

Sincerely yours, 

Kristin E. Bjorkman 

www.~."'m


State of Idaho 
DEPARTMENT OF WATER RESOURCES 
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190 

FAX (208) 334-2348 

DIRK KEMPTHORi'<E 
Governor 

Marcil 2, 2004 KARLJ, DREHER 
Director 

JANICEK PROPERTIES ILC 
1284 S, GOSLING WAY 
EAGlE, ill 83616 

RE: Snake River Basin Adjudication Water Right Number A63-27475 

Dear Property Owner(s): 

We have been advised you may be the new owner of the property with the water right 
referenced above, Enclosed is a profile report for your review. 

Before we can modify our records to reflect your ownership of this water right, we need to 
have the enclosed Notice of Change of Water Right Ownership form completed. Please 
follow the instructions attached to the form and return it to this office with all of the 
required information. 

If you have any questions regarding this letter, please feel free to me at 334-2190. 

Sincerely, 

\-{t'V\;U ~vv~ 
VZi 

Kimberly Brown 
Adjudication Section 
Department of Water Resources 
Western Region 

Enclosures 



State of Idaho 
DEPARTMENT OF WATER RESOURCES 
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190 

FAX (208) 334-2348 

March 2, 2004 
DIRK KEMPTHOROIE 

Governor 

KARL J. DREHER 
Director 

JANICEK PROPERTIES LLC 
1284 S. GOSLlNG WAY 
EAGLE, ID 83616 

RE: EVIDENCE OF PRIORITY 
Snake River Basin Clalin No(s): A63-27475 

Dear Claimant(s), 

In the past, George R Davis submitted the above referenced claim(s) during the Snake River 
Basin Adjudication (SRBA) claims taking. Enclosed is a computer generated print-out of the 
claim(s) for your reference only, it is not necessary to return this print-out orre-file it. Mr. Davis 
indicared, when this claim was filed, that the water right(s) was based on either a "Statutory 
Claim" or "Beneficial Use" of the water. Water rights of this type are established by historical use 
of the warer for a beneficial use purpose, dating back to the time the water was first used; this 
date being the "Priority Date" as shown on the enclosed print-out. Your c1aim(s) has not been 
confumed by a previous filing with the Department of Water Resources since there is no decree, 
license, or permit on file to verify the use of this water. For this reason, the Department is 
required to gather evidence from claimants supporting the date of priority for elalins based on 
historical beneficial use of water. 

Enclosed is a pamphlet entitled "Evidence of Priority" which deseribes why evidence of the 
priority date is necessary, along with examples oftypes of evidence that can be submitred to 
fulfill this requirement. While I encourage you to read the entire pamphlet, I direct your attention 
to the two sections entitled "What Kind of Evidence is Required" and "Some Examples of 
Documents Which May Be Evidence of the Priority Date!' 

If no evidence of your priority date is submitred, or we do not hear from you within the time limit 
below, your priority date, as claimed, may not be recommended to the SRBA court for decree. 
This could jeopardize your water use under this right(s) if water availability problems arise in the 
future. 

The required evidence supporting the priority date(s) requesred needs to be submitred by March 
30. 2004. Please let me know if you may not be able to submit proof of priority or have any 
questions not covered by this letter and the enclosed pamphlet, by the date indicated above. 



STATE OF IDAHO 
OFFICE OF '!HE ATTORNEY GENERAL 


LAWRENCE G. WASDEN 


February 10,2004 


GEORGE B DAVIS 
3340 DAVlS LANE 
MERIDIAN 10 83642 

Re: SRBA Claim A63-27475 

Dear Claimant(s): 

I am the Deputy Attorney General assigned Ie represent the Idaho Department of Water Resources in 
Basin 63 in the Snake River Basin Adjudication. 

The Department ofWater Resources has previously contacted you regarding information on the priority 
date for the ahove SRBA claim. In order.to make a positive recommendation ofthis water right, each 
element of the water right must be proven. 

The Departnteat plans to issue its Preliminary Recommendations on this water right later this year. If 
the Department does not receive all the necessary evidence for this claim, it will have no option but to 
recommend to the SRBA Court that this water right be disallowed, meaning that the water right will not 
be valid. 

Please contact Kimberly Brown at the Western Regional Office for the Idaho Department of Water 
Resources at (208) 334·2190. If she does not hear from YOIl by March 11,2004, thell YOllr wa1er 
right will be recommended as disallawed. 

~'~ 
NICHOLAS B. SPENCER 
Deputy Attorney General 
Idaho Department ofWater Resources 

NBS/pm 

cc: Kimberly Brown 

IWtural Reeouroea DMslon ~ Water RQourcea Unjt 
1301 North <::lrohocd St., fJoj... Idaho 837()6.2237 

Telephofloc i206)327-7920; l~ FAX: <2(8)327-7866 
Adjud_n FAX: (2lI8l327·5400 

http:order.to
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OFFICE OF THE ATTORNEY GENERAL 


STATE OF IDAHO 

700 W, JEFFERSON STREET, RM. 210 


P.O, BOX 83720 

BOISE, IDAHO 83720-0010 
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WATER RESOURCES 
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State of Idaho 
DEPARTMENT OF WATER RESOURCES 
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190 

FAX (208) 334-2348 

DIRK KEMPTHORNE August 26, 2003 Governor 

KARLJ. DREHER 
Dkc-ct()r 

GEORGE B. DAVIS 
3440 DAVIS LANE 
MERIDIAN, ID 83642 

RE: EVIDENCE OF PRIORITY 
Snake River Basin Claim No{s): A63-27475 

Dear Claimant( s), 

In the past, you submitted the above referenced claim(s) during the Snake River Basin 
Adjudication (SRBA) claims taking. Enclosed is a computer generated priut-out of the claim(s) 
for your reference only, it is not necessary to return this print-out or re-file it. You indicated, 
when this claim was filed, that the water right(s) was based on either a ·'Statutory Claim" or 
'13eneficial Use" of the water. Water rights of this type are established by historical use ofthe 
water for a beneficial use purpose, dating back to the time the water was first used; this date being 
the «Priority Date" as shown on the enclosed print-out. Your claim( s) has not been confirmed by 
a previous filing with the Department of Water Resources since there is no decree, license, or 
permit on file to verify the use of this water. For this reason, the Department is required to gather 
evidence from claimants supporting the date of priority for claims based on historical beneficial 
use of water. 

Enclosed is a pamphlet entitled "Evidence of Priority" which describes why evidence of the 
priority date is necessary, along with examples of types of evidence that can be submitted to 
fulfill this requirement. While I encourage you to read the entire pamphlet. I direct your attention 
to the two sections entitled "What Kind of Evidence is Required" and "Some Examples of 
Doeuments Which May Be Evidence of the Priority Date." 

If no evidence of your priority date is submitted. or we do not hear from you within the time limit 
helow, your priority date, as claimed. may not be recommended to the SRBA court for decree. 
This could jeopardize your water nse under this right(s) if water availability problems arise in the 
future. 

The required evidence supportiug the priority date(s) requested needs to be submitted by 
September 23. 2003. Please let me know if you may not be able to submit proof of priority or 
bave any questions not covered by this letter and the enclosed pamphlet, by the date indicated 
above. 



State of Idaho 
DEPARTl\IENT OF WATER RESOURCES 
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190 

FAX (208) 334-2348 

DIRK KEM1'THORNE 
Governor 

KARL J. DREHER 
Director 

In addition, since it is our goal to decree the historical water rights within the Snake River Basin 
as accurately as possible, field exams are now being conducted by Department water resource 
agents to verify claims in this area. Please contact the Western Region office as soon as possible 
to set up a field exam 

Respectfully Submitted, 

tit\llJ~~ L,fOt'tUJ-vG 

Kimberly L. Brown 
Water Resource Agent 
Adjudication Bureau 

Enclosure: 	 "Evidence of Priority" pamphlet 
Notice ofClaim A63-27475 

NOTE: If you no longer own the property upon which this claim was 
filed, please contact this oftlce immediately. Idaho State law requires that 
the Department be notified of a change of owner or address on a water right. 


