IK THEE DISTRICT CQURTD OF THE FIFTH JUDICTAL DISTRICT OF TEE STATE OF IDAHG,
I AND FOR THE CCUNTY COF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 359576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

Tdent . Number £3-27478
Date Recelved: &/18/1992
Receipt No: wW014921

Received By:
NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW
1. Kame of Claimanti{s)
JANICEK PROPERTIES LLC Phone: (208) 880-0328

1284 S GOSLING WAY
EAGLE ID UBA B8361é

2. Date of Pricority: C&/20/1943
i. Source: PURDAM GULUH (CEBER Trib. to: MASCON CREEK

4. Point of Diversion:
Township Range Section 1/4 of 174 of i/4 Lot County Type

03N 01w 15 3E SE NE ADA

in

Description of diverting works:
PUMP INDITCH TO GRAVITY IRRIGATION
&. Water is used for the following purposes:
Furpose From To CLFELE. {or) a.7.4
1.8

IRRIGATION 3735 11/18

7. Tetal Quantitcy Appropriated is:
1.6 C.F.5.

8. Total consumptive use:

9. HNen-irrigation uses:

6327475 04/16/2004


http:co:r:SU:7.pt

16. Flacs of uge:
Township rangs Section 1/4 of 1/4 Lot
G3N G1# 15 SW HME
5E NE
11. PFlace of use in counties: ADA
12. Do you own the property listed above as place of
13. Other Water Rights Used:
14. Remarks:
Ownership changed by DB 4/16/2004
15. Basis of Claim: Beneficial Use
£3-27475

Ga/i6/a004

Uge

TRRIGATION
IRRIGATION

Section Acres

Total Acres

uge? Yes

Acres

45
40

29

80


http:63-274.75

RECEIVED

Form 42-248ML |45} uly, 2000 APR e
STATE OF IDAHO 152
DEPARTMENT OF WATER RESOURCES ~ WATER AEsourc::
NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP

Please print or type. Attach pages with additional informatiey. Fustructions are included ar the end of this foem,
Incomplete forms will be setumed.

1. Please list the water right number(s) and/or adjudication claim number(s) (if any) for each water right to be changed. List just the
adjudication claim number if there is no corresponding water right record on file with the department. Indicate, by checking in
the space provided, if the change in ownership is limited to 2 portion of a water right in which case division of the existinz water
right or adjudication claim record will be required.

Water Adjudication Water Adjudication
Right Nofx). Claim No(s), Split Right No(s). Claim Nofs). Split
321475 .
2 The following REQUIRED information must be submitted with this form:

A. The appropriate FILING FEE. See instructions for fee amounts.

B. A copy of the most recent DEED, TITLE POLICY, CONTRACT OF SALE or other legal document indicating your
ownership of the property and water right(s) or claimgs) in question, WITH ATTACHED LEGAL DESCRIPTION,

C. Either of the following (if necessary to clarify division of water rights or other complex property descriptions):
PLAT OF PROPERTY or SURVEY MAP clearly showing the location of the point(s) of diversion and place of use of your
water right(s) and/or adjudication claim{s) {these are usually attached to your deed or on file with the county),
OR
If your water right{s) and/or adjudication claim(s) are for ten or more acres of irrigation, you must submit a USDA Farm
Service Agency AERIAL PHOTO with the irrigated acres outlined and point(s) of diversion clearly marked. The
AERIAL PHOTQ should be submitted in place of the PLAT OF PROPERTY or SURVEY MAP.

3. Narme and Address of Former &%ﬁ % Davis
Cwner/Claimant(s)
, 2440 Davtd Lane. MNeridiaa, TD 33 47—

4, New Owner/Claimant(s) 3;.(3}{‘ ek, ?fﬁﬁé&/lf!&‘b . LLE o~
: Name Connector(Check onc): { ] and, [ er, .1 and/or

New Mailing Address (234 S 6'«95/;}3 {gjmay
City, State and ZIP Code 5@5/&1 ZD 33l
New Telephone Number 08 0- 032 g

5. Date you acquired the property :L:/L‘g 5’, / 79



Frowem 42.J4BM2-1409(8) July, 2000

6.

If the change in ownership affects the entire water right for each water right or adjudication ciaim number listed in item
1, THEN SKIP THIS ITEM AND GO TO ITEM 7. if the change in ownership divides the water right(s) among multiple
owners, you must describe, in detail, your portion of each water right after the change. Fill in the appropriate spaces in the
box(es) below to describe your water right(s) after the change (one water right per box, you may copy this page as necessary). If
your quantity of water is greater than a proportionate split, you must attach documentation to show justification for a larger
amount. If you are not sure how to identify your portion of the original water right or adjudication claim records, please contact

the nearest IDWR office for assistance,

Water Right and/or Adfudication Claim Number

DESCRIPTION OF YOUR PORTION OF WATER RIGHT
{If the right{s} will not be split, skip this area and proceed to item 7}

Water Use . Diversion Rate or Volume

Description
{cubic feet per second or acre-feet perannum}  (acres, number and type of stock, homes, etc)

Irigation
Stock

Domestic

Other

Total

Water Right and/or Adjudication Claim Number

DESCRIPTION OF YOUR PORTION OF WATER RIGHT
(If the right(s} will not be split, skip this area and proceed fo item 7)

Water Use Diversion Rate or Volume

Irrigation

Description
{cuhic foer per second or acre-feet perannum)  {acres, number and type of stock, homes, cie}

Stock

Domestic

Other

Total

ey
'Signature of New Owner(s) or Claimant(s) W

(include title if applicable) ;ﬁ’f“‘"; M
7 4

For Snake River Basin Adjudication Claims: Please attach a Notice of Appearatice completed by your attorney, if you wish

IDWR to correspond with himvher for ail matters refated to your claims.

For Office Use Only ,
Received by AB Date_ - 5-0Y Fee £~
Receipted by Date Receipt No.

Processed by Al Date WR

Date




GUNTY RECDRDER
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ML MGRANT DEEFF—=—
2001 SP 28 AHI0: 55 (01 168063

FOR VALUE RECEIVED, BRADLEY J. JANICEK and LOUANN JANICEK,
as Grantor, do hereby grant, bargain, sell and convey unto JANICEK PROPERTIES,
L.I.C., an Idaho limijted liability company, as Grantee, whose current address 1284 S.
Gosling Way, Eagle, Idaho, 83616, the following described premises in Ada County,
Idaho, to-wit:

SE 1/2 NE 1/4, Section 15, 3N, I1W of the Boise Meridian,
Ada County, Idaho.

TO HAVE AND TO HOLD The said premises, with their appurtenances, unto
the sald Grantee, and said Grantee's heirs and assigns, forever. This Grant is subject
to all encumbrances made or suffered by the Grantor, reservations, restrictions,
dedications, easements, rights of way and agreements, (if any) of record, and general
taxes and assessments, (including irrigation and utility assessments, if any) for the
current year, which are not yet due and payable, and that Grantor(s) will warrant and
defend the same from all lawful claims whatsoever.

ﬁ«w%@/ / g/mwg (%WQ/

Bradley I LouAnn Janicek (.~
STATE OF IDAHO )

88,
County of Ada )

Onthis 2%  day of September, 2001, before me, the undersigned, a Notary
Public in and for said State, personally appeared Bradley J. Janicek, known to me to
be the person whose name is subscribed to the within and foregoing instrument, and
acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal the day and year first above written.

¥ 2,

Seiilca ., Bty Auchan,
g %}.*‘ oTAR o ’*‘% Notary Public for Idaho
£, { \f‘“*” ¥ §*§ Residing at Ay iducun . (D
E: t“‘ *"’izgﬁc’ ; g My comm. exp.: iﬁf%fﬁfﬁ
%,d}’ .. ."st,Q ‘g

Herrprannt®t



STATE OF IDAHO )

. 88,

County of Ada )

On this 2% day of September, 2001, before me, the undersigned, a Notary
Public in and for said State, personally appeared LouAnn Janicek, known to me to be
the person whose name is subscribed to the within and foregoing instrument, and
acknowledged to me that she executed the same.

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my
official seal the day and year first above written.

Coradiy Hicheon

Notary Public for Idaho
S, Residing at_furiclase, 1D
S Qﬁ",mu'.‘f,g, '.,% My comm. exp.: 08 f:z,,g; [0t

il ?‘g'g;: ‘S’

LTV

‘

GRANT DEED Page 2



COMMITMENT FOR TITLE INSURANCE
PIONEER TITLE COMPANY OF ADA COUNTY (208)373-3700
OLD REPUBLIC NATIONAL TITLE INSURANCE COMPANY

SCHEDULE A
File Number: P149250 1. Effective Date: JUNE 7, 1996 as of 7:30 A M,
PIONEER TITLE COMPANY WEST ONE BANK
£151 W. RIFLEMAN 607 E. CLEVELAND BLVD, CALDWEUL
ATTN: KATHY COONTZ (373-3619) ATTN: JOHN DEROIN (455-3624/(F)454-1587)
PIONEER 1031 COMPANY
8151 W. RIFLEMAN
ATTN: ROB ONNEN
TITLE INQUIRIES SHOULD BE DIRECTED TO:,
JOHN POOLE
SH. TITLE OFFICER (PHONE 373-3660)
8151 W. RIFLEMAN
BOISE, 1D 83704
2. Policy or Policies to be issued:
A [X] ALTA Owner's Policy, {4-6-90) [X] Standard Coverage [] Extended coverage Amount$295,000.00
Premium $1140.00
Proposed insured: BRADLEY J. JANICEK AND LOU ANN JANICEK
B. [X] ALTA Loan Palicy, (4-6-90) [] Standard Coverage [X] Extended coverage Amount $163,000.00
' Premluem $263.20
ENDE.1 $10.00

END 100/116  $25.00

Proposed Insured: WEST ONE BANK, IDAHO

3. The estate or interest In the land deseribed or referred to in this Commitment and
covered herein is:

FEE SIMPLE

4. Ttla to the fee simple estate or interest in sald land is at the effective date hereof vested
Iy,

RICHARD DAVIS, AS HIS SEPARATE ESTATE
5. The land referred tain this Commitment is described as follows:

THE SOUTH HALF OF THE NORTHEAST QUARTER OF SECTION 15, TOWNSHIP 3 NORTH,
RANGE 1 WEST, BOISE MERIDIAN, ADA COUNTY, IDAHO.


http:163.000.00
http:Amount$29S.000.oo

COMMITMENT FORTITLEINSURANCE
SCHEDULE B - SECTIONT
Fie Number: P149250
REQUIREMENTS
The following are the requirernents to ba complied with:

rem (a) Payment to or for the account of the grantors or mortgagors of the full consideration
for the estate or interest to be insured.

Itemn (b} Proper instrument(s) creating the estate or interest to be insured must be executed and
duly filed for record, to wit:

P T T e b P A



COMMITMENT FORTITLE INSURANCE
SCHEDULE B - SECTION 2
File Number: P149250

Schedute B of the policy or policies to be issued wilf contaln exceptions to the following
matters urdess the same are disposed of to the satisfaction of the Company.

A Defects, liens, encumbrances, adverse claims or other matters, ¥ arvy, created, first
appearing in the public records, or attaching subsequent to the effective date hereof but
prior to the date the proposed insured acquires of record for value the estate of interest
or mortgage thereon covered by this Commitnent

B. Genecal Exceplions:
(1)  Rights ot claims of parties in possession nat shown by the public records.

(2  Encroachments, overlaps, boundary line disputes, and any other matters which
would be disclosed by an acourate survey or inspection of the premises
including, but not limited to, insufficient or Impalred access or matters
contradictory to any survey plat shown by the public records.

(3) Easements, or claims of easements, not shown by the publio records.

{4}  Anylien, or right to a lien, for services, fabor, or material heretofore or
hereafter furnished, imposed by law and not shown by the public records.

(5)  (a) Unpatented mining claims; (b} reservations or exceplions in patetits or in
Acts authorizing the issuance thereof; (c) water rights, claims or tide to
water, whether or not the matters excepted under {2}, (b} or {¢) are shown by
the public records.

{6) Taxes or special assessments which are not shown as existing liens by the
records of any taxing authority that levies taxes or assessments on roal
property or by the public records. Proceedings by a public agency which may
result in taxes or assessments, ot notices of such proceedings, whether or not
shown by the records of such agency or by the public records.

*PARAGRAPHS 1,2,3,4,5 AND 6 WILL NOT APPEAR AS PRINTED EXCEPTIONS ON EXTENDED COVERAGE
POLICIES, EXCEPT AS TO SUCH PARTS THEREQOF, WHICH MAY BE TYPED AS A SPECIAL EXCEPTION
IN SCHEDULE B-SECTION 2.

C. Specia Exceptions:
1. GENERAL TAXES FOR THE YEAR 1596, WHICH ARE LIENS, ARE NOT YET DUE AND PAYABLE.

2. ANY, RIGHT OR INTEREST IN ANY MINERAL, MINERAL RIGHTS, OR RELATED MATTERS,
INGLUDING BUT NOT LIMITED TO OIL, GAS, COAL, AND QTHER HYDROCARBONS.

CONTINUED

[ R W= e R P s e e T e R I TN P L B L S L T e S e ]
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P149250

3. AN EASEMENT CONTAINING CERTAIN TERMS, CONDITIONS AND PROVISIONS AFFECTING A
PORTION OF SAID PREMISES AND FOR THE PURPOSES STATED HEREIN,
FOR: POWER LINE EASEMENT
IN FAVOR OF: IDAHO POWER COMPANY
RECORDED: DECEMBER 23, 1974
INSTRUMENT NO.: 509785

AFFECTS: BEGINNING AT THE EAST QUARTER CORNER OF SECTION 15, TOWNSHIP 3 NORTH,
RANGE 1 WEST, BOISE MERIDIAN; THENCE

WEST ALONG NORTH SIDE OF HALF SECTION LINE A DISTANCE 500 FEET: THENCE
NORTH 30 FEET; THENCE

EAST TO COUNTY ROAD PROPERTY LINE

4, RIGHYS OR CLAIMS TQ RIGHTS OF WAY FOR DITCHES, CANALS, LATERALS OR SLOUGHS AS
THE SAME MAY EXIST ON, OVER OR ACROSS SAID PREMISES.

5. RIGHTS OF THE PUBLIC TO PORTIONS OF SAID PREMISES, IF ANY, WHICH MAY LIE WITHIN
THE RIGHT OF WAY FOR TEN MILE RD.

AS DISCLOSED BY VARIOUS INSTRUMENTS OF RECORD.

6. UNRECORDED LEASEHOLDS, IF ANY, RIGHTS OF PARTIES IN POSSESSION OTHER THAN THE
VESTEES HEREIN, RIGHTS OF SECURED PARTIES UNDER FINANCING STATEMENTS AS TO

PERSONAL PROPERTY LOCATED ON THE PREMISES HEREIN AND THE RIGHTS OF TENANTS TO
REMOVE TRADE FIXTURES.

Amaum:ssgq_?s o
CASE NO.: CVOCSS04608 N /:‘Qr
RECORDED: OCTOBER 6, 163

THE LiE ' _ SONTHE IDENTITY OF THE JUDGMENT DEBTOR

8. IF THE PERSON MENTIONED IN SCHEDULE A, PARAGRAPH 4, IS PRESENTLY MARRIED, THE
SPOUSE MUST EXECUTE ANY CONVEYANCE OR ENCUMBRANCE OF THE SUBJECT PROPERTY

PURSUANT TO REQUIREMENTS OF CHAPTER 10, TITLE 55, IDAHO CODE, RELATING TO
HOMESTEADS

OR WE MUST BE FURNISHED SATISFACTORY PROOF THAT:

A THE SUBJECT PROPERTY IS NOT VESTEE'S OR THEIR SPOUSE'S PRINCIPAL RESIDENCE
OR

8.  PROOF THAT THE VESTED QWNER [S NOT MARRIED

9. POSSIBLE MATTERS RELATING TO GENERAL EXCEPTIONS PARAGRAPHS 1 THRU 6, HEREIN IN
CONNECTION WITH ANY EXTENDED COVERAGE POLICY SHOWN IN SCHEDULE A TO BE ISSUED.
ADVERSE MATTERS IF ANY, WILL BE SHOWN IN A SUPPLEMENTAL REPORT TO THIS
COMMITMENT, OR ON AN UPDATED COMMITMENT, AND WiLL BE SHOWN AS SPECIAL

EXCEPTIONS IN ANY POUICY TO BE ISSUED UNLESS CLEARED TO THE SATISFACTION OF THE
COMPANY,

END OF EXCEPTIONS

CONTINUED

™ T E " S o b= S
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Fi49250

NOTE: [T APPEARS THAT THE LEGAL DESCRIPTION OF THE PROPERTY DESCRIBES MORE
THAN 20 ACRES. I A DEED OF TRUST IS ANTICIPATED TO BE USED TO SECURE THE
FORTHCOMING DEBT, WE RECOMMEND THAT YOU CONSULT WITH YOUR ATTORNEY AND IN
PARTICULAR, WITH REFERENCE TO SECTION 45-1502 OF THE IDAHO CODE WHICH PROVIDES IN

PART THAT A DEED OF TRUST MAY BE USED TO SECURE A DEBT IN REAL PROPERTY "NOT
EXCEEDING TWENTY {20) ACRES."

NOTE: FOR REFERENCE PURPOSES ONLY.
THE ADDRESS OF THE PROPERTY [S:

625 TEN MILE RD,

MERIDIAN, 1D 83642

NOTE: GENERAL TAXES FOR THE YEAR 1995, WHICH WERE LIENS, IN THE ORIGINAL SUM OF
$1693.92, ARE PAID. PARCEL NO. 24281215131760

NOTE: THE ABOVE AMOUNT OF TAXES DOES NOT REFLECT A HOME QOWNERS EXEMPTION.

ANY NEW BUYER MUST APPLY TO THE COUNTY ASSESSOR'S OFFICE FOR SAID EXEMPTION.

NOTE: THERE {S NO NOTICE OF RECORD AND THEREFORE NO SEARCH HAS BEEN MADE FOR

ANY UNPAID ASSESSMENTS, CHARGES OR FEES FOR SEWER, WATER, GARBAGE, IRRIGATION
AND OTHER POSSIBLE UTILITY SERVICES,

NOTE: IF THE PROPOSED INSURED UNDER THE POLICY TO ISSUE HAS ANY QUESTIONS

CONCERNING THE COVERAGE OR EXCLUSIONS FROM COVERAGE, THE COMPANY WILL BE
PLEASED TO PROVIDE AN EXPLANATION.

NOTE: PURSUANT TO THE STATE OF IDAHO INSURANCE REGULATIONS, A CANCELLATION FEE
IS TO BE CHARGED ON ALL CANCELLED ORDERS. UNLESS OTHERWISE ADVISED, ORDERS
WILL BE CONSIDERED CANCELLED SIX MONTHS AFTER THE EFFECTIVE DATE ON THE

. COMMITMENT. THE AMOUNT OF THE FEE ASSESSED SHALL BE IN ACCORDANCE WITH OUR
RATE FILING WITH THE IDAHO DEPARTMENT OF INSURANCE.

. Tt [ Ta ik o PR INTT LWhs
FRr. i~ v METINETE ML Y T NPT



THIS AGREEMENT is made and entered into this 25th day of March, 1996, and is
by and between Richard G. Davis and E. Joanne Davis, husband and wife, hereinafier
referred 1o as "Seller, and Brad J. Janicek and LouAnn Janicek, husband and wife,
hereinafter referred to as "Buyer*.

WITNESSETH:

In considleration of the eamest money paid by buyer to Seller, and the mutual
benefits 10 be received by each party, the parties agree as follows:

i. Description of property; Seller agrees to sell ali of his right, title, and
interest in and to that certain parcel of real property described beiow to Buyer, and

Buyer agrees to purchase said real property from Seller. That property is legally known
as:

SE 1/2 NE 1/4, Section 15, 3N, 1W of the Boise Meridian, Ada
County, Idaho;

Which shall include all outbuildings, residences, ditches and ditch rights,

water rights, subsurface rights, all appurtenances and attachments, which are ali jointly
hereinafler referred to as "the premises”.

2. Purchase price: Buyer agrees to pay to Seller the total sum of Two

hundred ninety-five thousand two-hundred fifty dollars ($295,250.00) , to be paid as
follows:

{3} The cash down payment of two hundred seventy thousand dollars
{$270,000) (which inciudes the three thousand doliars {$3,000.00) eamest maney paid
by Buyer to Seller at the execution of this Agreement); and

(b} The sum of Twenty five thousand two hundred fifty dollars
($25,250.00) payable by a mortgage note to Seller secured by a second mortgage on
the premises. Said note shall bear interest at the rate of 7% per annum, and shall be
amortized over a period of five years, and shall be payable in equal annual instaliments
of principal and accrued interest. The maker shall have the urvestricted right of
prepayment.

3. Buyers contingencies. Buyer's agreement to purchase the premises from
Seller is contingent upon the following events:

{a) That Buyer shall obtain acceptable financing 10 complete the
purchase.


http:25,250.00
http:3,000.00

(b) Seller shall be able to dsliver good and merchantable title to the
premises and that title is free and clear of all fiens and encumbrances other than 1996
accruing property taxes.

4, Closing: The parties shall make good faith efforts to close this sale on or
before July 1. 1996. The closing agent shall be Pioneer Title company, and the parties
agree to divide the closing costs as follows:

(@) Seller alone shall pay the cost of a policy of tile insurance, insuring
good title to Buyer, for the total amourt of the purchase price.

(b) Buyer alone shall pay all points, fees, or costs required by lender as
Buyer's cost incured in Buyer's obtaining financing, except the cost of any environmental
survey required, which shall be spiit.

{c) Al other costs, including, but not limited to, recording fees and fess
of the closing agent, shall be borne equally between Seller and Buyer.

5. Taxes, assessments, and insurance: The closing agent shall pro-rate the
real property taxes and pertinant assessments for water for 1996, according to 1995
assessments, to and through the date of closing, All real property faxes and
assessments owing, including any penaliies and interest, through the year ending 1995
shall ba paid by Seller, and may be deducted by the closing agent from Seller's net

proceeds. 1t is undersiood that Buyer will obtain their own policy of hazard insurance

and assume all risk of loss from the date of closing forward. Closing agent shall make
all other adjustrnents commonly made by closing agents.

6. Condition and possession: The sale of this property is "as is" and is
without warranty except as to fitle and environment quality. Seller warrants that there are
no charges or costs against the property arising from public services such as sewer,
water, electrical, or otherwise, or if such charges exist that Seller will pay them through
the closing agent through the date of Buyer's possession.

Seller agrees that Buyer shall have possession of the premises at the date
of closing.

7. Eamest money:  As consideration for this Agreement, Buyer hereby
delivers to Seller the sum of three thousand dollars ($3.000.00} sarnest money. In the
event that Buyer fails to close and consummate the sale according to the terms of this
Agreement, then fifteen hundred ($1500.00) of the total earnest money shall be retained
by Seller, not as a forfeiture but to defray the costs and expenses Seller has incurred
and the balance returned to the Buyer. In the event of a failed contingency or a failure

by Seller to otherwise perform, then Seller shall return alt earnest money to Buyer upon
demand.



8. Title and title insurance: At closing Seller shall execute and deliver to
Buyer a warranty deed conveying good and merchantable title to Buyer, which shall be
subject only to a first mortgage in favor of Buyer's lender, and 1996 taxes and Seller's
second mortgage. Seller shall purchase for Buyer an owners' policy of title insurance,
which policy shall insure good and merchantable title as required by this Agreement.

9. Default or breach: In the event either parly to this Agreement shail breach
any covenant or warranty or shall be in default of a obligation to the other, that party
shall pay, in addition to damages or other 10ss occasioned by said breach or default,
reasonable attomey fees to the non-defaulting party.

10.  Entlire agreement; This document shall contain the entire agreement of
the parties. All conversations, oral representations, or statements shall have no further
force and effect. Any modification or change to this Agreement shall be valid only i it is
memorialized in writing and signad by both parties hereto.  This Agreement shall not be
recorded, and shall suivive the closing documents only as to those matters not
addressed in any closing docurnent.

Seller further understands that the attomey who has drawn this Agreement
has acted as the attomey for Buyer alone, and in the event Seller has any questions
concerning the maaning of any of the terms of this Agreement, he is advised to retain
independent counsel.  The execution of this Agreement by Seller indicates his
understanding and acceptance of all terms and conditions.



N WITNESS WHEREOF the parties hereto have executed this Agreement this day
and year first above written,

Seller: Buyer:

Brad J. Ja%- é;
J
L% Janicek ;




STATE OF OREGON )
) ss.
County of Jackson )

April .
Onthis 3*d__ day of March, 1996, before me, the undersigned, a Notary Public
in and for said State, personally appeared Richard G, Davis, known to me 10 be the
person who executed the within and foregoing instrument and acknowledged to me that

he executed the same.

iN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal

the day and year first above written,

o cﬂfz{:aé
) ol imElIES Datton N
] 0N RO, 037845 N

- T/ WY COMMISSIUN EXPIRES ST 14, 1980 4g
TN A /Mfffffff’f'ffffffﬁf‘f B

STATE OF OREGON )

) sS.
County of Jackson )}

Novetle 4o -

Notary Public for Oragon
Residing at: _4000 S Pacific Hwy Medford 9750%

My Comm. Exp.._ Sept.14, 1998

April
On this __3rd day of P\?ﬂfel’t 1996, before me, the undersigned, a Notary Public
in and for said Sate, personally appeared E. Joanne Davis, known to me 10 be the
person who executed the within and foregoing instrument and acknowledged to me that

she exacuted the same.

IN WITNESS WHEREQF, 1 have hereunto set my hand and affixed my official seal

the day and ysar first above written.

&
P %§§:§§§§ "Grr
) M (16 - GREGON

S P

SION RO B5oans &
B S ogp 3

MW A -

Notary Public for Oregon

Residing at: 4000 S Pacific Hwy Medford OR
My Comm. Exp.September 14, 1998




STATE OF IDAHO )
) sS.
County of Ada )

On this S\, day of March, 1996, before me, the undersigned, a Notary
Public in and for said State, personally appeared Brad J. Janicek, known to me 10 be the

person who executed the within and foregoing instrument and acknowledged to me that
he executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal
the day and year first above written.

§oxs GURRY

2&2% T Residing ati_ W e &7 & o

e h pu™ My Comm. BExp.: S -1~ DD O
, ¥ o
% -
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STATE'OF IDAHO )
) ss.
County of Ada )

On this gg;‘ “~day of March, 1996, before me, the undersigned a Notasy
Public in and for said Sate, personally appeared LouAnn Janicek, known to me to be the

person who executed the within and foregoing instrument and acknowledged to me that
she executed the same.

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my official seal
the day and year first above written.

e, i\—&iw‘*‘\*mé—%g

Sl Notary Public for idaho

Sv .gp.R\"...'.@’:: Residing at: W\@v:é\‘t‘&&

§§, ICIPR My Comm. Exp._£ ~ 1D = D 0 O
2w - L 50 ;
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A63-27475
Date Received: 6/18/1992
Receipt No: W014921
Received By: "%,

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: GEORGE B DAVIS
Address: 3440 DAVIS LANE
MERIDIAN ID 83642
2. Date of Priority: JUN 20, 1943
3. Source: PURDAM GULCH Trib. to: MASON CREEK

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
03N 01w 15 SE SE NE ADA

5. Description of diverting works:
PUMP INDITCH TO GRAVITY IRRIGATION

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03/15 11/15 1.600
7. Total Quantity Appropriated is:
1.600 C.F.S. (and/or) A.F.A.
8. Total consumptive use is Acre Feet Per Annum.

9. Non-irrigation uses:

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
03N 01W 15 SW NE IRR 40,0
SE NE 0.0
‘MCROM MED
AUG 0 7 1944

A63-27475 Page 1 Date: 11/04/92



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
Section Acres 80.0
Total Acres 80.0

11. Place of use in counties: ADA
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
NAMPA-MERIDIAN IRRIGATION DISTRICT

14. Remarks:

15. Basis of Claim: BENEFICIAL USE

16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River

Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): Date:

Date:

MICROFILMED
AUG 0 2 1934

A63-27475 Page 2 Date: 11/04/92



State of Idaho ]

) S8S.
County of )
Subscribed and sworn (or affirmed) before me this day
of 19
Notary Public
Seal

Residing at

My Commission Expires

MICROFILMED
AUS 4 2 1954

RA63-27475 Page 3 Date: 11/04/92



Form Mo. 42-1409 (2) a 1/88

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIiSTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NUMBER: 39576
IN RE THE GENERAL ADJUDICATION Ident. Number AL 2 I7415
OF RIGHTS TO THE USE OF WATER FROM * Date Received (o -13- G
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number IO 149kl
NOTICE OF CLAIM
TOA
WATER RIGHT
ACQUIRED UNDER STATE LAW
Pléase type or print clearly
1. Name of Claimant (s) é@%— B. DAVIS Phone (233)
MalingAddress 2440 Davis hane  Mer dan Zip Y3/[42

2. Date of Priority (Only one (1) per claim) (- 20 — / 7432

3. Source of water supply (@) ¥ URD AP el CH
which is tributary to (b) MiasoN (R EEK.

4. a. Location of existing point of diversion is: Township _)\JL Range _LLSL_ Section _IS_ _,
SE 140 SE 140 JJE 1/4, Govt. Lot

Additional points of diversion if any:

B.M. Countyof _ADA

b. if instream fiow, beginning point of claimed instream flow is:

Township _ Range Section , 1/4of _ 1f4cof ___ 1/4,
Govt. Lot _____ B.M,, County of

ending point is: Township Range Section , 1/40f __ 1/40f
_ 1/4, Govt.Lot __ B.M.,, County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well. r@

S\~




6. Water is claimed for the foliowing purposes:

(both dates are inclusive) {cfs) (acre feet}
For [{ZP~ purposes from 3 /[ S o {1/ amount [, o or
For purposes from to amount or
For purposes from to amount or
For purposes from to amount or
7. Total quantity claimed (a) , N {cfs) and/or (b) {acre fest)
8. Total consumptive use claimed is | acre feet per annum.

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of
livestock Etc.)

10. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic)
in the corresponding place of use below. See instructions for standard symbols.

TWP | RNG |SEC NE 1/4 NW 1/4 SW 1/4 SE1/4 Totals

NE1/4| NW1/4 [SW1/4 (SE1/4 |NET/G (NWT/4 |SW1/4|SET/4|NET/4 | MW /4 BM1/4 SET1/4|NET/4 [NW1/4 SW1/4 [SE1/4

2N Al |15 4 o S0

Total number of acres irrigated 30

11. Inwhich county (ies) are lands listed above as place of use located? A’DA‘

12. Do you own the property listed above as place of use? Yes No
If your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described above.

]\%—'I\wﬂm D . orNone ( )

14. Remarks:

MIGROFILWED

AUG G 2 1984

Last Name Ident No. Copies: White -State, Yellow-Claimant




15. Baslis of Claim {check ohe}  Beneficial Use Posted Notics

License Parmit .
Decree
If applicable provicte IDWR Water Right Number
Court Case Number Decree Date

Plaintif vs Defendant

16. Signature (s)
{a.}) By signing below, 1/We acknowledge that | /We have received, read, and understand the form entiti:g! o
"How you will receive nofice in the Snake River Basin Adjudication.” (b)) [/Wedo do not ~
wish to receive and pay a small annual fee for monthly copies of the docket shast.
Number of attachments
For Individuals: | do solemnly swear or affirm that the statements contained in the foregoing document are true
and correct.

Signature of Claimant (s) > & é o Date 7 [T /974
7 [
Date
For Organizations: | do solemnly swear or affirm that | am
Title
of , that | have signed the foregoing
Organization
document inthe space below as of
Title Organization

and that the statements contained in the foregoing document are true and correct,

Signature of Authorized Agent

Title and Organization Date
State of Idaho/or _ }

)} S8.
County of _/_{{)/df & )
+h
Subscribed and swom (or affirmed) before me this [ 7= Q’ of 19 f ! &
SEAL Notary Public lactt oY o L ase

Residing at ( @ﬁ?wﬁaég_/}

My Commission Expires G~ DlG o F

Please Print Name

t7. Notice of Appearance:
Notice is hereby given that |, will be acting as attomey at law on behalf

of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above
should be mailed to me at the address listed below.

Signature

Address

Date

MICRCFILMED
AUG 0 7 138

Last Name ident. Number Copies White.State, Yellow-Claimart
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ADJUDICATION CIATIM REVIEW CHECKLIST
§-3-91 , '
CLAIMANT S NAME LBVIS, &HEORat: 5. CLAIM IDENT. NO.
DATE RECEIVED (16 (%2 RECEIPT # [O0(4]x | AMOUNT § 10,06 —= Require:
YES NO Info?
1. Is the name and address complete with zip code? P *
2. Is a priority date entered? . . . . . .+ .+« .+ .4 .. ¥
Is the prioriiy date acceptable in view of mandatory filing datesz . o *
See adjudication Memos #1 and #4 to determine if a Permit is required.
3. (a) Is a source entered? . . . L 4 0 v e s e e e s e o o »
tb)y Is a tributary to entered? (if required} . . . . H/A e,
4. Is the legal description of the p.d. sufficient? . . . . . . o ™ *
5. I there a description of the diverting works? . . . . . .+ . o ™ i
€. Are the water uses aipropxiate for the form? The short form is limited
to domestic and stockwater uses with direct diversien. ALl claims that
include storage or instream stockwater must use long form . . . . N\ o *
Is the period of use included? . . . . . .+ . .« o o o TN
Is a quantity claimed for each use? e e e e e e e e TN *
7. Is a total quantity claimed entered? . . . . . . . . . . .S o
8. If required is a consumptive uge entered?. . .+ . . . N/A ™
Is the consumptive use gorrect? . . .+ .+ « + « . o« H/a
2, Are the non-irrigation uses listed properly? If this claim is on the
short form, and more than one domestic use is listed, single owner-
ship must be stated. If not under single ownership, see s
Adjudication Memo # c e e e e e e e e e e N/a *
10. Is {are) the place(s) of use and purpose(s) indicated? e e e T *
1i. Ig¢ {are} the county{ies) entered? T
12. Is the ownership of p.u. checked? e e e e e e e e e e T
12. Are other water rights listed or "none” indicated? R
{See Item No.’s 16 & 17 for checking other water rights)
i4. If required, are remarks correct? (If the claimant does not own
the place of uge, authority for filing the claim must be
explained in the remarks.) s e e e e e e e e N/R ™,
153. Iz the basis of the claim indicated? e e e e e e e e TN
16. If the basis of claim is shown as license, permit, or decree is
the existing water rbt. no. listed? . . . ", . . . . NE™S, *
{Compare claim with the existing water rt. and either attach
a proof report or state in comments that the existing right
was compared to the claim)
17. If the basis.of claim is shown ag beneficial use, or not marked,
are there existing.water rights shown in our records using the
legal desc. on the elaim? . . . . . . . . N/A ™~
{If yes, describe%He right in "Comments™ and attach a proof
report) HNOTE: If the claim is for dom/stock this check is not ﬁﬂl(}F}()Fql“
as necessary unless it is located within an area where dom/stock s ﬂﬁfﬁ[}
rights were decreed.
. _ Af4
1. If the claimant reguested a monthly docket sheet, is payment e al@segps 02 wyy
{1f yes, describe payment status in "Comments” below.} . N/A
19. Is the claim signed by the claimant, and is the signature appropriate?
Organizations must complete the organization block. e e LT *
20. Has the clailm been signed, sealed, and dated by a notary? e e Ty *
21. Was this claim filed on time, or was an extension granted? .. -“\\\ *




. re L
-

’ : YES B 4]
23. Should this ¢laim be data entered? e e e e e e s oe e T _____
Claim reviewgé byt %:\,{/ Bataff?{ 2 9~
¢laim data entered by: m Date j{- fi"w i ]
- Claim is beinyg returned to claimant: ___({Yes)__ (Wo)
Claimant is being notified of modifications: __ (Yes)_  (No)

Comments: [t c\ws—(&m/ U -’r\wuﬁu)r MO A tn — No {ote_ —-Ce_o_,.

LY
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RECEIVED

Michael C. Creamer [ISB Ne. 4030]

Michael P. Lawrence [ISB No. 7258] NGOV 08 2008
GIVENS PURSLEY 1p CEPARTMENT OF
601 West Bannock Street WATER RESOURCES
P.O, Box 2720

Boise, Idaho 83701-2720

Office: (208) 388-1200

Fax: (208) 388-1300
www.givenspursley.com

Attorneys for Janicek Properties LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA Subcase No. 63-27475
Case No. 39576 AMENDED SECOND AFFIDAVIT
OF MICHAEL P. LAWRENCE IN
SUPPORT OF JANICEK'S )
MEMORANDUM OF COSTS AND
REQUEST FOR ATTORNEYS’
FEES
State of Idaho )
} 88,
County of Ada }

MICHAEL P. LAWRENCE, being first duly sworn upon osth, deposes and states:

1. 1 am an attorney licensed to practice law in the state of Idaho. Imake this
affidavit based upon personal knowledge and to the best of my information and belief.

2. 1 am with the firm of Givens Pursley 117 and represent Janicek Properties LLC

(“Janicek™) in the above-captioned subcase.

AMENDED SECOND AFFIDAVIT OF MICHAEL P. LAWRENCE IN SUPPORT OF

JANICEK'S MEMORANDUM OF COSTS AND REQUEST FOR ATTORNEYS’ FEES Page 1 of 4
SACLIENTSOS M Amendad Second AT of M Lavrence DOG


http:www.givenspursley.com

3. A copy of the reporter’s transcript of the Statas Hearing Before Special Master
Theodore Booth, In re SRBA, Case No. 39576, Subcase No. 63-27475 (Aug. 27, 2007) is
attached to this affidavit as Exhibit A.

DATED this 4™ day-of November 2008,

Michael P. Lawrence

SUBSCRIBED AND SWORN to before me this __{ day of November, 2008,

m““"k‘, ,Q; gé
. . '@

otary ?"ubh
Residing ai
My commission expires: _ R "3 2002

AMENDED SECOND AFFIDAVIT OF MICHAEL P. LAWRENCE IN SUPFORT OF

JANICEK'S MEMORANDUM OF COSTS AND REQUEST FOR ATTORNEYS® FEES Page20f4
SACLIBRTSWS 7 Amanded Second AT of M Lawreaca DOC



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this b( ™ of November, 2008, the foregeing was filed,

served, or copied as follows:

ORIGINAL FILED
Clerk of Fifth Judicial District Court X U, S. Mail
Snake River Basin Adjudication Hand Delivered
253 Third Avenue North Overnight Mail
P.O. Box 2707 Facsimile
Twin Falls, ID 83303-2707 E-mail
Fax: 208-736-2121
SERVYICE

Nampa and Meridian ¥ U. S. Mail
Ringert Clark Hand Delivered
c/o Daniel V. Steenson & 8, Bryce Farmris Overnight Mail
P.O. Box 2773 Facsimile
Boise, 1D 83701-2773 ¥ E-mail
Fax; 208-342-4657
Director of IDWR 7~ U. 8 Mail
P.O. Box 83720 Hand Delivered
Boise, ID 83720-0098 Overnight Mail
Fax: 208-287-670¢ Facsimile

E-mail
Chief of Natural Resource Division X U.8.Mail
Office of the Attorney General Hand Delivered
P.O. Box 44449 Overnight Mail
Boise, ID 837114449 Facgimile
Fax: 208-334.2690 E-mail
David W. Gehlert X U. 8. Mail
US Department of Justice, Natural Resources Hand Delivered
Environment & Natural Resources Overnight Mail
1961 Stout Street — 8™ Floor Facsimile
Denver, CO 80294 _ ¥ E-mail

Fax: 303-844-1350

AMENDED SECOND AFFIDAVIT OF MICHAEL P, LAWRENCE IN SUPPORT OF

JANICEK’S MEMORANDUM OF COSTS AND REQUEST FOR ATTORNEYS® FEES

SHLIENTSSSIA N Amended Secoad AT oIM Lavtesa DOD

Page 3 of 4



USDI Bureau of Reclamation X _U.S. Mail

¢fo US Department of Justice Hand Deltvered
Environment & MNatural Resources Overnight Mail
550 West Fort Street, MSC 033 Facsimile
Boise, 1D 83724 _ E-mal

Fax: 208-334-1414

Pioneer Irrigation District X U.8. Mail

¢fo Scott L, Campbell Hand Delivered
Moffatt Thomas Barrett Rock & Fields, Chtd, Overmight Mail
101 8. Capitol Blvd,, 10th Floor Facsimile

P.O. Box 829 E-mail

Boise, ID 83701-0829
Fax: 208-385-5384 :

N

Michael P. Lawrence

AMENDED SECOND AFFIDAYIT OF MICHAEL P. LAWRENCE IN SUPPORT OF

JANICEK'S MEMORANDUM OF COSTS AND REQUEST FOR ATTORNEY S FEES Page 4 of 4
SHCLIENTSOSATI Amended Second AR of M Lawrancs.DOC
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IN THE DISTRICT COURT OF THE
FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO
IN AND ¥OR THE COUNTY OF TWIN FALLS -

& * &£ * K

IN RE SRBA

REPORTER'S TRANSCRIPT

Cage No, 38576 Subcase NO. 83-27475

STATUS HBEARING
BEFORE
SPECIAL MASTER THEOUDORE BOOTH
Epecial Master Presiding

DATE . August 27, 20067

PLACE: COURTROOM OF THE DISTRICT COURT
SNAKE RIVER BASIN ADJUDICATION
BUILDING - 253 3RD AVE, NORTH
TWIN FALLS, IDARO

Transcribed by
Maureen Newbton, CSR No. 2321
P.O. Box 368
Rupert, ID 83380
(208) 438-9043

EXHIBIT

Page 1o I ar b
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1

1 TRANSCRIPT OF PROCEEDINGS 1 provide us with some additional Informatton and so we're B
2 August 27, 2007 2 still working down that road to settlement. .
3 3 SPECIAL MASTER BOOTH: Ckay. Thank you, Mr.
4 SPECIAL MASTER BOOTH: Okay. Okay, well, let's 4 Lawrence.
5 go ahead and proceed. It sounds like we have everybody 5 Mr, Farris, let me ask you: Looking at the
6 here. We're on record in the Snake River Basin § objection, is this the -- I mean, the objection objects to
7 Adjudication and we'l take up subcase 63-27475. 7 pretty much all elements of the water right, including that
8 My name's Theodore Booth, presiding as Special 8 the water right should not exist, and then it has a comment
9 Master. We have participating by telephone Mr, Michael 9 with respect to the claimed water as waste water from the |
10 Lawrence, representing Janicek Properties LLC, who Is the 10 Nampa and Meridian Irrigation District, so on and so forth. .
11 claimant of this water right; we have Mr, Bryce Farris 11 Isit stll the position of the Nampa and Meridian :
12 representing ebjector Nampa and Merician Irrigation 12 Irrigation District that the water right should be |
13 District; and participating by telephone also we have Gay 13 disallowed or s this one of these cases where you're
14  Lynn Gerry {sic) with the Bureau of Reclamation, as well as 14 seeking Induslon of a waste water remark?
15 Dave Gehlert with the United States Department of Justice 15 MR. FARRIS: This is one of those cases that the
16  on behalf of the Bureau of Redamation; and we have Deputy | 16  District’s position is that the water right should be
17  Attorney General Nick Spencer for the Idaho Department of 17 disallowed.
18 Water Resources. 18 SPECIAL MASTER BOOTH: Thank you. Okay.
19 We're here on a status conference, Locking at 18 Well, let's move onto the motion for a 706
20 the trial scheduling order I see today Is also the deadline 20 report. :
21 for a motion for IDWR to prepare a 706 report, But before 21 Does any party see a need at this time for the -
22 we go there, I netice that the trial scheduling order has a 22 preparation of a 706 report by IDWR which would set forth
23 settlement conference that was to be held on August 15, 23 the basls of their recommendation?
24 2007 at 10 a.m, at the Western Regional Office of IDWR. 24 MR. LAWRENCE: This is Michael Lawrence again.
25 So [ guess first I'd like to ask did that 25 Coming into this matter at this late stage, I am not aware
2 4
1 settlement conference happen, and if so, what sort of 1 of Information right now that would fead us to believe that
2 progress may have be made towards settling. 2  we would like the Department to prepare a 706 report, But
3 Mr. Spencer, do you want to start out? 3 given my late coming, If the other parties would agree to
4 MR. SPENCER: Your Honor, 1 can provide part of 4 extending this deadline for motions to prepare 706 reports
5 that information, The settlement conference was not held. 5 for another week 5o 1could learn a llttle bit more about
6 Ireceived a call the morning of the conference from Julie & this, I would appreciate it.
7 Fischer indicating that Mr. Farris had made a setttement 7 SPECIAL MASTER BOOQTH: Ajl night. Is there any
8 proposal to her which she needed to review with her client, 8 objectlon to moving that deadline out a week?
9 and they had decided that rather than holding a meeting 9 Let me just state a couple things with respect to
10 simply for exchanging of papers, that it would be more 10 the deadline for the motion for 706 report, One is, I'd
11 appropriate to vacate the conference so that she could 11 like to give IDWR plenty of lzad team to prepaie those.
12 review the document and get with her cllent. 12 They're incredibly busy and so the more lead time, the
i3 Since that time, pursuant to this notice of 13 better.
14  substitution of counsel, I understand that Ms. Fischer has 14 We have a trlal date set for January 17th, 2008,
15  withdrawn, Mr. Lawrence has substituted in her place, and 1 15  but probably more importaniy is the deadiine for discovery
16 have no information beyond that in terms of where the 16 served and responses complete, meaning that if IDWR did go
17  parties are In moving towards settlement. 17 ahead and prepare a 706 report, you know, there -- the
18 SPECIAL MASTER BOOTH: Thank you. 18 parties may want to lake IDWR's deposition with respect to
19 Would anybody else like to add anything to the 19  the 706 report and/or notify the other parties that they
20 record with respect to setilement efforts In this subcase? 20  intend to call IDWR as a witness.
21 _MR. LAWRENCE: This is Michael Lawrence speaking. | 21 Now maybe that's not so important because
22 1 had an opportunity this morning to speak with Mr. Farris, 22 typically IDWR would be called as a witness even by the
23 and I've reviewed his proposal that he forwarded to Ms. 23 court at trtal for the purpose of at least putting the
24 Fischer, and at this time we're not prepared to reach 24 Director's Report Intc evidence. And of course my
25 settlernent on his proposal, but Mr. Ferrs has agreed to 25 understanding is a party can take IDWR's deposition whether

3

5

s o

Page 210 50f 8-
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a 705 repott Is filed o nob, but just with those {:omm&n?:s
in mind, is there any objection to moving that deadiine out
a week?

Okay, hearing no objection

Nick, Is the Departiment okay with that?

MR. SPENCER: Yes, that's fing, Your Honer.

SPECIAL MASTER BOOTH: Okay, I will order that
deadline, What's a wesk from today?

September 4th, 2007, deadline motions for 706
report. September 4, 2007, 2t the cloge 5f business,

Okay. Il just make one further note with
respect ko this waste water issue, and-that is that,
today - [ don't know if Dlana's got I on the web yat -
but I've Issued an order v a waste water subcage that
was - the objector's New York Irrigation District -~ 1
don't have the subase number In front of me — the
ctaimant is Candier {51C), wht is represented by Tom
Bominick. There was a motton for summary judament, Pve

issused an order on that motior for summary Judgment which £

balieve is golng cut today amd alst should be posted on the
court's website today.

1 don't Kaow if the maltiers that were discussed
in that motion for summary judgment are relevant Io the
waste water issues that are presented iy this subcase, Dt

- to the extent that they are, I just wanteg o give

8
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REPORTER'S CERTIFICATE

STATE OF 108HQ )

}
COUNTY OF MINIDGKA )

I, MAUREEN NEWTON, Official Court Reporter and
Notary Public, in and for the Fifth Judicial District of
Mintdoka Cotntby, Idahe, do hereby cerfify that the above
and foregoing typawrltien pages contaln-a true and correct

transcrption of my shorthand notes taken upen the ogcasion

set fortit In the caption hereof, as raduced by means of
compter-aided franseription by me or under my gdirection.

Witness my hang, this the 13 day of Qclober,
28508,

Court Reporter snd Notary Public

For the State of idaho

My commission expirag 2-10-2012
&

W o~ O b W N e
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everybody heads up that they should be able 1o get their
hands on a copy of that ordar on summary judgment shorlly,

Does anybody have anything furiher with respect
to the status conference in this subcase?

COkay. Does anybody see -- we don't have any
other skatus conferences scheduled prior to the
December 17, 2007 pretrial conference. Does anybody see
any need for any addillonal statis confarences befure thet
date?

And let me just note that if the need arlses in
the future, prior to that date, we can certelnly amrange
for that to happen upon motien of any party, okay?

Well, I guess we'll s8¢ you on December 17th at
10230 a.m. for the final pretrial conference.

we'll be I recess. Thark you.
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RECEIVED

SeP 11 g5
S. BRYCE FARRIS (ISB #5636) DEPARTMENT OF
RINGERT LAW CHARTERED WATER RESOURCES
455 South Third Strest
P.0. Box 2773

Boise, Idaho 83701
Telephone: (208) 342-4591

Attorneys for Nampa & Meridian Irrigation District
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

H
I
{
1
1
1
{

)
}  Subcase No. 63-27475
In Re SREA )
)
Case No. 39576 )
) AFFIDAVIT OF 8. BRYCE FARRIS
)
)
)
)
)
)
STATE OF IDAHO )
) s8.
County of Ada )

S. Bryce Farris, being first duly sworn upon his aath, deposes and says that:

1. l'am an attorney al the law firm of Ringert Law Chartered, which represents Nampa
& Meridian Irrigation District (NMID) in the above-captioned matter, and I make this Affidavit
based upon my personal knowledge and I am competent to testify to the matters contained heredn.

2. I have reviewed the attorney fees incurred by NMID during the period of August 15,
2007 and Angust 28, 2008 relating to the above-referenced subcase. This is the same period of time

listed in Exhibit A to the Affidavit of Michael P. Lawrence in Support of Janicek’s Memorandum

AFFIDAVIT OF 8. BRYCE FARRIS - Page 1

e R



of Costs and Request for Attorneys’ Fees. During said time period NMID incurred $8,488.00 in

attorney fees relating to the above-referenced subcase.

H
DATED this_/0 " day, of %//m@r 08.
L

S. Bryce Farris

Sworn to and subscribed before me this 1 (7 day of &glm ey, 2008.
\é/{u} &%&%

s ey tey -
Q,o;. W ?‘{ ‘{’g ", Notary Public for Idaho
VL Residing in @y, Idaho

My Commission Expires: ©{{ao

2 f»‘igkﬁ o ‘g“‘

ot

AFFIDAVIT OF S, BRYCE FARRIS - Page 2


http:8,488.00

CERTIFICATE OF SERVICE

F
I hereby certify that on ihe/_g day of September, 2008, a true and correct copy of the foregoing was
served upon all parties listed below by:

(>?,/Uﬁ 5. mail, postage prepaid { ) express mail
() hand delivery ( ) facsimile

Janicek Properties, LLC
c/o Michael P. Lawrence
Givens Pursley, LLP
601 W, Bannock Street
F.0. Box 2720

Boise, ID §3701-2720

USDI Bureau of Reclamation
Represented by:

US Department of Justice

EBovironment & Natural Resonrces

550 West Fort Street, MSC 033

Boise, Idaho 83724

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098

Pioneer Irrigation District

¢/o Scott L. Campbell

101 8. Capitol Blvd., 10" Floor
P.O. Box 829

RBoise, I 83701-0829

S. Bryce Farris

AFFIDAVIT OF 8. BRYCE FARRIS - Page 3



DISTRICT COURT - 8RBA
Fifih Judicial Digtriet
County of Twin Falls - State of idaho

| 5P 108

[

By

Qe

Danigw Carx

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICY OF THE
STATE OF IDAHQG, IN AND FOR THE COUNTY OF TWIN FALLS

SUBCASE: 63-27475
In Re SRBA

Case No. 39576

)

); ORDER OF REFERENCE APPOINTING

) SPECIAL MASTER THEODORE R. BOOTH
) i

On May 2, 2008, a Special Master’s Report and Reconpnendation was issued for the
above-captioned water right. On August 29, 2008, a Memorandum of Costs and Request for
Attorneys Fees was filed by Janicek Properties LLC, through their counsel of record Michael C.
Creamer and Michael P. Lawrence of Givens Pursley LLP.

Therefore, IT IS ORDERED that Special Master Theodore R. Booth be appointed to
preside over the above-captioned Memorandum of Costs and Request for Attorney Fees and
conduct all proceedings necessary to issue a recommendation consistent with AQ1, and the
authority previously conferred in the Order of Reference for 63, as to the underlying merits of
the Memorandum of Costs and Request for Attorney Fees.

Dated September {7\ , 2008,
) BB,

JOHN M. MELANSON
Presiding Judge
Snzke River Basin Adjudication

Order of Reference Appointing Spectal Master
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RECEIVED

SEP 11 05
5. BRYCE FARRIS (ISB #3636) DEPARTMENT OF
RINGERT LAW CHARTERED WATER RESOURCES
4535 South Third Strest
P.O. Box 2773

Boise, Idaho 83701
Telephone; (208) 342-4591

Attorneys for Nampa & Meridian Irrigation District
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
Y Subcase No. 63-27475
In Re SRBA 3
)
Case No. 39576 )i
y  NMIPS MEMORANDUM
) IN OPPOSITION TO JANICEK
) PROPERTIES’ REQUEST FOR
) ATTORNEY FEES AND COSTS
)
)
)

COMES NOW Nampa & Meridian Irrigation District (NMID), by and through ifs attorneys
of record, Ringert Law Chartered, and submits this Memorandum in Opposition to Janicek
Properties, LLC (hereinafter “Janicek™) Request for Attorney Fees and Costs.

L INTRODUCTION

On or about August 28, 2008, Janicek submitted a Memorandum of Costs and Reguests for
Attomey f‘aes seeking to recover $3,939.41 in discretionary costs and $43,320.50 in attorney fees
against NMID and the United States Bureau of Reclamation (BOR). Janicek’s request is premised

on the assertion that the position of NMID and BOR were frivolous, unreasonable and without merit
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because “the legal question pressed by the Objectors was not a close one” and this case involved
“well-setiled prior appropriation principles.” However, NMID respectfully disagrees that the issues
presented in this subcase were “not a close one™ or that the legal principles were “well-settled.” In
fact, Janicek’s rhetoric clashes with the suggestion that this case was unique, that costs should be
awarded because “the nature of this case was exceptional” and the fact that Janicek’s attorneys
apparently billed more than $43,000.00 on well settled principles and issues that were not close.

Janicek is asking this Court to award attorney fees and costs when the Court itself found that
the objection was meritorious and necessary to protect NMID)’s paramount rights and interests.
Janicek laches on to the fact that NMID position that water in the Purdam Drain was not subject to
appropriation was rejected, however, it cannot be denied that this Court found that a remark was
necessary to protect NMID)’s interests, that such a remark was not included in Director’s Report for
this right, and that it was necessary for NMID to file an objection in order to protect its interests.
NMID ultimately prevailed on its objection. Thus, not only is Janicek not the prevailing party in
this case, but there is no basis for the assertion that NMID’s position was not warranted to protect
its interests, or that its position was frivolous, unreasonable or without merit.

I1. STANDARD OF REVIEW

In I Re SRBA Case No. 39576, Subcase No. 65-03702, Order Derying Attorney Fees and
Granting Motion to Disallow Attorney Fees (Sept. 23, 2002), this Court has set forth the standard
of review for requests for attorney fees. A prevailing party may recover reasonable attorney fees

where the criteria established by LR.C.P. 54(e)(1) are met. Idaho Rule of Civil Procedure 54(e)(1)

provides, in pertinent part:

NMID’S MEMORANDUM IN OPPOSITION TO JANICEK PROPERTIES” REQUEST FOR
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Rule 54(e)(1). Attorney Fees. — In any civil action the court may award
reasonable atiorney fees, which at the discretion of the court may include paralegal
fees, to the prevailing partly or parties as defined in Rule 54(d)(1)(B), when provided
for by any statute or contract. Provided, attorney fees under section 12-121, Idaho
Code, may be awarded by the court only when it finds, from the facts presented to it,
that the case was brought, pursued or defended frivolously, unreasonably or without
foundation. . ..

Rule 54{d)(1) requires a court fo consider “the final judgment or result of the action in
relation to the relief sought by the respective parties, whether there were multiple claims, multiple
issues, . . . or other multiple or cross issues between the parties, and the extent to which each party
prevailed upon each of such issues or claims.” LR.C.P. 54(d)(1).

LR.C.P. 34(e)(2) provides that when a court awards attorney fees under LC. § 12-121, it shall
make written findings as to the basis and reasons for awarding such attorney fees. The amount of
attorney fees granted by the court shall be considered pursuant to the factors set forth in LR.C.P.
54(e)(3). In reviewing the request by Janicek for attormey fees, the following factors should be
considered: a) whether Janicek was the prevailing party; b) whether attorney fees are provided for
by statute; ¢) whether NMID and/or BOR brought, pursued or defended its objection frivolously,
unreasonably, or without foundation; and d) the factors set forth in LR.C.P. 54(e){(3).

HI. ARGUMENT
A. Prevailing Party.

The first question that must be addressed in order to award attorney fees is whether Janicek
was the prevailing party. Janicek contends that it was the prevailing party because the “Court
granted Janicek’s Motion for Summary Judgment in full and recommended that Janicek be decreed

a water right with the elements recommended by the Idaho Department of Water Resources.”
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ATTORNEY FEES AND COSTS - Page 3


http:I.R.C.P.54

Janicek Memo. at 3-4. This statement is not accurate because this Court did not recormmend that the
water right be decreed as ;ecommended by IDWR, Instead, this Court recognized that “NMID is the
paramount appropriator of the water that can be so identified, and as such the right of NMID to
capture and re-use this water is superior to Janicek’s right in two respects.” The Court went on to

hold that:

despite the fact that no waste water remark was included in the Director’s
Report, for purposes of the administration of both Janicek’s right and the NMID's
paramount righi(s), this Special Master finds and concludes that the partial decree
issued for Janicek’s water right should contain the following remark:

2 20

This Special Master finds that the remark is necessary to define Janicek’s right to

show that the right is not subject to the same panoply of righis associated with a

water right with a source that does not include waste water. Furthermore, such a

remark prevents any injury resulting to the paramount appropriator.
Memorandum Decision, pg. 11 of 14 (erphasis added).

As recognized by this Court, “Counsel for Janicek argued that no such remark would be
necessary, Counsel for the NMID argued that any right of Janicek to use the waste water of the
NMID should be qualified by a remark.” Memorandum Decision, pg. 9 of 14. In other words,
despite Janicek’s opposition, this Court held that the recommendation of IDWR for this right must
include a remark to recognized NMID paramount rights and to prevent any injury to the paramount
appropriator.

NMID does not disagree that this Court rejected its position that Janicek’s water right should

be disallowed, however, NMID’s objection was clearly warranted in order to recognize and protect

its paramount rights and to prevent any injury resulting. For Janicek to now argue that the Court
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granted its Motion for Summary Judgment in full and that the right is the same as recommended by
IDWR is mncorrect, fails to consider this Court’s recognition and the need to protect NMID'’s
paramnount rights, and fails to consider this Court’s conclusion that a remark in the water right is
necessary to do so,

Obviously, on the one hand, Janicek has argued that since NMID’s position that the right
should be disallowed was rejected then Janicek should be the prevailing party. Howeves, on the
other hand, NMID can just as easily argue that it is the prevailing party because Janicek’s position
that no rernark was necessary and the Court’s conclusion that the objection was warranted because
of the “necessary” inclusion of a remark to protect NMID’s paramount rights. Indeed, applying Rule
54(d)(1}, NMID could and should be characterized as the prevailing party in this case. The nltimate
remedy sought by NMID, which was to protect ifs paramount rights, protect its rights to recaptore
and re-use the waste water in the Purdam Drain and recognition of its rights being paramount to
Janicek’s claim, was the result reached in this case. NMID’s requested remedy and the remedy
fashioned by this Court are different but arguably the same result because the intent of the remark
is still to protect NMIID’s rights and prevent future injury. Ataminimum, since Janicek’s argument
that & remark is not necegsary was rejected, since janicek was unwilling to recognize NMID’s rights
and since the Court found that the inclusion of a remark was necessary, and thus substantiating the
need for NMID to file an objection to the Director’s Report, there should be no prevailing party in
this case.

B. NMID"s Position Was Not Frivolous, Unreasonable or Unfounded.

The SRBA is set up so that all claimants must file claims to their respective water rights and
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all persons or entities objecting to those claims must do so or the objections will be deemed waived.

In other words, the SRBA essentially invites litigation by requiring parties to present and litigate
their respective positions in subcases. Obviously there can be, and have been, circumstances where
a claim or objection is brought frivolously, unreasonably and without foundation. However, the
SRBA Court has encountered numerous subcases in which claims and/or objections were withdrawn
after further facts or laws were discovered, and has encountered numerous subcases which involve
unique legal issues that may be of first impression for the Court. This Court cannot award attorney
fees and costs simply because a particular legal theory was rejected, especially considering the fact
that the objection was found to be warranted by the inclusion of a remark necessary to protect the
objector’s rights. Because of the very nature of the SRBA, it is an extremely harsh result to award
attorney fees and costs in any subcase. NMID is not suggesting that attorney fees and costs may not
be warranted in any SRBA subcase, but the Court cannot award fees and costs in a situation when

the objection was found to be warranted and necessary just because a portion of the legal position

was rejected.
As this Court has previously stated:

An award of attorney fees is not a matter of right, and a court should award fees
under I.C. § 12-121 only where the court is left with the abiding belief that the action
was pursued, defended, or brought frivolously, unreasonably, or without foundation.
An action is not deemed frivolous by a court merely because it ultimately fails.
“{Iln deciding whether an award of attorney’s fees is proper, ‘the sole question is
whether the losing party’s position is plainly fallacious as to be deemed frivolous,
unreasonable, or without foundation.”” Also, I.C. § 12-123(b) defines “frivolous
conduct” as conduct that obviously serves merely to harass or maliciously injure
or is not supported in fact or warranted under existing law or a good [faith
argument for modifying the existing law.

In Re SRBA Case No. 39576, Subcase No. 65-03702, Order Denying Attorney Fees and Granting
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Motion to Disaliow Artorney Fees (Sept. 23, 2002) {citations omitted) {(emphasis added).

In this case, as previously discussed under the “prevailing party” analysis, NMID did not
ultimzately fail on its objection. However, even if it can be suggested that NMID ultimately failed
on its objection because a portion of its argument was rejected, that does not deem the objection as
frivolous. Id. Moreover, there is no evidence that NMID objected to Janicek's rights merely to
harass or maliciously injure. With respect to whether NMID's position was supported in fact or
warranted under existing law or a good faith argument for modifying the existing law, the answer
is clearly yes that NMID’s position was warranted under existing law or was a good faith argument
to modify existing law. WNMID respectfully disagrees with Janicek’s contentions that “the legal
question pressed by the Objectors was not a close one” and this case involved “well-settled prior
appropriation principles.” Janicek Memo. at 9 and 10.

This Court is well aware of the issues presented in this subcase as the subcase was thoroughly
brief and argued. However, because NMIDY’s position is at issue, it is necessary to address Janicek’s
current arguments.

NMID argued that the Purdam Drain was constructed by NMID and is owned operated and
maintained by NMID and therefore the water in the Pordam Dirain was not subject to appropriation.
NMID’s position was supported by the contracts for the construction of the drain, the allocation of
the water collected in the drains provided in said coniracts, Idaho law regarding ditch and drainage
rights and the case of Sebern v. Moore, 44 Idaho 410, 258 P. 176 (1927), and in particular the last
sentence of the decision which provided that water collected in the drain was the “owner of the

drain™ and not subject to appropriation. In that case the “owner of the drain” was the drainage
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district and which was someone other than the fee title landowner. It is possible {or an entity to own
the ditch/drain and not own the fee title land. Indeed, ditch rights, which are distinguishable from
water rights, have been held to be real property, owned by irrigation entities and the water within
them is not subject to appropriation. This Court interpreted Sebern to mean that in the event the
appropriator is unable to use all the water in the drain, then any remaining balance is subject to
appropriation. This interpretation of Sebern was an issue of first impression, and NMID disagrees
that the issue “was not a close one.” This Court held that the Purdam Drain was distinguishable
from NMID’s delivery canals, which are facilities owned by NMID and net subject to appropriation,
because the delivery canals have some type of infrastructure at the point of diversion to regulate the
amount diverted. However, there are water rights which do not have such an infrastructure and
where the water is private water not subject to appropriation due to the development and control of
the water (i.e. storage facilities/dams and private ponds in which no such infrastructure exists, there
is no precise point of diversion, water is intercepted and collected, and the water is not subject to
appropriation). NMID is not trying to re-argue this subcase, but rather points out that despite
Janieek’s assertions that this was “not a close one” or that it involved “well settled principles of law”
there are varying points of views and interpretations of the law, Sebern and this Court’s decision.

Moreover, eventhoughNMID’ s argument that the water was not subject to appropriation was
rejected by the Court, the Court made it abundantly clear that NMID is the pararmmount appropriator,
that a remark was necessary to prevent “any injury resulting to the paramount appropriator [NMID1.”
Aspreviously discussed, supra, NMIDY's objection cannot be found to be frivolous when it ultimately

prevailed in obtaining a remark to prevent any injury.
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Tanicek has also suggested that NMID’s position was frivolous because of NMID’s and other
irrigation district’s position on other drainage claims or its failure to pursue a waste water remark.
Janicek Memo. pg. 3, note 3. First, NMID’s position and approach with regard to different subcases
is inadmissible and imelevant to this particular subcase. Second, the parties negotiations or
discussions, or lack thercof, are inadmissible under Rule 408 of the Idaho Rules of Evidence.
However, to the extent the Court is inclined to consider Janicek’s arguments, it should be noted that
itis pot incumbent upon NMID to suggest resolutions. NMID could just as easily assert that Janicek
never suggested any settlement, never recognized NMID’s paramount rights and never requested a
remark or even requested mediation. Moreover, it should be noted that NMID did submit a writien
settlement offer to Janicek before its current counsel became involved which included a right to
divert from the Purdam Drain for irrigation pwposes. This offer was not met with any written
counter-proposal or request for mediation, but rather with a motion for summary judgment filed by
Janicek. The point is that to the extent Janicek argues that NMID’s approach to this subcase or the
possible resolution of this subcase was unreasonable, such an argument is not supported.

C. Amount is Unreasonable.

NMID contends that Janicek’s request for attorney fees and discretionary costs should be
rejected for the reasons stated herein.  Accordingly, this Court should not need to decide the issues
of whether the requested fees are reasonable. However, inthe alternative, and because NMID would
likely waive its objection if it did not raise it, NMID objects to Janicek’s requested fees as being
unreasonable.

Janicek seeks to recover more than $43,000.00 in attorney fees for this subcase. Keep in mind
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that this subcase included no depositions and did not go to trial. By comparison, NMID spent
$8,488.00 during the same time period on this particolar subcase. See Affidavif of S. Bryce Farris.
Thus, Janicek’s attorney charged it more than five (5} times the amount of attorney fees incurred by
NMID for the same subcase. This Court is well aware of the facts and issues presented in this case
and it simply does not follow that Janicek’s requested fees in excess of $43,000.00 were reasonable
under any of the factors emymerated in Rule 54(e)(3).!

In addition, a review of the detailed transaction file for the attorney fees incurred by Janicek
shows that from May 7, 2008 to August 28, 2008 these fees relate solely to the current memorandum
for fees and costs. Adding up the fees during that period shows that Janicek has been charged
$9,396.50 for the memorandum of fees and costs alone. Thus, Janicek’s attorney fees for this current
memorandum of fees and costs amounts to more than NMID has incurred to date for this entire
subcase. It is axiomatic that Janicek’s requested fees are not reasonable.

D. Discretionary Costs,

During this part of Janicek’s memorandum, Janicek suggests that the costs incurred were
exceptional because “this case was exceptional” and because this case involved a “unique body of
law.” Janicek’s Memo. at5. Again, this argument obviously conflicts with Janicek’s argumentsthat
this case was not a close one or that this case involved well settled principles of law. Nonetheless,
this Court should deny Janicek’s request for discretionary costs.

First, for the reasons previously stated, supra, Janicek is not the prevailing party in this

' As previously mentioned, the unreasonable amounnt attomney fees requested by Janicek

clashes with Janicek’s suggestion that this case was not a close one and that it involved well settled
principles of law.
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subcase. At the end of the day, Janicek’s recommendation was modified to include a remark which
was necessary to protect NMID's paramount rights and interests. Accordingly, Janicek is not a
prevailing party entitled to an award of costs.

Second, an award of costs to be paid by NMID and/or BOR is not warranted in this subcase.
As previously explained, the SRBA is set up to invite litigation in order for clamants and objectors
to resolve any and all differences. Some claims get dismissed and some objections get rejected by
the SRBA Court, but the Court does not and cannot award costs in every instance. Especially when,
like in this subcase, the objection was found to be warranted. 1t is not uncommon for claimant or
objector to incur costs in order to support and/or defend their respective positions. The discretionary
costs claimed by Janicek include administrative costs such as copying, courier services and long
distance charged which are clearly notexceptional costs, and then engineering costs and afitle report
which are commmonly incurred by claimants and objectors in the SRBA. There is nothing exceptional
about these costs and it is not unpcommon in the SRBA for parties to incur such costs to support their
positions. If the SRBA Court is going to begin awarding copying charges, title report charges and
engineering costs then “Katy bar the door” because every claimant and/or objector will be claiming
the same.

In support of its claim for diseretionary costs, Janicek characterizes this case as a “David
versus Goliath” and that Janicek “is an entity with limited funds (o defend itself against legal
attacks,” This assertion by Janicek is unsupported and completely irrelevant to the issues at hand.
To the extent this Court is inclined to consider such a suggestion, whether intentionally or not, it

should be noted that Janicek owns a minimum of seventy acres in the heart of the development of
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Meridian, Idaho, at the location where the new 1-84/Ten Mile Interchange is proposed and the
property is likely valued in the millions of dollars. If Janicek is going to make unsupported
contentions that it has “limited funds™ then both the Court and NMID should be entitled to discover
evidence supporting such an allegation.
IV. CONCLUSION

For the reasons stated herein, Janicek’s request for attorney fees and discretionary costs
should be denied. NMID does not dispute that its position that the water in the Purdam Drain was
not subject to appropriation was rejected, but this case does not warrant an award of costs and fees
against NMID. NMIDY's position was not frivolous, unreasonable or unfounded. To the contrary,
NMIDs objection was necessary as this Court found to protect its paramount rights and interests.
NMID prevailed in obtaining a remark, which this Court’s recognized as necessary to protect its
rights and interest and avoid future injury. Moreover, Janicek’s discrettonary costs were not
uncommon or exceptional for a contested water rights subcase in the SRBA.

DATED this ﬁﬁﬁé‘; of September, 2008.

RINGERT LAW, CHTD.

,-Z_’____A..._-«
. BRYCE FARRIS
Attoraeys for the NMID
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CERTIFICATE OF SERVICE

1 hereby certify that on the ,fé_ gay of September, 2008, 2 true and correct copy of the foregoing was
served upon all parties listed below by:

(U, S. mail, postage prepaid ( ) express mail
() hand delivery () facsimile
Janicek Properties, LLC

cfo Michael P. Lawrence
Givens Pursley, LLP
601 W. Bannock Street
P.0. Box 2720

Boise, ID 83701-2720

USDI Bureau of Reclamation
Represented by:

US Department of Justice

Environment & Natural Resources

550 West Part Street, MSC 033

Boise, Idaho 83724

Director of IDWR
P.O. Box 83720
Boise, 1daho 83720-0098

Pioneer Irrigation District

cfo Scott L. Campbell

101 S. Capitol Blvd., 10™ Floor
P.O. Box 829

Boise, ID 83701-0829

‘/«,._.

8/Bryce Farris
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RECEIVED

Michael C. Creamer [ISB No. 4030}

Michael P. Lawrence [ISB No. 7283] AUB 23 2008
GIVEMS PURSLEY up DEPARTMENT OF
601 West Bannock Street WATER RESOURCES
P.O. Box 2720

Boise, Idaho 83701-2720

Office: (208) 388-1200

Fax: (208) 388-1300
www.givenspursley.com

Attorneys for Janicek Properties LLC.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

s

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA Subcase No. 63-27475

Case No. 39576 MEMORANDUM OF COSTS AND
REQUEST FOR ATTORNEY FEES

Janieek Properties, LLC (“Janicek™), by and through its coumsel Givens Pursley LLP, as a
prevailing party in the above-captioned subcase, hereby files this Memorandum of Costs and
Request for Attorney Fees seeking reimbursement of its costs and fees against the Objectors
Nampa & Meridian Irrigation District (“NMID) and the United States Bureau of Reclamation
(“BOR™) {cellectively “Objectors™). This Memorandum is filed pursuant to Rule 54 of the Idaho
Rules of Civil Procedure and the authority cited herein, and is supported by the accompanying
Affidavit of Michael P. Lawrence (“Lawrence Affidavif”). Janicek seeks to recover $3,939.41 in

discretionary costs and $43,320.50 in attorney fees.

MEMORANDUM OF COSTS AND REQUEST FOR ATTORNEY FEES Page 1 of 20
SACLIENTSEM T Momo e stiomey fors aad costs DOC


http:43,320.50
http:3,939.41
http:www.givenspursley.com

L THIS MOTION IS TIMELY

fdaho Raule of Civil Procedure 54({e)(5) states

At any tirne after the verdict of a jury or a decision of the court, any party who

claims costs may file and serve on adverse parties a memorandumn of costs,

itemizing each claimed expense, but such memorandum of costs may not be filed

later than fourteen {14) days after entry of judgment . . . . A memorandumn of

costs prematurely filed shall be considered as timely.

This Memorandum is timely because it comes after a decision of the court and prior to
the fourteen-day deadline following the entry of judgment. The pertinent decision of the court
was the Memorandum Decision and Order on Motion for Summary Judgment, In re SRBA Case
No. 39576, Subcase No. 63-27475 (May 2, 2008) (“Order™). This Order, however, was not an
entry of final judgment and neither was the accompanying Special Master’s Recommendation for
Partial Decree. The entry of final judgment will occur when the SRBA Court’s Presiding Judge
issues an order of partial decree parsuant to Idaho R. Civ. P. 54{b)—an event that has not yet
ocenrred.!

. DISCRETIONARY COSTS?
Janicek is entitled to an award of discretionary costs under Rules 54(d)(1){A), (B) and

(D). These provisioas allow for an award of discretionary costs to the prevailing party “upon a

! That the order of pastial decree is the entry of final judgment in an SRBA subgase is clear from the
fallowing language contained in the standard 54(b) certificate:

With respect to the issves determined by the above judgment or order 3t is hereby
CERTIFIED, in accordance with Rule 54(b), LR.CP., that the court hae determived that there is
no just reason for the delay of the enfry of a fipal fudoment and that the court has and does hereby
direct that the above judement or order shall be 4 final judsment upon which execution may issue
.and g0 appeal may be taken as provided by the Tdaho Appellate Rules.

{(Emphases added.}

? This Memorandum includes only diseretionary costs allowed pursuant to Rule 54(d)}(1){D). Janicek has
not meurred coss that prevailing parties are entitled to as a matier of right wnder Rule S4{d)X1)(C).
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showing that said costs were necessary and exceptional costs reasonably incurred, and should in
the interest of justice be assessed against the adverse paity.” Idaho R. Civ. P, 54(d}(1)(D). In
awarding dissretienaﬁ'y costs, it is sufficient for a court to “[elxpress findings as to the general
character of requested costs and whether such costs are necessary, reasonable, exceptional, and
in the interests of justice.” Hayden Lake Fire Protection Dist. v. Alcorn, 141 Idaho 307, 314,
109 P.3d 161, 168 (2005).

Janicek’s requested discretionary costs are as follows:

DESCRIPTION AMOUNT
Professional Fee: TitleOne Corporation — title research $500.00
Professional Fee: SPF Water Engineering — water flow study $3,183.44
Photocopies $155.40
Long Distance Telephone Calls $9.61
Courier Service $22.28
Messenger Services $25.00
Facsimile charges $19.00
Copy Expense $24.68
TOTAL $3,939.41

As discussed below, Janicek’s request satisfies the standards for an award of
discretionary costs.

A. Janicek is the prevailing party.

Janicek is the prevailing party in this case. Rule 54(d)(13(B) states “[i]n defermining
which party to an action is a prevailing party and entitled to costs, the trial court shall in its sound
discretion consider the final judgment or result of the action in relation to the relief sought by the
respective parties.” This Court granted Janicek’s Motion for Summary Judgment in full and

recommended that Janicek be decreed a water right with the elements recommended by the Idaho
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Department of Water Resources (“IDWR”). Memorandum Decision and Order on Motion for
Summary Judgment, In re SRBA Case No. 39576, Subcase No. 63-27475 (May 2, 2008)
(“Summary Judgment Decision™). This result is entirely the opposite of the result sought by
NMID and BOR in this subcase. Their position was that Janicek’s water right “should not exist.”
NMID Objection at 2; BOR Response at 2. NMID and BOR have not sought to alter or amend
the Summary Judgment Decision and the Special Master's Recommendation. Janicek clearly is
~ the prevailing party in this subcase.

B. Janicek’s discretionary costs were exceptional.

All of Janicek’s requested costs were exceptional costs, in large part because the nature
of this case was exceptional. The Idaho Supreme Court “has always construed the requirement
that a cost be ‘exceptional’ under LR.C.P. 54(dX1)(D) to include those costs incurred because
the nature of the case was itself exceptional.” Hayden Lake, 141 1daho at 314, 109 P.3d at 168,
On summary judgment, Janicek established that the Objectors’ position was unfounded as a
matter of law. Nevertheless, the manner in which the Objectors pressed their position required
Janicek to retain & hydrologist consultant to evaluate and be prepared to respound to the
Objectors’ ground water modeling and stream discharge data, and to independently collect
discharge data , and review and prepare various diagrams, maps and expert reports in the courge
of discovery and trial preparation.

Moreover, the allegation that NMID owned Purdam Gulch Creek required Janicek to
incur the cost of retaining a title examination by TitleOne Corporation to be able to properly
refute this assertion. This cost was particularly appropriate (and exceptional) inasmuch as NMID
failed, in response to Janicek’s discovery requests or otherwise, to produce relevant or

substantial evidence of its own supporting its claimed legal title to Purdam Guich Creek. In
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other words, NMID made the bare assertion of its adverse title, and of Janicek’s trespass, buat left
it to Janicek to incur the expense to develop relevant facts.

The nature of proof that potentially would be required should a trial have ensued in this
subcase also is exceptional in comparigson with other ¢ivil matters and in comparison with other
SRBA matters. This is a water rights case involving a unique body of law that derives from the
common law of the westemn states, statutes, unique administrative procedures and decisions, and
the developing body of law in the SRBA itself. This case also involved a not insubstantial
armnount of historical research conceming the Janicek property in particular, and irrigation
development under federal reclamation in the Treasure Valley generally.

Unlike most SRBA subcases, which involve challenges to particular elements of a water
right or claims of forfeiture or abandonment, this subcase essentially involved NMID’s and
BOR’s asserted claims of adverse title to Janicek’s real property and the water Janicek: diverts.
NMID asserted that the source of water in Purdam Gulch Creek was solely from irrigation water
delivered by BOR and used by NMID patrons. BOR then proffered a supporting brief and an
expert to provide supporting testimony to that effect. NMID further asserted (without providing
any quantitative facts) that its patrons beneficially used the water in Purdam Guich Creek under a
paramount right to Janicek’s.

Also, unlike the munerous subcases in Basin 63 where irmigation districts have objected to
water rights on the assertion that the rights are based on use of the districts’ “waste water,” here
NMID and BOR did not pursue a waste water remark. * Instead they argued that Janicek's water

right “should not exist” at all. NMID Objection at 2; BOR Response at 2 (emphasis added).

* The possibility of such an approach never arose in this case until BOR’s attomey raised it for the first
time at the summary judgment hearing, At the Angust 28, 2007 stams conference, NMID s attorney stated flatly
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All of these factors contributed to making this subcase and the costs Janicek incurred
defending its water right claim exceptional,

C. Janicek’s discretionary costs were necessary and reasonable,

Discretionary costs under Rule 54(dy(1)(D) “may include ‘long distance phone calls,
photocopying, faxes, travel expenses’ and additional costs for expert witnesses.” Havden Lake,
141 Idaho at 314, 109 P.3d at 168, citing Auto, Club Ins, Co. v. Jackson, 124 Idaho 874, 880, 865
P.2d 965, 971 (1993); Bailey v. Sanford, 139 Idaho 744, 755, 86 P.3d 458, 469 (2004); Tianer v,
Willis, 116 Idaho 682, 686, 778 P.2d 804, 808 (1989).

As set forth in the Lawrence Affidavit, the photocopying and copy expenses were
necessary o prepare briefing and discovery responses in this matter. Lawrence Affidavit, 8. In
addition, long distance telephone and facsimile charges were necessary to commmunicate with
NMID, BOR, and the SRBA Court, as were the courier and messenger charges. ld. As
discussed above, the professional/consultant fees for title research, water flow analysis and
critical Teview of BOR’s expert’s conclusions were necessary to reasonably defend against
NMID’s Objection and BOR’s Response. Id.

D. An award of discretionary costs is in the interests of justice.

This has been a “Dravid versus Goliath” subcase, On one side stands Janicek, a smail
limited liability company owned and managed by Brad and ou Ann Janicek to operate their
family farm. This is an entity with limited funds to defend itself against legal attacks. On the
other side stands the federal government (BOR), represented and assisted by attorneys from the

United States Attorney General’s Office, the Department of Justice and the Solicitors® Office of

that this subcase was different from the other Basin 63 waste water cases where inclusion of a standard remark was
the practice for setiling the objections.
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the Department of Interior. Alongside BOR is NMID, s quasi-governmental irrigation district
with an assessment base of nearly 70,000 irrigated acres.

Hronically, because Janicek is a taxpayer and a patron of NMID, its own taxes and
assessments have helped fund the litigation against it. Janicek, in other words, has been paying
for both sides of litigation that Janicek did not bring. Janicek was forced to defend the esgential
validity of a water right that has been diverted from Purdam Guich Creek and beneficially used
on its land for nearly sixty years, and to defend its title in that irrigated land against an attack that
the Court found to be “without merit.” While the cost of engaging in litigation like this might be
insignificant to NMID and BOR, it is very significant to Janicek. The interests of justice are
served by awarding Janicek its discretionary costs.

L ATTORNEY FEES PURSUANT TO IDAHO CODE § 12-121

A. Jaricek is entitled to an award of afiorney fees.
Idaho Rule of Civil Procedure 54(e)(1) and Idaho Code Section 12-121 give this Court

discretion to award attomey fees to the prevailing party.® The test for awarding attorney fees is
whether “the case was brought, pursued or defended frivolously, unreasonably or without

foundation.” Idaho R. Civ. P. 534(e)(1); In Re SRBA Case No. 395706, Subcase Nos. 65-029494

* Idaho Rule of Civil Procedure 54{e)(1) states:

In any civil action the court may award reasonable attorney fees, which at the discretion
of the court may include paralegal fees, to the prevailing party or partics as defined in Rule
54(dY(1)(B), when provided for by any statute of contract. Provided, attorney fees under section
12-121, Idaho Code, may be awardad by the court enly when it finds, from the facis presented to
it, that the case was brought, pursued or defended frivolously, unreasonably or without foundation;
but attorney fees shall not be awarded pursuant to section 12-121, Idaho Code, on a default
judgment.

Idaho Code Section 12-121 states:
In any civil action, the judge may award reasonable attomey’s fees to the prevailing party

or parties, provided that this section shall not alter, repeal or amend any statutez which otherwise
provides for the award of attorney’s fees.
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and 65-02949B, Order Recommending Attorney Fees and Denying Motion to Disallow Attorney
Fees, slip op. at 3 (Sep. 17, 2002) (citing Owner-Operator Independent Drivers Ass'n, Inc. v.
Idaho Public Ulilities Comm 'n, 125 Idaho 401, 408, 871 P.2d 818, 825 (1994)).

B. Janicek indisputably is the prevailing party.

Janicek is the prevailing party in this subcase. See discussion, supra. As discussed
below, Janicek is entitled fo an award of attomey fees in the amount of $43,320.50 because
NMID and BOR brought and pursued this sx;bcase frivolously, unreasonably and without
foundation,

C. NMID’s and BOR’s position was frivolous, unreasonable and without
foundation.

NMID’s objection to Janicek’s water right recommendation was based on its entirely
novel theory (which BOR both directly and tacitly joined in) that Fanicek established its water
right by trespassing on a drain (i.e., Purdam Gulch Creek) “owned” by NMID, and that Janicek
was diverting water that NMID “owned.” NMID Objection at 2; NMID Memorandum in
Oppuosition at 2, 6-11; BOR Opposition to Janicek’s Motion for Summary Judgment at 2. As this
Court found, this position was “without merit.” Order at 12 (emphasis added).

Neither NMID nor BOR advanced any facts to support NMID’s assertion that it owns
Purdam Gulch Creek. See Order at 12 (“neither the NMID nor the BOR have produced any
recorded instruments showing a real property interest in Janicek’s real property”). They also
made no attempt to describe the nature of NMID’s interest in Purdam Gulch Creek, except to say
that NMID “owns” it. Although it was not disputed that BOR undertook substantial earthwork in
excavating Purdam Gulch Creek to facilitate drainage in the early 1900’s, and that NMID and/or
BOR periodically undertook additional drainage maintenance work in Purdam Gulch Creek
thereafter, these facts did not rise to the level of establishing any interest in Purdam Gulch Creek,
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let alone an extent of title coming close to the outright ownership NMID claimed,

Consequently, this Court could not determine the nature of NMID’s interest in Purdarn Gulch
Creek, except to say that it did not “own” it. See, id. (“whatever the precise nature of the
TNMILY’s right] to use Janicek’s property . . . , Janicek’s water right was not initiated, and has not
been maintained in trespass™).

Importantly, the meritless trespass allegation (i.e., as against NMID’s ownership of a
drain and all of the water in it) was the only argument pursued by NMID and BOR against
Janmicek. Unlike numerous other objections brought by irrigation districts attempting to define
their interests in water running in channels constructed or used by them as drains, NMID did not
base its objection on the source being waste water. In these other “waste water” subcases of
which counsel is aware, the irrigation districts and BOR were satisfied with a remark on the
dectee identifying the source either in whole or in part as “waste water.” Throughout this
subcase, howes.rer, NMID asserted that its objection to Janicek’s water right was different than
these “waste water” subcases. NMID, backed by BOR, was ardent in maintaining that Janicek’s
diversion was in trespass.

They were far less ardent when it came to proffering supporting facts, however. This is
significant. Itis one thing to press in good faith for an extension, modification or reversal of
existing law. Idaho Code § 12-123(1){(b}. However, given the clear statements of authority
governing the issue in this subcase, including the express statutory right to appropriate water
{from natural streams and from drains (1.C. §§ 42-101-107), and the oft-stated principle that a
water right is only the right to beneficially use water, the legal question pressed by the Objectors

was not 4 close one.
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NMID’s and BOR’s apparent lack of effort in aftempting to further their position bears
directly on whether they pursued it frivolonsly, unreasonably and without foundation. Granted,
BOR employed a hydrologist who would have opined as to the source of water in Purdam Gulch
Creek, but neither BOR nor NMID presented any evidence concerning the actual extent to which
they or their patrons beneficially used water (i.¢., the only right in water that can be “owned”)
water in Purdam Guich Creek, or that Jamicek’s use of the water infringed on anyone else’s
beneficial use, These are facts that must be established if one is to asseri title in water,
paramount or otherwise,

Rather than providing such evidence, in its first responses to Janicek's discovery requests
seeking information on this issue NMID asserted only that one subdivision used some
undisclosed amount of Purdam Gulch Creck water and that some other unknown amount is
redelivered via the Kennedy Lateral to unspecified NMID lands. See Lawrence Affidavit, Ex. D}
Because of the lack of clarity as fo the extent, if any, of NMID’s use of Purdam Gulch Creek
waters (i.e. whether it beneficially used all of the waters potentially identifiable as waste waters),
Janicek filed supplemental discovery requests. In response to these requests, NMID conceded
that “NMID does not divert and put to beneficial use all of the water in the Purdam Drain.”
Lawrence Affidavit, Ex. E. In short, it took Janicek two rounds of discovery requests to obtain
the information necessary toA reach the conclusion that should have been apparent to NMID and
BOR all along under well-settled prior appropriation principles—that NMID cannot “own” all of

the water in Purdam Gulch Creek because neither it nor its patrons use it all.

* It is unclear whether the subdivision or the other lands to which NMID claims to deliver its Pardam Gulch
Cresk waste waters lie within NMIIYs service area. This, of course, would be necessary to oleim a paramount right
o waste waters. Thompson v. Bingham, 78 Idaho 305, 308, 302 P.2d 548, 949 (1956) {“secpape water or waste
water . . . may be intercepted and taken by such owner at any time and used on the land to which it is appurtenant™}.
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No evidence suggesting that NMID owned Purdam Gulch Creek or its waters was
offered. In other words, the Objectors’ position apparently was to “throw sornething at the wall
and see what sticks.” In dozens of other subcases this strategy may have worked, presumably
because the clairnants were not willing or financially able to resist, and so they settled. Here that
strategy required Janicek to incur substantial costs to show that NMID’s and BOR’s position
lacked any adhesive qualities.

The Court found the trespass allegation to be “without merit.” Because NMID‘ané BOR
brought and pursued this entire action unreasonably and without foundation, Janicek should be
awarded its attorney fees as requested,

. IV.  RULE 54(£)(3) ATTORNEY FEE AWARD FACTORS

Rule 54(¢)(3) enumerates factors that the Court must consider to determine the amount of
attorney fees to award. Based on these factors discussed below, this Court should a\v;rard Janicek
its full reduested amnount of attorney fees.

(A)  The time and labor required.

To defend against NMID’s and BOR’s aliegations, Janicek’s attorneys spent substantial
time evaluating the factual and legal basis for NMID’s, BOR’s, and Janicek’s respective claims
of interest to Purdam Gulch Creek, and researching the body of law governing waste water
appropriations. Additional time was spent preparing and reviewing supplemental discovery
requests and responses to discern what facts, if aﬁy, would suggest that Janicek was diverting
water from Purdam Gulch Creek that otherwise would have been used by NMID patrons or
others, No such facts were obtained. Janicek’s attorneys devoted substantial time to briefing
these issues on summary judgment. The actual time spent by Janicek’s attorneys on this maiter

is set forth in detail in the Lowrence Affidavit and the exhibits thereto.
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(B) The novelty and difficulty of the questions.

Ag discussed above, the issue raised by NMID and BOR in this case was at least unique,
albeit unfounded. Unlike other subcases where irrigation districts conceded that water right
claimants at a minimum have a right to appropriate alleged “waste water,” Janicek had to prove,
first and foremost, that it was entitled to a water right at all. As posed, the issue required Janicek
to incur expenses to be prepared to establish the extent of its title to the bed and banks of Purdam
Gulch Creek where it crosses its property, to confirm that water was available in Purdam Gulch
Creek sufficient to support its appropriation, and that Idaho law allows Janicek’s appropriation.
Janicek’s attomeys” efforts included regearching the factual and legal basis for NMID’s, BOR’s,
and Janicek’s respective claims of interest to Purdam Gulch Creek and its waters, and
researching the body of law governing waste water appropriations. Janicek respectfully submits
that the novelty and difficulty of the issues raised by NMID and BOR supports a full award of

attorney fees.

{C)  The skill requisite to perform the legal service properly and the experience and
ability of the attornev in the particular field of law.

This case presented issues with significant potential adverse impacts on Janicek’s
business. Janicek was referred to attorney Michael Creamer at Givens Pursley LLP by Janicek’s
general business counsel, in large part due to Mr. Creamer’s knowledge of Idaho water law and
his experience with irrigation districts and BOR project developments and operations in the
Treasure Valley and elsewhere. This was an important factor in Janicek’s defense of the
objections, particularly inasmuch as NMID and BOR also were represented by counsel
experienced and skilled in these areas. Janicek respectfully submits that this factor supports a

full award of attorney fees.
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(D)  The prevailing charges for like work.

As set forth in the Lawrence Affidavit, the prevailing rates for this kind of work in Ada
County, Idaho, are between $175 and $300 per hour. The rates actually charged by Janicek’s
counsel are within that range. The overall cost of the representation also is appropriate given the
nahure and course of the litigation.

{E}  Whether the fee is fixed or contingent.

The attorney fee paid by Janicek is based upon the time actually worked by Janicek’s
attorneys on this matter,

(F)  The time limitations imposed by the client or the circumstances of the case.

There were no particular time limitations.

(G  Thg amount involved and the results obtained,

The fees incurred by Janicek to successfilly defend its water right against the objections
by NMID and BOR were commensurate with the result obtained. The result of Janicek’s success
on swmmary judgment is that Janicek holds a 1951-priority water right to divert 1.4 cubic feet
per second to irrigate a seventy acre farm. Had Janicek not prevailed, it would not hol& a water
right to irrigate these seventy acres and would have to obtain another water source to ensure an
adequate irrigation season supply. This might have required purchasing an existing water right.
Accordingly, it was reasonable to incur $43,320.50 in attomey fees to obtain the result in this
subcase.

(H)  The undesirability of the case.

This subcase arguably was undesirable given the significant disparity of resources
available to defend Janicek’s position when compared with the resources of the parties

marshaled against it
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@O The nature and lengih of the professional relationship with the client.

This is the first matter for which Givens Pursley LLP has represented Janicek.

(3  Awards in similar cases.

Janicek’s counsel is not aware of any subcases similar to this one. That is, this is the only
subcase of which Janicek’s counsel is aware it which an irrigation district and BOR alleged that
a clatmant was not entitled to a water right at all because of alleged trespass. Janicek’s counsel
is also not aware of any other “waste water” subcases involving irrigation districts and BOR
where attorney fees were requested or awarded. Janicek’s requested attorney fees and costs are,
bowever, comparable to fees incurred in other civil litigation Janicek’s counsel have been
involved in with multiple parties, use of experts and analysis of technical data, discovery, motion

practice and oral argument as was the case here.

()  The reasonable cost of automated legal resesrch (Computer Assisted Legal

Research), if the court finds it was reasonably necessary in preparing a party’s
Case.

Janicek’s counse] did not use or charge Janicek fees for automated legal research.

(L) Anyother r which the court deems & iate in the padticular case.

Janicek respectfully submits that the above factors, in and of themselves, warrant this
Court’s award of Janicek’s attorney fees,

V. ATTORNEY FEES MAY BE AWARDED AGAINST BOR

The Court may award attorney fees against BOR nnder Rule 54(e) and Idaho Code
Section 12-121. Although the issﬁe has not been squarely decided in Idaho or elsewhere, Janicek
contends that the McCarran Amendment, 43 U.S.C. § 666, does not prohibit such an award.

Here, there was no justification for BOR’s position that Janicek was not entitled to a

water right. As this Court has concluded, the argument that Janicek trespassed on a drain owned
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by NMID was “without ment.” Order at 12. BOR did not provide any evidence to support the
assertion that Janicek was trespassing. Of course, BOR did not file the original objection against
Janicek (NMID did), but it did file a response supporting NMID’s objection, as well as briefing
opposing Janicek’s motion for swmmary judgment. Also, it appears that BOR generally assisted
and supported NMID in this litigation by providing affidavits and expert analysis. See, e.g.,
NMID Memorandum in Qpposition at 3-4 (citing Affidavit of Jerry Gregg, Area Manager for
BOR's Snake River Area Office). BOR was thus complicit in NMID bringing end pursuing its
objection, and it should be responsible for paying Janicek’s attomey fees.

Al The McCarran Amendment does not preciude an award of attorney fees
against BOR.

Janicek anticipates that BOR will argue that the McCarran Amendment precludes an
award of attorney fees against the United Staies. However, to Janicek’s knowledge, no court has
ever held as much,

The McCarran Amendment provides:

Consent is hereby given to join the United States as a defendant in any suit (1) for

the adjudication of rights to the use of water of a river systemn or other source . . .

.. The United States, when a party to any such suif, shall (1) be deemed to have

waived any right to plead that the State laws are inapplicable or that the United

States is not amenable thereto by reason of its sovereignty, and (2) shall be

subject to the judgments, orders, and decrees of the court having jurisdiction, and

may obtain review thereof, in the same manner and to the same extent as a private

individual wnder like circumnstances: Provided, That no judgment for costs shall

be entered against the United States in any such suit.

(43 U.8.C. § 666, emphasis in original.)

The scope of the McCarran Amendment’s “cost proviso™ was addressed by the U.S.
Supreme Court in United States v. Idaho, Ex Rel Dir, Dept. of Water Res., 508 U.S. 1 (1993). In
that case, the Court discussed whether the “cost proviso” prohibited the State of Idaho from

charging the federal government filing fees for SRBA claims. In reaching its holding, the Court
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agreed with the Idaho Supreme Court’s observation that ““fees’ and ‘costs’ mean two different
things in the context of lawsuits.” Jd. at 8. But, because it found that the “fees” for filing SRBA
claims were indistinguishable from other court “costs,” the Court found that the McCarran
Amendment precluded charging the federal government “the sort of fees that Idaho sought to
exact.” Jd. In that case, the “fees” were intended to help finance the administrative costs of the
SRBA.

The upshot, however, is that the U.3. Supreme Court agreed that “costs™ and “fees” aré
different, and that the McCarran Amendment’s “cost proviso” applies to only those fees that are
actually costs. Idaho statutes and case law recognize the distinction between costs and fees also.

In particular, Idaho decisions and statutes make a clear distinction between “costs” and
“attorney fees.” Clearly the distinction is intended to be meaningful. “The general rule is that
costs do not include attorney fees waless attorney fees are expressly included in the definition of
the term costs.” Noble v. Ada Cownty Elections Board, 135 Idaho 495, 504, 20 P.3d 679, 688
{2000) (citing 20 AM. JUR. 2D Costs § 1 {1995) and 20 C.J.8. Costs § 125 (1990)). See also,
Idaho Code 42-1423 (prohibiting judgment for costs or award of attorney fees against the State
of Idaho in general stream adjudication); Idaho R. Civ. P, 37(a)-(f) (allowing award of attorney’s
fees, costs or expenses as sanctions); Idaho R. Civ. P. 11 {providing for payment of a party’s
expenses and reasonable attorney’s fee as a sanction); Hellar v. Cenarrusa, 106 Idaho 571, 578,
682 P.2d 524, 531 (1984) (recognizing American rule that attorney fees are to be awarded only
where anthorized by statute or contract}; Jones v. Berezay, 120 Idaho 332, 815 P.2d 1072 (1951)
{award of costs and attomey fees, or either, 1s not a prerequisite to an order granting voluntary

dismissal pursuant to Rule 41(a){(2)): Joyce Livestock Company v. United States of America, 156
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P.3d 502, 144 Idaho 1 (2007) (analyzing SRBA court’s denial of attomey fees award as against
the United States in McCarran Amendment litigation where claim not pursued frivolously).

There is one instance where the consistent and clear demarcation between costs and
attomey’s fees may appear blurred — Idaho R. Civ. P. 54(e)(5), which states that when attorney
fees are “allowable by statute or contract they shall be deemed as costs in an action and
processed in the same manner as costs and included in a2 memorandum of costs.” This Rule,
then, instructs litigants and the courts as to how attorney fees, when allowable to a prevailing
party, are to be presented to and processed by the Court — i.e., “in the same manner as costs.”
Rule 54 does not, however, transmute attorney fees into costs or define them as such,

In previous attorney fee litigation in the SRBA, the United States has struggled to read
I?ule 54{e)(5} to eliminate the distinction altogether. But the effort makes sense only because it
was attempting to avoid the risk of an atiorney fee judgment by forcing “attomey fees” into a
“cost” pigeon hole of the McCarran Amendment — something neither the Idaho Rules of Civil
Procedure nor the McCarran Amendment contemplate. Becanse neither Idaho statutes nor the
McCarran Araendment’s “cost provise™ expressly include attorney fees in a definition of costs,
they do not prohibit an award of attorney fees against BOR. Noble, 135 Idaho 495, 504, 20 P.3d
679, 688 (2000) (cosis do not include attorney fees unless attormey fees are expressly included in
the definition of the term costs).

The United States’ argument that the McCarran Amendment’s “cost proviso” exempts it
from an attorney fee judgment has been expressly rejected at least once already in the SRBA.
See In re SRBA4, Case No. 39576, Ame;nded Memorandum Decision and Order on the United
States’ Motions to Withdraw and Defer Claim and Costs’ Motion for Conditions on Any

Dismissal and Mo#ion for Sanctions, pp. 8-14 (filed by Special Master Brigette Bilyeu on Jan,
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30, 1996) (awarding attorney fees to a private party against the United States pursuant to LR.C.P.
11 and concluding that United States v. Idaho, Ex Rel Dir, Dept. of Water Res., 508 U.S. |
{1993),did not hold that the McCarran Amendment exermpted the United States from attorney
fees under Idaho Rules of Civil Procedure, but rather exempted it only from certain fees for
admimstrative and judicial expenses incurred in the SRBA).Hd. at 8.

Accordingly, because BOR is a non-prevailing party in this subcase, Idaho Code Section
12-121 allows an award of attormney fees against it. The McCarran Amendment does not prohibit
such an award. Janicek respectfully submits that BOR may be required by this Court to pay
Janicek’s atforney fees.

VL CONCLUSION

Janicek respectfully submits that the interests of justice warrant this Court awarding
Janicek its reasonable, necessary, and exceptional discretionary costs in the total amount of
$3,939.41 and its attorney fees in the amount of $43,320.50 because Janicek is the prevailing
party and NMJD and BOR brought and pursued this litigation frivolously, unreasonably, and
without foundation, To the best of Janicek’s knowledge and belief, the items listed herein as
costs and attorney fees are correct, were reasonably incurred by Janicek in defense of its water
right claim, and the costs and attorney fees claimed are in compliance with Idaho Rules of Civil
Procedure 54(d) and 54(e).

DATED this_28™ day of August, 2008.

Respectfully submitted,
GIVENS P’GTLEY

P&AA

Michael P, Lawrence
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County of Twin Fall

DISTRICT COURT - SRBA
Fifth Judicial District

By

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA Subcase 63-27475
(Janicek Properties, LLC)
Case No. 39576
MEMORANDUM DECISION AND
ORDER ON MOTION FOR SUMMARY
JUDGMENT

SPECIAL MASTER'S REPORT AND
RECOMMENDATION

R e g R

Summary of Ruling: The water in Purdam Gulch Creek, which includes seepage
and waste water from the Nampa & Meridian Irrigation District, is public water of
the state and therefore subject to appropriation and beneficial use in accordance
with Idaho law, regardless of whether the ereek is a natuaral stream or watercourse.
The partial decree for Janicek’s water right should include a remark regarding the
use of wastewater. Janicek’s water right was not initiated in trespass. The license
agreement entered info by the NMID and Bradley Janicek in 1996 for the use of
water from the Sky Pilat drain does not estop Janicek from asserting a claim to a
water right from Purdam Guleh Creek.
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David W, Gehlert, Unjted States Department of Justice, Denver, Colorado, for respondent
United States of America, Department of [nterior, Bureau of Reclamation,

Scott L. Campbell, Dylan B. Lawrence, Moffat, Thomas, Barrett, Rock & Fields,
Chartered, Boise, Idaho, for intervenor Pioneer Irrigation District.
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II. STATEMENT OF FACTS
The water right claim at issue hergin is based upon beneficial use. The right is
claimed by Janicek Properties, LLC (“Janicek™), and was recommended in the Basin 63,
Part 2, Director’s Reporr with the following elements:

Source: Purdam Gulch Creek

Quantity: 1.400 cfs

Priority Date: 03/01/1951

Point of Diversion: TO3IN RO1W 815 SESENE

Purpose and Period of Use: Irrigation 03/0] to 11/15

Place of Use: TOIN ROIW 815 SWNE (34.00 acres) SENE (36.00 acres) 70
acres total

The source of the claimed right has been referred to in the briefing as Purdam
Guleh, Purdam Slough, Purdam Slough Drain, Purdam Drain, and Purdam Gulch Creek.
The name of source is not at issue herein, and accordingly the name used in the
Director’s Report — Purdam Gulch Creek -- will hereinafter be used.

On June 1, 1915, the United States of America, Department of Interior, Bureau of
Reclamation (“BOR™) and the Nampa & Meridian Irrigation District (“NMID”) entered
into a contract (“1915 Contract™) designed to meet two goals: 1) secure additional water
supply for the NMID, particularly storage water from the Boise Project, which included
Arrowrock and Deer Flat reservoirs; and 2) to construct a system of drains 10 remove
canal seepage and irrigation infiltration water that had been raising the water table and
making or threatening to make some lands within the NMID incapable of cultivation.
1915 Contract, pp. 1-2, Exhibit C to the Affidavit of Michael P. Lawrence. The 1915
Contract contemplated that the drains to be constructed would have sufficient capacity to
drain seepage water that originated both in the lands lying above the NMID, as well as
seepage water originating within the NMID itself. /4., pp. 3-4. The 1915 Contract
contemplated the construction of only “principal” drains, to which individual and
community farm drains could be connected. /4., p 4.

The parties to the contract (the BOR and the NMID) agreed, as between

themselves, to an apportionment of the right to water developed in the drainage system.
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/d., p. 7. The 1915 Contract also contemplated that some funds may need to be used as
compensation for damages for interference with existing rights with sources of water in
the “drains, sloughs or natural channels” within the NMID, where the deepening of such
channels and the construction of the drains may interfere with such rights. 4., pp. 16-17.
The “Estimate of Cost” attached to the 1915 Contract states: “The proposed [drainage]
ditches will follow the natural drainage courses as closely as feasible, and these channels
will be straightened and deepened. Five Mile Creek, Wilson Slough, Purdam Gulch,
Elijah Slough.” 4., Estimate of Costatp. 1.

The 70 acre place of use for Janicek’s claimed right is wholly within the
boundaries of the NMID. dffidavir of John P. Anderson, p. 2. Janicek’s property
receives NMID water delivered through the Kennedy Lateral. 7d. Janicek’s property also
receives drainage benefits by the NMID. Id. Janicek’s property is near the top of the
Purdarm Gulch Creek drain, which begins less than one mile o the east. /d, Janicek is
the owner of the land through which Purdam Gulch Creek passes and upon which
Janicek’s claimed point of diversion is located. Affidavit of Bradley J. Janicek; Affidavit
of Jerry Gregg, Exhibit G (Map of Boise Project). Janicek is the record owner, in fee
simple, of the real property that includes the bed and banks of Purdam Gulch Creek
where said Creck crosses his property. Affidavit of Bradley J. Janicek. There are no
instruments of record which describe the NMID’s real property interests in the bed and
banks of Purdam Gulch Creek where it crosses Janicek’s property. Jd.

The Purdam Gulch Creek drain, along the relevant stretch, 1s constructed to a
depth of approximately twelve feet (127). Affidavit of Robert D. Schmidt. Essentially all
of the water that collects in the Purdam Gulch Creek drain is water from canal seepage
and irrgation infiltration occurring within NMID lands. /d. The vast majority of the
water in the Purdam Guich Creek drain results from the interception of shallow ground
water, and direct surface runoff may contribute water at some times of the year,
depending on precipitation conditions. Affidavit of Scott N. King, p. 3.

By 1914, after several years of widespread irrigation both outside and within the
boundaries of the NMID, and prior to the constrction of the drain in Purdam Gulch
Creek, the water table in the vicinity of Purdam Gulch Creek had risen to between zero
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feet (0") and six feet (67). Affidavit of Jerry Gregg, Exhibit E. In the absence of this
wrrigation, the water table would have been much lower. Affidavit of Robert D. Schmidt.
The computer model of subsurface flow utilized by Robert Schmidt predicts that the pre-
development water table would have been 13.6 feet below the bottom of the drain (which
was constructed to a depth of approximately 12 feet), Affidavit of Robert D. Schmidt. In
the absence of the shallow ground water that contributes to the Purdam Gulch Creek
drain, it is unlikely that pre-development surface runoff into Purdam Gulch Creek would
have yielded sufficient water in either volume or continuity of flow to be beneficially
useable for the irrigation of farm land.

The NMID recaptures and re-uses water from the Purdam Guleh Creek drain
downstream from Janicek’s point of diversion. The NMID pumps water from the drain
to the Kennedy Lateral to be used by NMID landowners. Additionally, water in the drain
is diverted into a pressurized irrigation system for the St. James Place Subdivision,
Affidavit of John P. Anderson. Neither the NMID nor the BOR have alleged that the
NMID recaptures and re-uses all of its water that finds its way into the Purdam Gulch
Creek drain, nor are there any facts in the record showing that Janicek’s diversion has
caused the flow of water in the drain to be insufficient for NMII’s purposes of re-use.
Upon leaving the boundaries of the NMID, the water in the Purdam Gulch Creek drain
enters the boundaries of the Pioneer Irrigation District.

Neither the NMID nor the BOR have ever communicated to Janicek that his
diversion works or his use of the water from the drain have caused injury to the drainage
ditch, interfered with the functioning of the system, or hindered NMID’s maintenance of
the drain. Affidavit of Bradley J Janicek.

HI. ISSUES PRESENTED
The Motion for Summary Judgment filed by Janicek and the opposition thereto
filed by the NMID and the BOR raise the following issues:
1. Was the water in Purdam Gulch Creek -- which is a drain constructed by
the Bureau of Reclamation (“BOR™) pursuant to a contract between the BOR and the
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Nampa & Meridian Irrigation District “"NMID™) dated June 1, 1915 - subject to
appropriation on March 1, 19517

2. Should the partial decree issued for Janicek’s water right contain a remark
for purposes of defining, clarifying, or administering the right?

3. Was Janicek’s claimed water right initiated in trespass and therefore
invalid?

4. Is Janicek estopped to assert a water right from the Purdam Gulch Creek
drain by reason that one of the members of Janicek Properties, LLC (Bradley Janicek)
had previously entered into a license agreement with the NMID for the use of water out
of the Sky Pilot drain?

IV. MATTER DEEMED FULLY SUBMITTED FOR DECISION
Oral argument occurred in this matter on April 16, 2008. The parties have not
requested an opportunity to submit additional briefing, nor does this Special Master
require any additional briefing. Therefore, this matter is deemed fully submitted for

decision the next business day, or April 17, 2008.

VY. STANDARD OF REVIEW ON SUMMARY JUDGMENT

A motion for summary judgment shall be rendered if the pleadings, depositions,
and admissions on file, together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a matter
of law. TL.R.C.P. 36(c); Olsen v. J A. Freeman Co., 117 Idaho 706, 791 P.2d 1285 (1990).
All controverted facts are liberally construed in favor of the non-moving party. Tusch
Enterprises v. Coffin, 113 Idaho 37, 740 P.2d 1022 (1987). The burden at all times is
upon the moving party 10 prove the absence of a genuine issue of material fact.
Petricevich v. Salmon River Canal Co., 92 1daho 865, 452 P.2d 362 (1969). The moving
party’s case must be anchored on something more than speculation, and a mere scintilla
of evidence is not enough to create a genuine issue. R G. Nelson, A.1A. v. Steer, 118
Idaho 409, 797 P.2d 117 (1990). All doubts are to be resolved against the moving party,

and the motion must be denied if the evidence is such that conflicting inferences may be
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drawn therefrom and if reasonable people might reach different conclusions. Doe v.
Durtschi, 10] Idaho 466, 716 P.2d 1238 {(1986). The court is authorized to enter
summary judgment in favor of non-moving parties. Barlow’s Inc. v. Bannack Cleaning
Corp., 103 Idaho 310, 647 P.2d 766 (Ct. App. 1982).

VI. ANALYSIS

1. Was the water in the Purdam Gulch Creek drain subject to appropriation
on March 1,19517

For the reasons set forth below, this Special Master holds that on the date of
appropriation and beneficial use of the water of the Purdam Gulch Creek drain by
Janicek’s predecessor-in-interest (March 1, 1951), the water therein was public water of
the state of Idaho and subject to appropriation and beneficial use.

The NMID and the BOR argue that the Purdam Gulch Creek drain is not a natural
stream or watercourse', and therefore the water therein is not subject to appropriation.
Janicek argues that the Purdam Gulch Creek drain is a natural watercourse, but further
argues fhat irrespective of whether the drain is, or is not, a natural watercourse, Janicek's
appropriation of water is valid because waste, seepage, and spring waters are subject to
appropriation under Idaho Code § 42-107, which states:

42-107. Priority -~ Waste, seepage, and spring waters. — All
ditches now constructed or which may hereafier be constructed for the
purpose of utilizing seepage, waste or spring water of the state, shall be
govemed by the same laws relating to priority of right as those ditches,
canals and conduits constructed for the purpose of utilizing the waters of
running streams.

' The 1daho Supreme Court has defined a natural water course as:
[A] stream of water flowing in 2 definite channel, having a bed or sides or banks, and
discharging itself into some other stream or body of water, The flow of water need not be
constant, but must be more than mere surface drainage occasioned by extraordinary
causes; there must be substantial indications of the cxistence of a stream, which is
ordinarily 2 moving body of water.
Burgess v. Salmon River Canal Co., 119 Idaho 299, 305, 805 P.2d 1223, 1229 (2001); Leosli v. Heseman,
66 Tdaho 469, 481, 162 P.2d 393, 398 (1945).
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This Special Master agrees with Janicek and holds that a determination of whether
the Purdam Gulch Creek drain is, or at sometime was, a natural watercourse is
immaterial, and that the water in the drain is public water of the state and therefor was
subject to being appropriated by Janicek’s predecessor-in-interest.?

The argument put forth by the NMID and the BOR relies upon a the statement
contained in the last sentence of Sebern v. Moore, 44 Idaho 410, 258 P, 176 (1927):

Where there has been no appropriation of waste or seepage water prior to

the construction of the drain in which such water collects, said water is in

the possession of the owner of the drain, and is therefore not subject to

appropriation under [I.C. § 42-107].

Sebern, 44 I1daho at 418, 258 P. at 178. Janicek argues that this statement is
dictum, and was not necessary for the determination made in that case. Janicek also
points out that this statement has not since been cited by any Idaho court. For the reasons
set forth below, this Special Master finds that this statement in Seberrn is not inconsistent
with the holding herein that Janicek has a valid water right with a source of the Purdam
Gulch drain.

The statement in Sebern is in regard to appropriations of waste or seepage water
pursuant to [daho Code § 42-107. In reading ldaho Code § 42-107, it should be noted
that the statute applies to “utilizing seepage, waste or spring water of the state . ..” Two
key observations to be made are: 1) the statute envisions “utilizing” the water (i.e
beneficial use), as opposed to drainage of water for the purpose of elimination; and 2)
the water is “water of the state” as opposed to private water.> The statement made by the
Sebern court presupposes that the person who constructed a ditch to collect seepage and

waste water did so with the intent of beneficially using all of the water so collected. The

2 There is considerable uncertainty in making a factual determination — either from the affidavits on file, or
at trial on the matter — as to the hydraulic properties of Purdam Gulch Creek prior to human manipulation
of the flow of water in the area. Whatever those hydraulic properties may have been, they have not existed
for many years, and did not exist in 1951 at the time of appropriation of the subject right. Large scale
irrigation had raised the water table in the Purdam Gulch and elsewhere, and a dcep drain was excavated by
the BOR for the purpose of lowering the water table. Janicek’s predecessors-in-interest made the
appropriation of water under the conditions as they essentially exist today, not under the conditions that
existed prior to the excavation of the drain.

* The common law doctrine relating to private water has been recognized in Idaho, and the definition is
codified in LC. §§ 42-212 and 213. It is not contended by any party in this subcase that the water in the
Purdam Gulch Creek drain is private water.
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statement simply does not address the situation where the person or entity that
constructed the drainage ditch does not beneficially use all of the water so collected,
leaving a balance of water of the state in the ditch. Any water collected in the drain but
not appropriated for beneficial use by the person or entity that constructed the drain,
remains water of the sfate, and as such it is subject fo appropriation in accordance with
Idaho law. For this reason, the determination of whether the Purdam Gulch Creek
drainage structure is a natural stream ot not is immaterial — what matters is that the water
is water of the state.

The NMID argues that there is no difference between Janicek drawing water from
the Purdam Gulch Creek drain and drawing water directly out of NMID’s delivery canals.
This Special Master is not persuaded by this argument because there is a clear distinction
between the two.

The NMID’s diversions from the running streams of the state are required to have
some type of infrastructure at the point of diversion that is designed to regulate and
control the amount of water diverted. In this way, the amount of water diverted is in line
with the amount entitled to be diverted under the applicable water right(s), and the
conveyance system can be turned off at the end of the applicable period of use. A ditch
constructed for the purpose of intercepting and collecting seepage or waste water from
saturated soils, on the other hand, does not and can not have any such infrastructure,
Such a ditch does not even have a precise point of diversion. The ditch will collect
whatever water drains into it, and there simply is no way to regulate, limit, or shut off the
flow of water into the drainage ditch. Because of this inability to regulate and limit the
flow of water into the ditch, it is certainly possible that the amount of public water
collected in the drain exceeds that which can be beneficially used by the person or entity
that constructed the ditch — in terms of quantity, annual volume, and period of use.
Because any balance of unused water in the drainage ditch is still public water of the
state, it is subject to appropriation under the laws of the state.

The “dictum” sentence from Sebern is not necessarily an incorrect statement of
the law, but rather it is incomplete. A more complete statement is: Idaho Code § 42-107

provides that public waters of the state that that are found in the form of seepage, waste,
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or spring waters, may be collected by means of ditches and appropriated under the same
laws relating to priority as the waters of running streams. Because the extent of such an
appropriation is determined by the extent of beneficial use, in the event that the
appropriator is unable to beneficially use all of the water so collected, any balance
remaining in the ditch is subject to appropriation by other users in accordance with 1daho
law. Where such apprepriator is able to beneficially use all of the water so collected, and
“where there has been no appropriation of waste or seepage water prior to the
construction of the drain in which such water collects, said water is in the possession of
the owner of the drain, and is therefore not subject to {subsequent] appropriation under
[LC. § 42-107)." Sebern, 44 Idaho at 418, 258 P, at 178.

Under this rule, 1t would not matter whether the right to the use of the water by
the constructor of the ditch was based upon the beneficial use of the water so collected in
the drain (as is contemplated by 1.C. § 42-107), or whether the right to the use of the
drain water is based upon the right of a paramount appropriator to recapture and reuse
identifiable water previously diverted from 2 natural steam (as is the right of the NMID in
the instant case). The alternative interpretation of the statement in Sebern essentially
creates a license for the continued wasting of water by placing a servitude on the water
which prevents it from being used by others until it comingles with a natural stream, i.e.
the original appropriator is not using the water and others are precluded as well from

using the water.

2. Should the partial decree issued for Janicek’s water right confain 2
remark for purposes of defining, clarifying, or administering the right?

At oral argument on summary judgment, the parties discussed whether a remark
should be included in Janicek's water right - should such right exist — regarding the legal
effect of the water right having a source that includes waste water. Counsel for Janicek
argued that no such remark would be necessary. Counsel for the NMID argued that any
right of Janicek to use the waste water of the NMID should be qualified by a remark.

Under Idaho Code § 42-1411(2)(}), the director of IDWR may include ina

director’s report “such remarks and other matters as are necessary for definition of the
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right, for clarification of any element of a right, or for administration of the right by the
director.” LC. § 42-1411(2)J). The Director s Report for water right 63-27475 contains
no remark regarding the fact that a substantial portion of the water in Purdam Gulch
Creek drain is waste water and seepage coming from lands irrigated by water diverted
from the Boise River under NMID’s water rights. Under Idaho law, the NMID has the
right to recapture and re-use any of this water that can reasonably be identified as
originating from water diverted under its water rights. Hidden Springs Trout Ranch, Inc.
v. Hagerman Water Users, Inc., 101 ldaho 677, 680, 619 P.2d 1130, 1133 (1980)(citing
Colthorp v. Mountain Home Irr. Dist., 66 Idaho 173, 157 P.2d 1005 (1945));, United
States v. Haga, 276 F. 41 (D. Idaho 1921). This right to recapture and re-use is
unaffected by junior appropriations of the waste and seepage water. Hidden Springs, 101
Idaho at 680, 619 P.2d at 1133. The water so re-used by NMID is pursuant to the right(s)
under which the water was first diverted, and not as an independent water right to the use
of the seepage and drain water. A&B Irr. Dist. v. Aberdeen-American Falls Ground
Water Dist., 141 Idaho 746, 753, 118 P.3d 78. Such re-use by NMID would necessarily
have to occur within the parameters of the right under which the water was diverted —
importantly within the allowable place of use. The NMID is the paramount appropriator
of the water that ¢an be so identified, and as such the right of the NMID to capture and
re-use this water is superior to Janicek’s right in two respects.

First, the NMID’s right is superior based on relative priority dates. Janicek’s right
has a priority date of 1951, the NMID rights are much earlier. NMID s Memorandum in
Opposition, p. 3. Accordingly, any re-use of the water in the drain that is identifiably
NMID water would be a use under those earlier priority dates. Secondly, and irrespective
of the relative priority dates, NMID is the paramount appropriator and has the right to
cease wasting the water, in good faith change the place or manner of wasting it, or to
recapture it, so long as the NMID applies it to beneficial use within the parameters of the
water right(s) under which it was diverted. Sebern, 44 Idaho at 418, 258 P. at 178 {citing
United States v, Haga, 276 F. 41). Janicek does not have a vested right to such seepage

and waste water as against the NMID’s paramount ownership.
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In accordance with the foregoing, and despite the fact that no waste water remark
was included in the Director's Report, for purposes of the administration of both
Janicek’s right and the NMJD’s paramount right(s), this Special Master finds and
concludes that the partial decree issued for Janicek’s water right should contain the
following remark;

The source of this water right includes waste water. This right remains
subject to the right of the original appropriator, in good faith and in
compliance with state laws governing changes in use and/or expansion of
water rights, to cease wasting water, to change the place or manner of
wasting it, or to recapture it.

This Special Master finds the remark is necessary to define Janicek’s right to
show that the right is not subject to the same panoply of rights associated with a water
right with a source that does not include waste water. Furthermore, such a remark

prevents any injury resulting to the paramount appropriator.

3. Was Janicek’s claimed water right initiated in trespass and therefore
invalid?

The NMID argues that the Purdam Gulch Creek drain is a *facility owned,
operated, and maintained by NMID,” and that Janicek’s diversion of water constitutes a
trespass upon that NMID owned facility. NMID s Memorandum in Opposition, p. 6.
Under Idaho law, one cannot initiate a water right in trespass. fdaho Power Co. v. Buhl,
62 Idaho 351, 111 P.2d 1088 (1941); Jones v. Mclntire, 60 1daho 338, 344, 91 P.2d 373
(1939). As explained below, this Special Master holds that Janicek’s water right was not
initiated in trespass

The affidavits on file in this subcase demonstrate that Janicek is the owner of
record, in fee simple, of the real property where his point of diversion is located.
Affidavit of Bradley Janicek, pp. 1-2. Furthermore, Janicek’s diversion works in the
Purdam Gulch Creek drain have not interfered with NMID’s or BOR use of the drain. Id.
p.2. The NMID describes the Purdam Gulch Creek drain as a “facility” of the NMID.
NMID’s Memorandum in Oppaosition, p. 2. There is no question that this facility — the
Purdam Gulch Creek drain —is an inseparable component or fixture of the real property
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upon which it lies. The nature and extent of NMID’s property interest for this facility in
Janicek's real property is not clearly described. 1t may be that the NMID has an
easement by prescription over Janicek’s property, or perhaps if the land had not been
patented into private ownership prior to the construction of the ditch, the 1866 ditch
rights-of-way act might be applicable. 43 U.8.C. § 661 (1866). As pointed out in
Janicek’s Reply Memorandum, neither the NMID nor the BOR have produced any
recorded instruments showing a real property interest of the NMID or BOR in Janicek’s
real property. Suffice it to say that whatever the precise nature of the NMID to use
Janicek's property, such interest allows use, not possession.

The traditional common-law elements for a cause of action in trespass are; 1)an
invasion; 2) which interferes with the right of exclusive possession of the Jand; and 3}
which is a direct result of some act committed by the defendant. Mock v. Podateh Corp.,
786 F. Supp. 1545, 1548 (D. 1daho 1992). Further, the common-law requirement for
trespass quare clausum fregit is that it must be against a possessory interest in real
property. As such, an action for trespass does not lie against a property interest in the
form of an easement, which is an incorporeal hereditament and not possessory.® Socony-
Vacuum Oil Co. v. Bailey, 202 Misc. 364, 365, 109 N.Y.S.2d 799, 801 1952 (citing
Pollock’s Law of Torts, 14™ ed. 1939, p. 299; Tiffany, Law of Real Property, 3" ed.
1939, Vol. 3, § 814; (. First Baptist Church v. Witherell, 1832, 3 Paige 296 and Shaw
v, Beveridye, 1842, 3 Hill 26 (in which frespass was held to Lie for interference with right
of owner of church pew on theory such right was not an easement but a property right
and therefore ‘real estate™)).

Whatever the nature of the NMID’s interest in Janicek’s property along the
location of the Purdam Gulch Creek drain, such an interest is not for the exclusive
possession of the real estate, rather it 1s Janicek who is entitled to such exclusive
possession. Accordingly, the assertion that Janicek or his predecessors-in-interest have
trespassed upon property owned by the NMID is without merit. Janicek's water right

was not initiated, and has not been maintained in trespass.
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4. Is Janicek estopped to assert a water right from the Purdam Gulch Creek
drain?

The NMID asserts that Janicek is estopped to assert the subject water right
because Janicek knows that it must get NMID permission to pump from a drain facility
operated by the NMID. The factual underpinning of this argument is a license agreement
entered into befween Bradley Janicek and the NMID in 1996 that allowed Bradley
Janicek to temporarily pump from the Sky Pilot drain. This Special Master finds this
argument to be unpersuasive, and holds that Janicek is not so estopped.

As pointed out by Janicek in its Reply Memorandum, the factual relationship
between Janicek’s claim to a water right from the Purdam Gulch Creek drain and the
temporary use of NMID water by Bradley Janicek’s is insutficient to estop Janicek, and
the agreement entered into by Bradley Janicek cannot be construed as an admission by
Janicek Properties, LLC as to any 1ssues in this subcase. One obvious distinction is that
in 1951, a water right could be appropriated through diversion and beneficial use, In
1996, however, had Bradley Janicek sought a water right from the Sky Pilot drain, he
would have needed to file an application for permit to appropriate the water, It is
unlikely that My, Janicek would go to such measures if all he needed was a temporary use
of water. Janicek’s use of the water of the Purdam Gulch Creek drain, on the other hand,
was not pursuant to a license agreement, and because the such use involved the
application to beneficial use of public water of the state, prior to change in law in 1971 to
a mandatory permit requirement, Janicek’s water right was perfected upon such
application to beneficial use. Accordingly, Janicek is not estopped to claim the right in
the SRBA.

VII. ORDER AND RECOMMENDATION
In accordance with the foregoing, the Motion for Summary Judgment filed by
Janicek Properties LLC is granted. Therefore, IT IS RECOMMENDED that water right

* Tt should alse be noted that a water right, which is a usufructory right and not pessessory, is also an
incorporeal hereditament, and as such a common law action for trespass will not lie for interference with a
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63-27475 be decreed with the elements as set forth in the attached Recommendation for
Partial Decree Pursuant to LR.C.P. 54(b).

Dated Méﬁxj’ ?—} '2§§§
, = M

THEODORE R. BOOTH
Special Master
Snake River Basin Adjudication

water right,
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STATE OF IDABEQ, IN AND FOR THE COUNTY OF TWINM ?&%ntym'rm Eailis - State of K
hnu---mnmmmnﬂlh-u._. iﬂ‘m

BAME AND ADCRESS:

SOURCE :

QUANTITY :

FRIORITY LATE:

POIWT &F DIVERSION:

FURFOBE AND
PERIOD OF UTS%:

FLACE OF USE:

JANICEXK PROPERTIES LLC

1284 3 GOSLING WAY
EAGLE, TD #3616

PURDAM QULCH CRESX

1.43 CFS

03/01/19%81

23N RIIW 518

PURPOSE OF USE
Irrigation

rrrigation
TOaN ROLW S15

PARTIAL DECREB PURSUANT TO
I.R.C.P. B4ib] FOR

MAY - 2 2008

Water Right 63-27475 By

—Dsputy Clork

TRIZUTLRY : MABON CREEX

SRSENE Michin Ada County

¥ERICD OF USB
#3-0% TC 11-1%

QUANTITY
1.40 CPFS

Within Ada Tounty

SWNE 14 .0 SENE 35.0

4.0 Acrea Total

YHER FROVISIONG NECUBSSARY FOR DEFINITION OR ADMINISTRATION OF TRIS WATER RIGHT:

The eeurce of this water right includes waste water. The right
remains subject to the right of the origimal appropriator, in
good faith and in compliance with state laws goverming changes
in ue2 and/or expansion of water rights, Lo cease wasting water,
to change the place or manner of wasting it, or Lo recapture it,
THIS PARTIAL DECREE I8 SUBJECT 70 SUCH GENERAL EROVISIONS
HECESSARY POR THE RRPINITION OF TEE RIGHTS OR POR THE EFFICIEWT
ADMINISTHATION OF THE ®ATER RIGHTS AS MAY 8% ULTIMATELY
TETERMINED PY THE COURT AT A POINT IN TIME HO LATER THaN THE
BWIRY ©F & FINAL UNIFIED DECREE. I.C. BEOTION 22-34121{8).

RULE 54i{b} CERTIFICATE

With respacr to the issues detsrmined by the above judgoent or orxdasr, it is hereby CERTIFIEL, iw accordance

#ith Ruie 54in}, I.R.C.P.,

that the court hag determined that there iz no just reason for delay of the entry of a

£inal judgment and that the gourt has and does hereby dirsct that the above judgment or order shall ke a final
“udgment upon which execurion way issue and an appeal wmay be taken ag provided by the Idaho Appailate Rules.

SHBA PARTIAL LEUREE PURSUANT M I.R.C.P.
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Presiding Judge of the
Snake River Basin Adjudicacion

ot 15 © e B W

RECOMMENDATION

MAY -7 2008

S ER ,
. SPECIAL MASTER

- PAGE 1
Hay-32-2008




DISTRICT COURT - SRBA
Fifth Judicial District
County of Twin Falls - State of idahe: |

MAY - 2 2008

By

Chark

—Deauty Clork

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA NOTICE OF ISSUANCE OF
SPECIAL MASTER'S

Case No. 39576 RECOMMENDATION

Water Right{s): 6£3-27475

On May 02, 2008, Special Master THEODORE R. BOOTH
issued a SPECIAL MASTER'S RECOMMENDATICON for the above subcase (s)
pursuant to SRBA Administrative Order 1 (AOl), Section l3a.

Pursuant to SRBA Administrative Order 1, Section 13a, any party
to the adiudication including parties to the subcage, may file a Motion
to Alter or Amend on or before the 28th day of the next month.

Failure of any party in the adjudication to pursue or participate
in a Motion to Alter or Amend the SPECIAL MASTER'S RECOMMENDATION
ghall constitute a waiver of the right to challenge it before the
Presiding Judge.

DATED May 02, 2008.

Deputy Clerk

NOTICE OF ISSUANCE PAGE 1
g5/02/08



DISTRICT COURT - SRBA
Fifth Judicial District
County of Twin Falls - State of kdahe

MAY ~ 2 2008

By

Cloek

e ]

Deputy Clark

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO,

In Re SRBA

Case No. 38578

[ -

CERTIFICATE OF MAILING

IN AND FOR THE COUNTY OF TWIN FALLS

CERTIFICATE OF MAILING

Water Right (s): €3-27475

I certify that a true and correct copy of the SPECIAL MASTER'S
REPORT, SPECIAL MASTER'S RECOMMENDATIOK FOR PARTIAL DECREE and NOTICE
OF ISSUANCE OF SPRCIAL MASTER'S REPORT AND RECOMMENDATION were mailed
on May 02, 2008, with sufficient first-class postage prepaid to

the following:

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID B83720-00098

JANICER PROPERTIES LLC
Repregented by:

MICHAEL P LAWRENCE

PO BOX 2720

BOISE, I 83701

Phone: 208-388-1200

NAMPA AND MERIDIAN
Represented by:

5. BRYCE FARRIS

455 5 THIRD ST

PG BOX 2773

BOISE, ID §3701-2773

Phone: 208-342-4591

CERTIFICATE OF MAILING

PAGE 1
05/02/08




PIONEER IRRIGATION DISTRICT
Represented by:

SCOTT L CAMPBELL

101 8 CAPITOL BLVD 10TH FLOOR

PO BOX 829

BOISE, ID 83701-0829

Phone: 208-345-2000

USDI BUREAU OF RECLAMATION
Represented by:

US DEPARTMENT OF JUSTICE

ENVIRONMENT & NATL' RESOQURCES

550 WEST FORT STREET, MSC 033

BOISE, ID 83724

CERTIFICATE OF MAILING

Deputy Clerk

DACGE 2
05/02/08



CERTIFICATE OF MAILING

I certify that a true and correct copy of the MEMORANDUM
DECISION AND ORDER ON MOTION FOR SUMMARY JUDGMENT was mailed
on May 02, 2008, with sufficient first-clase postage tc the
following:

JANTICEX PHROPERTIES LLC
Represented by:

MICHAEL P LAWRENCE

PO BOX 2720

BOISE, 1D 83701

Fhone: 208-388-1200

NAMPA AND MERIDIAN
Repreagented by:

5. BRYCE PFARRIS

455 S THIRD 87T

PC BOX 2773

BOISE, ID 83701-2773

Phone: 208-342-4%9%1

PIONEER IRRIGATION DISTRICT
Represented by:

SCOTT L CAMPBELL

101 S CAPITOL BLVD 10TH FLOOR

PO BOX B29

BOISE, Ib 83701-0829

Phone: 208-345-2000

UspI BUREAU OF RECLAMATION
Represented by:

US DEPARTMENT OF JUSTICE

ENVIRONMENT & NATL' RESOURCES

550 WEST FORT STREET, MBC 033

BOISE, ID 83724

DIRECTOR OF TDWR
PO BOX 83720
BOISE, ID 83720-0038

MEMORANDUM DECISION & QRDER e
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S. BRYCE FARRIS (ISB #5636) APR 2 2 2008
RINGERT CLARK CHARTERED oF
455 S. Third Street fmmﬁ
P.0O. Box 2773

Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Nampa & Meridian Iirigation District
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Subgase No. 63-27475
Case No. 39576 NOTICE QF SERVICE OF

NAMPA & MERIDIAN IRRIGATION
DISTRICT™S ANSWERS TO JANICEK
PROPERTIES, LLC’S SECOND SET OF
INTERROGATORIES, REQUESTS FOR
ADMISSION, AND REQUESTS FOR
PRODUCTION

COMES NOW Nampa & Meridiau Irrigation District, by and through its counsel of record,
Ringert Clark Chartered, and pursuant to Idaho Rules of Civil Procedure, hereby gives notice that
on the 21% day of April, 2008, Nampa & Meridian Irrigation District’s Answers to Janicek
Properties, LLC’s Second Set of Interrogatories, Requests for Admission, and Requests for
Production, was served by hand delivery to the following:

Michael C, Creamer

Michael C. Lawrence

Givens Pussley, LLP

P.O. Box 2720
Boise, Idaho 83701-2720

~ NOTICE OF SERVICE - Page 1
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2%
DATED this _¢x / day of April, 2008.

RINGERT CLARK CHARTERED

z
. ff“;? 1
By: ,f/?ﬁ 5 e

8. Bryce Fatris
Attorney for Nampa & Meridian
rrigation District

NOTICE OF SERVICE - Page 2



CERTIFICATE ERVI

I hereby certify that on this &’_ gay of _@:}W»‘ / , 2008, I served a true and
correct copy of the foregoing document by U.S, mail, postage pre-paid to the following:

Michael C. Creamer
Michael C. Lawrence
Givens Pursley, LLP
P.O. Box 2720

Boise, Idaho 83701-2720

USDI Bureau of Reclamation
Represented by:

US Department of Justice

Environment & Natural Resources

550 West Fort Street, MSC 033

Boise, Idaho 83724

Birector of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
P.O. Box 44449

Boise, Idaho 83701-4449

David W. Gehlert

US Department of Justice, Natural Resources
Environment & Natural Resources

1961 Stout Street - 8* Floor

Denver, CG 80294

Scott Campbell

Moffatt Thomas

P.C. Box 829

Boise, Idaho 83701-0829

8. Bryce Farris

NOTICE OF SERVICE - Page 3



11.S. Departinent of Justice

Environment and Natural Resources Division

DWG:DAT

90-6-2-63¢

David A, Jarvis Telephone {303} 344-1485
Lubat-Anderson, Fse. Facgimile (303) 8441350

1961 Stant Sireet, 8 Floor E-mail: Bavid JarvisZZusdof.gov

Denver, Colorade 86234

Apri] 14, 2008
via FedEx Mail
Diana R. Delaney, Chief Deputy Clerk
Snake River Basin Adjudication
DISTRICT COURT
253 Third Ave,, North
Twin Falls, Idaho 83303-2707

Re:  SRBA Case No. 39576
Subcase No. 63-27475
Dear Ms, Delaney:
Enclosed for filing in the above listed subcase is the following document:
1. NOTICE OF SERVICE OF UNITED STATES’ SUPPLEMENTAL

RESPONSES TO JANICEK PROPERTIES LLC’s FIRST SET OF
DISCOVERY REQUESTS TO THE UNITED STATES OF AMERICA

Sincerely,

[0k

David A. Jarvi
Paralegal

Enclosures


mailto:Drrvid.Jqf.}�is2@psdoj.gm

RONALD J. TENPAS

Assistant Attorney General

Environment and Natural Resources Division
DAVID W, GEHLERT

Natural Resources Section

Environment and MNatura! Resources Division
U.8. Department of Justice

1961 Stont Street, 8% Floor

Denver, Colorado 80294

Phone: (303) 844-1386

Fax: (303) 844-1350

Counsel for the United States

RECEIVED
APR 17 2008

EPARTMENT OF
W%Tﬁﬁ HESOURCES

INTHE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In In Re SRBA

Case No. 39576

LT W g T g N

Subcase Mo, 63-27475

NOTICE OF SERVICE OF UNITED STATES®
SUPPLEMENTAL RESPONSES TO JANICEK
PROPERTIES LLC’s FIRST SET OF
DISCOVERY REQUESTS TC THE

UNITED STATES OF AMERICA

COMES NOW the United States, by and through its counsel of record and

pursuant to LR.C.P. Rules 26(b)(1) and 26(¢), and hereby gives notice that on the 14™ day of

April 2008, the United States served United States” Supplemental Responses to Janicek Property

LLC’s Fist Set of Interrogatories, Requests for Admission, and Reguests for Production to the

Uniied States of America upon counsel for Janicek Properties LLC.
he
DATED this 1"~ day of April, 2008,

Respectfully submitted,

David W. Gehlert

Eavironment and Natural Resources Division

U.S. Department of Justice

Attorney for the United States of America

Notice of Service of United States’ Supplemental Responses to Janicek Propecties LLC - Page 1



CERTIFICATE OF SERVICE

I certify that on this _f_ﬂ%ﬂay of April 2008, I served a true and correct copy of
the foregoing NOTICE OF SERVICE OF UNITED STATES’ SUPPLEMENTAL RESPONSE
TO JANICEK PROPERTIES LLC's FIRST SET OF DISCOVERY REQUESTS TO THE
UNITED STATES OF AMERICA as indicated below:

via FedEx Mail:

CLERK OF THE SRBA COURT
SRBA Courthouse

District Court

253 3™ Averue North

Twin Falls, ID 83303

Phone: 208-736-3011

via First Class U.S. Mail prepaid:

Michael P. Lawrence
Givens Pursley, LLP
P.O. Box 2720

Boise, ID 83701-2720

Scott L. Campbell

Moffatt Thomas Barrett Rock & Fields
Chitd.

P.O. Box 829

Boise, I3 83701-0829

8. Bryce Farris

Ringert Clark Chartered
P.C. Box 2773

Boise, ID 83701-2773

Gloria Baimbridge

United States Dept. of Justice ~ ENRD
550 West Fort Street, MSC 033

Boise, ID 83724

IDWR

Document Depository
[daho Water Center
P.O. Box 83720
Boise, I §3720-0098

' David W. Gehlert

Notice of Service of United States’ Supplemental Responses to Janicek Properties LLC ~ Page 2



DISTRICT COURT - SREA
Fifth Judicial District
County of Twin Falls - Stats of ldaho

{ APR - 4 2008

By

(ierk

Depuly Clork

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subease 63-27475
)
Case No, 39576 ) ORDER GRANTING FIONEER

) IBRIGATION DISTRICT'S MOTION TO
} PARTICIFATE

On March 27, 2008, the Pioneer Irrigation District, by and through its atiorney
Scott L. Campbell, filed a Motion fo Participate together with a Memorandum in support
thereof. Pursuant to SRBA Administrative Qrder 1, § 10{k), and LR.C.P. 24(b}, Pioneer
Irrigation District sought permissive intervention, alleging that subcase 63-27475
involves questions of law and fact that are closely related to the issues that will arise in
several subcase in which the Nampa & Meridian Irrigation District had objected to
Pioneer Irripation District’s water right claims. The matter was heard on April 1, 2008

Based upon the contents of the Morion, and upon the comments of the participents
" at the hearing, this Special Master finds that Pioneer Irrigation District has adequately
demonstrated the existence of common questions of law and/or fact, and that allowing
participation will not unduly delay the proceedings or prejudice the rights of the original
parties. Accordingly, the Mofion to Farticipate is granted.

lpl it =, g

THEQODORE R. BOOTH
Special Master
Snake River Basin Adjudication

ORDER GRANTING PIONEER IRRIGATION DISTRICT'S MOTION TO PARTICIPATE Fage 1 of §
CABASIN FOLDERS\Ordems\S30RDERS\ZTA7S gront praticipotion doo
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CERTIFICATE OF MATLING

I certify that a true and correct copy of the ORDER CGRANTING
PTONEER IERIGATION DISTRICT'S MOTION TQ PARTICIPATE was mailled
on April 04, 2008, with sufficient first-class postage to the
following:

JANICEK PROPERTIES LLC
Represented by:

MICHAEL P LAWRENCE

PO BOX 2720

BOISE, ID 83701

Phone: 208-3B8-1200

NAMPA AND MERIDIAN
Represented by:

8. BRYCE FARRIS

455 5 THIRD ST

PC BOX 2773

BCISE, ID 83701-2773

Phone: 208-342-4591

PIONEER IRRIGATTION DISTRICT
Represented by:

SCOTT L CAMPBELL

101 & CAPITOL BLVD 10TH FLOOR

PG BOX B29

BOISE, ID g2701-0829

Phone: 208-345-2000

USDI BUREAU OF RECLAMATION
Represented by:

US DEPARTMENT OF JUSTICE

ENVIRONMENT & NATL' RESGCURCES

550 WEST FORT STREET, MSC 033

BOISE, ID 83724

DIRECTOR CF IDWR
PO BOX 83720
BOISE, ID 83720-0098

ORDER GRANTING MOTION TO PARTICIPATE {
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RECEIVED

Michael C, Creamer [ISB No. 4030]

£iE Prap—
Michael P. Lawrence [ISB No. 7288] MAR 3 1 7008
GIVENS PURSLEY vie DEEAR’F?«’%&N‘F or
601 West Banniock Street NATER RESOURCES
P.O. Box 2720

Boise, Idaho 83701-2720

Office: (208) 388-1200

Fax: (208) 388-1300
www.givenspursley.com

Attorreys for Janicek Properties LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No, 63-27475

Casz Na. 39576 JANICEK PROPERTILES, LLC’s,
REPLY MEMORANDIUM IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

This memorandum presents Jamicek Properties, LLC™s (%Janicek™). reply to responses
filed by Nampa & Meridian Irrigation District (“"NMID™} and the 1.S. Bureau of Reclamation
(‘*BGR”],I to Janicek’s Memorandum in Support of Mation for Summary Judgment {*“Janicek
Initial Memo™).

INTRODUCTION

This subcase contrasts two important Ideho water law policies; the first is the policy

requiring maximum beneficial use of the State’s waters, and the second is the policy that abhors

any atternpt to hoard water by those who do not put it to beneficial use. This subcase arises from

INMIDY’s and BOR’s Response Memorandums are refetred to herein as the “NMID Memo” and “BOR.
Memo,” respectively.

JANICEK PROPERTIES, LLC’s, REPLY MEMORANDUM IN SUPPORT
OF MOTION POR SUMMARY JUDGMENT FPage 1 of 24
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yet another legal challenge by scntor-priority water delivery entitics asserting “ownership” of
Idaho’s public waters as against other claimants without regard to the Constitutional and
statutory mandates requiring that appropriations of public waters are put to beneficial use?
Ninety-three years ago, BOR went onto what historically has been variously referred to
as Purdam Guich or Purdam Slough, or Purdam Slough Drain, or Purdam Drain or Purdam
Gulch Creek (hereafter “Purdam Gulch Creek”), and made extensive excavations to induce the
drainage of water-logged lands within the boundaries of the federal Boise Project and NMID.
Water that historically occurred in the area of these excavations was theresfter augmentad by the
induced drainage and those commingled waters have, but for the Janicek diversion, flowed
essentially unimpeded downstream inle Mason Creek, and ultimately into the Boise River for
nearly a century. Except for NMID’s alleged diversion from Purdam Gulch Creek of an
unknown quantity of water to a fourteen-lot subdivision that was not even platted until the late
summer of 2002, and a vaguely described cross-diversion of water from Purdam Gulch Creek to
NMID’s Kennedy Lateral, neither NMID nor BOR have presented any evidence even hinting
that either of them ever have beneficially used all of the water flowing in Purdam Gulch Creek.
Despite approximately a century of non-use of the waters of Purdam Gulch Creek by the
NMID and BOR, and despite Janieek’s undisputed fifty-six years of actia! beneficial use of

Purdam Gulch Creek waters, NMID is comfortable asserting that if *owns™ all of the water in

2 Sea e.g.; American Folly Reservoir Dist, No. 2 v, ldahe Dept. of Water Resources, 143 Tdzho 862, 154
F.3d 433 (2007) (chellenging, inter alis, IDWR authority to confirm achml beneficial use of water by calling senier
before curtailing juniors); A & B Irigation Dist. v, Aberdeen-dmerican Falls Ground Water Dist., 141 Kaho 746,
[ 18 P.3d 78 (2005) (stating that, rather than hoarding non-beneficially vsed water, inization districts must divert
less water); State v. Hagerman Water Right Owner’s, Inp., 130 Idabo 727, 947 P24 400 (1997} (rejecting assertion
that no portion of a water right is forfeited so long as some portion of it is beneficlally used.)

JANICEK PROPERTIES, LLC’s, REPLY MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT Page 2 of 24
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Purdam Gulch Creek, and that as against all others who would use the water, NMID can hold
that water without use indefinitely.

Presumably standing on the thinnest ledge of a 2001 quitelaim deed from BOR, NMID
goes on to asser! exclusive ownership of Purdam Gulch Creek across Janicek’s property. Inits
zeal to sweep up as much “title” as it can carry in both arms, NMID forgats even the statute
enacted in 1996 for its own berefit (Idaho Code 42-1102) providing that the existence of 3 canal,
ditch or conduit {i.z., Janicek's pumnp) constitutes notice that the owner of the canal, ditch or
conduit (i.e., Janicek) has a right-of-way and all rights incident thereto. Whataver BOR
purported to convey without any warranties af title to NMID 10 2001, it was accepted by NMID
subject to Janicek’s pre-existing rights. No facts have been presented by NMID or BOR r©
support NMID's claim of ownership of Purdam Guleh Creek, let alone facts that might rise to a
level that would preclude summary judgment for Janicek.

NMID incorrectly agserts that the premise of Jamecek’s claim is that Janieek has made an
appropriation from a natural water course. And both NMID and BOR have made a considerable
attempt to create disputed facts on this issue, The undisputed substantial facts show Purdam
Guich Creek to be a natural water course. But ic be very clear, as a matter of law, Janicek’s
appropriation is valid regardless of whether Purdam Guich Creek is a natural water course.
Idaho Code Section 42-101 confirms the right to appropriste the waters “flowing in their natural
channels.” The complement to that statute is Tdaho Code Section 424107, which confirms the
right to approprisie waste, seepage and spring waters wherever they arise vnder “the same laws
relating to priority of right” as appropriations of the waters of running streams,

Whatever NMID’s or BOR s rights might be with respect Lo operation and maintenance

of Purdam Culch Creek as a drain—zan issue not properly raised in the SRBA— cases such as
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Sebern and Haga, discussed herein, confirm that such waste, seepage and spring waters arc
public waters subject to apprapriation under .C. Section 42-107. NMID’s contracts with BOR,
in which they purport to allocate between themselves their respective interests in water that
might accrue in constructed drains, cannot alter these .stamie:}ry rights to appropriate, or the
bedrock requirement that heneficial use is the basis and limit of a water right or otherwise
diminigh the rights of a third party such as Janicek who has diverted water to beneficial use
under the laws of this State.

NMID's water rights allow it to divert water from the Boise River through its canals and
ditches to its patrons for irrigation, Idaho cases such as Ifidden Springs, Sebern and Hagu
digcussed further below, telf us that NMID’s water right alsc includes the right to cease wasting,
to reduce or eliminate seepage and to recapture water for beneficial use on the original lands for
which the water right was appropriated. But NMID’s incidental right to recapture water is
inextricably tied to NMIDY's fundamental obligation to beneficially use it. NMID cannot claim
and hoard water in the Boise River under its water rights any more than it ¢an claim and hozrd
waste or seepage water in a drain or elsewhere, without demonstrating that every portion claimed
as against someone else is beneficially used. NMID has not, and cannot demonstraie that in this
case.

UNDISPUTED FACTS

The following facts are undisputed:

(1) NMID does not “own” Purdam Gulch Creek;

{2) In 1915, NMID and BOR admitied that Purdam Gulch Creek was a “natural drainage

course” that would be “straightened and deepened™ for drainage purposes.
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(3) Purdam Gulch Creek contains a combination of natural flows and waste and seepage
walters,

(4) NMID does not put to beneficial use all of it-s waste and seepage waters that collect in
Purdam Guich Creck.

ARGUMENT

NMID and BOR have not met their burden of showing that Janicek is not entitled to the
water right recommended by IDWR. As the non-moving parties in this summary judgment
proceeding, it is their burden fo overcome the presumption created by IDWR’s recommendation.
“The director’s report constitutes prima facie evidence of the nature and extent of a water right
acquired under state law.” In re SRBA Case No. 39576, Subcase No. 63-08447 (" Kandler”),
Memorandum and Order on Motion for Summary Judgment, slip op. at 10 (Aug. 28, 2007),
citing Idaho Code § 42-1411(4)-(5). “The objecting party has the burden [of] going forward with
evidence to rebut the presumption established by the director’s report. This presumption is
overcome when the ‘opponent produces substantial evidence of the nonexistence of the fact
[presumed].” Jd. at 10-11 {quoting Bongiovi v. Jamison, 110 Idaho 734, 738, 718 P.2d 1172,
1176 (1986)).

IDWR’s recommendation for the Janicek right finds the source of water to be Purdam
Gulch Creck. NMID and BOR have not provided substantial evidence of the non-existence of
this fact presumed by the recommendation. NMID and BOR cannot show that Purdam Gulch
Creck is not a natural watercourse or that it does not contain public waters subject to
appropriation, either of which, as a matter of Iaw, is fatal to their casc. Even if they could show
that Purdam Gulch Creek is not a natural watercourse, however, it would not preclude Janicek’s

recommended appropriation under Idaho law, NMID and BOR have not shown NMID “owns™
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either Purdam Gulch Creek or the water within it. They have raised no genuine issues of fact
and cited no provision of law preventing this Court from decreeing Janicek the water right
recommended by IDWEL

| R THE SOURCE GF WATER FOR THE JANICEK RIGHT 18 PURDAM GULCH CREEK,

NMID and BOR have not produced substential evidence that Purdam Gulch Creek is not
a natural watercowrse. (Kandler, slip op. at 10-11.) They cannot, therefore, rebut the
presumptive weight of IDWR’s recommendation or the substantial evidence offered by Janicek
showing that Purdam Gulch Creek is a natuyal watercourse. As such, and in accordance with
Idaho law, Janicek is entitled to appropriate its waters.

NMID and BOR rely on a report prepared by A.D. Foole in 1887 as their primary
evidence on this issue, (AT of B. Farris, Ex. A (“Foote Report™.)’ NMID asserts that Pardam
(Gulch Creek historically was not a natural watercourse because the Foote Report does not
mention it by name as a “main” drainage channel, (NMID Memo at 4). Their intended
implication seems to be that only those streams specifically named in the Foote Report actually
existed in the Boise Valley, Elsewhere in the Foote Report, however, the author acknowledges
the existence of “a nwmber of natural drainage channels” lying west of Ten Mile Creek (ie.,

where Purdam Guleh Creek runs). (Foote Report at 45 On this point then, the Foole Report at

* Foote's report was prepared for the Idaho Mining and Irrigation Company, ostensibly to arract investors
o fund development of Ztrigation projects in Kabo, The report is laced with statements of hyperbole, such a5 “with
reasonable care in laying owt the irrigating channels, not an acre of land need be Tost in swarnp or alkali; peither neced
there be g drop of water allowed to ran 1o waste in drainage channels.” (Foote Report at 18 (emphasis added).)
Propaganda such as this was infamonsly porraved in Amgle of Repore, Wallace Stegner's novel chronicling the
failure of the early speculative irrigation projects i the Baise River valley. The Foote Report Is of historical interest
primarily as an example of promotional literature of the day.

? “The channel of Indian Creek is nasrow, deep, and in rock; it will, therefore, not be avaitable as a branch
canal [for delivering water], Therc arc, however, a number of natural drainage channels leading from fhe Main
Canal line, between Ten-Mile Creek and the end of the Main Canal, which will be used for the purpose.” {(Foofe
Reporrat 45)
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least documents that water courses other than the fow proposed to be incorporated into an
irngation distribution system—courses such as Purdam Gulch Cresk—cexisted m 1887,

NMID and BOR also both quote (without further explanation) Foote’s statement that the
main drainage channels in the area “are creeks for a month or two only in the early spring, and
dry for the remainder of the year.” (NMID Memo at 4; BOR Memo at 3 (cifing Foote Report at
17}y.) IfNMID and BOR mean for this quotation to show that Purdam Guleh Creek isnot a
natural watercourse containing public waters subject to appropriation, they are wrong. Tt is well-
scitled that a water course with no more than springtime flows is a natural watercourse npon
which water rights may be established. See US. v Haga, 276 F. 41, 45 (D. Idaho 1921).

Haga involved a dispute over waste and seepage waters in Bipht Mile Creek, a tributary
of the Boise River loeated “just a few miles southeast” of Purdam Guich Creek. (BOR Memo at
6, n.7.) The Haga court found that

during the early springtime at least, Eight Mile creek received a little
water from the natural drainage, but it is further to be conceded that afler
the commencement of the irrigation season most of the water flowing in
the chennel . . . has its source in sorface waste and seepage incident to the
use of water from the government canals in the irrigation of lands lying
along or near the creek above the defendant’s point of diversion . . .
[TThere is no showing that paturally during the irrigation season, it
actually makes a contribution to the river flow. There is a continuous
channel, it is true, and there are doubtless short periods of unusual run-off
in extraordinary scasons when there is a discharge to the river. . .
[S]ubstantially all of the water in the creek during the irrigation season
comes from plaintiffs canals by the way of surface waste from irrigated
fields and the seepage of percolating waters from the same source . . .
From the evidence as a whole the conclusion 1s irresistible that the stream

in its natutal state is not dependable g5 a source of irrigation even in May,
and generzlly speaking after May, the creek is only a dry channel,
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Haga, 276 F. at 42-43, Yet on these facts, the Haga court had “no hesitation in holding without
discussion that Eight Mile Creek is a natural water course or channel.” /d. at45.° The facts
presented fo rebut the presumption that Purdam Gulch Creek is a natural watercourse {j.., that
virtually all of the water in Purdam Gulch Creek derives from waste or seepage or retuen flow)
instead comport with facts in Haga that supported the conclusion that Eight Mile Creek was a
natural watercourse, and they do not rebut IDWR’s recommendation.

BOR also cites Foote’s “sketch” on page 43 of the report as evidence that Purdam Gulch
Creek is not a natural watercourse. A “sketch” is precisely what this document is. By no means
is it a detailed or comprehensive representation of the landscape in 1887.5 This sketchis a
schematic drawing of proposed laterals radiating from Ten-Mile and Five-Mile Creeks—a
conveyance system that notably never came to pass. This sketch is not any evidence, let alone
substantial evidence, to rebut the preswnption that Purdam Guleh Creek is a natural watercourse.

BOR asserts that the Jack of maps depicting Purdam Gulch Creek in its annual reports
and other historical records establishes that it is not a natural watercourse. This absence of
evidence in its own records hardly proves the non-existence of such maps elsewhere or that

Purdam Gulch Creek is not 2 natural channel. BOR’s affiant, Mr. Gregg, does not say that BOR

? The Haga Court might as well have besn quoting the R, Schnidt Affidavit proffered hy the BOR, which
iy apparently intended to establish the same kind of hydrologic facts for Purdam Gulch Creek that the Haga Court
found to be consistent with the existence of a natural water course, Mr. Schmidt acknowledges that some of the
water in Purdam Gulch Creck is not NMID's wagte or sezpage waters. Mr. Schmidt states that “essentially all,” not
ail, of the waler in Purdam Gulch Creek is waste or seepage waters, {Aff of R. Schmidt, § 10.) Indeed, Mr.
Schmidt admits that “[e]liminating irrigation activily . . . reduced drain flow at [Janicek’s peint of diversion] . ., to
0.3 ofs.” (Aff. of R. Schmidt, §7.) I is therefore undisputed that some of the water in Parduamn Guleh Creek is not
NMIDE’s waste or seepage walers,

¢ Faote’s sketch is entitled “Sketch showing the Distribution of Water by Means of Natura] Drainege
Channels and Lateral Canels,” The title makes clear that the only featires Foote intended to show were those
natural deainage channels reforenced i his text that were intersected by and potentially suiiable for distributing live
irrigation water from the “Main Canal.” Consequently, the sketch does not depict natural channels that did not meet
these ¢riteria such as Indian Creek (tnentioned by Foote as “much the largest” of the creeks {(Foote Report at 17) but
unsuitable to convey irrigation watgr {Foote Repor? at 457} or others such as Purdam Gulch Creek.
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has no such records, only that he 1s “not aware of any.” (Aff of J. Gregg. ¥ 12.) In any evemt,
Mr. Gregg admittedly does not have plenary knowledge of all of BOR’s documents—-he 1s
“familiar with many” but not 2ll of BOR’s records. (See id at §2.) It further must be conceded
that Mr. Gregg does not have plenary knowledge of all documents or maps in existence that
might describe or depict the Purdam Gulch Creek arca. BOR's non-existent maps and records
cannot rise to the level of substantial evidence of the non-existence of Purdam Guich Creek as a
natural watercourse. It cannot overcome the presumption created by IIDWR's recommendation.,

The photographs proffered by BCR are equally unpersuasive.” First, these photographs
are not of Purdam Gulch Creek near Jardcek's property; BOR admits that they were not even
taken within NMID"s boundary (they were taken within the Pioncer Inrigation District). (BOR
Memo at 3, n.4.) They therefore tell the viewer nothing sbout Purdam Gulch Creek in the
vicinity of the Janicek property. What they do show, if anything, is this: A dredge situated on
top of 2 bank covered with catiails from which 2 stream of surface water meanders and cascades
into a newly excavated trench (Aff. of J. Gregg, Ex. H.}; and a dredge {perhaps the same one
from a different angle) on top of a bank covered with cattails with an excavated trench filled with
water in the foreground. (Aff. of J. Gregg, Ex. T). 1fthese photographs establish anything, itis
that surface water was present in the area where the photographs were taken when dredging
commenced. Anything else would be speculation.

BOR and NMID cannot explain away their admission in the 1915 contract signed by both
parties that Purdam Gulch Creek was a “natural drainage course.” {(Aff. of M. Lawrence, Ex. C)

NMID does not address this at all, and BOR attempts to dismiss the coniract’s specific language

7 Janicek does not waive its right to object to the admission of these photographs or any other evidence
preferred by NMID or BOR on various grounds including of lack of foundation and relevance.
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as a “general reference” that (for reasons unexplained) should not be read to mean what it says.
BOR’s self-serving denial now in the context of this litigation of a statement 7t made in 1915 is
unpersuasive. Nor does BOR's response on this point contradict the only affirmative evidence
presented to this Cowrt regarding Purdem Gulch Creeld’s status as a natural watercourse.

In summary, NMID and BOR have not offered substantial evidence to rebut the
presumption created by IDWR's recommendation that Purdam Gulch Creek is a natural
watercourse. NMID and BOR have offered no aflirmative proof and have not offered any
substantial evidenoce of the nonexistence Purdam Gulch Creek. On the other hand, IDWR's
recommendation is that the source of Janicek’s right is Purdam Gulch Creek, and Janicek has
provided affirmative proof in the form of an admission by both NMID and BOR in 1915 that
Purdam Gulech Creek was a natural drainage course prior to being straightened and deepened to
facilitate drainage.

II. REGARDLESS OF WHETHER PURDAM GULCH CREEK IS A NATURAL

WATERCOURSE, JANICEK IS ENTITLED TO A WATER RIGHT AS 4 MATTER OF
LAW.

It would be easy to get wrapped up in speculation shout what the absence of maps in
BOR files might mean, or whether or how historical photos showing flowing water in one
location might be used to extrapolate what circumstances existed several miles away nearly one
hundred years ago. But speculation on these points is all one might do. That is not enough to
meet NMID’s or BOR’s burden here, As Janicek already has argued, even if Purdam Gulch
Creek was not a natural watercourse, Janicek is entitled to a water right as recommended by
IDWR because Idaho Code Section 42-107 allowed Janicek’s predecessors to appropriate waste,
scepage and spring waters wherever they might arise, particularly those that arfse on Janicek's

property.
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NMID argues that Janicek has trespassed on Purdam Gulch Creek and the water within it
This is incorrect as a matler of fact and a matter of law. WMID and BOR offer no evidence
whatsoever to support allegations that NMID holds exclusive rights to the bed and banks of
Purdam Guich Creek. Moreover, NMID does not “own” the water in Purdam Guich Creek—as a
matter of law, those waters belong to the state and are subject to appropriation.

A. Janicek has not trespassed because NMID dees not “own” Purdam Gulch
Creek,

There is no basis for NMID’s and BOR's assertions that NMID “owns” Purdam Gulch
Creek. (See NMID Response at 6, 7, and 9; BOR Response at 2.) As discussed in Janicek’s
opening memorandum, Janicek holds record fee title to the property through which Purdam
Gulch Creek passes and on which Janicek’s point of diversion is located. (Janicek Initial Memo
at 5-6.) Neither NMID nor BOR have pointed out in their responsive briefing any recorded
documents establishing NMIDY's ownership of any portion of Janicek’s property. WMID has not
argued or presented any facts to suggest that it holds title to Janicek’s property through adverse
possession.® “The party opposing a motion for summary judgment may not rest merely on the
allegations in the pleadings, but rather the non-moving party must produce evidence to contradict
the assertions of the moving party.” (Kandler, slip op. at 5 (eitation omiited).) Given the
indisputable facts presented by Janicek, and NMID’s and BOR’s failure to produce any evidence
whatsoever on this issue, NMID cannot be found to “own” the bed and banks of Purdam Guich

Creek within the boundaries of Janicek’s property.

¥ In addition to the requirements of .C. § 5-210, the elements of adverse pessession inchude that the
possession has been adtual, open, visible, notorious, contintious and hostile to the parly sgainst whom the ofaim ig
made. Luce v. Marble, 142 1dahe 264, 272, 127 P.3d 167, 175 (20051
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NMID and BOR do not explain the naturs or source of interest, if any, NMID holds 1o the
portion of Purdam Guleh Creek that crosses Janicek’s property. As mentioned in the Janicek
Initial Memo at 6-7, it is conceivable that NMID) holds a prescriptive casement across Janicek’s
property for conveying drainage water away from its irripated lands® If so, NMID must have
derived it by virtue of BOR, which was the entity that excavated the channel, and presumably
operated and maintained it before quitclaiming whatcver interest BOR had to NMID in 2001,
Whatever interest BOR had and that NMID may have acquired, it was subject to Janicek’s
existing rights.

Tdaho Code 42-1102 provides among other things, that

The existence of a visible ditch, canzl or conduit shall constitute notice to

the owner, or any subsequent purchaser, of the underlying servient estate,

that the owner of the ditch, canal or conduit has the right-of-way and

incidental rights confirmed or granted by this section.
Janicek’s diversion system or “conduit” has been in existence since at least 1951, fully fifty vears
before BOR purported 10 convey any interest it had in Purdam Qulch Creek to NMID. NMID
accepted that interest, if any, subject to the rights confirmed or granted by Section 42-1102.

And even if NMID holds a prescriptive easement, Janicek has committed no trespass
because that casement cannot be entirely exclusive. “Under Idaho law, trespass is the ‘wrongful
interference with the right of exclusive possession of real property.” Luce v. Marble, 142 ldabe

264, 274, 127 P.3d 167, 177 (2003) {guoting Moon v. N. Idaho Farmers 4ss’r, 140 Idaho 536,

541, 96 P.3d 637, 642 {2004)). There is no such thing as an easement of exclusive possession.

? Ianjcek does rot congade this point. NMID argues that under Idsho Cods Sections 42-1208 and 42-1209,
Janicek Is required to obtain NMID's consent to divert water from within a NMID sasement. However, the
enactivent of these statutes post-dales Janicek's diversion of water from Purdam Guleh Creek by 20 years Gn the
cese of 42-1208} and 53 years {in the case of 42-1209). Thus, to the extent that Janicek’s diversion works encroach
on a NMID easement, these statutes zre inappliceble,
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Luce, 142 Tdaho at 273, 127 P.3d 176 {citing Drew v, Sorensen, 133 ldaho 334, 541,989 P.2d
276, 283 (1999); Viebrockv. Gill, 125 Idaho 948, 953, §77 P.2d 919, 524 (1994) (*An unlimited
easement is virtually a conveyanee of ownership, rather than an easement.”). So, even IfNMID
holds an easement, it is not and ¢annot be an easement of exclusive possession, and Janicek has
thereforc not comumitted a trespass,”®

No caselaw ¢ited by NMID changes this conclusion. Both Zdake Power Co. v. City of
Buhl, 62 1daho 351, 111 P.2d 1088 (1941} and Jones v. Melntire, 60 Idaho 338, 344, 91 P.2d 373
{1939) recite the general rule that a water right cannot be initiated in trespass upon private
lands."! As discussed, however, Janicek has not trespassed on private lands.

Similasly. Rabido v. Furey, 33 Idaho 56, 62, 190 P. 73 (1920}, is inapposite to this case.
The Rabido Court recited what it called a “generally recognized principle that a valid water right
cannot be initiated by using another’s ditch against his will, or by any other trespass,” but it did
so only in passing. The Rabido Court did not rely on this proposition in reaching its holding, and
no other reported case citing Rubido has relied on this statement or attempted fo Interpret it. The
only reported case that might be considered as relying on this statement (albeit, without citing or
quoting it directly) is Washington County Irr, Dist. v. Talboy, 43 P.2d 943, 946 (1935). In
Talboy, he Jdabo Supreme Court cited Rabido for the proposition that “No one can mske an

appropriation from a reservodr or canal for the obvious reason that the waters so stored or

¥ Similarly, if NMIDY’s “trespass” allegation is viewed in easement law terms, NMID> has not shown that
Janicek has nnreasonably interfered with its easement.

1 For reasons that are completely vnrelated to Janicek®s clalm, the Supreme Court in Jdaho Power and
Jones held that no trespasses vecwred. In Idaho Power, where information necessary o apply for s water right
permit on another party’s land was obtained through observation beyond the premises and not by physical entry onto
the premises, the Court upheld the water right permit because a trespass “rmust be physical, not merely mental” In
Jones, where the waters of springs naturally flowad atross another party”s private lands onto the claiment’s lands,
the Court hald that tlaimant’s water right was valid because it was established without trespassing on the upsizeam
property owner's lands,
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conveyed are already diverted and appropriated and are no longer ‘public waters,””™ The Talboy
Court made this staterent, however, in the context of analyzing the scope of a reservoir or canal
owner’s ownership rights in the diverted water; specifically, whether the owner was entitled to
withhold water from patrons who apply to rent it (the Court answered this question in the
negative). This interpretation is not applicable to the present case.” Also, review of the
authorities cited by Rabide shows it is merely an extension of the general rile stated in Jdaho
Power and Jones that a water right cannot be initiated in trespass upon private lands. That is,
one cannot teke water from an irrigation ditch owned and used by another to convey irrigation
water for beneficial use without the other’s consent because doing so would canstitute a trespass.

B. Janicek has not trespassed because NMID does not “own” the water in
Furdam Gulch Creck.

The rationale by which NMID claims owiership of the water in Purdam Gulch Creek is
contrary to Idaho law regarding water rights and the appropriation of waste and seepage watcrs.
NMID asserts that it “owns” the waters in Purdam Gulch Creek because it paid for the
construction and enlargement of drains within iis boundaries, because a contract with BOR
provided NMID with the right as against BOR to the water developed or capiured in the drains,
and because NMID allegedly owns, operates, and maintains the drains. None of these actions,
however, give NMID “ownership” of the waste and secpage waters that collect in Purdam Gulch

Creek. The only ownership right one can obtain in the state’s waters is owncrship of the right of

* Here of conrse is why NMID’s suggestion that Janicek's diversion is tantamount to ssicking a straw into
the Ridenbangh Canal is incorrcet. NMID’s patrons presumably beneficially use all the water delivered through the
Ridenbaugh, & fact that does not exlst with respect 1o Purdam Gulch Creek

Y Notably, the Rabido Court alse found that water impounded in a reservoir becomes “the property of the
appropriaiors and owners of the reservoir, impressed with the public trust to apply it to a benceficial use.” /d at 945,
Thus, the Rabide Court explained a diverter’s ownership rights in waters are limited by ils obligation under the
public trust to apply the water i 4 benefitial use,
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beneficial use upon making a valid appropriation. Coulsen v. Aberdeen Springfield Canal Co.,
39 Idaho 320, 323-24, 227 P. 29 (1924) (The waters of this st#te belong to the state and the right
to the benefictal use thereof is all that can be acquired). NMID has presented no facts suggesting
it beneficially uses water from Purdam Gulch Creek in any quantity that might preclude
Janicek’s diversion and use.
The law concerning waste and seepage water has been stated many fimes: “[Slurface
waste and seepage water may be appropriated . . . subject to the right of the owrer to cease
wasting it, or in good faith to change the place or manner of wasting it, or to recapture it, gg long
as he applies it to a bencficial use.” Hidden Springs Trout Ranch, Inc., v Haéarman Water
Lisers, Inc., 101 Idaho 677, 680, 619 P.2d 1130, 1133 (1980 (emphases added); Colthorp v.
Mountain Home Irr. Dist., 66 Idaho 173, 179, 157 P.2d 1005, 1007 (1945); Sebern v. Moore, 44
Idaho 410, 416, 417, 418, 258 P. 176, 178 (1927).
The right to appropriate waste and secpage water is codified in Idaho Code Section 42-
107, which states
Al ditches now ¢onstructed or which may hercafter be constructed for the
purpose of utilizing seepage, waste or spring waier of the state, shall be
governed by the same laws relating to priority of right as those ditches,
canals and concuits constructed for the purpose of utilizing the waters of
ruming streams, '

The Ideho Supreme Court recently confirmed that this statute authorizes appropriations of waste

and seepage waters in drainage facilities. See 4 & B Frigation Dist. v. Aberdeen-American Falls

Ground Water Dist., 141 Idako 746,750, 118 P.3d 78, 82 (2005) (“the Court has recognized that

* Tdaho's water right permitting statutes also recognize the right to appropriate seepage waler. See 1O §
42-202 {*awy person . . . intending to acquire the right to the beneficial use of the waters of amy nafural streams,
SPTINES OF seepags waters . . . or other public waters in the state of Idaho, shail . . . make an application to the
departrent of water resources for 2 permit o make such appropriation” (cmpbasis added)).
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drain, waste and seepage waters may be appropriated and put {o beneficial use.”) {citing Idaho
Code § 42-107; Hidder Springs Trout Ranch, 101 Idshe at 680, 619 P2d at 1133; Colthorp, 65
Idaho at 179, 157 P.2d at 1007; Sebern, 44 Idaho at 418, 258 P. at 178).

These cases and statutes make clear that ane can establish 2 water right in another’s so-
called waste and seepage water regardless of whether the diversion is initiated from a natural
stream. Indeed, the statute contemplates that the diversion will not be from a natural stream, but
provides that prior appropriation Jaws will apply as if it were. This is because these walers are
deemed public waters. See Haga, supra; 1L.C. § 42-202

Of course, the Idaho cases also make clear that such water rights relving in whole or in
part on ‘waste or seepage are subject 1o the rights of the “paramount owner,” to cease wasting, but
only “so long as [the paramount owner] applies it to a beneficial use.” Hidden Springs, 101
Idaho at 680, 619 P.2d at 1133, NMID and BOR would like this court to rule that NMID is the
paramount owner of ot only the water it diverts from the Boise River, but alsc all water in
Purdarm Gulch Creek even if it does not put it to beneficial use (which it doues not) and to rule
that, despite this non-use, NMID ecan prechide others from obtaining water rights in its waste and
sccpage waters.” This, however, is not the Jaw in Idaho.

NMID and BOR rely on the final sentence of Sebern for the proposition that “fwihere

there has been no appropriation of waste or seepage water prior 1o the construction of the drain in

1 NMID cites 1981 memorandum from former IDWR Director A, Kenocth Dunm as suppors for ifs
position that NMID can preeiude others from appropriating weste and seepape waters (or any waters, for that matter)
within its boundaries. (NMID Memo at 7; Aff. of B. Farris, Ex. B.) On its face, bowever, thiz memorandnm Is
gimply an informal guidancs docuraent setting forth internal agency policles for ease of administration. The
memorandum is devoid of citation to legal autbority, and it is unclear whether its policies are still employed by
IDWR or if they ever officially weore st all. Moreover, the memorandum diseusses policies when reviewing
spplications to appropriste water as of 1981—30 years afier Janicek’s predocassors began diverting and using water
trom Purdam Gulch Creek. In short, the policies contained in the memorandum are inapplicable to this Court's
determination in this mattsr. {We neverthelass note that the memorandum expressly acknowledges that waste and
seepage waters from constructed drains are subject to appropriation.)

JANICEK PROPERTIES, LLC's, REPLY MEMORANDUM IN SUPPORYT
OF MOTION FOR SUMMARY JUDGMENT Page 16 of 24

RVCLHENTSWSAT hanicek Responde ¢ MSEDOC



which such water collects, said water is in the possession of the owner of the drain, and is
therefore not subject Lo appropriation under [1.C, § 42-1071." Sebern, 44 Idaho at 418-19, 258 P.
at 178. This statemnent, however, is diction. It was not necessary for the determination of Sebern
because, in that case, an appropriation of waste or seepage water had been made prior to
construction of the drain. This languape’s lack of authority is underscored by the fact that it has
not been relied upon in any reported appellate case since.  Finally, nnless the Court in Sebern
was assurning that the owner of & drain was beneficially using the water that collected there, this
lonc statement—never again cited by aun Idaho couri—is irreconcilable with an uninterrupted line
of Idaho cases prohibiting one who does not beneficially use water from precluding others from
exercising their rights to its use, The most recent decision in this regard was American Falls
Reserveir Dist. No. 2 v. Idaho Dept. of Water Resources, 154 P.3d 433, 450 (26047) (“AFRD
#2™, which reaffirmed that irrigation districts may not waste or unnecessarily hoard water
without putting it to some beneficial use. |

Savc one nartow exception not applicable here,'® all waters in the state are public waters
subject to appropriation. It is well-settled that waste and seepage waters are public waters. As
stated by the Couri in 178, v Haga in consiruing the language in L.C. § 42-107, “whatever may
be the classification of the water source, the water must belong to the state. It must be public
water subject to appropriation.” Haga, 276 F. at 44, However much waste and seepage water
collects in Purdam Guleh Cresk, it is public water subject to appropriation.

Moreover, all public water—including so-called waste and seepage water—is “impressed

with the public trust to apply it to a beneficial use.” 4FRD #2, 154 P.3d at 450. Put another

“ Ydaho Code Scotion 42-212 defines private waters as “the waters of any lake not caggeding five (3) acres
in surface arca af highwater mark, pond, pool or spring in this state, which is located or situated wholly or entirely
upon the lands of a person or corporation.”
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way, any right to appropriate water is valid only to the extent that the water is put 1o beneficial
use. See IS v. Pioneer Irr. Dist., 144 1daho 106, 157 P.3d 600, 604 (Z007) ("In Idaho it is
a well-settled rule of public policy that the right to the use of the public water of the state can
only be claimed where it is applied to a beneficial use in the manner required by law.” {quotation
marks omitted)). Beneficial use, it has been said, is the basis, measure and limit of the right to
public waters, Jd. at |, 157 P.3d at 604-06. See also 1.C. § 42-104 (“The appropriation must
be for some usefial or beneficial purpese, and when the appropriator or his snccessor in interest
ceases to use it for such purpose, the right ceases.”)

None of the actions cited by NMID-—construction, enlargement, operation or
maintenance of a drainage system, or entering 2 contract with BOR—is cnough to create an
ownership interest in waste or seepage water that collects in Purdam Gulch Creek because those
actions do not put water to beneficial use. There i5 no evidence that NMID has or has ever
intended to put all of the waste and seepage water that collects in Purdam Guleh Creek to
beneficial use.”” Indeed, all evidence suggests that the majority of water in Purdam Gulch Creek
attributable to NMID’s waste and seepage is not used by NMID at all. Without using the waste

and seepage waters it claims o own, NMID owns nothing. ™

¥ The 19135 contract berween NMID and BOR 1o excavate drainage facilities—the some docurment that
ealls Pardam Guich Creek o “naiural dminege course™—shows that fae sole pupose of consiructing drainage
facilities was to remove water fiom waterlogged Jands, not to collect waste or seepage waters for NMID's reuse,
The contract recited NMID’s nead to remove excess water yet at the same time obtain more irrigation water. But,
rather than contermplating reusing the drein water, the contract provided NMID with BOR storage water, {(Aff of M,
Lawrenoe, Ex. C (1915 contract, pp. 1-3).) These provisions show that the eriginal intent in excavating drain
facilities was to remove (and abandon) excess water from NMID®s lands, and that NMTD had no intent to reuse it

'S NMID cives Idaho Code Section 42-110 for the proposition that “Water diverted from its source pursuant
to a water right is the property of the appropriator while it is lawfully diverted, captored, conveysd, used, or
otherwise physically cantrolled by the appropriator.” However, this portion of Section 42-110 was not added untit
2004-—mors than 50 years after Janicek’s predecessor’s began diverting water. Morenver, whataver rights this
provision confers must be limited the constitutional requirement that water rights must be put to benefivial use.
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It is undisputed that water flows in Purdam Gulch Creek year-round. (Aff. of S. King, §
7; Aff of B. Janicek, . 7) NMID, of course, does not provide irrigation water to its patrons vear-
round; its water rights are instead limited to use during the irrigation season. The faet that NMID
has no water right under which it can put its waste, seepage, or retum flow water to beneficial
usc during the non-irrigation scason necessarily means that NMID sannot put such water tc
beneficial use. Part of Janicek’s use of Purdam Gulch Cresk water occurs outside the season of
use for NMIDY’s water rights. (Aff, of B. Janicek, 5.)

It is further undisputed that NMID does not put all of its waste or seepags water that
collects in Purdam Gulch Creek to beneficial use during the irrigation season. Janicck has
diverted and used water from Purdam Gulch Creek during the irrigation season for over 30 years
and not once has NMID complained that this use has interfered with its alleped use of water from
Purdam Gulch Creek. (Aff. of B. Janicek, §6.) The only logical conclusion from this is that
NMID does not beneficially used all of the waste, seepage and return flow water that collects in
Purdam Gulch Creek; if it had then presumably at some point it would have sought to curtail
Janicek’s use,

While it is not apparent (or relevant in this proceeding) whether NMID''s alleged
diversions from Purdam Gulch Creek to the Saint James Place subdivision or the Kennedy

Lateral are a proper exercise of the incident rights of its original appropriation,’® NMID’s

¥ NMID argushly cannot legally divert water from Purdam Gulch Creek to irrigete St James Place
Subdivision or lands via the Kepnedy Lateral because thase are not the lands 1o which the recaptured water is
appurténant. See Thompser v. Bingham, T8 1daho 365, 308, 302 P.2d 948, 949 {1956) (“seepage water or waste
water . . . need not be continued and it may be intercepted and taken by such owner at any fime and used on the land
to which it is appurtenant™). The land to which irrigation water is appuricnant is the land to which it s applisd. See
1. § 42-101 ("the right {o the use of any of the public waters . . . ghall become the complement of, or one of the
appurtenances of, the land or pther thing to which, through necessity, said water is being applied™). That a water
right is appurtenant to the land on which it is applied within irrigation disiriots is recognized in Idahe Code Section
42-915, which states thet g “water right shall forever remain o part of said tact of land [irigated by the water].”
This interpretation was coufirmed recenily by the 1dabo Supreme Court in U5, v, Piongar Irr. Dise., 157 P.3d 600,

JANICEK PROPERTIES, LLC's, REPLY MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT Page 19 of 24

SMCLIENTSRI I Unicek Respoase re MALDOC



“paramount right” to water in Purdarn Gulch Creek that can be identified as waste or seepage
water exists only insofar as NMID puts it to beneficial use. “Neither the Idaho Constitution, nor
statutes, permit irrigation districts and indivichual water right holders to waste water or
unnecessarily hoard it withowt putting it to some beneficial use.” American Falls Reserveir Dist.
No. 2v. Idaho Dept. of Water Resources, 154 P.3d 433, 451 (2007). “Hoarding™ 15 precisely
what NM1D is trying to do in this case; NMID is attempting to ¢stablish an exclusive right to
public waters without putting it to beneficial use. This is unconstitutional and unlawful and this
Court should not sanction it by ruling in NMIII:% favor in this matter.

In summary, because the waters in Purdam Gulch Creek are public waters, Janicek is
entitled to appropriate them under state law. This is truc even if the waters ave NMID's waste or
secpage waters and regardless of whether Purdam Gulch Creek is a natura! channel. NMIE»g
“paramount” right to recapture water is limited to the extent that NMID actually puts such water
1o beneficial use. In any case, however, [daho law is clear that this paramount right does not
preciude others from establishing water rights in the so-called waste or seepage waters.

T, NMID'S LICENSE AGREEMENT WITH BRADELEY JANICEK DOESNOT ESTOP
JANICEK WITH RESPECT TO F1s WATER RIGHT IN PURnAM GULeH CREEK,

The 1956 license agreement NMID entered into with Bradley Janicek (one member of
Janicek Properties, LLC) for water diversions from the Sky Pilot Drain (the “Sky Pilot License™)
does not estop Janicek from asserting a water right on Purdam Gulch Creek.  The question one

might ask is: Why would Bradley Janicek enter into a license agreement with NMID to use

608 {2007). The Pioneer Couri slso noted that “The Reclamation ﬁ.sﬁ mwdes that “the right to the use of water
acquired wnader the provisions of this Act shall he appurtenant to the gased, and heneficial use shall be the
basis, measure, and limit of the right.* 43 US.C. § 372" Jd st 604 (cmphas;s added). The right of an individual
frrigator to recapture and reuse the wasle 07 seepage waters appurtenant to its property within an lrrigation district
would be abrogated iTNMID Is allowed fo recapiure and reuse waste and scepage waters elsewhere withi::e its
boundaries.
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water from 2 different drain on different property he operates individually as a lessee? A myriad
of reasons present themselves, most of which would have nothing to do with Janicek Properties,
LLC’s diversion from Purdam Gulch Creek, and all of which must be affected by different
attendant facts. Another reasonable question might be why would Janicek enter into a license
agreement with NMID to divert water from Purdam Gulch Creek when it already had a 1951
water right out of Purdam Gulch Creek? The issues are unrelated, dependent on different facts,
and quite possibly different rules, The Sky Pilot License is not an admission by Janicek
Properties as to any issue in this subcase. Nor is Janicek Properties, LLC somehow estopped by
decisions or actions taken by one of {ts members on that members” own behalf in unrelated
circumstances,

In any event, not until NMID’s objection in this subcase, has NMID ever asserted that
Jonicek or its predecessors did not have a night to divert water fram Purdam Guich Creek without
NMID’s permission. {(Aff. of B, Janicek at 16)

CONCLUSION

NMID and BOR have not provided the substantial evidence necessary to rebut the
presumption created by IDWR’s recommendation and therefore have not raised a genuine issue
of material fact. NMID and BOR have atiernpted to lay claim to water they do not beneficially
usc, and invalidate a lawfil appropristion of water from Purdarn Guich Creek, That
appropriation, supported by the prima facie evidence of IDWR’s recommendation, and by
undisputed facts showing continuous diversion and bepeficial use by Jardcck and its

predecessors, requires as a matter of law, that Janicek be decreed as a water right as
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recommended by IDWR. lanicek respectfully requests this Court enter summzry judgment in
its favor.

r‘df
DATED this 28 " day of March, 2008.

Respectfully submitted,

GIVENS P LEY 11p
o ;
ubo (L]
By \ / /(/(
Michael C. Creamer N\
Michael P. Lawrence
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I HEREBY CERTIFY that on this 28th of March 2008, the foregoing was filed, served,

or copied as follows:

ORIGINAL FILED
Clerk of Fidth Judicial District Court TU. S. Mail
Snake River Basin Adjudication Hand Delivered
253 Third Avenue North X Overnight Mail
P.0O. Box 2707 Facsimile
Twin Falls, [D 83303-2707 E-mail
Fax: 208-736-2121
SERVICE

Nampa and Meridian U. 8. Mail
Ringert Clark Hand Delivered
c/o Daniel V, Steenson & S. Bryce Farris Overnight Mail
P.0, Box 2773 Facsimile
Boise, ID 83701-2773 __ X E-mail
Fax: 208-342-4657
Director of IDWR X T.S5. Mail
P.O. Box 83720 Hand Delivered
Boise, ID §3720-0098 QOvernight Mail
Fax: 208-287-6700 Facsimile.

’ E-mail
Chief of Natural Resource Division X U.S8 Mail
Office of the Attorney General Hand Delivered
P.O. Box 44449 Overnight Mail
Boise, ID 83711-444% Facsimile
Fax: 208-334-2690 E-mail
David W, Gehlert U. 8. Mail
US Department of Justice, Natural Resources Hand Delivered
Environment & Natural Resouices Ovemnight Mail
1961 Stout Street — 8% Floor Facsimile
Denver, CO 80294 X E-mail

Fax: 303-844-1350
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USDI Bureau of Reclamation X U.S. Mail

¢/0 US Department of Justice Hand Delivered
Environment & Natural Resources Cermught Mail
550 West Fort Street, MSC 033 Facsimile
Boise, ID 83724 E-mail

Fax: 208-334-1414

nneum

Mickael P. Lawrence
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RECEIVED
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Dﬁwﬁimégg;:zoas MAR 27 DM 03:47
P DISTRICT COURT ~ SREA
WATER RESOURCES Lo e PALLS Cor., IDEHO

FILEL

IN THE DISTRICT CQURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE GF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA NOTICE SETTING HEARING

Case No. 39576
SUBCASE NO: 63-27475

Please be advised ihalt Special Master THEODORE R ROOTH
has zet for hearing the MOTION TO PARTICIPATE AND ZXPEDITED HEARING
REGUEST.

TUESDAY, APRIL 01, 2008 at 11:00 AM (MT)

SEBA

DIGTRICT COURT

252 3RD AVENUE NORTH
TWIN FALLS, 1D

Parties may participate by telephone by dialing the number
225-383-10%9 and when prompted entering the code 675342.

Dated: MARCH 27, 2008

/8/ DIANA R DELANEY
Deputy Clerk
Snake River Basin Adjudication

DIRECTOK QF IDWR
BO BOX B3720
BOILSE, ID #3720-00028 Page 1 3/27/08




CERTIFICATE OF MATLING

I Certify that a true and corvect copy of the NOTICE SETTING
HEARING wag malled on MARCH 27, 2008 , with sufficient
first-class postage to the following:

JANICEK PRCOPERTIES LLC
Represented by:

MICHARL P LAWRENCE

PO BOX 2720

BOISE, T 83701

Phone: 208-388-1200

NAMEPA, AND MERIDIAN
Represented by:

&, BRYCE FARRIS

4Rk § THIRD ST

PO BOX 2773

BQOISE, ID 83701-2773

Phone: 208-342-4591

PIONEER IRRIGATION DISTRICT
Represented by:

SCOTT L CABMPRELL

101 8 CAPITOL BLVD 10TH FLOOR

PO BOX 829

BOISE, Th 83701-0829

Phone: 208-345-2000

UsSDI BUREAU OF RECLAMATION
Represented by:

TS DEPARTMENT OF JUSTICE

ENVIRCNMENT & NATL' RESBOURCES

550 WEST FORT STREET, M8 033

BOISE, ID B3724

DIRECTOR QOF IDWR

PO BOX 83720
BOISE, I 83720-0098

{(Notice Setting Hearing) /8/ DIANA R DELANEY

Page 2 3/27/08 Deputy Clerk



RONALD J. TENPAS

Asgistant Attorney General

Havironment and Matoral Resources Division
DAVID'W. GEHLERT

Enviromment and Natural Resources Division
U.S. Department of Justice

1961 Stout Street, £* Floor

Denver, Colorado 20294

Phone: (303) 844-1386

Fax: {3(13) 844-1350

Coonsel for the Unlicd States

IN THE DISTRICT COURT OF TBE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase Nos, 63-27475
)
3 Case No. 39576
)
)] AFFIDAVIT OF ROBERT D.
} SCHMIDT
)
STATE OF MINNESOTA )
) 8.
County of Isanti 3

I, ROBERT D. SCHMIDT, being duly swormn upon outh, state as follows:

1. I am employed as a groundwater hydrologist consultant to the Bureau of
Reclamation. 1have a masters degree in Geoengineering/Hydrology and wasan
emplayee of the Bureau of Reclamation’s from 1998 to 2006. Prior to that, [ was a
hydrologic consultant from 1997-1998. From 1975 to 1995 1 worked for the Burean of
Miles and the Bureau of Reclamation, where all of my work was involved with
groundwater hydrology.

2 1 constructed a computer maode! of subsurface flow in & portion of the Boise

Valley that includes the constructed portion of the Purdam drain. 1 used this model
(called the Purdam model in this affidavit) to determine the effects of irrigation activity
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{canal seepage and on-farm infiltration) on aquifer head conditions and subsurface flow
into the Purdam drain at the location of the Janicek point of diversion (POD).

3 The Purdan: model was developed using the widely-applied analytic element
modeling method and a groundwater modeling software package developed for the EPA
called GFLOW. Surficial hydrologic features in the model area, including canals, drains,
creeks and rivers are all represented in the model as head-specified boundary eloments.

4, The boundaries of the Purdam model are aligned with surface water flow features.
On the zast and west sides the model boundaries are Ten Mile Cresk and Mason Cresk.
On the north and south sides the boundaries arc the Boise River and the New York canal.
Due to stratigraphic layering which dips fo the northwest, and northwest-soutbeast
trending fault structures which parallel the ereek boundaries, almast all of the hydrologic
influences affecting Purdam drain return originate within the mode] area.

5. Head conditions for most canals and drains in the model area were derived from 2
digital elevation map (DEM) based on highly accurate LIDAR {Light Detection and
Ranging} data. On-farm infiliration and precipitation in the model area is represented by
spatially-distributed aguifer recharge rates derived from Boise Valley agricultural water
budget data. 1 calibrated the Purdam model nsing both head and flow data. Fifty-five
USGS chaervation wells Iocated within the model aren were used for head calibration and
seepage measurements from the Ridenbaugh canal and the Kennedy lateral were used for
flow calibration.

6, I first used the calibrated model to predict subsurface discharge to the Purdam
drain wnder present irrigation conditions. The model predicted drain return upstream of
the POD location to be 5.1 ofs, which is comparable to drain flow measurements made in
carly October 2007, by Reclamation. Uscertainty in drain retarn predictions is estimated
1o be about 20 percent of the predicted rate.

7. [ next used the model to simulate Purdam drain return under “pre-development”™
conditions. In the “pre-development™ model T eliminated all irrigation activity (canal
seepage and on-fanm infiltration) on Boise Proiect and non-project NMID lands.
Howgver the “pre-development” model assumed the continued existence of the
constrocted 12 foot deep Purdem drain, In addition, the “pre-development” model
inchuded infiltration doe to precipitation and to irfigation activity in 2 portion of the
Pioneex Irrigation District aod on some nearby private lands, Eliminating jrrigation
activity on Beise Project and non-project NMID lands reduced deain flow at the POD by
4.8 cfs, from 5.1 efs t0 0.3 cof. The water table elevation beneath the POD declined by
16.5 feet (from 2564.9 feet to 2548.4 feet).

8. I obtained bydrographs of observation wells near the POD which show a scasonal
trend in depth to water. The water table rises throughout the irrigation season and
declines during winter months. Between the end of one itrigation season and the start of
another, the water table surface typically declines four to six foot, but the decline can be
a3 much a3 nine feet.
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9. The pre-development model, which predicts that the water table beneath the
Purdam drain would decline by approximately 16.5 feet (or 2bout 13.6 feet below the
bottom of the Purdam drain) in the permanent absence of all irrigation activity, is enfirely
consistent with the seasonal water tablo response observed in these wells. I estimate that
in the permanent absenice of all irdgation activity it wonld take fhree to five years for the
water iable on the Sunrise Terrace 10 return fo its pre-development level.

i, The Purdam drain model resuits demonstrate that canal seepage and on-farm
infiltation from Boise Project and non-project NMID lands withio the model area are
responsible for essentially all of the subsurface return flow to the Purdam drain of the
location of the POD.

Further your affiant sayeth nanght.

Gmmdwtet Hydrologist

SUBSCRIBED AND SWORN to before me this /4 oo Day of _ MARCH 2008,

Notary Public for Minesota E@O WZ@%/@ o
Residingat: (1o 144 BARNCH ) M
My Commission Expires: 7 ﬁ-ﬂ%? / ; A0
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RECEIVED

MAR 7 1 7008
Michael C. Creamer [ISB No. 4030] Wﬁgg%ﬁmem OF
Michael P. Lawrence [ISB No. 7288] ATER RESOURCES
GIVENS PURSLEY Lie
601 West Bannock Sireet
P.Q. Box 2720

Boise, Idaho 83701-2720
Office: (208) 388-1200
Fax: (208) 388-1300
www.givenspursley.com

Artorneys for Janicek Properties, LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWINFALLS

InRe SRBA Subcase: 63-27475

Case No. 39576 NOTICE OF SERVICE OF JANICEK
PROPERTIES L1.C’S SECOND SET OF
INTERROGATORIES, REQUESTS FOR
ADMISSION AND REQUESTS FOR
PRODUCTION OF DOCUMENTS TO
NAMPA MERIDIAN IRRIGATION
DiIsTRICT

Janicek Properties, LLC , through its counsel Givens Pursley LLP, hereby gives notice to
all parties and counsel of record that on March 20, 2008, it served upon Nampa and Meridian
Irrigation District, Janicek Properties, LLLC s Second Set of Interrogatories, Requests for

Admission, and Requests for Production of Documents.

Dated this 20th day of March, 2008,
GIVENS PURSLEY LLP
Michae| P. Lawrence
NOTICE OF SERVICE OF JARICEK PROPERTIES LLC’S, SECOND SET OF INTERROGATORIES, 1

REQUESTS FOR ADMISSION ARD REQUEST FOR PRODUCTION OF DOCUMENTS 1O NAMPA

MERipIaN IRRIGATION DISTRICT
SACLIENTS\OS4ANNQS Janicek 2nd Discavery Reguest NMIT DO
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 20th day of March 2008, the forcgoing was filed,
served, or copied as follows:

ORIGINAL FILED
Clerk of Fifth Judicial District Court X U.S. Mail
Snake River Basin Adjudication __ Hand Delivered
253 Third Avenue North Ovemnipht Mail
P.O. Box 2707 Facsimile
Twin Falls, ID 83303-2707 E-mail
Fax: 208-736-2121
SERVICE

Nampa and Meridian ¥ U, S Mail
Ringert Clark Hand Delivered
o/o Dianiel V. Steenson & 8. Bryce Farrs Ovemnight Mail
P.O. Box 2773 Facsimile
Boise, I} 83701-2773 E-~mail
Fax: 208-342-4657
Director of IDWR ¥ U, 8. Mail
P.O. Box 83720 Hand Delivered
Boise, ID 83720-0098 Ovemight Mail
Fax: 208-287-6700 Facsimile

E-mail
Chief of Natural Resource Division ¥ U.S. Mail
Office of the Attormey General Hand Delivered
P.0). Box 44449 Overnight Mail
Boise, 1D §3711.4449 Facsimile
Fax: 208-334-269%0 BE-mail
David W. Gehlert X U, 8 Mail
TS Depariment of Justice, Natural Resources ____Hand Delivered
Environment & Natural Resources Overnight Mail
1961 Stout Street — 8™ Floor Facsimile
Denver, CO 80294 E-~mail
Fax: 303-844-1350

NOTICE OF SERVICE OF JANICEK PROPERTIES LLC’S, SECOND 561 OF INFERROGATORIES, 2

REQUESTS FOR ADMISSION AND REQUEST FOR PRODUCTION OF DOCUMENTS TO NAMPA

MERHAN IRRIGATION DISTRICT
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STATE OF IDAHQO, IN AND FOR THE COUNTY OF TWIN FALLS
In In Re SRBA Subcase No.63-27475
Case No. 39576
UNITED STATES’ OPPOSITION TO

JANICEK PROPERTIES’ MOTION FOR
SUMMARY JUDGMENT

e T

COMES NOW Respondent, the United States, by and through the undersigned
counsel, and submits this Memorandum in Opposition to Claimant, Janicek Properties, LLC’s
(Janicek) Motion for Summary Judgment.

Introduction
Janicek’s motion for summary judgment asks this court to sanction an

appropriation of wastewater' from a drain constructed by the Bureau of Reclamation

! “Waste or drain water is surplus water which results from delivery of dedicated water.”
A & B Irr. Dist. v. Aberdeen-American Falls Ground Water Dist., 141 Idaho 746, 750, 118 P.3d
78, 82 (2005) (citing Jensern v. Boise-Kuna Irr. Dist., 75 Idaho 133, 135, 269 P.2d at 755-56
(1954)),



(Reclamation) and now owned by the Nampa & Meridian Irrigation District (NMID). Janicek’s
motion must be denied because the Idaho Supreme Court has directed that wastewater collected
in a constructed drain is not subject to appropriation.
Standard of Review

Summary judgment may only be granted upon a showing “that there is no
genuine issue as to any material fact and that the moving party is entitled 1o a judgment as a
matter of law.” LR.C.P. 56(¢). “[IIf any genuine issue of material Tact remains unresolved
summary judgment is improper.” McKinley v. Fanning, 100 Idaho 189, 190, 595 P.2d 1084,
L1085 (1979); Nielser v. Provident Life and Accident Ins. Co., 100 [daho 223, 596 P.2d 95
(1979). In ruling on a motion for summary judgment, “all facts and inferences must be drawn in
favor of the nonmoving party....” Thompson v. City of ldaho Falls, 126 Idaho 587, 590, 887
P.2d 1094, 1097 (Idaho Ct. App. 1994); Ashby v. Hubbard, 100 Idaho 67, 69, 593 P.2d 402, 404
{1979) (“facts should be libesally construed in favor of the party against whom summary
judgment is sought and all doubts are to be resolved against the moving party™). Finally, this
Court has the authority to enter summary judgment in favor of the non-moving partics. Barlow s
Ine. v. Bannock Cleaning Corp., 103 Idabo 310, 647 P.2d 766 {Ct. App. 1982).

Argument

L NO WATER RIGHT CAN BE RECOGNIZED IN PURDAM DRAIN.

Janicek claims to be entitled to a water right because Purdam Drain (called
Purdam Gulch Creek by Jamcek) “is and was a natural water course™ prior to Reclamation’s
construction of the drain. MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT at
7 (MEM. IN Supp.). Janicek is simply wrong in claiming that Purdam Drain was a natural water

course prior to Reclamation’s construction. Even if some form of channel may have existed
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downstream of the present site of Janicek’s diversion, no natural waterway existed at the site
prior to Reclamation’s construction of the drain.

A report done by A.D. Foote? in 1887, REPORTON THE IRRIGATING AND
RECLAIMING OF CERTAIN DESERT LANDS IN IDAHO AND OTHER PROJECTS CONNECTED
THEREWITH, described the area where the Boise Project is now located as desert lands with
limited vegetation. It explained that the main stream channels in the area of Janicek’s claim —
Indian, Ten Mile and Five Mile Creeks — contained water “for a month or two only in the early
spring, and [were] dry for the remainder of the year.” REPORT at 17. The report also included a
sketch of “natural drainage channels” existing at that time. Although the proposed laterals
shown in the sketch reached the area of Janicek’s claim, no “natural drainage channel” is shown
there. Id at 43.

Construction of the Ridenbaugh Canal and other features of the Boise Project
rapidly changed the character of the land surrounding the claim site as seepage and return flows
waterlogged the land. The 1915 contract relied on by Janicek explained that “the groundwater
table is rising in the District [NMID] and in places is already close to the surface.” Contract at
2, Exhibit C to the AFFIDAVIT OF MICHAEL LAWRENCE. Photos of the construction of Purdam
Drain in 1914 show that even several miles downstream from the claim site the land was a flat

and featureless marsh covered by cattails.” See Exhibits H and I to the AFFIDAVIT OF JERRY

2 Foote is generally regarded as the father of large scale irrigation in the Boise Valley. See
http://www.idahohistory.net/Reference%208eries/0190.pdf.

’ Modeling by hydrologist Robert Schmidt confirms what is apparent from the historic
record: but for “canal seepage and on-farm infiltration from Boise Project and non-project
NMID lands” there would be no reliable water supply at the claim site. AFFIDAVIT OF ROBERT
ScoMIpT at 9 8.

: The photos are of the construction of the mitial segment of the Purdam drain within the
Pioneer Irrigation District. That construction stopped at the Phyllis Canal. See Exhibit F to the
AFFIDAVIT OF JERRY GREGG. NMID and Reclamation then entered into the 1915 contract which
provided for the extension of Purdam drain into NMID’s lands. Construction of the extension
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GREGG. None of those photos show any evidence of a natural water course. Nor do any of the
maps accompanying Reclamation’s annual reports or any other historic record maintained by
Reclamation show evidence of a natural water course prior to the construction of Purdam Drain.
AFFIDAVIT OF JERRY GREGG at 4 12.

The only evidence Janicek cites to support its claim that a natural water course
existed prior to construction of the drain is a cost estimate attached to the 1915 contract between
Reclamation and NMID which provided for the construction of a drainage system. That contract
addressed the construction of a series of drainage systems that included 13 ditches spanning
more than 50 miles in length.” Estimate of Cost at 5, included within Exhibit C to the AFFIDAVIT
OF MICHAEL LAWRENCE, The estimate of costs includes a list of “proposed ditches™ that “will
follow the natural drainage courses as closely as feasible, and these channels will be straightened
and deepened.” Id at 1.

Although Purdam Gulch is included on that list, the list does not establish that a
natural water course existed at the claim site prior to the construction of Purdam Drain for two
reasons. First, given the lack of reference to a channel or gulch at the claim site on any map
prior to the beginning of the construction of the drainage system in 1913, the reference to “these
channels” in the list should be read as a general reference to channels where they existed, not as
an affirmative statement that channels actually existed along the entire course of the proposed

ditches,

took place in 1916. See Exhibit G to the AFFIDAVIT OF JERRY GREGG.

5 The contract also addressed ownership of the water within the ditches to be constructed.
It provided that “[t]he right to water developed in the drainage system herein provided for shall
belong to the Boise Project and the old water right lands of the District [i.e., NMID’s land
located outside the Project]. Contract at 7, Exhibit C to the AFFIDAVIT OF MICHAEL LAWRENCE.
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Second, even assuming that some form of natural gulch or channel existed at the
time the drain was constructed, both the historic documents and the modeling of the water table
discussed above demonstrate that there was no natural flow at the claim site. Instead, any water
that may have been present derived from irrigation within the Boise Project and NMID’s non-
project land. In short, there is no viable evidence of a natural water course at the claim site prior
to Reclamation’s construction of the drain.

The Idaho Supreme Court held that there can be no appropriation of water from a
constructed drain in Sebern v. Moore, 44 1daho 410, 258 P. 176 (1927). Specifically, the court
rufed that

where there has been no appropriation of waste or seepage water prior fo

construction of the drain in which such water collects, said water is in the

possession of the owner of the drain and is therefore not subject to appropriation

under C.8. § 5562 [now 1.C. § 42-107].”
258 P. at 178 {emphasis added). The rationale for that rule is rooted in fairness: a later potential
water user should not be allowed to enjoy a “free ride” on the original appropriator’s efforts and
expense in constructing the drain and collecting the wastewater.

There is no question that Purdam drain collects wastewater. Indeed, Janicek
appears to concede the point.! MEM. IN SUPP, at 9 (“Much of the water in Purdam Gulch Creek
may derive from seepage or return flows from irrigation deliveries™). To the extent Janicek does
not concede the water is wastewater, both histone documents and the hydrologic evidence noted

above establish that essentially all of the water claimed by Janicek is wastewater. £.g.,

AFFIDAVIT OF ROBERT SCHMIDT.

¢ Janicek also concedes that appropriations of wastewater are subject to legal limitations.
As Janicek explains, “NMID, BOR or their consumers could undertake efforts to prevent
seepage and other incidental return flows and Janicek could not complain.” MEM. IN SUPP. a1 12
n.7,
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Janicek argues that the wastewater it claims to have appropriated has lost its
status as wastewater because it “has become part of the public waters by virtue of having been
commingled with waters of natural watercourses and the aquifer.” MEM. IN SUPP, at 12. That
argument cannot succeed for two reasons.

First, as shown above, the drain reach at the claim site is not a natural water
course and therefore water within the drain is not “public water” subject to appropriation.
Moreover, Janicek has vet to provide any evidence of a source of water for the drain other than
irrigation wastewater and this Court has no basis for finding that non-wastewater is present,

Second, even assuming arguendo there is some small quantity of natural water
flowing in the drain, more than 80 years ago the United States District Court for the District of
Idaho clarified that commingling wastewater with other water does not change its character.’
United States v. Haga, 276 F. 41 (D. Id. 1921). Idaho courts have long followed that rule. E g
Sebern, 44 Idaho at 17-18, 258 P. at 178 (citing Haga). The Idaho Supreme Cowrt recently
reiterated that commingling water does not change its character in its decisionin 4 & B
Irrigation. Although, as Janicek notes, the court affirmed then-Presiding Judge Burdick, it did
not accept all of his reasoning. In particular, it rejected the very proposition Janicek relies on.
Cf. MeMINSUPR. at 1],

The Idahe Supreme Court began its discussion of the issue by noting that under
the rationale applied by the trial court, as well as that of the court’s own prior decision in Jensen
v. Boise-Kuna Irr. Dist., 75 Idaho 133, 269 P.2d 755 (1954), groundwater captured and
commingled with wastewater in a drain would lose its character as groundwater and be treated as

waslewater. 4 & B Irrigation, 141 ldaho at 751, 118 P.3d at 83. The court then expressly

-
7

Haga arose on Eight Mile Creek within the Boise Project, just a fow miles southeast of
the claim site.
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rejected the proposition that commingling water changes its nature. Instead, as the court
explained, “[t]o the extent that the source of appropriated water can be identified it retains that
characterization.” 141 Idaho at 753, 118 P.3d at 85. Thus, even assuming arguendo that there is
some “natural” water in the drain, as a matter of law the wastewater in the drain remains
wastewater.
Canclusion

Janicek claims to have initiated his appropriation in 1951, decades after
Reclamation constructed the drain which collects the wastewater he claims to have appropriated.
Consequently, the water fanicek claims is not subject to appropriation and the motion for

summary judgment must be denied.

DATED this _} v iﬁéiay of March, 2008,

\

David W. Gehlert, Trial Attorney
Natural Resources Section

United States Department of Justice
Environment and Natural Resources Div.
U.8. Department of Justice

1961 Stout Street, 8th Floor

Denver, Colorado 80294

Phone: (303) 844-1386

Counsel for the United States of America
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Attorneys for Nampa & Meridian Irrigation District
IN THE DISTRICT COURT OF THE FIFTH IUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
Y Subcase No. 63-27473
In Re SRBA )
)
Case No, 39576 }
) NMIS MEMORANDUM
}  IN OPPOSITION TO JANICEK
)  PROPERTIES MOTION FOR
) SUMMARY JUDGMENT
)
}
)

COMES NOW Objecior, Nampa & Meridian Irrigation District (NMID), by and through its
attorneys of record, Ringert Clark Chartered, and submmits this Memorandum in Opposition (o
Claimant, Janicek Properties. LLC {hereinafier “Janicek™) Motion for Summary Judgment.

I INTRODUCTION

On or about February 19, 2008, Janicek filed a Motion for Summary Judgment reguesting
the Court to dismiss NMID’s objection to the recommendation for water right no., 63-27475.
Yanicek contends that NMID cannot show that it owns the Purdam Gulch Creek ¢hereinatter “Purdam

Drain”) or the water flowing in i1, “Janicek does not dispute that [Bureau of Reclamation] BOR has

NMID'S MEMORANDUM IN OPPOSITION TO JANICEK PROPERTIES® MOTION FOR
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altered the Purdam [Drain] from its original stale (o faciitate drainage of irrigated lands within
NMID's boundaries, and that NMID has assumed the responsibility for ongoing work to mainfain
Purdam [Drain’s] drainage capabilities.” Janicek Memo, pg. 5. However. Janicek’s argument is
premised on the fact that at the time of Janicek’s initial diversion and appropriation (1951), the
Purdam Drain was a natural stream subject to appropriation. Janicek’s Motionis flawed because for
the following reasons:

1. At Janicek's claimed point of diversion, the Purdam Drain is a constructed drain that
was constructed and/or paid for by NMID in 1916, and NMID has been operating and
maintaining the Purdam Drain since that time. The Purdam Drairr may have been
enlarged downstream of Janicek’s point of diversion, but it was a newly constructed
portion of the Purdam Drain at Janicek’s point of diversion;

2. The Purdam Drain is a facility of NMID which NMIT> pses to deliver water to
iandowners located downstream of Janicek’s claimed point of diversion. Thus,
lanicek’s alternative argument that NMID has not beneficially used the water in the
Purdam Drain is false and without merit;

3. Fanicek’s claimed point of diversion is an impermissible trespass of NMID’s Purdam
Prrain, and Jamcek has not obtained the permission of KMID. ldaho law 1s well
settled that one cannol appropriate water through the trespass vpon the Jand of
another nor use the ditch of another against his will. The Idaho Department of Water
Resources (IDWR) has confirmed this principle; and

4. Jamcek knows that he may not divert water from NMIT) s drains and facilities as he

NMID'S MEMORANDUM IN OPPOSITION TO JANICEK PROPERTIES® MOTION FOR
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has previously souglit NMID permission to temporarily pump from NMID s drains.
Tanicek’s current position is inconsistent with the License Agreement be entered into
with NMID in 1996 to temporarily pump for NMID’s Sky Pilot Drain.

Based upon these facts, Janicek's argument is akin to asserting that a water right can be
established in NMITY’s Ridenbaugh Canal because it was an extension of a natural stream. Such an
argument cannot be sanctioned under Idaho law. At a minimurn, there continues to remain material
issues of fact which would preclude summary judgment.

1L STATEMENT OF FACTS
A NMID.

NMID is an irrigation district organized under Title 43 of the Idaho. NMID is also a
drainage district authorized under Chapter 3, Title 43 of the 1daho Code. NMID was formed in
approximately 1904, However, NMIIY s water rights go back to the 1800s because it purchased the
assets of Boise City Irrigation and Land Company, including the water rights, canals, laterals and
drain ditches owned by the Boise City Irrigation and Land Company. By 1915, some Jands within
NMID were incapable of irrigation because of high water tables and NMID entered into a contract
with BOR to construct and enlarge a drainage system. See Affidavit of Michael Lawrence, Ex. C
and Affidavit of Jerry Gregg. This drainage system involved both the construction of new draing and
the enlargement of existing drains. NMID paid for the construction and enlargement of the drains
and miles and miles of drainages were constructed and enlarged as part of this endeavor, fd. It
should be further noted that the contract between NMID and BOR further provided NMID with the

right to the water developed or captured in said drainage system. Id. pg. 7, % 5.
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B. THE CONSTRUCTION OF THE PURDAM DRAIN.

The carliest acconnts of a drainage system are provided inareport by A.D. Foote daled 1887,
See Affidavit of 8. Bryce Farris, Ex. A This report discusses and provides illustrations of draing
for the Ten Mile, Indian, Black and Five Mile. Those drains only had water for “a month or two only
i the early spring and were dry the remainder of the year™ Id. pg. 17. Noticeably absent is any
mention of the Purdam Drain.

Part of the construction of NMIID¥ s drainage system in 1915 included the construction and
enlargement of the Purdam Drain.’ Janicek latches om to the fact that portions of the Purdam Drain
may have been enlarged and thus there is a natural creek that must have existed at the location of
Janicek’s point of diversion. However, this is contrary to the actual evidence. Even if, for
arguments sake, portions of the Purdam Drain existed prior to 1915, there is no dispute that the
portion zcross Janicek’s property did notexist. Janicek’s property lies within a half ofa mile of the
beginning of the Purdam Drain. Janicek’s property is at the farthest upstream end of the Purdam
Drain, This portion of the drain was constructed in or around 1916 and did siot exist prior to that
time. See Affidavit of Jerry Gregg. Thus, even if portions of the Purdam Drain downstream of
Janicek’s claimed point of diversion may have been a natural drainage, the relevant reach where
Janicek s claimed pomt of diversion is located was newly constructed by BOR for NMID.

C. JANICEK’S DIVERSION.

Janicek’s property is located within the boundaries of NMID and Janicek has been

- The construction also included the Sky Pilot Drain which as discussed, infra, is a drain
in which Janicek sought NMILY’s permission to temporarily pump from znd entered into a
recorded license agreement allowing him to do so.
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apportioned benefits for both irrigation and drainage purposes. Janicek’s property is delivered water
by NMID via the Kennedy Lateral.  There is no dispute that Janicek's property is located within
NMID and has been apportioned benefits prior to 1943, which is when Janicek suggests his
predecessor began diverting from the Purdam Drain.

The recommendation for water right no. 63-27475 lists the priority date of March 1, 1951,
Interestingly, even though the priority date is 1951, Janicek suggesis thal he or his predecessor has
been diverting from the Purdam Draip since 1943, Nevertheless, as previously discussed, the
claimed point of diversion is located with in 2 hailf of 2 mile of the beginning of the Purdam Drain
and is located below NMITY's Ridenbaugh Canal.

D. NMID'S OPERATION OF THE PURDAM DRAIN AND DELIVERIES.

Since at Jeast 1915, NMID has operated and maintained the Purdam Drain as part of its
drainage system. Janicek does not dispute that NMID operates and maintains the Purdam Drain,
including the portion located across Janicek’s property.  Janicek has suggested that NMID's
obijection is without merit because NMID does not beneficially used the water in the Purdam Drain.
This argument is contrary to the undisputed facts.

NMID does deliver water to its landowners via the Purdam Drain. See Affidavit of John P
Anderson. Said deliveries are located below Janicek s claimed point of diversion. 74 NMID has
a pump station downstream of Janicek’s property which pumps from the Purdam Draino and delivers
irrigation water 1o NMID’s landowners, including St, James Place Subdivision, /d.

III. STANDARD OF REVIEW

The standard of review under Rule 56 of the Idaho Rules of Civil Procedure is well
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established and NMID does not disagree with the standard provided in Janicek’s Memorandum,
Janicek’'s Memo. Pgs. 3-4. However, NMID would like to point out and remind the Cour{ that: (1}
all controveried facts are liberally construed in favor of the non-moving party (NMID); and (2} the

burden at all times is on the moving party (Janicek) to prove the absence of 2 genuine issue of

material fact. Lastly, the Courtis authorized to enter summary judgment in favor of the non-moving
parties. Barlow’s Inc. v. Bannock Cleaning Corp., 103 Idaho 310, 647 P.2d 746 (Cl. App. 1982).
IV. ARGUMENT

A THE PURDAM DRAIN, AT THE LOCATION OF JANICEK'S POINT OF
DIVERSION, WAS CONSTRUCTED AND/OR PAID FOR BY NMID,

The Purdam Drain, which was constructed and/or paid for by NMID in 1915 is no different
from NMID’s Ridenbaugh Canal or other laterals. As with those facilities, the Purdam Drain is a
facility owned, operated and maintained by NMID and a landowner cannot simply stick a pump in
NMID’s facilities and create their own independent water right.  Indeed, it is a well settled rule of
Idaho law that an appropriation of water cannot be made or a water right issued o appropriate water
acquired through trespass upon the land of another. Jdaho Power Co, v. Buhl, 62 [daho 351, 111
P.2d 1088 (1941%; Jones v. Mclmire, 60 [daho 338, 344, 91 P.2d 273 (1939). Nor ¢an a valid water
right be imitiated by using the ditch of another against his will. Rabido v. Furey, 33 Idaho 56, 62,
190 P73 (1920). “Where there has been no appropriation of waste or seepage water prior to the
construction of the drain in which such water collects, said water is in the possession of the owner
of the drain, and 1s therefore not subject to appropriation undet C.S., sec. 5562 [now I.C. § 42-107]."
Sebern v. Moore, 44 1daho 410, 258 P. 176 (1927). In this case, the drains, i.e. the Purdam Drain,

were constructed and emlarged for NMID and such construction was paid for by NMID. The drains
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are owned, operated and maintained by NMID and any ¢lzimed water rights within said drains after
1915 would zmount to a trespass.

Consistent with the above-reterenced law, the Idaho Department of Water Resources has
made it clear that appropriations within the boandaries of an irrigation district such as NMID may
not be approved without the permission of the irrigation district,  As expfained by former Director
A. Kenneth Dunn in a Memorandum dated September 8, 1981, this requiremeni of permission by
the irrigation district also applies even if the facility 15 characterized as a “narural channel” See
Affidavir of 5. Bryee Farris, Ex. B, NMID dees not concede that the Purdam Drain i the Jocation
of Janicek’s claimed point of diversion could be characterized as a “natural channel” bul for
argument sake, even if it could, it would still require the written agreement of NMID.

Furthermore, Janicek is estopped from taking the position that the permission of NMID 15
not required to pump from NMID’s drain due to the fact that Janicek has previously requested the
permission of NMID to temporarily pump from an NMID facility known as the Sky Pilot Drain. In
fact, in December of 1996, NMID and Janicek entered into a license agreement, recorded in the
records of Ada County, Idaho, to temporarily pump from the Sky Pilot Drain. See Affidavit of S.
Bryce Farris, Ex. C. Like the Purdam Drain, the Sky Pilot Drain is a drain constructed and paid for
by NMID and is owned operated and maintained by NMID. 1t is inconsistent for Janicek to
acknowledge and seek NMID's permission (o pump from the Sky Pilot Dirain, and to also suggest
that he can acquire a water right in NMID s Purdam Drain without NMID’s consent.

Additionally, as explained, supra, NMID does deliver water to its landowners via the Purdam

Drain downstrearmn of Janicek’s claimed point of diversion. Janicek’s suggestion that there was no
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intent by NMID to beneficially use the water developed by the construction of NMID’s drainage
system is directly contrary to the provisions of the 1915 contract which expressty provides NMID
the right to the water developed in the drains. Thus, Janicek’s claimed point of diversion isnot only
a trespass of NMI1D’s Purdam Drain, but also amounts to an interference with NMID’s prior rights
10 deliver water to downstream landowners.”

Janicek suggests that NMID’s position is akin (o suggesting that no water rights couid be
perfected in a natoral stream, including the Boise River or the Snake River, because the natural
stresny has been modified. This argument ismisplaced. The distinction between the Purdam Dran
and the Boise River is that the Purdam Drain is NOT a natural stream. A more appropriate analogy
would be to a drain or ditch constructed out of the Boise River. Said drain or ditch is not 4 “natural
stream” and Is not subject to appropriation. Water diverted from its source, i.e. the Boise River, "is
the property of the appropriator while it is lawfully diverted, captured, conveyed, used or otherwise
physically controlled by the appropriator.” LC. § 42-110. In this case, the wafer in the Purdam
Drain is diverted captured, conveyed, used or physically controlled by NMID in NMID’s Purdam
Drain and 3s not subject to appropriation. As discussed, supra, water m the Purdam Drain belongs
to NMIL} pursuant to its contract with BOR in 1915 which provides NMID the right to the water

deveioped in the constructed drainage system. Farthermore, the water is in possession of the owner

2 Fursuant to [.C. § 42-1209, Janicek may not cause or permit his pump and pipeline

within NMID’s easement without its written consent. Diverting water upstream of NMII’s diversions,
with & later priority, amounts to an injury and an unreasonable interference with NMID's rights.
Furthermore, pursuant to LC. § 42-1208, NMID’s right-of-way for the Purdaim Drain is not subiect to
adverse possession.  While this subcase does not specifically address easement and rights-of-way issues,
it further shows that Janicek’s cfaimed point of diversion within the Purdam Drain and NMID’s easement
is improper and should not be judicially sanctioned by the SRBA Court.
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of the drain, t.e. NMID, and is not subject to appropriation pursuant to LC, § 42-107 and Sebern v.
Moore, supra.

The bottom line is that the undisputed evidence is that the Perdam Drain, in the location of
Janicek’s ¢lajmed point of diversion, is a facility that was constructed for NMID and is owned.
operated and maintatned by NMID. Janicek's eursory argument that the Purdam Drain 18 a natural
channel subject to appropriation is simnply not supported by the facts.  Accordingly, NMID requests
that the Court issue an order granting NMID summary judgment and disallowing Jantcek’s claim as
an improper trespass, In the alternative, it is clear that thers are sufficient maizrial issues of fact
which would preclude the granting of Janicek’s motion.

B. THE WATER IN THE PURDAM DRAIN IS NMID’S WASTE WATER.

Generally, an irrigation district has the right to recapture and reuse seepage or waste walter
from trrigation of lands within its boundaries. Colthrup v. Mowniain Home Iry. Disi,, 56 1daho 173,
179 (1945); Sebernv. Moore, 44 Idaho 410 (1927). “[S]leepage waler or waste water running from
one’s land to that of another need not be continued and it may be infercepted and taken by such
owner at any time and used on the land to which il is appurtenant.” Thompson v. Bingham, 78 Idaho

Kig

303, 308 (1956). Appropriation of surface waste and seepage is “‘subject o the right of the owner

10 cease wasting 1f, or in good faith, to change the place and manrer of wasting it, or to recaplure it,

e

so long as he applies ii to beneficial use.”” Colthrup, 66 Idaho at 179. The appropriator of waste
water has not right (o compel ihe original appropriator to coniinue to return the waste or seepage

waler ta the stream source. Hidden Springs Trout Ranch v. Hagerman Waier Users Assoc., 101

Idaho 677, 680-81 (1980). The appropriator of surface waste and seepage water “cannot acguire a

NMID’S MEMORANDUM IN OPPOSITION TO JANICEK PROPERTIES” MOTION FOR
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prescriptive right 1o the continued flow of waste or seepage water from the land of another”
Thompson v. Bingham, supra.

More recently, inA & 8 [rrigarion Dist. v. Aberdeen-American Falls Ground Water Districi,
141 Idaho 746, 118 P.3d 78 {2005), the Idaho Supreme Couri considered the enlargement claims in
the Snake River Basin Adjudication by A & B Irrigation District for water captured in its drains.
The captured water was not used an lands which were part of A & BB’s original water rights, bu
rather an enfargement. The Supreme Court held that the use of the recaptured water was not valid
because it was being used on new, additional lands which were not part of A & Bs original rights.
However, the Court made it clear that

A & B may vse the water on its original appropriated lots. “1tis well settled law

that seepage and waste water belong to the original appropriator and , in the ahsence

of abandonment or forfeiture, may be reclaimed by such appropriator as long has be

is will and able to put it to a beneficial use.” Reynolds Irrigation Disr. V. Sproa:, 70

Idaho 217,222, 214 P.2d 880, 883 (1950) (citing U5, v. Haga, 276 F AL, 43 (D Id.

1921)); see also Sebern, 44 Idaho at 418, 258 P. at 178.
fd. a1 752 (emphasis added).

Janicek argues that he is entitled to NMID s waste water. ‘This argument again fails because
the water in NMID’s drain has been reclaimed andfor recaptured by NMID and is not subjecl to
appropriation for the reasons set forth supra. Again, “[wlhere there has been no appropriation of
wasle or seepage waler prior to the construction of the draip in which such water collects, said water

15 in the possession of the owner of the drain. and is therefore not subject to appronriation under

C.5..5ec. 5362 [now [.C. §42-107]. 7 Sebern v. Moore, 44 1daho 410, 258 P. 176 (1927} (emphasis

added).
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Y. CONCLUSION
The undisputed facts are that the Purdam Drain is a constcted drain, which is part of
NMII¥s drainage system, and is used to deliver water to NMID's landowner. The water in the
Purdam Drain is owned and controlled by NMID in its constructed drain and is not subject o
appropriation. Accordingly, NMIE respecifully requests that the Janicek’s Motion be denied. In
addition, the Court has the avthority to grant summary judgment to the pon-moving party and NMID
requesis that the Conrt do so based upon these facts.
DATED this /3 Gy of March, 2008
i day o arch, 2008

RINGERT CLARK, CHTD.

. BRYCE FARRIS
Attorneys for the NMID
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CERTIFICATE OF SERVICE

I hereby certify that on the/éﬁ?ay of March, 2008, a true and correct copy of the foregoing was
served upon all parties listed below by:

¢4'U. S. mail, postage prepaid () express mail
( ) hand delivery { ) facsimile

Janicek Properties, L1C
c/o Michael P. Lawrence
Ciivens Pursley, LLP
601 W, Bannock Street
P.O. Box 2720

Boise, I 83701-2720

USD Bureau of Reclamation
epresented by:

US Department of fustice

Environment & Natural Resources

550 West Fort Street, M5C (133

Buoise, Idaho 83724

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098 // p

S

3 Bryce Farris

NMID’'S MEMORANDUM IN OPPOSITION TO JANICEK PROPERTIES® MOTION FOR
SUMMARY JUDGMENT - Page 12



SRECEIVED

4
S. BRYCE FARRIS (ISB #5636) MAR © & 2008
RINGERT CLARK CHARTERED DEPARTIENT OF
’ SOURCES
455 South Third Street WATER RESOU
P.O. Box 2773

Boise, Idaho 83701
Telephone: {(208) 342-4591

Attorneys for Nampa & Meridian Irrigation District
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
}  Subcase No. 63-27475
In Re SRBA )
}
(Case No. 39576 }
Y AFFIDAVIT OF JOHN P. ANDERSON
)
)
}
)
}
)
STATE OF IDAHO )
¥ 88,
County of Ada )

John P. Anderson, being first duly sworn upon his oath, deposes and says that:

1. Fam the Water Superintendent for Nampa & Meridian Irrigation District (NMID), and
make this Affidavit based upon my personal knowledge and 1 am competent 1o testify to the matters
contained herein,

2. I have been the Water Superintendent for NMID since 1989 and I have employed by

NMID since 1977, As part of my duties as the Water Superintendent, 1 am fammliar with NMID's

irrigation and drainage system, including the Purdam Drain. 1 am further familiar with the delivery

AFFIDAVIT OF JOHN P. ANDERSON - Page 1



of water to NMIDs landowners, meluding the land cwned by Brad Janicek and/or Janicek
Properties, LLC (hereinatter “Janicek™).

3. Janicek’s property is located within the boundaries of NMID and has been
apportioned benefits by NMID, inciuding drainage benefits. NMID delivers urrigation water to
Janicek’s property via a NMID facility known as the Kennedy Lateral. The Purdam Drain also
courses through Janicek’s property. The Purdam Drain begins less than one mife to the east of
Janicek's property and is located below NMID’s main delivery canal known as the Ridenbaugh
Canal.

4. The Purdam Drain is a drain that is operated and maintained by NMID. Most of
NMID’s drainage system was constructed by the United States Burezu of Reclamation (BOR)
pursuant to a contract in 1915, NMIDY’s operation and maintenance includes cleaning, maintaining,
repairing the Purdam Drain and NMID has done so over the years where the Purdam Drain courses
through Janicek’s property.

5. NMID also uses the Purdam Drain to deliver water to its landowners. NMID has a
pump station, operated and owned by NMID, downstream of Janicek’s property. NMID has two
pumps that recover water from the Purdam Drain and divert it back to the Kennedy Lateral to
provide water to NMID’s landowners. NMID has another pump that delivers pressure irrigation
water to St, James Place Subdivision. In addition, landowners within NMID have obtained NMIDs
permission over the years to pump water from the Purdam Drain as supplement water during short

or low water years.

DATED this_ 2§  day, of teb Oery, 2008,
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#ﬁ?ﬁ P. Anderson

Swarmn to and subscribed hefore me this :.275 day of jﬁmﬂ . m

, 20068,

Q-/% Lupi S “{z“ﬁ?

Tt LT
&, T ?g Notary ?u%ﬁii) for Ydaho
& $F seseoTeda % Residing in S, ¢, Idaho
§ S ’.P‘ GARY *% ‘v% My Commission Expﬁe% o, b”
£EEF 0 L, 1%
- ST T B
%= €, ?g}ﬁ (’an,%ﬁ'g
% ¥ gy it O
0, 3T, ATE of
erssisesons
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CERTIFICATE OF SERVICE

Ii-{«
I hereby certifv that on fi‘iﬁ/z day of March, 2008, a true and correct copy of the foregoing was
served upon all parties Hated below by:

(%% U. 8. mail, postage prepaid { ) express mail
{ ) hand delivery { ) facsimile

Janicek Properties, LLC
/o Michael P. Lawrence
Givens Pursley, LLP
601 W. Bannock Street
P.O. Box 2720

Boise, I3 83701-2720

USDI Bureau of Reclamation
Represented by:

US Department of Justice

Eovironment & Natural Resources

550 West Fort Street, MSC 033

Boise, Idaho 83724

Director of IDWER
PO, Box 83720
Boise, Idaho 83720-0008

=" S. Bryce Farris
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HECEIVED

S.BRYCE FARRIS (ISR #5636) Mak i & ?ggg
RINGERT CLARK CHARTERED DEPARTME T My
455 South Third Strest WATER Hgégéﬁggﬁ

P.O. Box 2773
Boise, Idahe 83701
Telephone: (208) 342-4591

Attorneys for Nampa & Meridian Iirigation District
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

]
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

LT ST

Subcase No, 63-27473
In Re SREBA

Case No. 35576
AFFIDAVIT OF JERRY GREGG

[P Nt Pt S S vt i S

STATE OF IDAHO )
) ss.

Counily of Ada)

Jerry Gregg, being first duly sworn upon his cath, deposes and says that

1. 1 am the Area Manager for the Snake River Area Office (SRAQ), Pacific Neorthwest
Region of the U. 8. Bureau of Reclamation (Reclamation), I make this affidavit based upon my
personal knowledge, and I am competent to testify to the matters contained herem.

2. As part of my duties as the Area Manager, I have access to and amn the custodian of

the records for the Boise Project mamtained at the SRAO. With respect to the above-captioned

subcase, I am familiar with many of the records, contracts and reports concerning the construction,
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operation and maintenance of the drainage system located within the boundaries for Nampa &
Meridian rrigation District (NMID}.

3. On or about June 1, 1915, Reclamation and NMID entered into an agreement
concerning the construction of a dramage system within NMID's boundaries. A {rue and correct
copy of said agreement 1z attached hereto as Exhibit A

4, On or about Novemnber 5, 1918, Reclumation and NMID entered mto another
agreement concerning the construction of a drainage system within NMIDYs boundaries, A trueand
correct copy of said agreement is attached hereto as Exhibit B.

5. Continuing until approximately tie 1970°s, Reclamnation prepared annual reports for
the Boise Project. These reports contain information regarding project construction, operation and
‘maintenance activities, which include acti;sjties relating to construction, operation, and maintenance
of drains within the project.

. Attached as Exhibit Cis a true and correct copy of a portion of the Anmual Report for
1915, which includes information regarding the construction and operation of NMID's drainage
system.

7. . Attached as Exhibit I is a true and correct copy of a portion of the Annval Report for
1916, which inchudes information regarding the construction and operation of NMID's drainage
system.

8. Artached as Exhibit ¥ is a true and correct copy of a documein entitled, “Map
Showing Location of Proposed Drainage Ditches for the Nampa-Meridian Iirigation District” dated
March 1914. This map was included as Exinbit B to the 1914 Annual Report.

9. Attached as Exhibit F is 2 frue and correct copy of a document entitled, “General

AFFIDAVIT OF JERRY GREGG - Page 2



Map” of the Boise Project, which was included as part of the 1814 Annual Report.
8. Attached as Exhibit G is a true and correet copy of a document entitled, “General
Map” of the Boise Project, which was included as part of the 1916 Ammal Report.
14. Attaclied as Exhibit H is a true and correct copy of a photograph taken on June 22,
1914, which shows an electric dredge excavating Purdam Slough Drain through the Lemp ranch
"This portion f,}f; the Purdam drain is located several miles or more downstrean of the Jocation of the
point of diversjion for 63-27475.
il. Attached as Exhibit I is a true and correct copy of a photograph taken on June 22,
1914, This is another photograph taken on the same day, which shows an electric dredge excavating
Purdam Slough Drain through the Lemp ranch. This portion ofthe Purdam dram is located several
miles or more downstream of the location of the point of diversion for 63-27475.
12, Tam not aware of any historic records maintained at the SRAO that woeuld show the
existence of a creek at the location of the point of diversion for 63-27475 prior to commencement of

congtruciion of the Purdam drain in 1914,

DATED this__ {2 day,of _ [Na m}\ . %098.
“)

) & A0

\ ff/* (1Y

- /
-~

e
Swomn to and subscribed before'me this {2 day of ¥ lascH , 2008,

“g!”ui’tl‘.h ] w} i - I o .
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é:? A ...»"‘ "-..‘»y%g Nbthry Public @k}r ldaho
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CERTIFICATE OF SERVICE-

correct copy of the fsre%gosacr docuiment via email first-class mail to the individuals listed below.

#*
Dhereby certify on this | /. ? day of / /J/}MM{ 2008 T caused to be served a true and

Tanicek Properties, LLC
c/o Michzel P. Lawrence
(Givens Pursley, LLP

601 W. Bannock Strest
PO Box 2720

Boise, 1D 83701-2720

USDI Burean of Reclamation
Represented by:

(IS Department of Justice

Fnviromment & Natural Resources

550 West Fort Street, MSC 033

Roise, Idzho 83724

Dhrector of IDWR

P.O. Box 83720
Boise, Idaho 83720-0098

Foer

S. BRYCE FARRIS
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6. - Thst éﬁé Pistrict will pay to the United Sistesytb&A
sum 0f Pwenty-four Thoueand EBlght Bundred Forty-------- -Qﬁllé?ﬁ
for storége‘eayecity in Arrovrock: Bpservoirw e regervoir to
he‘cenetihétaé 93 thﬁnﬁﬁite& Stetes on Boise Ri#er_in,ﬁoiee
énﬂ Elmore G;unﬁﬁes, Idsho, ond tc heve a eé@écity of @étwesn
BGO,QGQAénﬁ 250,000 scre-feeti- ené the Unitsd Stetes will pro-
%iﬁe for the Distriet thet 2ortion af the Tolsl storsge
as;gcitg'gfgﬁrrowrscﬁ.Réservoir which Ewegig_gggratgeasanﬁ

-

Elght Bundred FOrty ---~--=---cmmmcmceocememeaomonon i P0Y18TE

I R
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ia of the totzl cost of 291d regervoir, snd will deliver st
the downetresn end of the cutleta of the Arrcwrocl Reservoir,
for the District esch yeer efter the completion of ssid

%sarvcir ths eama proportion of the etored woier svellalle
from zsid raaervnir st suek times after three (3} dsys notice
from the Pistrict ‘ﬁa the ﬁmtea Statee officer in c‘asrge snd
in anch suantities ss thﬂ 3ist*ict mey éireet no% in excees
of tha ngtrlet‘é proporticnata yart of the avam}able antlet
capacity T&e total eeat of asi& rﬁaerveir will be deter-
minaﬁ an& etsteaAby the S&cretary Gf the Intarioy in hi&
Pﬁblie Hctxce ox'the chargés ta be msae for ths ‘Boise Project.
snd to 1nclnﬁe ﬂ11 é;éésﬁnd ez;eneaa of whstseevgr neture or
kind far tha ?Uxﬂﬂﬂﬂ of, growing ont of in ccnngotion with

or reenlting i&om the conetruction of eeid raeerwoir &ncluﬁ—
ing angiﬁesring exnenees and averheaa ehsrgee and such é
iﬁtereat if sny, s may b& payab}e on sccount of adveﬁeaa
und&r $he ﬁrﬁvieaona of the ﬁcﬁ of Congrese of June 25 1919 a
(36 Btet. L. 835) ox nther le@islstﬁon by Congrese.

7. . Thg ssiﬁ sum. afzwanty four ?hsusaﬁﬁ Bight Hundred

Dollsre 3h311 be peia by the Distrlct to the Unﬁted Stetes in

C the’ sama number af prmnsl inﬂtﬁllmente not leze then ten (10)

epd some- pereentag& of the totsl in esch snnusl inetsliment
eg ie fized by the Seeretsry'of the Interior for the lends of

the Boics anject'in his Putlie Fotice snmouncing the con-

-8~
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struction cherye for the Dolze Project, the Ffiret inetell-
ment to e due end Daystle one (1) year sfter the dey on
vhich szid fubltde Zotice for the Boiee Project ig isszued
vy the Becwet:ry of the Interior an? one instsllment on ® e
gume dgy o e¥ch yeér theresfier until s11 . inetsllmente sre
psid; and the ﬁﬁﬁtrict will use the Loaxing nower of the )
Dietriev, end 811 the powere snd reecurcee of the Distriet

" go-colleet smetd snma.of‘maney,.anﬁ oey the szme to the United
Stetes %heﬁ.ﬁﬁe,‘&nﬁ will glso voy esch yeer its prégortioﬁst@_”
sheTe of the cost of onpersction end meintensnce of eeid reeayﬂﬁ T
voldr znd Adelivery of woier thsreirﬂm,‘eﬁ announced by the h
Secretsry of the Interior. B

E. Ho intefest will be chzrged on eny of the &siéAiné

sig¢llimente Tor drcinspe worll, or stored wster, or momey 1o

O

be prid Yo the United Bizten for olerztion end meintenszuce, ox

ceceount of the éreinape works or slored weter, until due;

wut sny pert thereol vhick mey remsin.unneid sfter the stme

je due shell bear interest from meturity omtil ~sid 3t ten

per cent (10,) mer smaum, znd tae United Stowes shell not be

oblized to deliver or turnm ouwt for the District zny s=tored

vziwer whnile the District ie in defsult on sny of the pay~
ments hersin provided to bLe mede hy the Distriet to the
Unite”d Steies.

9, The Distriet sprees to 2dstribute the smount of

. wg“ ‘ o

S e 2
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water deliversd to it by the United Stsies unler thie contrsch

in full complience with the provieions of s531d Raclemetion
Aet of June 17, 1902, and the rules znd regulstions there-
u?ﬁér, and to ues znd distrivute the csme only‘uéon the
lande within the District, end in complisnce with the pro-
vieione of Section 2 of the Aet of Congress of’@ébruary 21,
1911 (36 Stst. L. 985) known as the Forren ict.

10. The stored weber Irom Arrovrock Reserveir herein-
ebove egreed to be purchesed by the Distriet, shgll be
diverted frdm Be?sa_ﬂiver tbrgugh the c¢anzl pretem of. the
Disiriet end delivered to old weter right 1anée_;ﬁ the Dig-
triet to supplement the water eupply oF Buch 1sn§e gt timee
when the natursl flow of Soiee River ie ineufficient, and
ths 3§£sfitﬁ and coet of such stored weter shall be enpor-
tioreé to eguch lends; Frovided, hawéver, thet n¢ nortion
of es#ld stored weter is fo be delivered, snd no éart of the
cogt thersof epportioned to thoss old water rightﬂlanﬁe of
the District to which the first priority right of the Dis-
trict héé tesn zllotted under the classificetion of lands
g to priorify, which hss been made by fthe Disirict, it

. heing coneidered thet the lende hsving the Tirst priority

righﬁ need no stored woter.
11.:. Por the oroject lends in the Dietrict, the United

Stetee will Drovids both storsgs czmseity in the reservoirs

i 0w
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of +the United Ststes and corrying csvseily in the United Stotes
Censl Jzetem of the Boise Project, znd eaeb:yesr after thé
cormpletion of the arrowrvcek HRegervoir, will deliver to the
Dietrict for distridution to the project lende n the District
lying'unéar the conel syetem of the Dletriet, se neerly se
orectiesl, the seme proportionste shere per scre of the water
setuslly esvsoilsble from seid works of the Unitgd Stéteé, both
flood weter snd gtored woter, sg 18 provided Ior glmilsr 15&53_
in the United 3tstes Bolre Froject, outside of ihe Dietrict,.

except se otherwiee nrovided in peregreph iz hereo ., but n°§~,+

more, however, than ies neseded for bemeficisl use ‘on esid land,. °

and for the project lands in the Distriet lying shove the.csnel
eyetem of the District ® similer water eupnly =111 be furnished -
direeily hy the United Stsies throuh the latervle ene csnslﬁ

i = iy

‘ot t}le United St’ftﬁﬂu (mhﬁ Wﬂ‘ter Qu'{g"}lv 'ﬁor t'}_ﬂe *}‘r{}seat lends , :

in the Eiﬂtriat ghall be ¢arried thropph the Msin Cansl of tqag
ﬁn:ted Siziee 3Zoise Projeci, snd thet portion for the project i
lsnde lying under the cznel of the Distriet delivered to the \\
Distriet st couv&nieg% seints in the Dietrlet where lztersls or/
distrivuting canele from the Cunsl 3Srystem §f'th£ United Stztes 2

resch or eroes the csnel of the District, end will there be \

received by tue Dietrict omd fistributed by the Distriet to L

the rroject landg in ihs 3ietrict entlitled to the use thereof; f

under the provisions of e certain contreet Jor the dieﬁribatioﬁ{

«1l-
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of water, between the periiss hnereto, dsted April I, 1909,

s

1t being uhderstood thet the said certein contrect sbell >
remein in effect until euch time 28 2 new contrsct ensll be {
mutuslly sgresd upor by the parties hereto, érévi&ing'far |
T aiffersn% method of distribnotion oi weter snd divﬁaicn .
nf the eoet of dietri%atiwn.'

12, e Dietrict will promptly spportien to the -&ﬁiﬁﬁ‘ |

Tonde in the District: a totel of Three mxlmn Thres M

four thsﬁeand five hundred ($z.304,600) Dci}srg, being s
charge of 3event?-five {$75:00) Dolisrs pam aera se tﬁa &““” 5

fits unaar tbie ¢contract ‘Yo -eeid 15&&3- pr011ﬂsd hemever s
thsﬁ if tha buiiaiﬁg charge per sere annaancsa hy hhe SEQxev;’Qi
tsxy of the Interior in his Public Notice ibr aimilar 13333
of the Boi&a Project, is less thon Seventymtivﬁ f$?§ 09) ‘
Dollare per sere, then the assesement of heuef;#e againet
the project lende in the District shall Be reduced to the . -

geme amount 7er scre g2 is emnounced by ihe Seerotery of

‘the Inﬁgriu;.fﬁr the sirmiler lande of th& Boiee Project,

snd the ﬁiétrict will epllect the sums s8¢ sppoytioned

to euch project lande §$ the Dietrict =né §$y the Eém?w‘

te thezﬁnif;ﬂ Stateg in the same number 0f snnpsl instell-. .
ments ﬁat less then ten {10) snd ssme egchedule of grsduﬁted
p@gﬁenxu 68 18 fixed by the Secretery of the Interior in
bis Publie Notiess for eimiler lends of the Boise Projsct
ountelde of fhe Bigérict. Provided, thast should the |
constriaction charge'par scre gnnounced by the

-lam
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Secretary of the Interior, fer the XNoipe Projfect for s full
wster right, be in excessg of Seventy-five bellafe ($75.00)

per ecre of drrige¥le 1snd, the benefits o ge &sﬁéaead‘ta

the Projees lumnde in the Districet omder ﬁhia cogtrect eﬁd
eallecﬁea by the Bigtyriet under this eozﬁract frem the ﬁaié
vroject 1lsnde for ths peymernt to ths United Stetes ef the
¢onetruction chergs, éhell neverthelans be only SevenéV—fivw
‘Dollzre ($75.0C) per zere, and the numbar of instsllmante sud
the percentsge oy the ftotrl 18?851& in each ennusl inctailmﬁﬁﬁ
. ghsll be the seme nomber and rercentege s8e for fthe Isnaﬁ of
the 3oise-Erc§ent gﬁﬁsiée eZ the Eiétficﬁ Tat 1n.that evenﬁ
the smount of both stored vster end flegﬁ woter *ﬁrnishﬁa for
euch project lends in the District by the United Stotes shell
be the seme 1 Oﬁortion of the smonnt furnished per scre to

the lsnﬂs of the Boise Project outeide of the District se
Seventy-five Dollure (U75.00) ser sgre is 1o the cherge au-
nounced for the Boise FProjlect lzpde outgide of the Digltriet:
Provided, thset in th:t event, ths owners of aroject 1@&&8

in the Bistric€‘ individuslly or the ﬁistrict on wehelf of

aii the drojeet lsné owners in the Bﬁaﬁrict, mey, 1f they
br'it'sa slect, bty upplementel comtrsct with thé United Stetssg,
aeﬁare Trom the United 3istes vorls séditions) weter sufficient
to meke Lhelr weter righte eqnrl in smount Jer écre to the

™~ i

rizhie farnizhed by the United Stotes to girmiler project lends

15
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Qutsiae of the Distriet, by,payment o¥ ths 5i§§§¥gﬁé§hﬁéﬁﬁeen
Se?enty*xmve fe75 00) Dclwmrs per acté éhﬂ‘égé};§$f*e snﬁﬁancaﬁ
by the Sgeretsry of thé Interiox zn ﬁie Public Hatida far the
'lanﬁe af the Boise Pro*ect Qutsid& the Dimxﬁicf Tt the smount

to ha eppgrtienea to the *ro*eet 1ana§ in th@ Brﬁﬁrzct an&er
thia ﬁresant contrsct shsll nct be in erfens of- Bevanty-Five
%?5 00) Dollers ver acre. ' Tha 1ﬁatallmenﬁﬂ of the chargaﬂ
appcrtzoﬁ&d to the ﬁroject lanﬁs 1n the Bﬁstrict thell ba &ue
anﬁ payﬁblm Trom thﬁ D1etrlct to the United sthtas %ﬁ thﬁ vame
dsteg ae fixed’ by tha Secretery o the intermer {n big Puﬁi1c‘
Xatiae for the ﬁaymant of the eherge® for~ ﬁﬁe 1an&a of the
Boize ”r@ject eﬁtsuda of the 3istrict. The Dﬁstrie% will ha
reimhure&& by the ﬂﬁlted St@*teﬂ 'Pcr ‘t:he ﬁﬂ,ct of di&tribating
the w&tgrxts,aaﬁa gxoject Iamagxnn.the ﬁiﬁfr1et by %ha “&yment
' to the ﬁiﬁtriet of the ﬁfbg;sta_ebar@ of thé pogt of. aﬁerafiam.
an& mzint&n&naa ﬂrovided in the-eontract of Anvril” L;.ygcg;‘
b&twean the Dietriét gnd the 8niteé Strtga, until the eyﬁifaw
tion U’ esid contract es “rsvzdeﬁ in peregrs-h 11 hereof wnd
there&ft@r ander the new, ccntrﬁct ‘IQ?iﬂed 0o, e mede in

| varsgranh 11 hereof. The Qvoject 1&553 in the. Dis triet wh&ll
ney ths aama‘onerstion &na m31npeneﬁce cherie er £cre ss
annoﬁneed by the Seeretory of the Intexior for egimiler lsnde
‘of the Boirce ﬂreyﬂct snd the srme s?&ll be ‘ebllected by the

w?

Dirtrict For the United States snd ceid over by the Dmstrict\¥

~14-
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to the:-United Stetes, snl upon notics frowm the ¢fficer of
the United Stetes in cherge of the Boise Project, the Digkrict

will withhold*the delivary of water from such project lends -in

. the Dietriet 2c are in defsult in the poyment of s8id operetim

end meintensnee chorge.

13. It i8 fully wideretood thet the old wster right
lends Qf‘ﬁ%a~hﬂ£ﬁrﬁ¢t-&h&ll“net*in.any event be lis¥lie. for
sny pert of the cherges herein sgreed to be zpportioned to
and collected from the project lsnds, nor the project lenés
for-say rortion-of the chorges herein sgreed to bs zppor-
tioned to or-collected from-the old weter right lsnds in the
Distriet, snd the United Stsles égrees to m&ﬁve‘the rigat to.
held eiﬁher of ssid two cloesee of lend for sny vert of the
ch%rgaeﬁheTEin‘ﬁéreeﬁ o be soportioned to pmd peid by the
other, but wiil look to the 01d wster right lsonde for the ola
weter right lsnd charges andlthe project lapds for the vroject

T

lond ‘cherges.

¥4. Fo interest will Te c¢harged on sny of e&id instdll-

ments for water to e efuunlied. to s2id jroject lsndg in the
District uptil dué, but eny pert thereof which nsy remain
wnnsid sfter ths gonme ig due, .e2boll hesr interest from meturii]
mtil psid et ten (Ig%) psr cent oer snnum, and the United
8tstes ghall not be obliged to d¢eliver or turn out for the

District any wster for such »roject lznds in the District pg -

~1H=



sre in defoult on any of the rneymente hereln vrovided to te
mode. PFrovided, the nroject lends in the District shell be
. gubjeet to the seme provieione es to résiaehce, ealtivetion
énﬁ 1imit of sree ss the lsnde of the Boiee Froject outsife
of the Dietrict. .

15. fThe United Stebed will aesent to the relemse by the
V Peyette-Boise Wster Users’ Associetion of soch lsnds in the
District se hsve been subscribed under etock subeoription ond
contrect to the eeid sesocistion, snd hsve therefore become
.sulbject to the llen vrovided in such sobserivtion snd contract
for the repeyment of & nrovortionate nsrt of th@ cost of ﬁhe'r(
Poayette-Boiee Projecy from the lispn and oﬁlﬁgetion of ﬁacﬁ
mtock eubscfiﬁticn, end eleo releage gnd erncel the cgntzéc%
nnder dste of October 12, 1906, tetween the Hompe & Heridiam
Irrigetion Dietrict, snd the ?eye%te-ﬁoige Tater Users' assa-
‘eiation; grefiding for & credit to ;he seuteeribed lends of
the District Jor existing worke, s regeris toth the old
woter right lende esnd the project lunds.

i6. The Peyetie-Boise Toter Users' scsocistion sgrees
to Joln-in the releszse of geid stock subserintion controcte
gnd liens unon conditions sltove eloted, cné its name ig gub-
geribed -hereto in evidence therscf.

17, ‘There any anpronristions of wster hnove beenr msde

snd weler rigate secuired bty morties other then the Distriet

G
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out of suy of the draws, €loungbs or netursel cheunels of thé
¥ompes & Meridisn Irrigetion District, snd such righte Bre
interfered with by the despsning of fuch chennels gnd the
conetruction of the esid drainspe eystem in the Qigtriaty

it is understéea thst the money berein provided for the con-
etruetion of drsinsge. worke chall be sveilable for the getipe
fection of sny Juet eleins for demsges snd of Judgrments,
1isbilities or obligestions om sceonmt of, g{éwing out of, or
reeulting from the interference with ny such rié@ta_bydtﬁe
deeyening of such chenmele snd conetruction of such drsinsge
pyetem, end tﬁat the United Ststes mey bey such clsims, Jndg-
wents, lisbilities »nd obligatione oSut of esid money. Any

. leztergld construction which may be sgreed unon &eﬁween-tha

Bietrict snd the United Ststes se being necessary to replsce
the rights of flow throngh ngtursl drsinsge 1ines, may be
built by the United Ststee s& o port of the drainsge syeten

herein contemploted.

1IN TITITESS THEERBOP, the nertiee hereto beave csused

their nsmes and sesls to be sttsched the day snd yesr tfiret

sbove written, the [Houmpa & Heridien Irrigetion Dietrict, end

the Payette~Boiee YWeter Users' Aszrocistion, ac?ing'in ?ﬁr;

gusnes of reeclutions of their Bosrd of Direetors, of whiech

-lT-



¢ertified copier sre hereto sttached end msde » purt hersof.

EAMPA & MERIDILN IRRIGATICH DIBTRICY,

gseﬁi} _ ‘
| By K. B. CARPENTER.
A??Eaﬁf - | Preeident.

C G. A. DERIROTON, - B

Seeretary.
SAYRTTE-BOISE WATER USERG' ASSOCIATION,
(sesl) By J. W. BRAND®.
ATPE3E.
W. L. GIRARD,

Secretary.

) 7

Stoiat (lost SEORENARY OF T98 TEIZRIoRr, for -
' snd on behslf of the United
. States. o

~18-
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Eiint T 95 NEPARTMENT OF THE INTERICR
Jf UNITED STATES RECLAMATION SERVIGE
Bolss, Idako, ~ Des, 19, 1918,

{&?ut ‘&mmal
' e2@% to the Director and Chisf Engineer (through Unief
of Gcms uruemon}

g

T PRI

signeture by Secrstary of the Interif
Subject: Forwarding contract for W ik
C?.?;*
The contract deseribed below is forwarded herewith. o¥
| =
i . . S i
Agreement! dated Bovember B, 1818  --- Bolse Prcgee%wk.g
Executed by =--~FiMPA & MERTBIAE IRRIGATION D ISTRICT-- ,.zg
-, &
sxxey Signed by Searetsyy of thy Intetiel
g
Estimated amount invelved, $9%,6486.00. E:-*Q
B
Purpose of agreement: WBtex rights for lande in towsite of Nempsy ~
{¥e8 Insltuetions on back, par. 6.3 o .'33 &
Foxrn of contraect spproved by telsgram from Xlmg dsted é@g.%?, ¢1y % g”
8& pay letter of Distriet Counssl dated Lag. 13, 1917, 3See slge =
Yelegrem from District Counsel to Chiel Counsel dated Hov.¥,1817, g
and felegrem from Holgste te Stentemyér dmted Tov.8,1817. BLS§
ORI THRMLGHG T3 LA CEVERIH FORPFLFPHD WW@WW P o8
et a st A RRA A 86 0o
E;ﬁnm-";é = :
rBenver, CGolorado, and Project %,}g:j@
- | o
MANagET 2% o oo s e e B4R, XGBMO. PR
<o bt
and ... 33.&@:‘;.3"; G‘mme"“ &t Bolss, Idabo., “8E-
of the ) i R
L= i
z Be Ha ufﬁiﬁ*ﬂ'ﬁ@e* - ?E’;}g
Signature.) R i o
\:‘, e f:“’“ﬁ: ’.;i
: =
B w18
] ﬂ: S o N
1"'{3 ;:3 So ll‘
& ook
QoT b A 69 E5E
The blanks below to be filled in the W&shznéton 0 flce i:?fi‘ ;
S1gna: &.C. B",M,MM], Frimat-Ctenite=f> SEETE AT o nﬁ%rj_gﬁ}i‘ oo
T '" ' o &
Date of XFBETXFE slgmetare ;) . - 1971 5 Hg
- ¥ (g
o

ﬁlractor "Emﬁ‘—g%&e%—&w

Ty

r;"‘isf"ll ¢ w‘ .S
RERKOE gnTAT RCZAnR o L

Bond, if any, approved by same cjz‘;j; on same daﬁ:‘;@%
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INSTRUGTIONS.

P

1. This form is devised to render unneceszary the writing
in the Washington office and in the field of various routine .
ters in refersnce to Gontééctsg

2. The projest or other offise where the contract criginate
will transmit one copy of this farm'in gxcess of the number -
off%ces whish are to be advised of approval. For example, i
ugual case where the project manager and Chief of CGonstrucitis
are to be advised, thrse Qoéieé shéuld be ment 3o the Washin
offiace.
(S.:Thé“Ghief:of Construction will male proper notation -
icopyhaf,the apntract showing the date when the csontract is
warded by.him" =~ o |

4. Any special matter or information relative to the e
too long to write om the form should be set out in z statems
or ¢certifiscate accompanying the other papers.

%. When reference is made to previous correspondence the

therecf should be given.

pame e

T T TTOTWRRYOSD SRy Il )
{,&ﬁ'&.‘.‘::ﬁ‘i-&kf-ﬁki} hed ARV OF2FLUH.

Encloguras:
1 0rig. & 2 cozies of form letier,
T % &2 7 " asntrect,

Originsl letter of Degember 19, 1918, iron
Bigbriet Louneel B. E. Stoulsnyer to Drector.
Original lovtey of Teeswber Bl, 1uig frow Distriet '
Goungel B, I, Stoutenmysr to Diveasher ) )
Qriginal e&r%iﬁia&%a Lrot Bis@ri&ﬁhgﬁﬁﬁéﬁg vote authoris
sontract, snd B eopiea theracls ‘ . (

o
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SUPPLEMENTAL CONTRACT

betwesn the

WaMP4 & MERIDIAN IRRIGATION DISTRICT and the UNITID STATES.

e SRR R

|

Traft of December £0, 19817.

1

THIS AGREAIENT, made this 5th  day of Hovember
1918, bpetmeen the URITZD ST.LITES OF AMERICA, acting for this

surpese through £ o i, Z 2 S

Seeretary of the Intericr, unégr the provieiong of the A
of Congress of Juns 17, 1902 (32 Stat. 388), and acts
amendatory thereof snd zsoomlementary thereto, snd nar-
ticularly Secticons 2 and 3 of the set of Cozngress of
February 21, 1911 (36 tét, 925}, hereimafter raferrsd to
a8 the United States, ond the HAIP., & MSRIDIAR IRRIGATICH

wy

DISTRICT, an irrigation Adistrict organized andsr the lavs

",

of the State of Idahe, nereinafter rafzrred to ag fthe
Distriect.

HITHESSETE, THAT:

1. CTHERBAS, under that certsin contract betwesn
the Unitea-States and The Uompa. & Meridian Irrigation
Dietrict, dated June 1, 1915, it is provided that as

a part of the genernl drainage eystem of ite Boise

Projeet, the United States vwill consiruect for the Harmpa
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& Meridian Irrigation District, a drainuge =zystem to 2

total cost of Five Hundred Fifty-seven Thousand {H5657,000])
Dollars, and that the District will nay %o the United States
for that portion ¢f the above deseribed drainage work in the
Digtrict equitadbly chargeable to the old water right lands

in the Didsfriet, the sum of Two Hundred Sixty-six Thousand ”
(4266,000) Dollars, and vheress, the Arainags eystenm con-
templated under the proviesions of eaid contrsct, and esti-
mated tc cost apnroximately Five Hundred Fifty-seven Thousand
{$BB7,000) Dellare, has been constructed at a cogt of sapwroxmi-
maﬁely Three Hundred Rorty Thousand {;540,000) Dellars, and
whereas, it i not necegsary te spend the balauce of the

said Five Hundred Pifty-seven Thousand {3557,000) Dollars

on the gaid drainzze gystem, and wherese, neither the
Digtriet nor the United States degires to spend any money
ununecesgarily on gaid weorlk.

IT IS HEREBY AGREZD that sald drainage construction
shall be termingted a2t a cest of not teo execeed THRAR HEUNDRID
FORTY THOUSAND ({5540,000) Dollare, and the amount to be naid
aby the District to the United States for that portion of the
gaid drainage works equitadly chargeable to the old water
right landg in the Digfrict shall be reduced in like pro-
portion as the geid eost of Three Hundred Fort® Thousand
{3340,000) Dellars is legs than the said ectimated cost

-8
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of Pive Hundred Fifty-seven Thousand {8557,000) Dollars,
namely to £66/557ths of Three Hundred Ferty Thousand
{£340,000) ﬁollars, or One Huondredi Sixty-fwe Thousand

j

ihree BEundred Sixty-nine and Bighty-four/hondredths
{3162 ,369.84) Dollars.

2.' AND ¥EZREAS, paid sstimate of the actual copt
of Three Hundred Forty Thousmand {{340,000) Dellars containg
an allowance for certadins items of contingent liabhility
and expenge vhierh may or may not have to be naid, and
whereas, there ig also some woseibility of sddiftional
credits from the pale or transfer of eguipment.

IT I8 HEREBY AGREED that should the sctual cost as
finally determined be less than Three Hundred Forty Thouszand
($340,000) Dollars, the Secretary of the Intericr wiil fur-
nigh the District a statement of sdch actual cost and in
that gvent the amount to be naid by the Distyrict to the
United Btates for that -orticn of the salid drainage works
squitably chargeable to the c¢ld water right lande in ths
Dietriet, chall be reduced to 266/557the of such actual
cozt go gtatedl by the Secreatary sf the Interior.

3. AHD THIREAS, the eald contract ¢f June 1, 1915,
provides for furnishing water righte for the rroject lands
of the District at a charge of Seventy-five ([75.00) Dollare
per acre, with & »roviso that Iif the bdbuilding charge announced

B



by the Secretary of the Interior in his Public HNotice for

e

similar lands of the Deise Project, is lees than Seventy-
fiva {£75.00) Dollars psar 2cre, thsen the assesement of
henefite againsgt the rroject lands in the District shsell be
reduced to the same amcunl per acre as i annpunced by the

gea

(@)
ik

Secretery of the Interior for eimilar lsnds of the Io

Project, and vhereas, the Secretary of the Iaterior, in hie

@
n

Poukiie Hotice of July 2, 1917, for *h 2if Boisge Projsct

ras anngwmeesd a construction charze of Aighty (880.00)

“

Dollars per acra with nrovigo that if writhin one year

f

all the irrigevle lande of the Boiees Project are auly
pledged to return ine sayment of the construction and
cperation snd maintenance charges sither through individuoal
contregety, wmater usere! assoeiation ceuntracts, or through
irrigation districte, duly organized and confirmed by
judicisl &ecree, then the gaid charge of Eigauty (280.0C}
Dollare per acrs will be reduced 4o Seventy (L75.00) Dollars
pér acre, and further providee that 4if all of that portion
of the preject lying northeast of Indian Creek between the
Hampa % Merildian Irrigstion Dietrict and the Hew York Canal,
is duly pledged t¢ return the payment of the construction
and cperation end maintensiuce charges, then the eaid con-
struetion charge of Fighty (580.00) Dollars ver irrigable
acre for a full water right will be reduced to Sesventy

—fe
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(870.00) Dollars per irrigable acre in said nortion of the
project, and whereng, the said portion of the Boize Project
iz the pﬁrtion‘imﬁeaiataly cdioining the District, and wherese,
the landcwpers of the Distriet, throwgh the organization of
én irrigation district and the gaid contrsct hatween the
3istrict‘énd the Unitsd States have already complied with
all those srovigzion® recuirsd of the e2id adjacent lands
of the Boises Project ag the conditiong ujonh which the gsid
Seventy (570.00) Dollar rate may be gecured;

IT IS HEREBY AGREED and onderstood tazt the said
rate of Seventy ((70.00} Dollars per acre cof irrigadle
jang iz the rate swlicatle to the said »roject landz of
the Hampa & Meridisn Irrigation Distriet.

4, AUD THIRZAS, the said contract betwsen the
District and the United States nrovides thast the‘charges
agreed o e peid by the District to the United 3tatss
ghall be payable io the same number of annusl installmente
not lees than ten (10) and same cchedule of gradnated
paymente ag iz fized by the Secretary of the Interior in
hiz Public Fotice for similar lands of the Boiss Project
cuteide of the Distriet, and vhersas, under the provisions
of the aet of Congrese of August 13, 1914, known as the
Reclomation Extension 4ct, and the Poblic Notice issued
by the Secrétary of The Interior under date of July £, 1917,

-

“G.-


http:contT8.ct

the charges for mest of the lands ¢f the Boige Froject will
be paysble in twenty (£0) amnuel installmente upon the
gcheduls of gradvated paments et ogut in Seetion two of
gaid Bxteusion hAct.

CIT I8 AGREZID snd understoocd by the parties hereto

that th

6]

eonstruetion charges agreed t6 be paid by the

ot

District o the United States for drainage, storsge rights
and full water righte, shell bs due ard paysihle in tvanty
(20} ennual installmente ppon the gchedole of gradaated
vaymeitd geot out in SBection Z of the eaid Extension Act,
namely:-~ The firet fonr of euch ingtallments ghall esch
be two ver centum, the next two installmente shall sach

be four per centum, and the next fourteen sach iz per
centun, of the tetal construcztion charge.

5. AED "EBRZ4S, in allotting water righte =nd
apportioning henefite under the erid contracti of June 1,
1915, tne District omitted to Furnish any water rijnte
to, or agsess any benefits againsty, the dry lands within
the corporate limits of the Cliy of Nampa, and whereas
there are sbout Pwo Thousand Pive Hundred Hinety-{ive and
twenty-five/mandredtns {2,595.25) scres of dry lands within
the eaid corporate limits, and vhereag, the said lande are
zrid lande, incapable of producing agrienltural crops
without irrigation, but fertile and productive if irrigated

-
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and egpecially valuable for intensive farming purposes on
aecownt of their location, and whereass, thers ig no other
&yailable gource of water gupply for said lands except from
éhe irriéa%ian 7ol congtrueved by the United Biates.

J{ow,) THZREFORE, it s herohy agrsed
will pirchase from the United States for gaid lands, and
the United 3tatss will =2ll to the Districet for gaid lam&s,

<

mater rights frow the irrdgetion vorks of the =2aid Boiss
Project, snd the Digtrict wiiz way the United States for
said righte 2% the game rate per acre snd will apportiocn
benefite 4o exid lande o% the smae rats per scre ag other
project lands in the District and the saler yights to be
furnighed for ssidé lanfs to be of the same Tind and fur-
nisned upon the ssme berms asnd conditicne ae trose furnished
te projeet lande of tae District outside of the corporzte
limite, sxcept that the District may deliver the mater fo
the landowners &t the corporote limite of the tomn of
Rampa ana shall not b renuired fto distritute the water
within the cerporate limits, and fthat iz the construction
of laterale for said lande fthe United States will not
gongtract such laterale witbin the corporste limite cf

the City, ezeept, wnhere laterale of the same kind comuonky
built by tre United States outside of the said corporate
limite, can e built without any sxtra or unusual expenss,

"



the water to be distributsd within the said corporate limits
Yy the landowners themselves, or by such sgency as they nay
seleet and wrovide Tor that purpose at their om expense’,
and all structures or gpecial construction or meintenance
reguired Ty the ordinances, regulations and poiiée noOwer

of the City, shall he provided by the landctmers of the

City at their own expense.

6.  ABD WEEBREAS, under the provisions of Section 6
of eaid contract of Jurne 1, 1915, the District purchased
from the United Statss siorage rights in arrovrock
Reservoir to the extent of the provortionzte part of the
gtorage capacity of said reserveir that Twenty-four Thougand
Eight Handred Forty (3524,B40.00} Dollars ig of the total
cost of said reservoir (4,750,000}, and whereas, certain
landowners of the Distriet rsguire some additional storage
water and have applied fov the District for spwroximately
Ore Thoussnd Nine Jundred Ninety-two and thres/tenths
{1,992.3) acre-feet of additional sterage carpacity, and
agreed to pay for the same;

V1T IS HEREBY ACGREED that in addition to the Twenty-
four Thonsand EBight Hundred Forty (524, 840.00] Dollars
rrovided in sections 6 and 7 of =aid contract of June 1,
1918, the District will pay to the United States the sum
of PHIRTY-BIZZ THOUSAND EIGHTY HUNDRED PORTY-SIY and No/
tundredths ({39, 846.00) DOLLARS for éterage ecapacity in

-
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Arrowroek Reservoir, and the United States will furnish
the District in addition te the proporticnate part here-
tofore contracted, the use and bheunefit of that portion of
%he tﬁtal storage capacity of Arrowrock Reservoir which
fhiytymnms Thougand Bight Hurdred Forty-six ($39,846.00)
Dollare ig of the totel cost of gaid reservoelr, gnd will
deliver at the downstream end of the outlets of said
regexrvoiy for the Distrist each yezr, as nsarly as is
reagonably practical, the same proportion of the stored
water actnally availabvle from s2id reservoir, the said
storage to be in addition to the amount herstofore con-
tracted for and to be furnished in the same panner and
upon the same terme and conditions asw the smount hereto-
fore purcissed under sald contract of June 1, 1915.

7. ‘ AND THZREAS, the Séecretary of the Interior has
appraveé’rulss and regulations for determining the drri-
gabie acresge of the lands of the Boise Project osuteide
of the Distriet and under said rules and regnlations has
provided for certain reductions in irrigable acrezge for
righte of way of roads and canals;

IT IS HEREBY AGREED and understood by the parties
hereto that the same reductions provided under said rules
and regulationg as to project lands outside of the Distriet
will be applied in determining the irrigable,aéreage of

-4
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vroject landg in the Tigtrict,
g. Ho Member of or Delegate to Congress, or RBssident
Commissioner, after his slection or appointment, c¢r either

bafore or after he hag gualilied and during his continnance
in office, shall be adnmitied to any chare or part of thie
contract or agreement, or to any beneiit to arise thereupon.
Nothing, wowsver, herein contained zhall bte construed tc
gxtend to exmy incorporsted company, where such contract or
agreemant iz made for the genersl benefit of such incor-

reration or cowrany, ag provided in section 116 of the

At of Congregs approved March 4, 1909 (36 Stat., L., 11.08).

UNITZD STADES OF AMERICSH,

B:‘J‘/'-x ,

SECRATARY oF THE INTBRIOR.

HaliPA & MERIDIAN IRRIGATIOR DISTRICT,

By DAN PAREIR,
(geal) Preszident.

ATTEST ;

3., A, REMINGTON.
Secretary,

10
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BEEBOLET

—— [ AR A

On motion daly seconded the followlng rosolution was

upanimously adopted:;
THR.KAS, on Hovamber Tth, 1917, thig Roard adopiad =

f?lﬂﬂ for securing =ddltiomsl welter vighiz frowm the Boise
Zroleet 4f the Realamz tion Service of the Jnitsd 3tw tam,
imgluding # proposad nontrest thsrefor with the Unltsd
Stz bay and aubaiitad the assme % the 21asftors of tha Lis-
triot 8% an eleotian held Decasmbar Li, 1917, &% whieh
gloation this Bourd wias muthorizded o antar into suld
Contrect and soneummdts sald plan.

HO¥, THEREFIRE, ben Barksy, %39 Srasident of 4his
Boavd and 3. A. Remingtem, deerastury of this Bourd is

perehy aunthorized snd diregted to oexaouis zuid Jontrsoi

with tho Uaitad Stafgs in the mems of Whieg Disgtrisd.
I, 3. s Pemlpgton, wgeratiary of the Juopsd & Zsridisn

Ivriga tion Distriet, do kevaby geriliy that ke sbove Ly a
trus, fll snd sorrect dopy of & oeriain resolution paesed
by the Boerd of Dirsctors &t their ¥ssting held Hovamber 5,

1918,
#ltnees wy hand sesl at Mertiisp, Idaho, this 30%h

-

day of Hovambsr, 19145,

{ssal) Bearatory,
BAMPA & WMEHIDIAR [ERIGATIOR pIlgrsics,
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&% end, ‘the K&mﬁa-ﬁariﬁiéﬁ Irx*ig&ti ox;ﬁ)isj;rict,whenehy

the officers of the .Dletrict,
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S. BRYCE FARRIS (ISB #5636) HAR T 4 200
RINGERT CLARK CHARTERED  DEPARTMENT OF
455 South Third Street WATER RESDURCES
P.O. Box 2773

Boise, Ideho 837061
Telephone: (208) 342-4591

Atiorneys for Nampa & Meridian Irrigation District
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
b Subcase No. 63-27475
In Re SRBA )
)
Case No. 39576 )
}  AFFIDAVIT OF 8. BRYCE FARRIS
)
)
)
)
)
)
STATE OF IDAHO )
} 85,
County of Ada )

S. Bryce Farris, being first duly sworn upon his oath, deposes and says that:

1. I am an attorney at the law firm of Ringert Clark Chartered, which represents Nampa
& Meridian Irrigation District in the above-captioned matter, and I make this Affidavit based upon
my personal knowledge and T am competent to testify 1o the matiers contained herein.

2. Attached hereto as Exhibit A is a true and correct copy of the Report on the Irrigating

and Reclaiming of certain Desert Lands in Idaho and other Projects Connected Therewith by AD.

Yoote dated 1887,

AFFIDAVIT OF §. BRYCE FARKIS - Page 1



3. Attached hereto as Exhibit B s 2 true and corrscl copy of the Memorandum prepared

by A. Kenneth Dunn, the former Director for the Idaho Department of Water Resources, dated

September 8, 1981 regarding Appropriation of Water Within Irigation District & Canal Company
Areas.

4. Attached hereto as Exhibit C is a true and correct copy of the License Agreement

between Nampa & Meridian Irrigation District and Brad Janicek dated December 17, 1996 and

recorded as nstroment no. 96103946 in the records of Ada Couaty, Idaho

DATED this day, of /‘72 éw,/ , 2008,

ﬁf’“’”?’/”“”

ryce Farris

Sworn to and subscribed before me this 2 % *‘”’day of Moa gk

. 2008,
aanetey, w Ly (icil\\:g’iku L4
*“‘%&\”‘\ -~ 2? Hip o, Notary Public for Idaho
q"‘\.; o“‘“ "‘o@ - .y .- "
s ., %  Residingin gy , Idaho
".": .f \:a@’f"*ﬁ v "-,' : My Commission Expires: s::*:@g}».\ﬁ
i3 T it
Y %, PypWVM S F
" d lﬁ"..'.wg ‘:1
TE gy W o
R o

AFFIDAVIT OF §, BRYCE FARRIS - Page 2



CERTIFICATE OF SERVICE

’é’m
I hereby certify that on the/_;r% day of March, 2008, a true and correct copy of the foregoing was
served upon all parites listed below by:

OK)T U. §. mail, postage prepaid () express mail
{ ) band delivery { ) facsimile

Janicek Propertiss, LLC
c/o Michael P. Lawrence
Givens Pursiey, LLP
801 W, Bannock Street
P.O. Box 2720

Baoise, 1D 83701-2720

USDI Buresu of Reclamation
Represented by:

US Department of Justice

Environment & Natural Resources

550 West Fort Street, MSC 033

Boise, ldaho B3724

Diractor of IDWR
P.03. Box 83720 o

Boise, ldaho 83720-0098 / W

2% Bryce Farris

AFFIDAVIT OF §, BRYCE FARRIS - Page 3
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REPORT

IRIGATING AND RECLAIMING
DESERT LANDGS
IDAHO

OTHER PROJECTS CONNECTED THEREWITH

BY

A, D. FOOTE

] mampred bls ghogider fram the burden
hia Bunds were delivered frum the pets.” :
—~Paslus Exst, s

1887




. Gen, CH. Tomphins and Associales
Of the Idaho Mining and Irrigation Company :

Gentlemen :

Hevewith I have the honor to submil to you a shoyi repori, embody-
tng a description of your properties in Idaho, and a general review of
the promise and praspecis of your enterprise,

Since the wriling of the vepovt formerly submitied o you, I have
resided continuously upon the tract ip be ivvigated. During ihis lims
close observalion and investigation of ihis bract, of the conditions gou=
erning it, of the further resulls meanwhile oblained by iryigation here
and elsewhere, and of the gualily of the Snake Hiver plavers, have
brought oul many new facss, and confirmed most fuily the opnions
expressed wn that veport of the great value of ihese properties, and of
the ceriainiy of a spsedy, lavge, and permanent refurn on the in=
vestment,

Very respectfully, your obedient servasnt,
4. D. FOOTE,

Engineer in Charge.
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THE LANDS AND THE WATER SUPPLY.

Tmx greater portion of the lands which form the subject of the
following paper are situated in the southern part of Ada County,
Idaho Territory, between the Sunake and Beise rvivers.  They may
he roughly deseribed as lying in the form of a triangle, twvo sides of
which are formed by the Snoke and Boise rivers; the other side, or
base, being the line of the proposed canal necessary for the irvigation
of these Jands.

Thig triangle is nearly equilateral, measuring about sixty miles on
each side, and containing, approximately, four hundred thonsand acres
of land, three hundred and fifty thousand of swhich are available for
irvigation and cultivation.

The land in this trlangle lies in tiwo great plains, with a high
ridge between them trending mearly parallel to the Smake River, and
dividing them unequally. The larger plain slopes toward the Boise
River, the smaller toward the Snake, and both slope toward tbe con-
fluenee of these rivers

Upon the opposite or north side of the Beise River, and along the
eastern side of the Snake River, lies a second tract of nearly two hun.
“dred thousand acres of land, susceptible of ivrigation; and on the west
sicde of the Snake River, above and below the mouth of the Boise,
there 15 & third tract of excellent land, easily irrigated, comprising
sonte fifty thousand acres,

In the first-mentioned tract of land (the triangle between the
Boise and Snake rivers) there is & vast body of auriferous gravel or
sand, to which attention will be called hereafter,

1t 18 proposed to comvey the water of the Boise River upon the
above.deseribed lands for the purposes of irrigation and mining,

For some time past I haved been ecgsged in the surveys and
examioations requisite to determinme, from a financial.point of view,
the advisability of undertaking this work.

It was necessary to determine:

1. The water supply, with the legal measures necessary for, and
the aspect of the law toward, its appropriation for the purposes desirved,
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11, The guantity, gquality, and position of the lands, both in
recard to irrigation and drainage.

III. The various conditions appertaining to the lands, including
climate, productiveness, situation, railroad communteations, timber,
aad other inducemente for settlers to cecupy the lands

IV. The linesof canal and cost of building them, and the methods
of distribution and sale of water,

V. The extent, value, and wethod of working the placer mines,

The value and importance of irrigation being as yet, in this coun-
try, but little nnderstood, I have deemed it advisable to make com-
parisons between this and similar undertakings oftener than conduces
to brevity, or perbaps, clearness of statement, in order to show that
irrigation is no novel thing, but, as history proves, bas been snecess.
fully practiced in all the civilized ages of the world, In fact, all the
earliest civilized communities we know of, could not have existed
without it

The Boise River, beading iu the Saw Tooth Mountains of Central
Idaho, has a catebizent basin of about 1,800,000 acres. The amouns
of moisture which falls in this region, chiefly in the form of snow, is
wholly a matter of conjecture, as there are no statistics on the subject
to be had. Trappers and prospectors estimate the depth of suow any-
where from five to fifty feet, depending somewhat on the locality or
elevation,

It was necessary, therefore, to determine the discharge of the
river by measurements made throughout the vear. From reasomably
acenrate measurements of this discharge, extending over four years, 1
am able fo give the following as a close approximstion to the river
volume, for edch month of the year:

Jaauary.. ... .. L0 varying {1,500 cabie feeb per socond.
Febraary ... ... 1.500 EEEE T .+ SRR LU m
March,__........ 1,580 fncrensing ¢ 5,000 = o o s
Apdl L. 0., 5000 = « fBG0 o r e ox
Moy, ovnea.. . 15,0E g 30006 s v 4
TUHA .. .ayan coavs 30,000 decreasing *¢ #0080 ¢ ¢ r
3'131}“"......._... 16,900 e = 3.an0 T m
Angast. ... .. ... B000 ‘e 1o ¢ e e

Beptember.,..... 1,200 vsrying Y2008 s o oA i
Oetober....vve... 1,200 i HoaaE o o .‘
Novewmber....,.. 1,200 “ e opgap ot ot o ow
December........ 1,200 " ogoop ¢ ouw o s o
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The river appears never to rise suddenly to a (lnigerous degree,
For many miles [ have carefully examined its hanks (# flad, if possi.
ble, any signs of icegorges, waterspouts, or other ﬂ%f‘;!"%{'" Chﬁ%’%_ 1
its habite but could discover no evidences of the find. Beginning
about the first of March, it 1ises gradually, veaching H° Kreatest helé‘{ht
and volume about the first of June, then, gradually rulting, reaches its
Towest during the frozen period of winter, The grth ba;}%g of snow
in the mountains serve as self-acting reservoirs bette! Hhan th-cse Arel
ficially constructed, as these natural dams appear wi¥ch to give way,
but hold the yesr's collection of moisture until the M€ when 1t is
most needed on the plains, and then send it down b % stendy stream,
increasing as the wrops grow aod diminishing as they P80 ]
While the majority of crops need little or ne i/7igation during
thie latter part of J uly and through August, grass aml frees mus’t have
it. Fearing that there might be an insufficient uptitity of ater for
the purposes requiring it during this period, I made i# ﬁ.‘(%iﬁl[‘]ﬂ?;é*ﬁf‘l.{)f
the upper region of the Boise, for the purpose of dim"¥¢10g localities
favorable for the cheap storage of water, . .
On Smith, Blind, and Fall creeks, tributaries of hie South Boise,
I found that the peculiarities of a former lava flow [ilVe rendered the
construction of enormous reservoirs a maiter of tyjfllitg SXpense, com
pared with the cost of such undertakings elsewheit® be ja:va has
formed immense dikes across the valleys, in some cnet™ resembling the
work of man, through which the creeks have hroken 13OV channe{s,
'To build the reservoirs, it is only required that thews vhabnels should
be dammed with earth, of which there is a sufficipnt (|8LELLY conve.
nient in each case, thus raising the water by obstructitii its nataral out-
let, so that the wasté will flow over the lave dilkes Which becowe
indestructible waste weirs,
The estimated capacity, cost, and velue of the
I Jocated are shown in the following table:
%

puservoirs which
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10 FHE LANDS ANDL THE TWAIER SUPPLT.

TABLE BHOWING ESTIMATED CAPACITY, COST, AND VALUE OF EESERVOIRS
LOCATED ON THE UPPER WATERS OV HCISE RIVER.

i
! { E i of

. B0, Tacihns, Inch. N s L,

I o No. i Firar
z}m [ Copacity | i Price, Waier
.| Cabic | 5 H Cost
- Capucier tn Suppiy, i Trbhone | Material Used in pyr ¢ Al
Wams of Reservole. | fUnel e r i, m{; fﬁaﬁmmh anm ! Dam Cahie, Coat ¢ kz::{é Taap
. L, ner's E Yard| 22 3 Lot se. pee
H

i

Upper Fall (:mk ..... RN O] AR08 FEL 00 "ﬁ,s&% jooae rock and graved &Sci SUL A 0.8 ¢ TR0
Lawspr = L0 18,15 4.81 %ﬂ:’.,'.,. SLECE loose rock und gravel M5cd 1838 S5 & 1NN
Smith Crerk. ... C]OLGTRTEG)| B Ris 6,154 faure rook nn& FrAve] 3-‘5c§ UM 28 ¢ A0
Yypper ﬁ]lndi‘)m o GE0BIO0NY  TT.48)  2.917,1301 39, 067] gravel e HBIM 14| 184834
Lower Lol BITASTO0DI 44B z*;.yw[ 26 wsi gravel e AR 1£.580. £718

Totals .......... 8,518,048,000| 11159 5,343,282‘?% 535903‘ ;sﬁ':‘:ila $267,153

. The maximum discharge of the main canal, as shown hereafter,
Veisme ot heing about 4,000 cubic feet per second, it is evident from the table
g - sbowing the discharge of the river that the only time when an additional
¥ supply of water can be needed, will be from July 15th to September
1st, forty-six days; the above table showing the capacity of ihe reser
voirs, gives one thousand cubic feet per second for one hundred and
eleven days, or say, one thousand cubic feet per-second for sighteen

days in July, aud three thousand for thirty-oue days in Angust.

Tn order to determive what would be a sufficient supply for the
success of the enterprise in question, it ywas necessary to ascertain, as
nearly as pessible, the amonnt which would be required for irrigation.
The amount requisite for mining can be adopted arbitrarily, at any
time, in agreement with the uecessities of the iirigating season.

o Waher The “ duty of water,” as it is usually called in irrigation, is the

Pt umber of acres of lend which one cubic foot of water per second, or
“second foot ™ of water, will imigate.
Iy oy It-is difficnlt to state précmel}, what this nwber of acres will be

foime. 10 an untried oca.hf:y’, as experience in different localities in the sawe
country gives varying results, The following table shows the variable
duty of water iu different countries:

*HopaT” INCLUDES COST OF GATRS AND CTLTERTS AS POLLOWE:

Upper Fall Creek R:esarvo;r.
Lower

Smith Creek R

pr&r Bilod K:reek msen air i

Llower S L L L LR R T
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TABLE SIHOWING THE DUTY OF SYATER LN VAUIOUS LOCALITIES

LocaraTy. Dty of Water, Rexrrma,
ACNES.

Jumva Canx, §s;;ﬂs vt 06 E. B. Dorsey, ¢, B, Trens. Arg. 8oc & B,
G&ﬁ,}mm B8 e oA &k 12 (33 I v i #
Canals of Upper Todin .....0 00 267 i “ £ “ oo ¥
Lupals of India, arersge.. . 250 Lient Seott Menerieff, K. E.
Genil Canel, Sp.a.%n cerraerres 240 E. 13 Dersey, . B, Trans, am, Soc. & K
Henazes * 7 .. .. ..... 137 Geg, Hizgin, T B
Caaals of Velencip, S§a.m PR 244 B B Dor«s:v o E, Trans, A, S0t G, B

* Nerthern Pera....... 160 i 2 ¢ Mo rainsfail

e b (59735 1 SUUP 190 “ i et 1 oS WNp pain-fetl]

“ Lombardy, Iiziy-.... % Bal rd bmitii, R. B, —Including Rise Crops.

“ Piedmont, . ... 80 » . Indudisg Rize {rops,

* Sontliern France..... &t Lient, Scott Monerief, L R

% Algeria..,..... . e Hall, Statg Bog. Callfornia.

*  Karn Co,, (al, 108 “ o ar is

“ Los Anpeles, Cal, bt 3 < oo o

¢ Ban Beraardino, csbll - L] & s “

Vo Tulare & Frasno, Cal. 138 . o o “
8, Joagain & Ring's B, Canal, 150 &l oo i
Chowehills Canal, Cal, . 0vu..- 150 = e =
Conaly of Twh Tertitory, . 100 C. L. Stevensan, C. E., Traoa. Am, Scc. C B
Lensls of Colorado., ... .00, 160 Nettleton, State Ezzg,, Colnrado

< {ache 2 Poudre, Col. 193 Prof, Mead, . B

‘Wm. Hammond Hall, Staie Erngineer of California, in writing of
the duty of water, says: “It is not proper to make 2 comparison with
the water duty of Piedmont and Lombardy, where cereals require no
irrigation, and where rice and marcite meadows consume so great a pro-
portion of the water used.” Further onin the same report from which
the above was taken, Mr. Hall's assistact, J. D. Bchuyler, says: “ One
hundred and fifty acres per cubie foot per second should not be taken
as an unreasonably high duty for water” :

The U. S. Commission on Trrigation, composed of Gen. B. 8, Alex.
ander, Col. Geo. W. Mendell, U. B. Eng’rs, and Prof, George David.
son, of the U. 8. Coast Survey, veported that a duty of one h‘:izzdred
acres might he caleulated upon for Central California,

The average duty of water given in the foregoing table for oeali-
ties in the United States, amouuts fo one hundred and seventy acres,
but owing to the searcity of water and value of land in Los Angeles
and San Bernardine counties, California, the duty of water there is far
abave the average.

In estimating the duty of water, however, climate, character of
soil, and method of distribution, are by far the most important con-

The
Duty of
aler.
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"’"é%;’%m siderations, par.i:ia:;uhr}y the l_attez; to w?zi{:h ‘1 §m§1 cnli‘aétmtiaﬁ fm'-'
whe Spuki River ther on, Bearing t?;ese eoas;d'ez'acmns in mind, and using the experi-
ence I other countries as a guide, I feel agsured that one huadred and
fifty acres per cubic foot per second may be safely assumed as the duty
of water for the lands of the Snake River Villey. :
The estimated areato be irrigated, as given hefore, is about six hun-
W{;gj;ggﬁ’,ﬂ&mé thousand sores. A}lafvmg one huudred and: fifty scres per gu;blc
foos per second, it will require four thousand cubic feet ppr second for
fryigation dering nivety to one hundred days in the year, beginning
in the latter part of May, the exact time depending somewhat upon the
sufighc gpring rains.  From what has already besn writfen concerning the
Bose IR water supply, it will be seen that over four thousand cubie feet per
second ean Dbe obtained from the Beise River, exclusive of all prior
claims, the total amount of these being very small,
Tse The appropriation has Leen made under the laws of the United
APPRRSSE: States and Territory of Idaho, and consists of two hundred .and
twenty-five thonsand “miner’s ipehes” or four thousand and seven
hundred cubic feet per second, sufficient to supply both the main
canal and the Boise branch.*
TRy The question of the vahdity of the water right has been most
Wt KB thoroughly examined. The laws of Idaho, and of many other of the
Western States and Territories, abrogate enturely the common law
doctrine of riparian rights, and subject all the waters rununing through
the public lands of the United States to appropriation according to
the laws of Congress—differing in this respect Trom the statutes of
California and Nevada, which recognize 1 a measure riperian rights,
Between appropriators, priovity of fime gives priority of right,
Approprusions, The prior appropriations on the Boise River amouunt to about

* A legal minar's inch, in Yduhe Territery, is that quantity of waler wlich will How through
an inch squers crifice In an inch pertition, with a pressure, or bead, of water, excending four
inchiey shova the center of 1hia crifica, Forty-eight of thess miner's inchea equal oms cubir foot
pes second.  In twenty-forr hours, this miner’s loch will discharge sighises handred cubic feet of
waier, which s g twenty-four-hour miner's inch,” and is the kind used in this peper, onless other-
wise degigngted, The term sppears to bave origineied a9 2o eneiz, in Pledmont, Iisly, sbout the
wmiddie of the VI centary, was frst adoptad in 1his countrr in the placer mines of Jeorgin and
sfterwards throughout the West Const, both for mining and irfigstion, Ii hay snmay diferent
values, depending vpon the hoad, size of orifice, ele.y she most common, perhaps, being s siv.dnch
head, nbove aa odfice two inches high, delivering 43.0 cubic inches per eesond, o2 2,850 cu. 11, in
twenty-four honrs, Ooe cuble foof per seeond equals 38,4 six-Inth miner’s inches, or 48.0 Ldaho
miger's inches,

b G el A L R e e 1 ey
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§,600 miner's inches (200 cubie feet per second), a comparatively
insignificant guantity.

A full Tegal opinien as to the validity and incontestability of the M5
water right under consideration lias been obtained from the most emi.
nent luwyers of the Territory (Messrs. Huston and Gray, and Mr. R Z.
Johnson, attorneys, of Boise City, Idaho), and this opinion, together
with the abstract of title, deposited in the New York offics of the
Company.

The line of canal being on governmment land, the right of way is
free, under the United States law.
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o igisg, I obtaining water supplies for cities, purity is the first consider-
sigbering ation, In supplying lands, however, impurity is the gquality most
desired ; for water carrving sediment supplies the land with both food

and dnnk

ppem ol it The Henares Camal, in Spain, a]thouwh a beautiful plece of engi-

Hemares Gk neering and exbhibiting every other factor of financial suceess, was yet
a partial failure, for the reason that this subject of fertilization with
water was not taken into consideration. The Jand had been exhauvsied
by previous erops, and the cultivators wwere poor.  The water bronght
by the eanal was pure, and although it enabled the peassnis who used
it to increase their crops, the increase was not in proportion to the
cost of the water, and they could not afford to pay for it The canal
company wag forced to reduce its water rafes below the cost of supply,
with the hope of eventually improving the land by artificial fertilize-
tion. This hope is gradusily being realized, and eventually the canal
will be 2 profitable investment, ‘

Falpe ot One of the irmigating canals of Lombardy gets $22 per enbie foot

Lemmsay, el second more for its water thau a neighboring canal “ beeause of the
valuable fertilizing matter brought down.” *

Ta Pravee, “In the valley of the Moselle in Frane on land absolutely barren
and worthless and with no -manure, save the alluvial matter deposited
by constant irrigation, the produce of two crops a year after a few
vears attains to four tons (hay) per acre. . . . The difference is
very marked belween the meadows irrigated with the sili-bearing
waters of the Durance Capals and those of the clear cold Sorgues. o
much so that the coltivators prefer to pay for the former ten or twelve
times the price demanded for the latter.” ¢

“ Although there are no satisfactory etpenments to show how
much of the beneficial effects of irrigation can be attributed merely
to the water supplylng moisture to the land and crops, or to the
matter in solution and mechanically suspended in if, yet it iz well
known that the waters of the Durance produce more satisfactory
results than the waters of some other rivers, for example, the Sorgues,

* Blewart : Jrrigation for Farm and Garden.
t Monerie! : Frrigation in Southern Eurepd.
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The clear waters of that river can he had by the (land) proprietoss
almost gratis, nevertheless they prefer to form associations and at eon-
siderable expense to obtain water from the river Duraves™ ¥

On the Royal Jucar Canal in Valeneis, Spain, and on the canals
of the Turia, the'silt is talen from the water channels and carefully
saved for itz value as manure+

In California, “in filtering through the porous soil, all the sedi-
ment and fertilizing matter contained by the water is detained and
acts as & perpetual restorative. Rich flelds, producing large annual
erops, are to be seen on Kern Island, that were barren wastes of pure
sand hefore Irvigation reclaimed and ferttlized them” . . . Iz Los
Angeles Co., “The clear pure water used for irrigation, coming as it
does from artesian wells and springs, carries so little of the rich fertil
izing sediment . . . that it does not restore the elements of plant
growth to the soil and constantly enrich it, as does hrigation in some
other parts of the State. . . . There ave large tracts of land at a
number of points along the foot-bills of the Sierras which are now
fertile and productive, but which a few years ago were almost barren.

In Spain,

In Califurnia,

The sediment in the water nsed for their irvigation has leen retained -

on the surface and has made good soil. This is notably the case in the
neighborhood of Folsome and also near Smartsville” §

In Kern County, California, the engineer in charge of Haggin and
Carr's irrigation works there, * caleulated that after the fifth year of
cropping, the land irrigated with the river water carrying sediment
gave eighteen per cent. better vesults than the land which was irrigated
by tbe clear water from artesian wellg”

Mr. Doremons, an engineer who has been employed on irrigation
works in Utah since 1847, informed me that it was commonly known
there that land too poor to grow a erop when first watered would in a
few years become sufficiently enriched by jrrigation from mountain
streams to give falr reselts, and in time become as Iruitful as the fat
adebe lands of the valleys

Gen, L. F. Cartee, of Buoise, late Surveyor-General of Tdaho, said
to me: “ Open a trench or furrow through a newly-plowed field, and

* Wilson 1 Prens, Inst. O B, Landon.
+ Monariell : Frrigetion in Smzhern Evrope.
1 Wor, Hamwood Hall, Stare Eng., California, Report,
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15 THE LANDS AND TEE WATER SUPPLY.

let that water (Boise River) rua through it; at first ¥ will soak
through its banks, and by percolation wet the earth each side for a
distance of perhaps two feet; Ly this time there will be a lining of flue
silt to ths trench, and no more water will go through it. You cannot
irrigate by percolation with this water, and you veed fear ne seepage
from your capals. There will be a little in the beginning, but it will
not last, . We have to rigate here by letting the water flow over the
surface in a sheet, or better, in little drills, such as are formed by a
harrow, and the result is we get a Jayer of fine silt over our lands,
which is the best fertilizer we can have, Ourlands grow richer by
cropping instead of poorer”

Mr. Stuart, whese farm is on the low land directly opposite Roise
City, says: “If a diteh iu which water has been running for several
weeks be allowed o run dry, a fine grayish-green coating will be
found to cover the bottom and sides from a quarter to half an inch
thick. The sun shining on this will eanse it to smell very badly i a
few hours. Ifind my land does no$ grow wheat well at first, but after
a couple of years I can get thirty to forty bushels to the acre.
Oue portion of my land gets water from a poad or reservoir, where
the water has stood and become clear. It does not make good crops
Hke the moddy water. 1 would rather give two dollars an acre for
muddy water than one for clear.” l

Mr. I N. Coston, o member of the Legislature for many years,
and one of the most successful farmers in Boise Valley, whose land is
of much better guality than Mr. Stuart’s, told me that it grew better
and better with irrigation, and bis statement is well supported by the
yield from his land, as shown further on. -

Me, Payne, who has a large farm pear Mr. Stuart, has been set-
tled there several years longer than Mr. Stuart, and gets heavier erops
He says: “ Constant cropping not onjy does not cause the land to
deteriorate, but it improves under it, so long as we have this mudz}xy
water to irrigate with.”

Much more testimony of this kind could be easily chtamed but
I consider the foregoing sufficient to establish the value of silt-beari ing
water for irrigation, and also to prove that the water of thes Boise
River has this imnportant quality, and that it will constantly restore to
the lands imigated by it those elements taken away by the crops, thus
keeping them permanently fertile.
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To an engineer the questicn of the drainage of a tract of land to
be nivigated is guite as important as the water supply., The neglect
of this subject in connection with irrigation has cost the government
of India millions of dollars in reconstruction of canals, and, where the
cost of re-alignment for the canals was too great, has left whole dis-
tricts to deteriorate into aninhabitable marshes and white alkaline flats.

In the 8an Joaquin Valley, near Lake Tulave, there aye tracts of
land which seers to be imipregmated to a great depth with alkalive
salts; the effect wpon them of irvigation is to canse these salts to rise
to the surface and vender the lands useless, 1 can discover little or
no land of this description along the Boise or Suake rivers. The lands
have a natural drainage sufficient to prevent any accumulation of salts
left by the evaporation or the water.

Lands not easily drained are unfit for inigation, whether alkaline
or not; for if alkall does not appear, malaria will, and the land will
steadily deteriorate in value. The lands of which I am writing have
ample slope for all dralaage purposes, ranging from ten to as high as
fifty feet to the mile. The winter rainfall bas been sufficient to carve
these apparently level plains into miniature independent drainage sys-
tems, each with its divide and drainage channels or depressions.

The main drainage of the tract of lnnd south of the Boise is con.
- centrated into Indian, Ten-Mile, Black, and Five-Mile creeks, which
are creeks for a month or two only in the early spring, and dry for
the remainder of the year

Indian Creek, which is much the lavwest, is some forty miles in
length, heading iu the hare hills to the east of Boise, aud becores a
torrent, at times, for a few days in the spring. Its channel is eut deep
into the lava, which underlies the Jands along its course, thus render-
ing it harraless even at it greatest height. The other streams are
never large ehough to become dangerous, Attention will be called to
these creeks again in deseribing the alignment of the proposed canal.
The tract of land upon the north side of the Boise River lies in such
a position as fo have no drainage 2cross it from higher lands, as a
glance at the map will show. It has plenty of slope, however, for the
necessary local drainage channels,

3
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18 THY LANDS AX¥D THE WAVER SUPPLY,

It is evident, therefore, thai the whole of the lands in question
bave all the eonditions necessary for proper drainage, and swith reason-
able care in laying eut the irrigating channels) not an acre of land
need be losi in swamp or allall; neither ueed there be a drop of water
allowed to rna to waste in drainage channels,

The land being slmost eatively nuoccupied, there need be no extrs
expense or trouble n placing each ehannel in its proper position where
16 can most perfectly do the work desired.

"These Innds may, at fiest sight, appsar somewhat isclated in their
location, and withont markets or outlets for their productions. On

RAILWAY __CONNECTIONS. |

. .gv‘
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the contrary, the extensive mining regions of Owyhee County on the
south, of Western Idalio on the north, and of Wood River, Sawiooth,
and Butte on the east, will for many years, as they do alveady, supply
a lively market for fruit and vegetabies,

These miuing distriets are giving evidence of great and coctinued
productivensss, and their demands upon the agrienlture of the meigh-
boring plains will be eularged in proportion fo their own growth, as
their climate does not permit of agriculture,

The Oregon Short-Tine RE. runs directly through the lands
in question, and Los at present four staticss on them, viz.: Kuma,
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Nawpa, Caldveell, and Parma. With the exception of Caldwell, on the
I3oise River, these are mervely water stations

Caldwell has a trifling amonnt of eultivated farming land near if,
aud 1s a shipping point for mining distiicts both to the South and North.

This 1ailroad is under the control of the Union Pacifie, and gives g, foisd
an outlet to Portland for wheat; it may here be mentioned thatas the
Portland market price for wheat is only six cents a hushel lower than
thas of Chicago, it offers better prices for wheat grown in the SBoake
River Valley, than the Red River Valiey of the North can secure,

Eastward, the railroad connects at Shoshone with the brapch road [ Bofead
to the Wood River and Sawtoeth inines; at Pocatello it connects with
the Utah Northern for the Montana rmines on the north, and 8alt Lake
City on the south; at Granger it conneets with the main line of the
Usion Preifie, and through this to all points East.

Officiat letters from the President and Managers of the Union
Pacific Railway guarantee to the company most favorable freight rates Fgromes 5
for trafii from and to these lands, both east and west, They also ™
promise low rates for the aniage of immigrants and their effects to
the tract, and express the readiness of the Union Pacific to aid in
every way in its power the speedy settlement and subsequent pros.
perity of the section, rightly deeming it of great advaniage to the rail-
road to have these desert plains converted to a vast farming and stock-
rajsing district,
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In regard to the guality and pz*aéuctwenesb of these lands, thers

l’wdwiwf‘s is o certaln amonnt of evidence to he found on the farms which are

af Baise Lands

Analysis
of
Selia,

now under cultivation along the banks of the Boise River. Owing to
the diffieulty, financially an impossibility, of taking water in small
ditches from the river to lands distant from it, there is but a narrosy
strip of land, contiguous to the river, upon which erops are grown.

It is the upiversal opinion of the farmers upon these i{t}.‘ndu that
the outlying higher lands are far richer than their owwn. That this
opinion is correct may be inferred from the fact that the higher lands
consist largely of decomposed lava, which makes the richest soil knoswn,
while the valley lapds have a large proportion of clay and sand,
brought down by the, geologieally, modemn river,

The following letter and analysis from Prof, Johnson, of Yale
Colleze, are the results of his examination of the samples of soils
which I selected from different points on the higher lands:

“New Haven, Cowx, Felruary 25, 1834,
“A. D, Foors, Esq.:

“ Dear Sir: Igive you h&r&wwh the vesults of analyses of the two
samples of soil late!y received from you. The analyses show that both
soils contain a good store of all the elements of fertility, with the single
exception of nitrogen. The considerable quantity of matters soluble
in hydrochlorie acid and the fineness of the soils afford strong presump-
tion that they will, under due supply of water, yield abundant nourish-
ment to erops.

Since ordinary erops, under favorable conditions, forage, by their
roots, through a depth of several feet, no less than ten million pounds
of soil per acre contribute to their nourishment; and, in snch a mass of
soil, the small amounts of sulphuric acid and nitroger stated in the
analyses represent considerable quantities, each hundredth of 2 per
cent, corresponding to one thousand pounds per acre.

“ Yours very truly,
“8, W. Jomxsow,"

<\
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ANALYSES OF BOILE,

DBy Proressor 8. W, Jouwsoxw,

Sanpie | Sample
g, 1, | Mo il

Silicr {wewluble ta hydeeeldoric astdl. . ..o iaans fremeeinaane Cirarereae £ig 24
Oxide of Jron and alaming, ... v . viaeiiier tavnainnivisraa e 1.8%4 L0238
R Y et nan e P P . 1.290 383
Moaaﬁa ot} 08
O P PR Y [ Rt Ri25]
P(s’ﬁash .............. e reett iy e ae i aeraae B e e sy vaans 118 .2
Suipharic acui (S&;} ........................................................ 628, 3
Phosphorte aedd (PTO .o oo ii it it it aiae i e am it An 094
Carbenie 823 (000N . L. ittt cte e e ik e e aaiaen B8 trace
LY 105 T racel  irace
Eilice fseluble in carb, sﬂds mi) e 14958 2,401
Titasig acid (T}, .. o virivcaerinncunns . %03
Matters diseolved or set free by cold cobeentrated hy&mchlnr{c acid, Ceeld o TA%80 818
Bepd, silleates, efo., inselebleinacid ... ..., o ret heaenaee v e 32,457 93,883
. 100.800; 166,000

Qrgante matters contaln of sitrogen .. ... ... veaers e A h s re i ar e i - L O58 10

Placing no higher estimate, however, on the produetiveness of the
uplying lava lands than upon those along the river, the following state
ments of different farmers show what can be done on the low lands,
and with absolutely no fertilizing element used except the water of the
Boise River,

Mr. L N. Coston, to whom I referred for information copcerning Fumsle
the value of silt-bearing water, told e the following, as I noted it Foojpiyme
a(}“?n : Boise Lands,

“Last year, on ten acres of my poorest land, with imperfect Irri-
gation, owing to a bar being formed in front of the headgate to my
diteh at bigh water, as usunal, I raised forty tons of red clover hay. I
sold seventy.five thousand pounnds (1,230 bushels) of anions, from two
acres of land. Potatoes only gave me two hundred bushels to the
acre. Have raised one thousand bushels on two acres. I have raised
ove hundred and thirteen busbhels of barley on an aere; wheat from
forty to sixty bushels; oats one bundred to one hundred and fifty
bushels, carvets and turnips equally good in proportion with pota-
toes.  Connecticut fint corn will grow well, especially upon the -
higher benches. I have raised sixty busbels to the acre in the bot-
toms, Prunes, the Germans say, grow better than in their own country.
Apples, pears, peaches, plums, apricots, cherries, do as well if not better
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than in the most favored spots in California.  The elm, naple, black
walnut, locust, ete, make our best shade trees.”

Mr. B. B. Stuart, alzo referrad to hefore, is said to have the poor
est plece of land in the valley. He admits that it was rather poor
when first plowed, but the water has improved it.  He gives the
follewing examples of what it will yield:

«1 have been farming for five years on this tract. My prineipsl
crop has been grass, which improves under irrigation. I grow alfalfa
and clover. My average crop is four tons to the acre in two cuttings.
T can irrigate, eut, and put my hay in stack, for the cost of one ton per
acte, leaving me three tons net. I raised fifteen acres of potatoes this
year, which averaged one huudred and ffty buoshels of marketable
potatoes to the acre; about an averagecrop. I have vaised corn every
year until this year, never less than twenty-fice bushels to the acre,
and an average of thirty to thirty-five. I have raised wheat, bat only
1n sinall quantities and not often, which averaged twenty-two bushels
to the acre. I sold last summer from eighteen square rods of land, one
hundred and twentyfive dollars’ worth of strawherries, besides using all
I wanted for the family. To swm up: I can, with lrrigation, raise
lavger crops at about the same cost per acre Lere in this sage-bush
desert, than I could, depending upon the rain-fall, in either Massachn.
setts, Missouri, or Oregen, in which States I have worked fnrms—
besides always having clear weather to secuve crops in”

Mr., Payne, a neighbor of My, Stuart’s, having irvigated a year or
two longer than Mr. Btuart, gets larger crops. This year he raised
three hundred and sixty tons of alfulfa upon sixty acres of land (six
tens per acre), and ove hondred and sixty tons of red clover on forty
acres (four fons per ncre). He does not raise mueh wheat, because
hay crops pay better at present.  Oats sown with elover yielded thirty
bushels per acre. He has usually very good fint corn. Fotatoes
vielded two husdred bushels peracre.  Four years ago be set out two
hundred apple trees, and this year realized two bushels per tree.

Doctor Wright, of Boise Gity, who bas a farm near Middleton,
told me that one fleld of his produced continuously for fourteen years,
from fifty to sixty bushels of wheat per acre, and this year looks as
well as ever.

C. W. Moore, the wealthiest farmer in Boise Vailey, said that the
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average yield for his farm was six tons of aifalfy, or four tons of clover,
per acre, in addition to excellent pasturage from September to Maveh.

“Oue acre of clover, after furnishing its two erops of hay, will keep
and fatten for murket, doving the winter, two beel animals, withous
grain or any other focd whatever. There is sonething wonderful to
the Eastern fanmer in the fattening «ualities of our clover, I think it
is partly owing to the fact {hat we have no dew to fnjure it while it is
being cured. My milk cows are as fat and give as much milk as any-
hody's, and I never feed them anything but clover hay in the widter.
My hogs——and I bave nlarge drove of them-—I fatten in the clover fields
the same as [ do cattle. If we have snow enough to trouble them, I
take them up and feed them on clover and alfslfa hay the same ag
other stock, I prefer clover to alfalfa in this counery”

I have condensed the testimony of different farmers in the follow-
ing table. It was very cavefully prepared, and represents the average
erops as given by each individual from his pevsoual experience.  In no
case are the large ov exceptional erops given.

TABLE.

SHOWENG THE AYERAGE PREOOLCTTION PER AURE OF LAiXE WRAKR HOISE CITY, BEIN0 THR ACTCAL £XPERIGNCE OF
KATIL FARMIR NAMED.

& a . [ &‘g I,
= . i & - . — B
240 213|358 38 g3 ElnE 38—
KixE. 41 B ¥ E5 5 = 28 22 0% 3 3 é ZE | - i REzxinxs,
Ar Tl o3 |dR I ZiEE AT g B OTEIER 0n
22 | 2 Pa & I3RS
B. B. Brears. . ; 18 o3 40 25250 S $1.50 3036 Apple trees
Thas. Davis.. | 25 . #0130 50 150 1,000 are from ten
Gea, Davis, .. | 25 L& i 45 | 80 | 860 t fifieen
Saw'l Aiken.. | 23 44 ¢ 50 | B years aid
&, W, Geaa,, . | 20 35| &8 03 1% 1.00] 400 enmis.
¢V, Mooera. . | 31 i35 43 51 4£:2F 125 600 “Uast of
@.D. Bilis...| 25| 30| 40] 3 |25(300| 800, 4| 4!2 | 0,30 4,00 applying
L. E. Carree. . 006, 8§ 4 1.08) 800 waier” does
M. E. Pasne.. 85 26 30 | 400 [ 5, 4 1060 800 not ieciude
Joha Backley. 53 40 | %0 400 ' snesel wne
Wi, Bevan,. L0000 50 30 ebi 18 ter rent,
Sam.MeDowel | 95 251 50 30 d 8 525 100 5000 Value of
Johu Lemp... | 2 25 A5 48 Sop| £ & 1F1 100 800 pastnrsge,
I M. Coston.. | 40 50 56 63 400 (100071 8, &2 | L0O| 6.00 after cuulog
o o R T itay evop,
| more then
Average. . 915\8{21.25 4G, 8743.80 35-0?24.3;933.65 5.4 4.8 2.0‘7=$§-§§§%.44 PaFs  watsr
i rent,

The foregoving statements coneerning the productions of these

Pramples of
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lands will undoubtedly appear needless to any one acquainted with -
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the sagecovered lands of the arid West. T believe that without ¢
exception they are considered extremely fertile when water 1s applied i
to them, Rut the lava soil of these Bolse lands is, I think, far above
the average, more especially for growing grasses and cereals. These,
T anticipate, wiil be the principal crops, hecause of the pecoliar loea-
tion of the lands i close proximity te an enormous extent of moun-
tain pasture.
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Oxe who has not seen them can form no idea of the extent and Syrouting
richness of these mountain pastures of Central Tdabe. I have wan. Althdmen
dered on horseback over hundreds of miles of them, and speak from
personal knowledge. The grasses are chiefly perennial, unlike those
of the great plains, and consequently keep up like the pasture lands of
the East, and their fattening qualities are remarkable. Horses will
fatten on them when ridden all day, and only turned loose to feed at
night. The soil iz rich and moist; ruoning brooks and springs
abound ; guaking asp thickets, pines, and larches line the gulches or
are scattered over the hillsides, furnishing shelter from sun and storm,

Rolling hills, seldom rocky, and inunense high prairies, with their
thick bed of grasses and fowers, form the ideal wild pasture land,

There ave millions of acres of these lands surrounding the Snake River
Valley. At present they can be utilized only to the extent allowed by
the capacity of the low valleys near the river for keeping stock alive siwa nusts
through the winter, Every year finds the low valleys with less capac.
ity for feed, because they are overstocked; and hay feeding and clo-
ver pasturage is already resorted to in winter, by the better class of
stock-raisers, to the fullest productive limit of the farming land. Bat
when these wvast lower plains are reclaimed and nrigated, and each
acre of land is capable of not only keeping alive, but Lkeeping fat, two
or three head of stock, there will then be a bundred head of cattle
pastured in the wiountains where there is one now, and the business of
shipping fat cattle from this great valley every day in the year will be
carried on to an extent bardly to be imagined.

Tn proof of the foregoing statement, [ can cite the experfence in ®ewsience
the Truckee Valley, Nevada, where the winters are longer, surround. Trskes Vater.
ing pasturage ne better, if as good, laud stony and cleared with diff-
culty, and the price of water twice what it will be in the Snake River
Valley.

Mr. Robt. L. Lindsay, attorney-atlaw, of Reno, Nevada, kindly
furnished me the following statistics concerning hay growing and
winter feeding for stock in the valley.

“According to the assessor’s estimate, there are twelve thousand
actes of land iun the valley growing hay, the average crop of which is

F
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four ov five tons to the acre. This hay is stacked in the fields and
sold by measurement to stock-owners at an average price of six to
seven dollars per tou ; never less than five, and this year it was efght
dollars,

“The cost of water is excessive, being fAve dollars an acre per vear,
so that hay costs the farmer three dollars per ton when in the stack.

“* At the present tims (January, 1887) there are nine thousand five
hundred head of eattle feeding in the valley ; there would be more if
there were more hay.” ‘

Comonzison From these facts it will be seen that the fariuer makes a net profit
’é;;%;;?}g% of fr{sm elg%‘t to twenty dellars per acre, 1t 1t pays 50 well bo rvigaze
in Nevada, it will cectainly pay eqnally well in the S8aake River Val-
ley, where the water tax is reduced onebalf. It may be supposed
that the Truckee meadows pay becanse of their proximity to San
FEranciseo. On the contrary, the freight rates guaranteed by the Un-
ion Pacific 1. R. bring the Snake River Valley us near or nearer fo
Chieago, finandially speaking, than the Truckee Valley iz to San Fran.
ciseo, on the Central Pacific K. R,

In the Snake River Valley, although a great many stock mer now
Feding  food move or less in the wintey, it is usually In such a desultory man-
Wt per that it is diffieult to tell whether it pays them or not, except in
the saving of absolnte loss by deaths, which would otherwise cceur.
Mr. C. W, Moore, however, kept a very careful book account with kis
feeding stock in order to ascertain precisely what hay was worth o
feed. He found that stock-owners could afford to pay frem six to
eight dellars per ton for hay for feeding purposes, depending of

course upon the price of cattle and upon freight charges.

Messrs. Ballentine and Eastman, also of Boise, estimated that
they could afford to pay six dollars a ton for hay, and actuaily did
buy a large amount at that price and feed if out. *

Cosy 208 Profs Mr. Moore and Mr. Balientine both said that the profit in feeding

in Witite . . s
Fadisg.  1was not so much the gain in pounds weight as that every pound of the

animal was raised in value several cents by feading.

H:Tm!fn * Toking hay aa worth $6 30 8 per ton, erops fogr to six tons per acre, end applying water,
1 u?é gwg,, cniting and stacking 3185 to $2.00 per tan, snd we have & profit to the farmer frowm bay-taising,
of Irom $16.00 to §40.50 per acre, the value of the lavd for pagturage after cuiting the trop being

more 1han sufficient to pay the water rent L
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For example, an animal weighing in the spring,
when not fel during the winter, 500 lbs, is worth 8e. per Il or §24.00

“Thenféd 1] if i IUOO I3 1 Je, ¢ [T ;io 00
: Dzﬁerenne Zb 00
- - 16,00

Cost of feeding avd pasturage, - -
Profit per head in feeding, - - - - < - - Bl00

Add to this the fact that there i3 no loss through exposnre—and
from this winter's experience it would seem that this item might occa
sionally be a large one—and it will be seen that thereis profit in feed.
ing siock in the winter, in addition to the Iact that cattle will De
larger, and ealves healthier and of quicker growth, when properly
cared for.

I repeat, therefore, that the peculiar location of these—when
watered-—rich hay-growing plains, near these vast grassgrowing hills,
forms a combination of pasture and feeding lands wh:ch cannot be Cembinaion of
excelled for stock-raising purposes 1n this couniry, It enables the Feding Loods.
stock-grower in Idahe to ship fat cattle East during the winter and
spring with a decided advantage over ihe wmore expensive corn-fed
stock of Nebraska and Kansas; and, through all the year, the moon-
tains being so near the railroad, fat stock can be hrought down and Advintages
butchered and shipped, without denger from the exeessive heats which Shivring Cuttte.
prevail in the mid-West.

It may be thought that the labor of watering the land several Pt
times every year may add so much to the cost of raising crops as to Wasee.
render it unprofitable, By referring to the table of crops, it will be
seen that from one to tweo dollars per acre, per year, is sufficient for
this work; and when the loss, in rainy countries, from shosvers, at the
time of harvesting, or the loss from the want of them at growing time,
iz taken into consideration, I think it selfevident that to have absolute
control of the water, and to put it on or off as desired, must be a surer
and more profitable method of farming than that which leaves the
farmer at the merey of a variable climate.

Anather ohjection oiten made to the pr. actice of irrigation is the
labor of making ditebes and getting the land prepared. ng may be o
o very exipensive operation upon stouy and uneven, hard laud, but on T
these mellow eage-bush plains it is quite another matter. A number
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of men from the mid-West have fold me that it was far ensier to clear
and prepare these lands for irrigation thap fo hreak the new sed of
the praivies.  In fact, the preparing of these lunds is often siraply burn-
ing off the sage-bush, and barrowing in the wheat. No plowinag dove
at oll, except for the ditehes.

C. 'W. Moore, before quoted, in speaking of a tract of several
thousand aeres which had been accidentally burped over, said that
he #could put in a erop of wheat on that land for a doilar and a guar-
ter an acre,”

b
{
i

s
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Ir is advisable, in conuection with the productions and cultivation (I35,
of these lands, to look into the guestion of their probakle increase in zé{i%%i? b
value, and of thelr improvement being perrianent. That they will )
incrsase in value may be considered certain, from the evidence furnished
by similar undertakings.

Lands capable of lrrigation along the Boise River are worth now
from teu to one hundved dollars per acre.  There are none, I am sure,
worth less than tép—if any are o cheap as that, Some of the land
near Boise City is rented to Chinese gardeners at twentvfive dollars
per acre, annually,

In the Trockee Valley, Nevada, Mr. Lindsay writes that the aver
age value for the twelve thousand acres of irrigated lsnd in the val-
ley is forty dollars per acre, though there are choice lots worth one
huodred.

In the Goosecreek Valley, Cassia Co., Idaho, I had occasion to
inguire, several yems ago, into the value of irrigated lands. At
that time they were eighty miles from a rathond, one hundred and
fifty fromn the nearest mines, and they are about fifteen hundred feet
higher thap the Boise lands; yet, wherever water could he had, they -
were worth from ten to twenty dollars per aere. I mayadd that there
were thousands of acres that could not be watered, which were of no
value.

C. L. Stevensou, C. E, of Salt Lake City, Utah, says, iz a paper
read before the American Society of Civil Engineers: “The lands in
the Jordan Valley, from an original cost of one dollar and a quarter per
acre, at once, on being watered, attained a value of ffteen fo twenty
dollars, and, in less than five years, a value of eighty fo ome hundred
dollars per acre.”

Elwood Mead, C. E,, Prof. of Irrigation Engineering in the Colo. In Colonde.
rado Agricultural College, in a similar paper, says: ¢“Land, with
water, sells for twentyfive to ome hundred and fifty dollars per aere,
but has no market value without water.”

Kdward Bates Dorsey, (. E. 10 a paper read before the An. Soc,

C. K, said: “In Colorado land which can be irrigated sells for fifteen
to fifty dollars per acre.”

I Trah,
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“ George G, Andsrson, Chief Eng. Northern Colorado Irrigation
Co., in diseussing Mr. Dorsey’s paper, said: “The value he (Mr. Dor-
sey) gives for Lrrigable lands in Colorado is fully within the lunits.
Suel Jands, withiv a radius of ten miles of Denver, rate at seventy-five
1o one huudred dollars per acre.” .

H. V. Hinckly, M. Am. See. C. E,, in discussing Mr. Dorsey's
paper, wrote of his experience of nine years in Eastern Uolorado and
Southwestorn Kansas, along the Arkansas River: “I have seen land
appreciate wildly from five up to two huodred dollars per acre, on the
advent of a canal, and afterwards fall to tweaty to thirty dollars,
where it belonged. Land where fu/l creps cannot be raised with an
ennual certainty without irrigation, is permanently inereased in value
by irngating facilities.”

. F. Baton, M. Am. Soc. C. E,, writing of his experience at Riverside,
San Bernardino Ce., Califorain, says: *These lands, before they were
suttled, were not even eonsidered suitable for grazing purposes, as the
average annual rain-fall did not exceed four inches; the wild grasses,
iz consequence, would seldom atfain a growth that would furnish
pieking for sheep. The lands at that time, therefore, had hardly any
value. When these lands were put under irrigation, some fourteen
years ago, they sold for twenty-five dollars per acre.  They have since
been steadily advancing. I find them changing hands now st three
hundred or four hundred dollars per aere for unenltivated lands, and
from eight huundred to fifteen hundred for lands with matured vines
and trees. It cannot be justly charged that these prices are stimnlated
by secial, educational, and other advantages, while the products net the
owners, apnually, two bundred dollars per acre.”

Wi, Hammond Hall, State Eagineer of California, says in his
last official report: “In Californis, lands purchased at three to ten
dollars per acrs, without opportunity or reasonalile hope of irrigation,
command fifty to two hundred dollars per acrs when water is broughs
to them, and they have the privilege at hand to recsive and pay for

irvigation.”

I could quote many more instances, if necessary, both in this and
foreign couniries, showing equally well the permanently increased
valne attained by lands brought under hrrigation; as in Spain, where,
Mr, Babew reports, in a paper before the Institute of Civil Engineers,
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London: “This rate (28 chillings—%7.00 per acre—for wwater) was
cheerfully paid, and well it wight be, because the inereased valae
of the land was at leust sevenfold;"—but enmough, pevbaps, has
been said to prove that frrigation is profitable to the land-owners, ab
least.
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Iv yegard to the elimate of this portion of the Snake and Boise
River Valleys, there seems to be an opimion, in the East espeecinlly,
that, being so far north, it is necessarily very cold; forgetting that
W bhlnetan Territory is still further north, and hos a cou;pamtwely
warm climate. I\eW\paper reports of snow-shides, great depnizs of
snow, and extreme cold in Iﬁalzo refer to the mountain mining
camps and communities at an alavntmn of many thousand feet abova
the Spake and Boise River Valleys. The elevation of these lands
is ahout twentyfive hundred fest above the sea; they are distant
some four hundred miles from the west coast, but have no high moun-

“tains between them snd the ocean. Possibly for this reason, and also

becagse high monntains on the north protect them, the elimate is
neither so warm nor so cold as thas of New York or New England.
The snow-fall on the plains is very light, and the cattle are driven to
them from all the surrounding country for wintering.

TUsually the winters are short, clear, bright, and still. From my
experience in these localities, I should compare them with the winters
of Virginia rather than those of New Eagland,

Climate is much a matter of personal feeling; but to any one desin
ing a temperate climate, with reasonable changes, the southwestern
valleys of Idaho offer one as pleasant as can be found.

'The peach erop is not injured oftener than about once in ten years,
which is as good evidence, perhaps, as could be offered as to the even.
ness and temperate nature of the cimate. Tmmigrants from all the
northern States aad from northern Enrope will find thzs climate far pref-
ernsble to that which they have left. The dry air and light snow or
rain-fall make more difference, probably, in its favor than the tempern-
ture a3 shown by the thermometer.

If there were a possibility of developing malaria in this valley,
irigation, as practiced aear Boise City, would have been the means of
doing so already. A moreslovenly systemt conld not be imagined ; yet
this evil, combined with wo system of drainuge whatever, bas as yet,
apparently, done nothing to injure the health of the iubahitants.

There 1s another advantage in the locaticn of these lands which is




THE LANRS AND THE WATER 3TUFPLY. 3z

worthy of notice. The upper waters of the Doize River are lLeavily
timbered with good varieties of pine and fir,

3Mr. M H. Goodwin and Mr, George Alexander, who are now en-
gaged in the lumber business on the Boise River, have made careful
estimates of the amount of stamding timber within easy reach of the
water, on the north and middie forks of the Boite River. I huve
exumined the south fork myself, and together we found that there are
about seventy-five millions of feet, At a distance from the streams,
veguiring roads and expensive banling, there is probably as wuch
more. At present, as the river's rapid carrent makes the booming of
logs difficult, but lttle lomber is taken, and that by way of Moore's
Creel very early in the spring, before the main river is high enough
to break the booms. ' :

By the builiding of the dam necessary for this irrigating canal, a long
pond of dead water will be formerd, where logs can be boomed or stop-
ped, and then run down the canal to mills on the plaing, as required.

While this floating of logs through the canal will be of consideralile
direct benefit to the canal owners, it will be of greater benefit to them
s an inducewent for incoming settlers to occupy lands.  Cheap lumber,
wood, fence-posts, efe, are of great importance to the farmer in a new
conutry, and will often go far to determine his choice of residence.

There will be a great numnber of points along the canal line whera
power for mills can be readily furnished.

In providing facilities for irrigating so vast an area of unoccupied
land as I have been describing, it i1s hnportant to ascertain, if possi-
ble, what are the probabilities for its iimediate settlement by farmers
who will use the water. There is no donbe the land would be quickly
taken up by speculators under the Desert Land Act, but this dispo-
sitlon of it wonid not be a desirable one for the water owners. Land-
owners, who are not also land cultivators, will not buy water. This
speculative appropriation of the land can be easily prevented by the
capal owners refusing any contracts for water. Desert Jund caunot be
held without water, and if it is made known that no water will be
sold except to actual sebtlers, others will be prevented from coming in.

It is somewhat difficalt to form a positive opinion in regard to the

rapidity with which actual settlers would occupy this land; but we
§
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can form somwe idea from the fate of sinmlar enterprises, and the fact
that more advantages are offered on this tract than on most others,

One who has traveled through the arid West, and seen how avery
nook and corner, even high np in the mountains, where a little land
and water can be brought together, is oceupied, would scarcely
doubt that these rich and attractive lands will be taken up as rapidly
23 the water can be brought to them. However, six hundred thou
sand acres is an ares as Jurge as three-quarters of the State of Rhode
Isiand, and, being all arable, has room for a greut number of peopie.

In Colorade, all lands under the canals, and which belonged to the
Government, have been taken usvally before the cavals were finished,
although the caval companies there charge from cne dollar 2ad a
quarter to as high as fifteen dollars per nore, for the water right alone,
exclusive of the annual charge of one dollar and & half per acre for the
use of the water. The lands owned by the canal companies have heen
sold at from five to twenty dollars per scre, though naturaily not as
rapidly as the free grounds were taken up.

¥f the canals in Colorado, with a far harsher climate and a much
greater slevation above the sea, with poorer pasturage surronnding
them, with longer distances to a market for their productions (except-
ing stock), with a muoch higher price for water and for land, found
little difficulty in getting customers for their water, it seems but reason-
able to expect that these Snake Bwe; }aﬁds will be taken up with ab
least equal rapidity.

The Union Pacific Railway Company has agreed to transport immi-
grants and their belongings at less than half rates over their lines. It
has also agreed to open offices for information in the lurge cities, and to
use all the power of its immense system of advertising and transporta-
tion offices 1n this country and Europe, to bring immigrants into the
Snake River Valley,

In building the canal, it will be goed poliey to employ, as far as
consistent with economy, men who wish to settle on the lands, and their
teams. If work for a year or two, at fair prices, cau be offered as an
additional indocement to immigrants, it will go far toward bringieg
them in, as it will give those who lack sufficient capital an opportunity
to establish themselves comfortably, while getting thelr farms into

productive condition.
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I have excellent reasons for believing that large colonies from
Denmark, Sweden, and Italy could he brought to these Jands immedi-
ately, if an assurance of work forone year weve given, It is well known
that these races make excellent colonists, and the Ttalians would come
with a traditionary ard life-long experience in irvigation.

Finally, from the letters and inquirles already received by me,
since I have been engaged in thiz enterprise, coming as they do from
many different loealities, Miunesota, Towa, Nebraska, Kansas, Colorade,
even California and Oregon, I am confident that the whole six handred
thousand seres will be occupied with actual settlers, within three venrs
from the time water 18 brought to the land, and no settler allowed
more than one hundred and sixty acres, unless wealthy enough to
irrigate more,
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Gexerar Frevoxr, in the report of his expedition of 1843, gives
his firet impressions of the Boise River in the following words: . . |
“ We were nearly oppesite to the highest portious of the mountains on
the lefi side of Suake River Valley, and, continuing on & few miles he
yvond, we came suddenly in sight of the broad green Jine of the Valley
of the Rividre Boisé, black near the gorge where it debouckes ingo the
plains, with bhigh precipices of basalt, between the walls of whick it
passes on, emerging from the mountains. Descending the hilly after
traveling o few miles along the plain, the road bronght ns down upon
the bottoms of the river, which is a beautiful rapid stream.,” . . .

In this gorge, about ten miles above the ity of Boise, is the peint
selected for building the dam and head-works necessary for diverting
the waters of the river into a canmal, and spreading them out upon the
plains below. This point is ohvionely the oue to be chosen becanse of
its natural pecakarmes, 31ngu§ar1y adapted for the buiiding of the
structures reguired,

The walls of the cafion are immense gravel banks, capped with
basalt, and resting also on the basalt which at this point forms the bed
of the river, Into this lower stratum the river had worn a chatnel a
fesr feet deep. These combined advaniages enable the engineer to
construct the headgates and waste weil on opposite sides of the river,
upen sclid basalt foundations, while the river, undisturbed, is dowing
betiween.

The steep gravel bluffs on either side are thickly strewn with
broken fragments of rock fallen from the basalt bluffs above, which
furnisk excellent material for the masonry of the head-works; the
same material, properly placed in the river, after the headworks are
built, will, when backed with gravel apd sand, dam the 1iver perma.
nently without fear of deca}r or movement, and raise it into the canal
gates or over the waste welrn.

The location is a very exeeptional one, a brond bench of solid
rock, not too sinooth, slightly above the ordinary bed of the river, upon
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which to build the head-works; a river bed of solid rock, upon which
tc build the dam and scouving-gate, and loose rock piled caeither
side, more than enough to supply the material for constroetion, need-
ing ouly to be rolled down and placed in position. Certainly an engi
neer seldom finds natural conditions so favorable for hie work,

The headgates of thue canal, of which there are to be six, each
eight by twenty-four feet in the clear, are so construeted as to roll up like
a enviain; the engraving on page 36, from a pbotograph of a weork-
ing model, will give an idea of their construetion. Their unnsnal size,
which is uecessary for the convenlent admission of timberand wood,
renders it impossible to use the ordivary sliding gate. This plan of a
curtain is an adaptation from the gates used by the French Govern-
men% in the slack-water navigation of the Seine.

These six gates are placed close to the south bank of the river, and
adjoining them, on their north side, will be placed a aimilar gate, for
scouring purposes, reaching to the bottom of the river, some twelve
feet lower than the canal gates. By means of this gate, all the sand
and gravel which comes down the river during the flocd seasoun will be
prevented from passing into the canal,

It is mainly for the reasons stated that this particalar point, two
miles up the caffon, is selected for the head-works, althongh theve ave
other important ones why this location for the headgates is prefecred.

The dam, adjeining the scouring-gate, will he built of suffcient
beight never to allow the water to run over it, while the waste weir
adjoining the dam, snd resting on the basalt
beneh, will De five hundred feet in length and
from eight to twelve feet high, Adjoining this
again, ou the north, is the proper position for
the small gates of the Boise City line of Cana), smomsweros o2 wastz won
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? side of the river, when.
: ever it may be considered
advisable that the latter
should be built.

As before stated, the
material for construction
lies in great masses upon
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CANAL LINES. 33

the steep slopes of the zravel bluffs, above
the head-works. All the masonvy for
piers and waste weir will be built with
this material, laid in Portland cement,
with the exeeptiou of the jumbs and cop.
ing of the piers and the crest of the waste
weir, These will be of granite, taken
frem s fine ledge lying within half a
mile of the dam, with a geod wagon-road
already built, '

The sand, for mortar, Hes In a large
beach, within three hundred yards of the
works. This sand i one of the preducts
of hydraulic mipieg, on the river above,
and 13 extremely clear and sharp quariz,
entirely without the smooth, waterworn
feeling of most river sand.

After the masoury 13 finished, the
dam will be constructed by dumping the
lovse rock from the bluffs into the rviver
channel, and allowing it to take its nat.
ural slopes. When the mass is bigh
enough, gravel will be dumped apon
the upper side, until the whole is tight.
It is needless to say that, with the sedi-
ment of the river svater closing all inter-
stices, sueh s dam will never mave or
decay.

The fivst two miles of eanal line will
follow the river closely, and will be built
in the gravel bluffs, which are quite
steep—in places vearly twentyfive de
grees from the horizoatal,

In order to reduce its cost, the canal,
through the cafion, will be built narrow
and deep, and with a heavy grade. The
walls will be revetted throughout swith
stone, and the bottom paved. Although
this plan includes expensive work, even
with the masterial for the stene work
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40 CANAL LINES,

lying immediately above, it will be far cheaper than huilding the eanal
its full size with less grade, and wheu completed will make a perfect
and enduring water channel,

The dimensions of the canalin the cafiou for the first two miles
will be, therefore, fortr-seven fest wide on top, twenty-seven fuet on
the bottom, and sevesteen and onehalf feer deep, with a grade of
four feet per mile; carrying four thousand eubic feet of water per
second, with fifteen fect depth of water; caleuleted velocity, seven
and seven-tenths feet per second.

At the end of the second mile, the dimensions will chbange to
ninety feet wide on top, sixty-five at the bottom, fwwelve aod onehalf
feet deep and grade of two feet per mile, carrying four theusand
cubic feet of water per second when ten feet deep; caleulated veloeity,

five and threetenths feet per second. These velocities sre calenlated

frem the formula:
Ve dliy B &5

Tn whith ¥ = mean velooity of water in fest per second.
R = Hydraaliz mean depth,
& = Blops in feet per oot
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After careful comparison, I found that this formula gave results
which agreed very closely with the actual discharge of the Ganges
Canal, as found by a vast series of measarements made hy Capiain
Allan Cunningham, R. E, near Roorkee, India, As these measwre
nents were made with great cure in the ordinary channel of the canal,
without any special vonditious interfering with or changing the nat

4
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ural flow through common earthen banks, I consider them a safe and
accurate test fui the formula

This velocity of five and threetenils feet per second is not too
great for the banks to withstand, the material of whicl they will be
constructed being a beavy, coarse gravel, and both Monericft and Pro-
fessor Davidson testify that the Cavour Canal, with shnilay banks and
equal or greater velocity of euvrent, shows no ill effects from it

It 15 evident that the greater the velocity, the smalier, and econ-
sequently cheaper, the channel required for carrying a given amount
of water, '

At the beginning of the third mile, just above the widening of
the canal, will be placed a trap and small gate. This trap consists of a
trench cut in the bottom of the eanal and rurning diagonally upward
across it from the gate, In this trench all small stones and sediment
that fall, loosened by spring thaws, from the high bank of the canal
iu the cafon, will be canght, and pass ont of the canal through the gate,

&

TANAL ALLNG MESA.

From the begiuning of the third mile the canal line passes along
the mesa which forms-a portion of one side of the valley of the Boise.
Here heavy cutting and filling will be required, and though the work,
owing to the nature of the material to be moved, will be inexpensive
per yard, the sggregate cost will be beavy. In this part of the canal
there will be one or two culverts, two bridges, and ove or twe small
pipe openings in the banks to irrigate the lands between the canal and
the river. At the tenth mile, opposite Boise City, the line turns
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abruptly southward, and keeps a general trend frow this point enward
almost at right angles to the eonrse of the Boise River, until it ends
upon the divide between the Boise and Snake Rivers, sone four miles
south of Kuna, aud thirty-two and sue-half miles from the Leadgates.
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Although for thirty miles the natural drainage of the country
is opposed to the course of the capal, little or no extra expense will
ve incurred in consequenece, Five-Mile Creek, Black’s Creek, and Ten-
Mile are so small that they will pass under the canal in culverts,
and, as will be shown further on, their chapnels will be utilized for dis-
tributing water over the lands, saving in'this way much morve eypense
than they canse. Indian Creek is & narrow channel cutin solid basalt,
and will be crossed by a wooden or stone aqueducet, yesting on stons

1618,

1 wish if possible to emphasize this remarkable situation ; for I
think it without precedent that a large canal, extending thirty miles
across the natural drainage courses of a country, can be coustructed
with practically no expense beyond the nsual cost of excavation.

From Five-Mie Cresk cowird the canal will be reduced in size
one-third, because of the quantity of water taken out at this point to
serve the lands north of the Boise River, as expla’ned further on.

At Indian Creek there will be a drop of nine feet, in order to avoid
rocky ground, and alse for the purpose of passing under the railroad.
This drop will be in the form of a chute across the creek, thus forcing
the water through a3 small agnedret. [t will probably be also utl-
ized for mill.power, as it i3 near the railroad, and, owing to the cou-
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stant demand of the placer mines for water throughout the year, the
flow will be nearly continuous.

At the thirtieth mile also there will be a drop or chute of aboutb
eightesn fest fall, to aroid uneven ground and an undesitable curve in
the line.  This chute will Le constructed in the form of a broad and
shallew channel paved with stone, and bLere, also, the water can be
used as o mill-power,

Althongh in the whele line of the canal there is bat one plece of
rock-cutting, and that a thin stratum of lava urnderhid with gravel
between Black’s Creek and Ten Mile, the line is at no point far below
the besalt bench, which extends from the Boise to the Snake River.
Thus stone for masonry, piers, aud waste weirs will elways be con
venient.

The first important branch to be taken from the main canal will
be at Five-Mile Creek. At this point awaste weir will be construeted,
and small branch gates, similarto the head gates, put in,  The creek
itsel{ will be used as a branck canal.  This is possible, owicg to the
shzllowness and quick descent of the channel. It falls about twenty
feet per wile, and by placing small weirs and gates about a mile apart,
small laternl ditches can be taken sut at the side, which will convey
the water to each farm.

It s seldom that circumstauces will allow ths use of natural
drainage channels for irrigation, but in this case they are perfectly
adapted to the purpose, with the additionsl advantages of being inex.
pensive and absolately safe from breakage.

This system of usivg the natural chaunels for branch canals will
be used throughont the entire six hundred acres of land usnder con-
sideration, with slight modifications where necessary, and may be
best explained Ly reference to the preceding sketeh of Fivedlile,
Blacks, and Ten-Mile cresks. [t will be observed that each lateral is
the supply channel for the land below, while at the same time it re-
ceives the drainage from the land above, and carries any excess into
the next branch, or natural drainage channel, where it is caught by the
next lateral helow, and turned back upon the land. By this method
all waste is avoided and all the land is perfectly drained.

At FiveMile Creek enough water will be taken out not only to
irrigate the land Jying to the north of it, ealled, for convenience, the
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Five-Mile District, but also suffcient to cross the river sbout a mile
above Caldwell, and irrigate the lands north of the Boise, called the
Northern District.

The Five-Mile District will require three bundred and thirty-three,
and the Northern District thirteen hundred and thirty-three cubic feet
per second, making sixteen bundeed avd sivty-six cuble feet per
seeond to be taken from the main canal at this poine. This also includes
the water taken from the main caual by * pipe ” gates, above.

For crossing the rivera short canal, taking the water from Ten.
Mile Creek, below the entrance to Five-Mile, will lead the water to
the top of a basalt bluff, about cne hundred and fifty foet high, form.
ing one gide of a short gorge through which the Boise River flows.
By a system of large wreughtiren pipes, the water will be led
from this point down uader the river and up the opposite bluff, from
which a canal will extend nerthward about twelve miles, conveying
water to the entire Northern District, and by a system of natural
ehannels and laterals, similar to that just deseribed, will distribute the
water to each farm.

It may appear undesirable thus to convey waler down the south
‘side of the river and theunce carry it across in pipes. But an examiua-
. tion of the line of canal necessary to take so large a volume of water
down the north side of the Boise River to the same point will con-
vinee any oue that the expense by that wmethod would be far greater
than by the one proposed. :

At Black’s Cresk another waste weir and small braneh gates will
Le constructed, and a larger oné at the crossing of Teu-Mile,

The chaonel of Indian Creek is narrow, deep, and in rock; it will,
therefore, uot be availsble as & branch caual

There are, howewver, 2 number of netural drainage channels lead-
ing from the Aain Canal line, between Ten-Mile Creek ard the end of
the Main Canal, whick will be used for the purpose.

At the end of the main line, what is called the Main Branch leads
down the divide between the Boise and Sszake rivers. This line will
be kept as high as possible; occasional * saddles,” or low places i the
divide, will force it down until, forty-five miles from its stavting-poing,
it terminates on a hill, two hundred feet vertically above the Snake
River, and some four miles south of the mouth of the Baise. This
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Main Branch is ealculated to be much larger than will he necessary for
irrigation, in order to supply the placer mines along the Snake River
Where the lize is forced vertieally down by the depressions of the
land, chutes, similar to the one already described, will be put in,
Numerous brancl “pipe” gates will he put in along this line, npon
bioth sides of the canal, where natural drainage chanmels offer the de-
sired opportunities for the distribution of water for jrrigation; those
upen the north side intended to irrigate the * Main Distriet,” as if is
calied, and those upon the south side to irgate the Snake River Tis-
trict and furnish water to the mines, From this branch, also, lines of
pipe (probably two) will extend across to the lands lylng wpon the
southwest side of the Bnake River, called the Southern District.

As the line of the Main Branch canal is nearly four hundred feet
higher than these lands, it will require very small pipes to carry a large
volame of water, and the expense will be proportionately lessened.
From the ends of these pipes, capaly will convey the water for irriga-
tion along the foot-kills to the natural channels, distribute it teo the
laterals, and these in their turn to the respective farms, as in the pro-
ceding cases.

Another branch, called the Eastern Branch, will begiu at the end
of the Main Capal line and extend eastward up the Snake River about
eighteen miles, to hirigate that track of land south of the divide, and
east of the Silver City wagon road, called the Eastern District. By
the same system of natural channels and laterals, the water {rom this
branch will be distributed to each farm.
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Excixeers of irrigation works ave constantly referring to the want
of some practieal, inexpensive apparatus, by which small volumes of
flowing water can be measured with reasonable accuracy, for deliver
ing to conswners.

The common methed of seliing water, at a certain price per acre
irrigated, has objections, in that it leads first to great waste of water,
and second to dissatisfaction, both on the part of the irrigators and of
the water owners,

It therefure seemed advisable to provide some method of selling
water by a measured quantity, and at a regular price per unis of that
guantiy.

TWATER METHL

I the Transactions of the American Soctety of Civil Engineers, a
water-meter for irrigation is deseribed, which has stood the test of long
continned use under my own observation, I have found it to work
admirably, and it is very easily and cheaply made, It is a modifieation
of the. common “measuring-box 7 used by the placer miners of the
‘West. One side of the box is cut to the proper beight to return all
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water above a certain level back into the diteh from which it came;
thus keeping the bead, or pressure, above the delivering orifieg, at a
permanent level, without regard to the flow of the supply diteh, The
box ig also kept clear of floating leaves or grass, and may- be quickly
and easily adjusted to messure the amwount of water desived.  More
owver, the consamey, with his pocket-rule, can satisfy bimself, at any
tims, that he ig wetting the amount of water he pays for,

By this means it will be o comparatively simple matter to measure,
to each irrigator, the water he desives each day.




PLACER MINES .

Taz placer mines of Snake River have been known and sworked
for more than twenty years, but, owing to the seareity of water, the
fineness of the gold, and the large quantities of heavy black saud, their
working has never been attended by that succese which has charne
terized the other placers of Idaho.

Where water could be easily obtained, moderate stnccess has been
achieved; but the diffculty of sepavating the black sand from the gold
has told heawily against the miner, and only after long and costly ex-
perimenting has that knowledge been obtained through which large
profits can be realized, This period of experiment is passed, howsver,
and the desired process for saving the gold well proven; but nsarly
all the points where water is plentiful have been worked out, and new
enterprises of larger magnitude are bringing water to the more inacces
sible places and making large profita thereby.

The canal of this Company can distribute water along about sizty
miles of the Snake River, lying immediately above the mouth of the
RBoise. As the upper tventy miles of this sixty has no large bodies of
available placer mines on it, it is unnecessary for me to further allude
to it in this connection. The lower forty miles, between Frenech John's
old ferry and the mouth of the Boiss River, runs through a wide fat,
bounded upoa the north by bluffs of soft sedimentary deposits, which
near the ferry rise precipitately about four hundred feet, and gradu-
ally dwindle to a long hill, two hundred feet high near the mouth of
the Boige.

The gold-bearing gravel lies in immense banks, or what were, when
the river was higher and larger than it is now, hars, They extend
alotig the river continuwously from French John's old ferry to the mouth of
the Boise, with low channels sometimes cutting them in two or crossing
them. They vary, therefore, in width from a few feet to many miles,
and in thickness from a few feet to two huadred, The “bed-rock,” or
underlying rock of these banks, is below the level of the river in the
upper portiog, but begins to rise above the riverat about twelve mileg
below the French John ferry.
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The canal extends along the bluffsoverlocking the upper part of the
placers ot an elevation of from thres to four hundred feet above them.
In the lower part the canal line extends aleng upon the gravel hillg, but
i3 still two hundred feetabove the piver. Thus it isevident that water,
under a heavy pressure, can be conveyed to all the mines. The map zc
colpanying this paper will show the position of the placers and capals.

I bhave spent a great deal of time and labor prospecting these
placer fields. I have sunk shafts, where the gravel was not so loose as
to prevent; run tunnuels into the sides of the bars, where T could not
sink shafts; and dug- hundreds of prospect holes, in order to get an
accurate idea of the quantity aud value of these iinmense auriferous
deposits of gravel. I took accurately measured hall cubic yards of
gravel and washed them with rocker and pan, saving the black sand
and gold. Some of these resnlts were assayed and seversl were
smelted. The results obtained varied from a few cenis to eighty cents
per cubie yard of gravel; assays made from the same sample by differ
ent assayers varied largely, while the gold visible in the sand was
about the same 1n every instance. It is diffieul$ to account for this
great variation in the results of nssaysand smelting, but I find it is the
experience of every one who deals with black saud. T quote an article
writteu, I think, by Mr. Hanks, the well known metallurgist of San
Francisco, who has studied and written much on the gravels and black
sands of the West coast:

“ As a geuersl proposition, the results from ussays for gold are uot
as satisfactory or reliable as those for silver. The ordinary fire assay
for geld, if the ore be of low grade, cannot be relied upon. Very
great care has to De exercised in the selection of the sample in the first
place, and the amount of gold is so minute that only delicate mauipn-
lation will probably save and weigh it. The finest of balances, with
nicest adjustments, are required ; and, altogether, when the whole 1s
considared, miners of experience would rather judge from the resuits. of
Shorning’ or ‘panntng ont’ a good liberal sample of ore properly
pulverized. ZThey can tell by the ‘colors’ about what the ore will yidd
in the mill. In assaying the gold sands of the rivers, streams, and sea-
beaches, the same difficulty 1s met with; it containg a great amount of
specular and titanic drop, and is called black sand by the micers.
Platinuin and iridium are often found in the same sand.”

[
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I have therefore thrown aside my valuss as obfained by assaying
and smelting samples, and first depended entirely upon panning in
forming my estimate of the value of these placer lands; and then
compared the vesults thus ohtained with the results of actual mining
on precisely similar gravel deposits on the river near Ly, Cerfainly
nothing but actuat work on the lands themselves can give neaver their
true value than does this work on neighboring properties of aprecisely
similar character, especially as these great Snake River bars are re
markably uniform. From these neighboring properties a mass of
evidence has been colleeted, based on engineerd reports, on actnal
profits “ per man,” on comparison of amount of gold deposited in the
assay office with the amount of gravel washed at the mine, ete, This
evidence points to a velue of from twenty to forty cents per enbic
yard. Most of these mines can be worked for only & few months in
the year, owing to the shortness of their water supply, and the water
is brought to them under no “ head,” being simply run down over the
face of the hank. The fact that it pays at sll to work them under
these conditions necessavily Implies a fair value per yard.

Assisted by the Government land surveys and the surveyed line
of the canul, I have determined the area of the placer lands controlled
by the canal line to be between thirty-five and forty-five thousand acres.
It is diffienlt to determine it precisely, without an extensive system of
shafts to prove its limit ou the northern edge. I am perfectly safe,
however, in placing the area of these placer lands at thirty-five thousand
acres. [ could only determine the thickness or depth of gravel by the
thickness disclosed at the sides of faces of the bluffs. Often I could
get on three sides, and there is 1o reason to suppose that a great flat
plain, which shows stratified gravel, seventyfive feet thick on three
sides, contains any less in the center. These bars run from twenty to
two hundred feet thick, as seen from their sides, averaging at least
N fifty feet.

Suppesing, however, that théy are but twenty-seven feet thick,
then each square foot of surface will 1uake a cubie yard of gravel or
forty-three thousand five hundred and sixty cubic yards to the acre,
and thirty-five thousand acres would contain a little more than fifteen
hundred million cubie yards of gravel. It is cluimed for several
niines on the river, as I have shown, that they obtain from twenty to

.
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forty cents from each cubic yard of gravel washed, I prefer to valne
it, however, at twelve cents per cubie yard. Allowing the cost of
mining, including water at five cents per piiner's inch, to he four cenis
per cubie yard, there would remain eight cents per yard profit in )
Jwest  mining the gravel. Fifteen lundred million cubie yards, at eight
ABERE cents per yard, makes the enormons sum of one hundred and twenty
million dollars, which is the profit to be renlized from these placer
lands at the low valuation and high cost of mining which I have used
as a basis for my estimate, It is approximately a profit of thivty-fve
hundred dollars an acve. : ’
The above profit will not appear so very large when the time required
to obtain it is realized. There is a practical limit to the rapidity with
which gravel can ve washed. DBy the system of washing which is de
seribed further on, the lands can be attacked at a number of different
points at the same time. Say five points were taken and four thousand
inches were used on each, or twenty thousand per day, two hundred
nad ffty days in a year, this woald amount to five million inches.
An loch of water will, in this loose gravel, wash from ten to
twelve cabie yards in a day, but, as an elevator will have to be used for a -
Ammow movme povtion of the gravel, it is, perhaps, as well to take as a basis for estimates
Rewng s the amount given by Hamilton Smish, Jr, as washed in the hard bos
Fy tom gravel of the North Dloomfield mine, viz.: five eubie yavds, Five
million inches will, at this vate, wash twenty-five miilion cubie yards,
or approximately six bundred acres of gravel, which, at 2 profiv of
thirty-five hundred dollars per acre, would yield a yearly income of
two million dollars, and require sixty years to exhaust tlhe supply of
gravel.
The difficulty experienced in the past in effecting the separation of
gepiztnode ot this Snake River gold has been overcome by the hetter methods now in
trom g, use.  Aslong as the endeavor was made to separate the gold st once
from both the gravel and the black sand the resulis were disappointing ;
but by the principle nmow adopted of first separating by a simple
nethod the sand and gold from the gravel, and then by a second
operation separating the gold from the sand, very sstisfactory resulls
re obtained—even with the wofavorable eonditions, resulting from
lack of sufficient water supply and head, under which most of the

mines slong the river are’ at present worked. The eanal of this com-
L



PLACER MINES 83

pauy, as bas already been shown, will have, in addition to abundant
supply, the advantage of front two hundred to four lundred fest hend
of water above the placers.

Revently My, Chesebro, who owns and works a bar near Siiver
City Ferry, shipped a quantity of black sand to the Omaha Smeltingmﬁﬁzglﬁ" and
works, from which he obtained a return of $865 per ton, 1If this o
last manner of obtaining the golil proves suscessful, it will simplify
the mining operations very mush, and at the same time yield much
more gold, apparently, than the vther methods, It appears. from tle
resnlts of this shipment, that there is gold in the grains of sand which
is not obtained by the amalgamating methed, hut is abstracted by the
lead in the smelting furnace. I have had numerous assays of this
sand which ran from three to eight hundred dollms per ton, but was
inclined to put little confidence in thenmi; by the explavation given
above, however, they ¢an be accouwnted for,

Placer mining in Califoruia has been seriously checked, if not o5«
practically stopped, by the nccumulation of tailings in the rivers, In “fTaiings
the case under consideration thers is no danger of anything of this
kind occuiring, as only a very small portion of the tatlings will be
discharged into the river, and the stream is not navigable.

, In working these wide bars there is a difficulty encountered in s
the way of grade which would have been insurmountable a few years pranas
ago., Take, for example, a bar of gravel extending back from the

river, say two miles, and only one hundred feet high, Beginning at

the river bank to wash, the grade necessary for the flume to carry the

tailings into the river would bhring the flume above the gravel long

hefore the back side of the gravel bar was reached. In this case iv

wwould reduee the amount of avoilable gravel more than one-half.

There is a machine invented by Mx. Cranston, formerly of Califor-
nia, improved and manufactured by Joshua Hendy, of San Franciseo,
California, by which this difficulty of grade is entirely overcome at
slight additional expense ; and hy which all of these placer lands,
which otherwise would be lost after washiug, can be turved back into
good agricultural land. The machine spoken of works upon the same
priuciple as the sand blast, only using water instead of air to move the
sand. It is in successfn! operation in Boise Basin, Idaho, and in sev
eral placesin California and Oregon, apd is thoroughly proved in regard
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to its practicability. The fullowing cut represents the original mode],
which bas since been mueh improved in practice.

o
MFW!} Py "i“‘@tﬁ‘

The gravel of these mines is generally so loose as to vequire little
or uo power te bresk or wash 1t dows, and that which 15 usually
exerted against the bsnks will here serve fo raise the gravel into
flumes. The machine will elevate to good advantage alout twenty
feet for every one hundred feet of water pressure, and its capacity
depends upon the size of the machine and pressure of water used.

With this machine and the ownarship of all these placer lands, the
canal owners will be enabled to begin and carry through a systematie

s ianas method of working this lnimense tract, and ab the same time save it to
ssimiare. agriendtare. It is seldom that one compgny can control a tract of suff.
cient size to make such a systemn applicable; but in this case the
ownership of the water controls the placers absolutely, becanse there is
no other source from which water can be obtained for working them.

The guestion of cheap washing is, of course, & very impottant one.
In California the cost of mining a cubic yard of gravel has been deter

Foisl,  mined with great care im various mines to be = general average of
6™ three und onehalf cents.

The conditions in the case of the Snake River placers arve some-
what different.  There are, as a rule, no large bowlders, “ cement,”
“lava,” “pipe clay)” or hard gravel to cause expense, but in their
stead is the extra cost entalled by the elevating machine. Neither is
there, in this case, the immense cost of the long tunnels and paved
flumes ot the California mines, The *cleaning up” in either case will
be nbout the same. I think thereis little doubb but that the sxpenses
in all the large mines in California, with the drawbacks mentioned,
are greater per cubic yord than they will be here, even when using the
hydraulic elevator; but to be within safe limits I have estimated the
cust at four cents per yard, or nearly twenty-five per cent. greater thau
that of the California companies.
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WORK DOXNE.

Fuouy, careful and repeated smrveys have been made, the line of
canal definitely estnblished, and »ight of way secured; the result of
this careful work being that while the line fits the ground so as to
make 1o undue sxcess of excavation or 1), a4 the same time the cur
vatures are very gentle—sa matter of great importance in a canal cwry-
ing such a large volume of water.

The maps, plans, cross sections, profiles, and detailed estimates,
based on this thorough and long continued field work, are in the New
York office of the Company.

Careful examinaticn has been made of the country higher up the
river, for the purpose of ascertaining the amount and quality of availa-
ble timber, and for the location of snitable reservoir sites,

The policy has been to provide for all contingencies, and by this
thorough preliminary work to unearth every difficulty which may pos-
sibly arise during the progress of the undertaking.

The gold placers have been extensively prospecied, and 20,0600
aeres located for the Company.

Reads have been built for the more convenient transpert of snp
plies, and construction work has been aud is being continuously prose-
cuted on the canal, near the head-works.

Close study dwring constant residence on the tract confirms fully
. the opinion first held as to the great fertility and value of the Jand
when irrigated, and the thorough prospecting of the placers more than
confirms my fivst opinion, both as to extent and value.
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MEMUORANDUM

TG Beaff

7
J// M//f e
FROM: A, Kemneth Dunn ey
s
s

Director

Vs
DATE:  September £, 1388}

RE: Appropriation of Wnter Within Trripgation District § Canal Company
Areas

Applications to appropriate water within the boundaries of irrigation
districts and within the services asreas of canal conpanies cause seversl
uncertainties in adeinisrration;

Y. 1Is the water onder the control of the disvrict or cznal company

and not available for appreapriation?

2. Is return ftow aveilsble for appropriation 1f some water leaves

the service area?

A proper and squitalle administrating of water demands that we adopt
guidelines for the apprepriation of water within the service area of canal
companies and Irrigation districts. The foflowing puidelines will be followsed
in all permits issued in the future:

1. Constructad conveyances. When an additional use is to be made of

warer from a manmade canal, ditch or other ¢onstrucred conveyancs,
whether for cgnsumpillve or nonconsumptive yse, the appropriatlor
must obtain the peymission of the conveyapce owner before he oan
divertr any water. The scurce of water is the natural strTeam or
river from which the convevance hezds. Therefors, the depariment
will not issue a permit without evidence of a right of way to use

the point of diversian and conveyance syvstem znd/or the written
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permissicon of the owner of the conveyance works.

Matural channel conveyances or constructed drains.  Ip omany irrigation

districts and canasl companies, csonsiructed drains end natural chamels

are used as integral parts of the delivary system. Runcif and

segpage watel collected in the dralos and channeis are used to supply

water Lo sharecholders lower in the project.

4. Whan an appropriation from a satural channel, within which &

substantial pyoporiion of the flow is water injected inte the

chaningel and diverred frow the chammel by the irrigation district

oF cansl company, is provosed for consumptive Of NONCONSURETIvVE

.ﬁse, the potential exists for interference with the operstion of
the irrigaticn district or canal company. 1o insure that this
local public ilnterest is protected, anmy such permit issued will
be conditioned as follows:
Water shall mot he diverted under this permit untild
& written agreement with the irrigation district or
canal company serving the area contalining the peint
of diversion is filed with the department providing
for coordination of the peramitted use with the
irrigation district orv canagl company opsration,

L. Usually the canal company either owns the land through which 2
constructed drain fiows or has an easement for the drain. Any
permit issued to eppropriate watey from e constructed drain
within & cangl cowpsny service area or an irrigation disvrict
houndaty wxll Earxy the fellowing condition:

Water shall not be diverted under this permit until
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an easement or Tight of way with Lhe owner of
the drain providing for access to the drsin is
tiied with the depariment.
The natural channel and drain is no lopger considered a pert of the
conveyance system below the last peint of diversion £rom which the canal

company or irrigation district delivers water.
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BRAD JANICEE
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LICENSE AGREEMENT
CENBE AGREENENT, made and entered into thls /7& day
of !y 19%6, by and between NAMPA & MERIDIAN IRRIGATION

DISTRICT, an irrigation district organiced and existing under and
by virtue of the lawsz of the State of Idaho, party of the firet
part, hereinafter referred to ag the “District", and

BRAD JANICEX, an individual,
5606 Nerth Ten Mlle Road, Meridian, Idaho §3842

party or parties of the second part, harsinafter referred to as the
“xiimﬁ&ﬁ"g

¥IZTHREBEEIRER:

WHEREAS, the Licensee is the tenant of the real property
{burdened with the easement of the District hereinafter mentioned)
particularly describad in the "Legal Description® attached hereto
as Exhibit A and by thie reference made a part hereof; and,

WHEREAS, the District is the owner of the irrigation
ditch known as the SKY PIIOT DRAIN (hereinatter sometimes referred
to as “dltch or canal%), an integral part of the irrigation works
and system of the Digtrict, together with an easement therefor
which includes eazements to sonvey irrigation water, to eperate and
maintain the ditch or canal, and for ingress and egresz for those
purposes, and which diteh or ¢anal and said easenments therafor
crogs and intergeot gald desoeribed real property asz shown on

Exhibit B attached Hereto and by this refersnce made a part hersof)
and,

WHEREAS, the ILicensee degires a license to engage in
construction or activity affecting said diteh or canal or the
District’s esasement 1in the nanner and under the terms and
condlitiong hereinafter set forth; and,

WHERFAS, it is nsosssayy that the Distriet protect
absolutely its right to control any wedlfication or alteration of
its watercourses and ite pight of way along its watercourses;

LICENSE AGREEMENT - Page 1



HOW, THEREFORE, for and in comsiderution sf the premises

and of the covenants, agreements and conditions hereinafter sat
forth, the parties agree asg follows:

: 1. The Licensee shall have the right to perform the
activities affecting the ditch or canal in the manner generally
degoribed in the Ypurpose of License" attached hereto as Exhibit C

and by this reference made part hereof, and in accordance with the

"Special Conditions® stated in Exhibit D, attached hereto and by
thie reference made part hereof.

2, Thiz agreement pertains only te the Licensee’s
activities affecting the ditch or canal for the purposes and in the
manner described herein. The Licensee ghall not change the
location of the ditch or cansl, bury the ditch or canal in pipe on
the Licenses’s property, or otherwise alter the ditch or canal
without first cbtaining the written permismion of the Distrioct.

3, Rach facility (Yfacllity™ s used in this agreement
meansg any object or thing ¢f any nature installed in or on the
Digtrict’s easement by the YLicensee) shall be constructed,
installed, operated, and maintazined at all times by the Licensse
and at the cogt and expense of the Licensee,

4 The Licensee agrees to construct, install, operate,
and mpaintain each faclility in a2 safe manner and condition go that
it will not constitute or cause a hagard to any person or property.
The Licensee agresesg to indemnify, hold harmpless, and defend the
bDistrict from all claims for damages arising out of any hagard or
unsafe condition in or arising frem the construction, installation,
operation, and maintenance of such facility. '

5. The Licenssa agrees to construct, install, operate,
and maintain esach facility at sugh times and in such zeasons and in
a panner that will not interrupt or interfare with the flow of
irrigation water in sald ditch or canal or the delivery of
irrigation water by the District. The Licensee agrees o
indsmnify, hold harmlessz, and defend the District Ffrom all claime
for damages arising out of any impajirment of the flow or delivery
of irrigation water in said ditch or canal which may be caused by
the construction, installation, operation, or maintenance, and any
use or condition of any facility.

6, The Licensee agress to construct, install, oparate,
and maintain each facllity in 2 wmanner that will not cause an
increase in seepage or any other increase in the less of water from
the ditch or canal, the subgldence of sgoil within the sasemsnt, or
any other damage to the easgment and irrigation works. The
Licensee agress To indemnify, hold harmless, and defend the
District from all ¢laims for damages arising out of any increasss In
gecpage or other water losg from the ditch or canal, subsidenge of
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goil in the eassment, or any other damage €6 the easement and
irrigation works which may be caunsed by the construction,
installation, operation, and maintenance, and any use or condition
of any facility.

7. Any alteration of the District’z easement by the
Liesnsee, and any alteration of property adjoining the District’s
easement by the Licensee, including, but not limited to, the
excavation of s0il, shall be performed and maintained in a manner
that will not cause an increasge in seepage or any other increase in
the loud of water from the ditch or cansl, the subsidence of seil
within the easement, or any other damage to the eassment and
irrvigation works. The Licensee shall provide the District
reasonable prior notice of any such altsration pnot identified in
thiz agreemsnt. The Licensee agreesz to indamify, hold harmless,
and defend the District from all claims for damages arising out of
any inerease in saepage or othar water loss fronr the ditoh ovr
eanal, subsidence of g20il in the sasement, or any other damage to
the essement and irrigation works which may be caused by the
perforrance and maintenance, and any use or condition, of any
alteration of the easement by the Liceénsee, and any alteration of
property adjoining the easement by the Licensee. :

2. The District ressrves tha right, at the District s
option, to remove any facility inmtalled by the Licenhsee and teo
repair any alteration by the Licenasese of said ditch or canal and
the easement therefor which doee not comply with the terms of this
agresment, and to remove any impediment to the flow of water in
gaid ditch or canal and any unsafe condition or hazard caused by
the licensee, at any time, and the Litenzee agrees to pay te the
Diestrict, on demand, the costs which shall be reascnably expended
by the pistrict for such purposes, If the Licensee shall fzil in
any regpect to properly maintain and repair such facility, then the
District, at its option, and without impairing or in anywise
affecting its othey rights and remedies hersunder, shall have the
right to perform the nacessary maintenance and repalrs and the
Licensee agreas to pay to the District, on demand, the cost or
expense which skall be reasonably expended or incurred by the
Digstrict for such purposes, The Distriet shall give reasonable
notice to the Licensee prior te the District’s performing such
maintenance, repair or other work except that in cases of emergency
the District shall attempt to give such notice as reasonable under
the circumstances. Nothing in this paragraph shall create or
support any claim of any kind by Licsnsee or any third party
againgt the District for failure to exercise the options stated in
this parsgraph, and Licensee zhall indemnify, hold harmless and
defend the District from any olaims made against the niegkrict
arising ocut of or relating to the terms of this paragraph except

for olaims arising solely out of the negligence or fault of the
Distxict.
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e, The Licensee agrees that the work performed and the
materials usad in ingtallatlion sf such facilitiez eshall at all
times be subject to inspection by the District and by the engineesrs
for the Distriect, and that final acceptance of the construction
work shall not be made until all such work and materials shall have
been expressly approved by the District. Such approval by the
District shall not be unreasonably withheld.

10. The Licensee agrees that the Pietrict shall not be
liable for any damages which shall oeccur to any facility,
structure, plant, or any other improvement of any Xind or nature
whatsoever which the Licensee shall install on the =ald easement
area of the District in the reascnable exerclse of the righta of
the District in the course of performance of maintenance or repair
of zaid diteh or canal. The Licenzee further agreées to suspend ite
use of the said easement area when the use of the sasgement area ias
required by the District for maintenance or repair under this or
any other paragreph of thls agreement,

1i. ILdicensae shall notify the water superintendent of
the District prier to and immediately after construoticn sc that he
or the District’s shgineers may inspsot and approve construction.

12. Licengee shall place ne gtructures of any kingd above
ground on the District’s easement areca axcept as referred to in
this agreement or exhibits or plans thereto without the prior
written consent of the Distriot.

13, Bhould either party incur coeste or attorney fees in
gonnaction with efforte to enforce the provisions of thias
agreament, whether by institution of sult or not, the party
rightfully enforcing or rightiully resisting enforcement of the
provieions of this ayreepent, or the prevailing party in case suit
is instituted, shall be sntitled to reimbursement for ite costs and
reasonable attorney fees from the other party,

14. The parties hereto understand and agree that the
District haz no right in any respagt to impailr the uses and
purposas of the irrigation works and system of the District by this
agreement, hor o grant any rightes in jte irrigatien worke and
system incempatible with the usesz to which such irrigation works
and system are devoted and dedlcated and that this centract shall
be at all times canstrued according to such principles.

15. PNothing herein contained shall be construed to
iwpair the sagement and right of way of the District in the sald
ditch or canal and all uses of said ditch or canal by the Llcensees
and the license herein provided therefor shall remain inferior and
gubservient to the rights of the Distriot to the use of gaid diteh
or canal for the tranzmiszion and delivery of irrigation water.
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16. In the event of tha failure, refusal or neglect of
the Licensee to comply with all of the terms and conditions of this
agreement, the license of the Licensee wunder the terms hereof may
be terminated by the District, and any facility, structure, plant,
or any other improvement in or over said ditch or canal, and the
right of way therefor, which may impede or reatrict the maintenance
and operation of such ditch or canal by the District with its
equipment for the maintenance of its said dAltch or canal may be
renoved by the District.

17. The Licensee agress +to pay attorney i£fees or
engineering fees charged by the attorney for the District or by the
engineers for the District in connection with the preparation of
this License Agreement or in connection with negotiations covering
the terms and conditions of this License Agreement,

18. Nothing in this agraement ghall create or support a
claim of estoppel, waiver, prescription or adverse possession by
zhe Licensee or any third party against District.

18. The word "Licenses®, if usged in the neuter in this
agresment, dncludes the masculine and feminine genders, the

singular numher includes the plural, and the plural number includes
the singuiar.

The covenants, conditiens and agreements harein contained
shall censtitute covenants to run with, and running with, all ef
the lands of the Licensee described in said Exhibit A, and shall be
binding on each of the parties herato and on ail partieés and all
perscens clainming under them or either of them, and the advantages
hereof shall inure to the benefit of each of the parties hereto znd
their respactive succesgsors and assigns.

RAMPA & MERIDIAN IRRIGATION DISTRICT

Vice-Prezidant

g . % 5; ¢« . Its Becretary
e [E o4
e X ver Ul
L oY
fipeyp et LICENSEE

F I/ i
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STATE OF IDAHO y
=13
County of Canyon

j
on this ZE day of @M, 1596, btafore me, <the
underslgmd axy sznc n and for,said Btate, perscn&ily
¥ rrra %

appeared __;u,: . fdede and £
known to me to be Toresident and Beoretary, ::Mpmtwely, of
NAMEA & MERIDIAN IRRI 4N DISTRICT, the irrigation district that

executed the foregeing instrument and acknowledged to me that guch
irrigaticn district ewecuted the same.

IN WITHESS WHEREOF, I have hercunts set my hand and affived my
official seal, the day and yeay in this certificate first above

weritten. y‘,wﬁ“"'&a{ .
A __
Fa® .«w”*w.,‘ AAAL. (77 Wm

£ G
f «OT4% 4«} Wotary Fublic for iaabo
.1"

: Rezidin at Nampa, Idaho

% & My Commission Expires: (4{§¢ZZM

5
.:'-'"

2 ."{;UBL‘&‘:‘

STATE OF mm‘f?* *‘“");

ﬂa sﬁ
county of Ada ““"i‘

on this ZQ'H- day of ﬁgﬂw, 1996, before m=,  ths

undevsigned, a Notary Public in and for gaid State, personally
appeared BRAD JANICEK known *o me to be the individual that
exeouted the foregoing instrument and acknowledged to ma that he
executed the sana.

IN WITNESS WHEREQT, I have hereunto set my hand and affixed my
official =eal, the day and vear in this certificate first abevs

written. ““m
J41 fﬂq
Sk KQ brna T . m

"3 c’“”"h 0 Rota
F Ty FubTic for Tdaho
§ f *&“:’Ta& "s, Residinq at Boige, Idaho
E E*ﬁ My Commission Expires: ,«*f/éﬁ;’i!ﬁﬁé
H

e § -
Ms»“’{,
Irpuenone  pxEuarT A
mmm“‘“ legal Desoription

The WY of the Nwk, Bectlon 4, Tewnship 3 North, Range 1 West,
B.M., Meridian, ada c::unty, mahm
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EXHIBIT C
Purpose of Iicense

The purpoee of this License Agreement ig to permit Licensee to
pump not more than 50 miners inches of irrigation water from Sky
Pilet Drain for the 1997, 1998, 1999, and 2000 irrigation seasons

for irrigation only at the locatisn designated in Exhibit B8
gttached hareto.

EXHIBIT D

fpecial Conditions

3. Thiz agreement shall terminate without notice on Ootoher
15, 2000 and the pump lngtalled shall be removed no later than said

date. No punping from the Sky Pilot Draln shall be permitted after
irrigation water is shut off in 2000.

b. Licenses ag tenant rents the subjaect property frou the
ownar, Jack ¢, Anderson, 53285 West Ustick Road, Maridian, Idsho
83642, Licensee repressentz te +the Diatrict  that sald owner
consgente to the activities of Licensee permitted under the terms of
thiz agreemsnt and authoriges Licensse’s execution of this
agresment. Licensee agrees to indemnify, hold harmless and defend
the District from any and all claing of maid owners arising
directly or indirectly from the subject of this sgreement,

©. Heither Licensee nor the owners of the property referred
to above nor any succeeding owners of the property described in
Exhibit A shsll acguire any righte againat the Distyriet or any
other party as the result of this agreement whether with reapect to
a right to divert or remove water from Sky Pilot Drain or
ctherwise. The only right granted by the District regarding wvater
usge under the terms of this agreement ia the temporary use by
Licensee to supplenant their irrigation water supply during the
1997, 1598, 1958, and 2000 irrvigation seasons.

d. Licenses shall place ne structures of any Xind above
ground on the District’s ecasement area eycept as referrsed to in
thie agreement or exhibite thereto without the prier written
consent ©of the Digtrict. The Dietrict’s easement along this
gsection of 8ky Pllot Drain is 100 feet, 50 feet to the left looking
downstreanm, 50 feet to the right,

LICENSE AGREEMENT - Page 7
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P DETRICT COURT. R

P Fifth Judicial Digip
{ [} i .

| wounty of Twin Fafls - State o idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL Z}ISTLI{?T

|
OF THE STATE OF IDAHO, IN AKNDFORTHE COUNTY QOF TW })%KFII:LS !
|

In Re SRBA Suboase No, 63-27473

Case No. 39576 ORDER APPROVING
STIPULATION TO VACATE AND. : -~ -
RESET TRIAL DATE AND et
SUGGESTED BRIEFING
SCHEDULE

Having reviswed the Stiprlation to Vacate and Reget Trial Date and Suggested Briefing
Schedule submitted by the parties to the above-captioned subcase, IT IS HEREBY ORDERED
THAT:

A hearing on the Metion for Summary Judgment filed by Janicek Properties, LLC, shall
be hieard on Apsl 16, 2008 at j?‘ & z."il‘.:.m, at the Idaho Supreme Court Building, 451 West
State Street, Boise, Idaho, in the lower level conference room. The summary judgment briefing
schedule set forth in the Motion is hereby adopted.

The deadiine for corpletion of all discovery, meaning ther all discovery is served and
response is complete, including the taking of depositions of lay and expent witnesses, all
interrogatories, requests for production / inspections and admissions, is set for April 21, 2008.
Metions to compel should be filed accordingly so as 10 accormmodste this deadline,

‘The pre-trial conference will be scheduled f‘or@;i v e 2008 at S i,

ML
at the Snake River Rasin Adjudication Cowrthouse, 253 — 3rd Avenue North, Twin Falls, Idaho.
Parties may participate by telephone by dialing the number 1-225-383.1099 and when prompted

entering the code 675342, If you have any difficulty connecting to this call, call the SRBA Court

ORDER APPROVING STIPULATION TOVACATE AND RESET

TRIALDATE AND STICGESTED BRIFING SCHEDULE Paga i of3
BCLIENT SR ARDR Aporcrs Bip e Beind Shwd 5o



immediately af 208-736-3011, Counsel will exchange trial witness lists, trial extdbit lists and
trial exhibits on or before this date,

The triel in suboase number 63-27475 will be held on May 21, 2008, begiuning at 3:00
a.m, af the Idabo Supreme Court Building, 451 West State Street, Boise, Idaho, in the lower level
eonference room,

iy y E . *j
DATEDfhis 5 dayof /77,10 2008,

/ ,,r“/ o £ 4§ -t

Theodore B, Booth
Special Master
$nake River Basin Adjudicaiion

ORDER APPROVING STIPULATION TO VACATE AND RESET

TRIALDATE AND SUGGESTED BRIFING SCBEDULE Page 2 of 3
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CERTIFICATE OF MAILING

1 certify that 2 trus and correct copy of the ORDER APPROVING STIPULATION TG
VACAI‘E{AND RESET TRIAL DATE AND SUGGESTED BRIFING S8CHEDULE was
mailed on’ g pnd7 3 , 2008, with sufficient first-clzes postage to the following:

Tanivek Properties, LLC
¢/o Michael P, Lawrence
Givens Pursley

601 W, Banock St
Beise, ID 83702

USDI Bureau of Reclamation

o/ David W, Gehblert

{JS Department of Justice, Natyral Resouroes
Environment & Netura] Resourees

1961 Stott Street - 82 Floor

Denver, CO 0204

Nampa & Merjdian Irrigation District
c/0 8. Bryce Farris

Ringert Clark

P.O. Box 2773

Boige, ID 83701-2773

Chief of Natural Resourve Division
Office of the Attorney General
PO, Box 44449

Boise, ID 83711-4449

Director of IDWR
P.¢3. Box 3720
Boise, I 83720-0098

USDI Bureau of Reclamation

ofo US Department of Justice

Environment & Natural Resources

550 West Fort Street, MSC 033 /
Boise, ID 83724 /

1‘:/{ ’,“}’? p "‘ " | o
Tlerk of the SRBA Court Z
W,//

ORDER APPROVING STIFULATION TO VACATE AND RESET
TRIALDATE AND SUGGESTED BRIFING SCHEDULE Page 3 0f3
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Michael €. Creamer 188 No. 4030}
Michael P. Lawrence [15B o, 7258]
GIVENS PURSLEY wur

608 West Bannock Street

P.O. Box 2720

Bolge, ldaho 837012720

Ciffice: (208) 388-1200

Fax: (268) 388-1300
www,givenspursiey.com

Altorreypy for Janicek Propertiey ELC

INTHE BISTRICTY COURT OF THE FIFTH JUBICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SREA Subcase No. 83-27475

Case Mo, 39576 STIFULATION TO VACATE AND
RESET TRIAL DATE AND
SUGGESTED BRIEFING
BCHEDULE

The parties to the above-captioned subgase, Janicek Properties, LLC, by and theough its
counsel Givens Parsley LLP, Nampa & Meridian Frrigation Distler through its coungel Ringert
Clark Chartered, and the United States of Ameriga, through its counsel the United Siates
Department of Justice, hersly stipulate to vacate the (rial cumently set for April 21-22, 2008, and
to reset the telal to May 21, 2008,

Inn addition, the partics stipulate to vacats the hearing on the motion for summary
Judgment filed by lanicek Properties, LLC, currently set for March 18, 2008, and 1o reget the
hearing to April 16, 2008. Furtharmore, the parties agree to the following dates for the
remainder of the summary fudgment briafing schedule IT It meets with the Court's satisfaction:

STIPULATION TOVACATE AND RESET TRIAL DATE

AND SUGGESTED BRIEFING SCHEDULE Fage [ of 3
EACLIENT IS R NEIF Vaedle Reky Tl Dare e Sk Romd DOL
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Regponise Briefs filed and served by March 14, 2008; Reply Bricfs filed and seoved by March 28,
2008,

A proposed order approving this Stiaulation i3 inciuded with this Stipulation for the
Court's cansideration.

DATED this Z 1" day of February, 2008.

CIVENS PURSLEY v
/ Fo ’{’ -'r ';//
# A .f ;J“’g -~
By ¥ i“x i \v‘ (PP
Michael P. Lawrense
Attorney for Janicek Proparties, LLC

RINGERT CLARE -~

Dy
A& Bryce Farris
Altornay for Wampa & Meridian {rigation
District

UNITED STATES DEPARTMENT OF JUSTICE

o LLI

David W, Gehlent
Allerney for Unifed Slatss of America

STIPULATION TO VACATE AND RESET TRIALDATE

AND SLGGESTED BRRIEFING SCHEDULE Page 26173
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY thaton this 2 1" of Fabraary, 2008, the foregaing was filed,

served, or copied vs follows!

ORIGINAL FILED

Fiith Judicial Distrist Courl
Snake River Basin Adjudication
253 Third Avepus North

PG Box 2707

Twin Falts, 1T} 833032707

Drector of [DWR
PO, Box 823720
Hoise, 1Y 83720-0098

Chiaf of Natueg! Resource Dvision
Offise of the Attorney General
PO, Dox 44449

Baise, D 83711442

LISDI Bureau of Reclamation

/o US Deparment of Justice
Environment & Natural Resources
556 West Fort Streat, MSC 033
Bolse, I3 83724

L& Mait
o Hand Delivered
_ Crvernight Mail
¥ Facsimile
o Bl
SERVICE

L8, Mail

__ Hand Deliversd

. vernight Mail
o Facsimile
o Eumail

A WL B Mail
Handk Deliversd

o Overpight Mail

e FRCSEMILE

_ Famaii

A U8 Mail
Hard Delivered
Overnight Mail

) Facsimile
B-mail

i
/ E S ;
ALY
Michael P, Lawrence

Atterney Tor Janicek Properties L1C

.

SYIFULATION TO VACATE ARD RESET TRIAL DATE

AND SUGGESTED RRICFING SCHEDULE
EACLENIS IR G Varam Kers Tos! Duic v Bref S50 £OT

Page Jof 3
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INTHE DISTRICT COURT OF THE FIFTH JUDICEAL DISTRICT

OFTHE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

in Re SRBA Suhease No. 63-27475

Case No, 395376 ORDER APPROVING
STIPULATION TO VACATE AND
RESET TRIAL DATE AND
SUGGESTED BRIEFING
SCHEDULE

Having reviewed the Stiprdation to Vacote and Reset Trin! Date and Suggested Briefing
Schedule submitied by the parties 1o the above-captioned subcase, 1T 1S HERERY ORDERED
THAT:

A hearing on the Motion for Summary Judgment filed by Janicek Properties, LLC, shall
be heard on April 16,2008 2t m, at the ldaho Supreme Court Building, 451 West
State Street, Boise, Idaho, in the lower level conference room. The summary jndement briefing
schedule set forth in the Morion is hereby adopted.

The deadline for comipletion of all discovery, meaning that all discovery is served and
response is complete, including the taking of depositions of lay and expert witnesses, all
interrogatories, requests for production / inspections and admissions, is set for Apnil 21, 2608,
Motions to compel should be Hled accordingly so as to accommodate this deadime.

The pre-trial conference will be scheduled for 2008 at _m

at the Snake River Basin Adydication Courthouse, 253 — 3rd Avenue Nortlr, Twin Falls, ldaho.
Parties may participate by telephone by dialing the number {-225-383-109% and when prompted

entering the code 675342, If you have any difficulty connecting to this call, call the SRBA Count

ORDER APPROVING STIPULATIONTO VACATE AND RESET
TRIAL DATE AND SUGGESTED BRIFING SCHEDULE Page 1 of 3
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inmediately al 208-736-3011. Coungel will exchange trial witness lists, oial exhibit lists and

trial exhibiis on or belore this date.

The trial in subease number 63-27475 will be held on May 21, 2008, heginning at 9:04

a.m, &t the Idaho Supreme Cowrt Building, 431 West State Street, Boise, Idaho, in the lower Jevel

conference room.

DATED this _dayof

. 2008,

Theodore R. Booth
Special Master
Snale River Basin Adjudication

ORDER APPROVING STIPULATION TO VACATE AND RESET
TRIAL DATE AND SUGGESTED BRIFING SCHEDULE

SELENTS ST N rder approve Siip 3nd Brid Sehia DD

Page 2 of 3
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CERTIFICATE OF MAILING

i certify that a true and correct copy of the ORBER APPROVING STIPULATIOR TO
VACATE AND RESET TRIAL DATE AND SUGGESTED BRIFING SCHEDULE was
matled on , 2008, with sufficient first-class postags to the following:

Janicek Properties, LLC
¢/ Michael P. Lawrence
Givens Pursley

607 W. Rannock 31
Boise, 113 83702

USHI Bureau of Reclamation

cfo David W. Gehlert

US Department of Justice, Natural Resources
Environment & Natural Resources

1961 Stout Street — 8" Flaor

Denver, CO 80294

Nampa & Meridian Irrigation Dislvict
¢/o 8. Bryce Farris

Ringert Clark

P.O. Box 2773

Boise, I3 83701.2773

Chief of Matural Resource Division
Office of the Attarmey General
P.O. Box 44449

Baose, (D 837114449

Divector of [DWR
PO Box 83720
Baoise, 1D 83720-0098

USDI Bureau of Reclamation

¢/o US Department of Justice
Environment & Watural Resources
550 West Port Street, MSC 033
Boise, 1D R3724

Clerk of the SRBA Court

ORDER APPFROVING STIFULATION TO VAUATE AND RESET

TRIAL DATE AND SUGGESTED BRIFING SCHEDULE Page 3 of 3
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LAW QFFHCES

01 W, Beanpok Sireat

03 Bax 2720, Soine, aho 83701
TELEPHONE: 208 382200
FAUSIMEE, 208 3351300
WEBSITE wwagnenspusiey tom

LORE L. ANDERBON
REQT DAL 208 S6-134

EMail Loimnderson@oivenspursioy com

Fifth Judicial District Court
Twin Falls County Courthouse
P.O. Box 126

Twin Falls, ID 83303-0126

Nampa and Meridian

Ringert Clark

cfo Daniel V. Steenson & 8. Bryee Farris
PO Box 2773

Boise, 1D 83701-2773

Chief of Natural Resource Division
Office of the Attorney General
P.O. Box 44449

Boise, 1D 83711.4449
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February 20, 2008

Director of [D'WR
P.C. Box 83720

Boise, [D 33720-0098

David W, Gehlert

US Department of Justice, Natural Resources
Environment & Natural Resources

1961 Stout Street — §° Floor

Denver, CO 80204

USDI Rureau of Reclamation

ofe US Department of Justice
Environment & Natuyral Resources
550 West Fort Street, MSC 433
Boise, ID B3724

Re: SRBA Subcase 63-27475
Our CHent; Janicek Properties LLC

On behalf of Michael Lawrence, [ am enclosing Amended Certificates for the following
documents: Motion for Summary Judgment, Notice of Hearing, Memorandum in Support of
Motion for Summary Judgment and Response to NMIDY s First Set of Discovery Requests (o
Claimant.

Would you kindly replace or attach the Amended Certificate of Services to the
appropriate docwments sent to you yesterday, February 19, 2008, Should you have any concerns,
please feel free to contact vs,

Sigeerely,

1.0fi Anderson

. Assistant to Michael P. Lawerence
Enclosures
LA 53CLIENTS934TWLA o Sva List Bncl Amendad CoCa. 000



Michael C. Creamer [ISE No. 4030]
Michael P. Lawrence [I8B No. 7288]
GIVENS PURSLEY uip

£01 West Bannock Street

P.O. Box 2720

Boise, Idaho 83701-2720

Office: (208) 388-1200

Fax: (208) 388-1300

www givenspursley.com

Antorneys for Janicek Properties, LLC

INTHE DISTRICT COURT OF THE FIFTH JUBICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA Subcase; 63-27475
Case No. 39576 NOTICE OF SERVICE OF RESFONSE TO

NAMPA & MERIDIAN IRRIGATION
DistracT’s FIRST SET oF DHSCOVERY
REQUESTS TO CLAIMANT

Janicek Properties, LLC (*Claimant™), through its counsel Givens Pursley LLP, herchy
gives notice to all parties and counsel of record that on February 19, 2008, Claimant served upon
Nampa & Meridian Trrigation District its Response to Nampa Meridian Irrigation District’s First
Set of Discovery Requests.

Dated this 20th day of February, 2008.

GIVENS PURSLEY LLP

i

1/ ‘L/(/L’\}\
“Michael P. Lawrence

A

NOTICE OF SERVICE OF RESPONSE To NaMia & MERIDIAN IRRIGATION BHSTRICT®S
FIRST SET OF DISCOVERY REQUESYS TO CLAIMANT- 1
SACLIENTSOSNINOS NMID Fist Dise Request DOC


http:www.givenspursley.com

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 20th day of February 2008, the foregoing was filed.
served, or copied ag follows:

Clerk of Distriet Court X s Mai%

Snake River Basin Adjudication Hand Delivered

253 3rd Ave. N, e Cvernight Mail

P.Q. Box 2707 S ?“f%?ﬁe

Twin Fallg, ID 83303-2707 -Hal

Nampa and Meridian A U8 Madl
Represented by: Hand Delivered

S. Bryce Farris & Daniel V. Steenson Overnight Mail

455 8. Third Street Facsimile

P.C. Box 2773 E-mail

Boise, ID 83701.2773

Fax: 208-342-4657

Chief of Natural Resource Division X LS. Mail

Office of the Attorney General

Hand Delivered

PO, Box 44449 . Owvernight Mail

Boise, ID 837114449 Facsimile
BEomail

USDI Bureau of Reclamation X U. 8, Mail

¢/¢ US Department of Justice e Hand Delivered

Environment & Natural Resources Overnight Mail

550 West Fort Street, MSC 033 Facsimile

Boise, 1D 83724 E-mail

Director of IDWR X U8 Mal

P.O. Box 83720 Hand Delivered

Boise, ID 83720-00%8 . ©vernight Mail

Fax: 208-287-6700 Facsimile
E-mail

David W. Gehlert X 18 Mail

U.S. Department of Justice, Natural Resources Section
Environment & Natural Resource Division

1961 Stout Street— 8 Floor
Denver, CO 80294

— Hand Delivered

o Overnight Mail
_ Facsimile

/S

i\fgchael P. Lawrence

NOTICE OF SERVICE OF RESPONSE TO Namra & MERIDIAN IRRIGATION DISTRICT'S

FIRST SET OF BISCOVERY REQUESTS TQ CLAIMANT-2
SHMCLIENTSWS4TWNOS NMID First Disc Request. 0T



Michael C. Creamer [ISB He. 4030]
Michasl P. Lawrence [I8B No. 7288]
GIVENS PURSLEY wip

601 West Bannock Street

P.C. Box 2720

Boise, Idaha 83701-2720

Ofitee: (208) 388-1200

Fax: (208) 388-1300
wwiw.givenspursley.com

Attorneys for Jaricek Properiies, LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHQ, IN ANDFOR THE COUNTY OF TWIN FALLS

In Re SRBA Subease No. 6327475
Case No. 38576 MOTION FOR SUMMARY
JUDGMENT

Janicek Properties, LLC, claimant in the above-captioned subcase, jursuant to Idaho Rule
of Civil Procedure 56, moves for summary judgment dismissing the objection filed by Nampa &
Meridian Irrigation District to the recommendation for waler right number 63-27475.

This Motion is supported by the contempeoranecusiy fited Memorandum in Support.

Gi’ng PURSILEY LLP
7 .
/ m SAhA  Toi

wichael C. Creamer

DATED this |7 day of February, 2008,

MOTION FOR SUMMARY JUDGMENT - 1
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CERTIFICATE OF SERYICE

I HEREBY CERTIFY that on this {1 77 of February, 2008, the foregoing was filed,

served, or copied as follows:

ORIGINAL FILED
Fifth Judicial District Court U, 8. Mail
Twin Falls County Courthouse Hand Delivered
P.O. Box 126 __ Overnight Mail
Twin Falls, ID 833030126 __%__ Facsimile
E-mail
SERVICE
Director of IDWR . U.5 Mail
P.O. Box 83720 Hand Delivered
Boise, ID §3720-0098 CGvernight Mail
_x__Faczimile
E-mail
USD{ Bureau of Reclamation U. 8. Mail
cfo US Depariment of Justice Haned Deliverad
Environment & National Resources Overnight Mail
550 West Fort Street, MSC 033 _x__Facsimile
Doise, 1[¥ 33724 E-mail
Nampa and Meridian U, 8, Mail
Ringert Clark __v%-_ Hand Delivered
o/o Daniel ¥V, Steenson Overnight Mail
P.O. Box 2773 A Facsimile
Boise, ID 837012773 E-mail

/ / ISy
f/}{/@[i// (7,{{/{/\%1 ﬁiz")&

¥V ¥ichael " Creamer

MOTION FOR SUMMARY JUDGMENT -2



AMENDED CERTIFICATE QF SERVICE

I HEREBY CERTIFY that, uniess noted helow, on this 19t of February, 2008, the
foregoing was filed, served, or copied as foliows:

ORIGINAL FILED

Fifth Judicial District Court U, 8. Mail
Twin Falls County Courthouse Hand Delivered
P.O. Box 126 X Ovemnight Maii
Twin Falis, ID 83303-0126 __ X Facsimle

E~mail

SERVICE

Director of IDWR _ X U8, Mail (2/20/08)
PO.Box83720 Hand Delivered
Boise, ID 283720-0098 Overnight Mail

Facsimile

E-mail
Chief of Natural Resource Division X ULS, Mail (2/20/08)
Office of the Attorney General Hand Delivered
P.O. Box 44449 Overnight Mail
Boise, I 83711-4449 Facsimile

E-mail
David W, Gehlert U, 8. Mail
US Department of Fustice, Natural Resources Hand Dehvered
Environment & Natural Resources Overnight Mail
1961 Stout Street — 8 Floor Facsimile
Denver, CO 80294 _ X E-~mail
USDI Bureau of Reclamation _ X UL S, Mail (2/20/08)
¢/o US Department of Justice . Hand Delivered
Environment & Natural Resources Overnight Mail
550 West Fort Street, MSC 033 Facsimile
Boize, ID 83724 E-~mail
Nanipa and Meridian 11 8. Mail
Ringert Clark __&__Hand Delivered ¢2/20/08)
c/o Daniel V. Steenson & S. Bryce Farris Overnight Mail
poO. Box27723 Facsimile
Bowise, ID 83701-2773 Ewm&d

MOTION FOR SUMMARY JUDGEMENT

7

N

Mi»hael p ‘iammce

Page 1 of



Michael C. Creamer [ISB No. 4030
Michael P. Lawrence [18B No. 7288]
GIVENS PURSLEY 1ur

601 West Bannock Street
P.O.Box 2720

Boise, Idaho 837012720

Office: (208) 388-1200

Fax: {208) 388-1300

www. givenspursiey. com

Attorneys for Janicek Properties, LLC

INTHE GISTRICT COURT OF THE FIRTH JUBICIAL DISTRICT

OF THE STATE OF IDAHO, IN ANDFOR THE COUNTY OF TWIN FALLS

InRe SRBA Subcase: 63-27475
Case No. 39576 AFFIDAVIT OF
SCOTT N.KING

STATE OF IDABRO )
}ss,

County of Ada }

I, SCOTT N. KING, having been duly sworn, do hereby depose and say as follows:

1. 1 am a Senior Project Engineer at SPF Water Engincering LLC. Since 1995, 1
have been licensed in Idaho as a Professional Engineer, License No. 7914, [ have earned a B.S.
in General Engineering from ldaho State University and 2 M&, in Civil Engincering from
University of Idahe. I have over 15 years of professional and academic experience in water
resources engingering with SPF and with the Idaho Department of Water Resources. [ specialize

in water rights issues, water flow measurement, pumping system design, geographic information

systems, and surface water models. Attached hereto as Exhibit A is & copy of my curriculum

AFFIDAVIT OF SCOTT N, KING - §
SFmiecdd tea |, Proleodd Projsoiisnink Propertios, 653001 0 Muwndais Golch Ssck \DorA AT v of & Ring for M3 fok mii) DOC
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vitae. T have personal knowledge of the matters set forth hevein and 1 could testify competently
a8 to such matters.

2 Between November 20, 2007 and February 11, 2008, [ investigated water flows in
Purdam Gulch Creek in and around the point of diversion for water right number 63-27475.
During this period | visited the point of diversion and the vicinity at least four tmes, the first
time bemg November 20, 2007 and the last time being Februayy 13, 2008, Breve Bennett, an
employee of SPF acting under my divection, visited and photographed the site on December 18,
2007,

3. During each of my visits I witnessed water flowing in Purdam Guich Creek
upstream of, downstream of, and at the point of diversion for water right number 63-27475, 1
also observed a flume installed in Purdam Guleh Creek downstream of the point of diversion and
a weir installed upstream of the point of diversion.

4, Based on my professional experience and observations of the flume and weir, |
estimate the flow in Purdam Gulch Creek near the point of diversion was as high as 2.28 cfs on
Nevember 20, 2007, and as low as 1.34 ¢fs on January 29, 2008, These observations were made
mote than one month after the typical end of the Nampa and Meridian Trrigation District delivery
season.

3, On February 11, 2008, 1 observed discharge at the flume of approximately 2.0 ¢fs.
This was following a period of snowfall and subsequent snpow melt. Flow in the stream on this
date did not appear significantly maore turbid than previous visits, likely indicating that snowmelt
and surface nmoff was not significanily coniributing io the flow. ¥ Ipoked around to see if |
could observe any direet rumoff into the stream, snd didu’t see much if any near the point of

diversion for water right 63-27475, Based on my professional experience and observations, |

AFFIBAVITOFSCOTY N.KING -2
SATmR 0 L Broirels Prodorsideniech Passtalles GR350 Purdam Dulih URaPTReANTER A o7 & King fbr 88 fmak edia} OO



believe the snow mostly melted inte the soil and did not cause signtficant surface runoff directly
inte Purdam Ciuleh Creek.

8. Based on my professional experience and observations between November 20,
2007 and February 11, 2008, 1 believe a vast majority of the water in Purdam Gulch Creek at and
around the point of diversion for water right munber 63-27475 svas the result of intereeption of
shallow ground water, and that direct surface munoff or drainage conteibited to a lesser deyres.
Drirect surface runoff may contribute varying quantines gt other times of the vear or under other
precipitatian conditions,

7. Based on my professional experience and observations, | believe that there 13
water flowing in Purdam Gulch Creek vear-round.

8. During my investigation, I observed thal Purdam Gulch Creek has a definite
channed, having a bed and sides or banks, and thai it contains a stream of fAowing water.
Attached hereto as Exhibit B are trae and cotrect copies of photographs of Purdam Gulch Creek
that | took on November 20, 2007 near the point of diversion for waier right number 63-27475
that show the definite chamnel, the bed and the banks, and the siream of water lowing in Purdam
Guleh Cresk.

g, Based on my experience and observations, | know that Purdam Gulch Creek
fiows into Masor Creck, and Mason Creck fows into the Botse River.

DATED this /9 ‘%ay of Fehruary, 2008,

s, ‘ -,
O e eny e
Scott N. King e

SUBSCRIBED AND SWORN 1o before me onthis the {9 day of February, 2008,

AFFIDAVIT OF SCOTT N.KING -3
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EXHIBIT A
CURRICULUM VITAE
SCOTT N. KING



Sanicr Project Engineer

Scott N. King, P.E.

Education
M.5., Civil Engineering
University of ldaho

B.8., General Engineering
idaho State University

Professional Certification

Professional Engineer
Idaho No. 7914, 1385

Areas of Expertise

= Water rights investigations and
analysis

= Water permi and transfer
applicaticns

= Water resource investigations

«  Surface water modeling

o Fiow measurement

s Pumping efficiency evaluations

Experience Summary

Mr. King has over 13 years of professional and academic experience in
water resources engineering, Fe 1s currently 2 Senlor Project Engineer with
SPF Water Enginecring, [L.LC and specializes in water right issues, water
flow measurement, pumping system  design, geopraphic information
systems {(GI5), and surface water models, Prior work mcludes 14 years
experience in a broad varlety of Idaho Department of Water Resources
(IIYWR) programs including water rights adjudication, water rights
administration, safery of dams, and energy efficiency.  Fe also has recent
expericnce developing surface waier models and providing consuling
enpincering services while employed at DHI, Inc, formerly known as the
Dantsh Fydraulic Institute,

SPF Water Engineering, LLC — 2005 tc present

Mr. King is currendy a Scmior Project Engineer with SPF Water
Engineering, LIC. §PF was founded in March 2004 ro provide hydrologic
charactertzation, water resource development, and public water system
design and regulatory compliance. Mr. King provides consulting services on
water rights issues, surface water modeling, pumyp desipn, trrigation system
evaluadon, sugface warer hydrology, and river hydraulies. His recent project
experience includes the following:

e Water right permit and teansfer applications

e Water right investigations

¢  Water right acquisitions and sales

s Water right beneficial use field examinatons

¢ SRBA claim preparation and support

¢ Stream flow measurement and monitoring

s Well design including designs to municipal public drinking water supply
standards

*  Well capacity determsnation

*  Pressurized irrigadon svsiem destgn

DHI, INC — 2004 to 2005

Mr. King worked as a sentor project engincer responsible {for developmenr
of various surface water models. Project experience includes the following:

Modeling — MIKE 11. Developed hydrodynamic 1-1 MIKE 11 model of
the Little Claggett Creek storm water drainape systerm, a part of Marion
County’s Iast Salem Service District, Oregon. Produced tlood maps for
SCS Type 1A design storms and for the February 1996 Hood event, This
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Scott N. King, P.E.

mode} includes 8.3 km of stresem 1 rwo branches, over 100 cross-sacdons
exmracted Irom a 2 o verooal vesolution DEM, and 273 cuivesis waih
Q{ﬁtfeﬁp{“{‘{iﬁ‘g broad-crested weirs represening roadways over colvery
cragsings. Inflow boundary conditions are rgpzesﬂmf ‘* 21 carchments

conizibuting peint-source and distributed inflows simu maé m MIKE Il

rainfall / runoff module.

Madeling ~ MIKE BASIN. Prmoject lead on MIKE BASIMN surfsce water
disribution models developed for the ldsho Departmen of Warer
Resources. These models are uzed by TDWR for three prinary pomposes:
flow enhancement tools ro address flow-limred susam reaches; decision
makiing tols 1o azsst in selecring effectve mitigenion and restoradon

projects; and communication toals for educating decision makers and
stmulating discusmnon among »takenozﬁe 5. Dewrlaped sysizems melude e

L’al@sirmm' River and Fast Fork Salmon River, sod expenences with Lombhy
River and S1anley Basmn models. These models operate on 1 daily dme step
znd represent dhe water distribution system wathin the basins i“*{:i{adin{;{ the
grraam nerworks, pourns of diversion, places of use, and locadons of retun
fow. Time series information includes records of stream gaging, diversion
messpreInents, precipfation, and evapotranspiradon. Provided maining 1o
TEYWR ataff, conwactors, and watenmasters on the operatdon of MKE
BASIN through 4 series of hands-on sessions. Presenred proposals o loeal
waternsers and stakehaoldees for new model applicadons in Morgan Creek
and Carmen Creek,

Modeling - Rainfall / Runoff, I)ev&]t}pfzd lumpad co‘u:opmal
rain/snow/runoff models of the Sianley and East Fork Salmaon River
Basins for the Tdaho Depastmenr of Water Rescurces using DHDs lumaoed
caﬁcepmm rainf *ﬂjrunr)ffmedmi‘ The devel f’ape; randels are nsed o
supply triburary inflow boundary condittons to the Bast Fork Salmon River
and Sranley Basm MIKE BASIN modeis

Dreveloped rainfalifrunoff models of 21 cachments supplying inflow
boundary condidons for the Tiule Clapgent Creek MIKE 11 model
described above. Ranfall/ronoff is simalaced weing DFDPs URBAN
module. Four storm evenis are modeed inclading the February 1996
obsorved weent and 8C5 Tepe- 1A 22 10 and Shvear desipn stormas.

Idaho Department of Water Resources — 1888 fo 2004

Duning 14 vesrs wub the Idaho Deparrment of Water Resourees, M King
held four different posmions and pamed expenience 1 8 wide range af
IR acuvities.  These positions mcluded Technueal Foginesr in the
Adjudicaion  Burcau, and Swff Ensgineer posidons éfz the Wawr
hstribution Section, i Western Regtons Bafery of Dams unis, and i tha
Energy Divivion. Relovanr experience includes the following:

Pragram Management

Managed Western Region's Safety of [ums PrograLy. Tnspecred dams and
made recommendations for mmintenance and opetation o improve safery
and meet srare standards. lssued sworage certificates and authorzatbons ©

filt,

Page 2


http:hounda.ry
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Peed wechmeal comsoltant in smlewide waltr meRSUWCMOnD PLOSrAnL
Defined warer measurement standards and Implemented s progaam for
messuring and reporting ground-warer withdeawals, Ceordinared field work
performed by departraent staff and vadons messuring distdots, Inspected
contractor  profects  for adequacy and compliance  with  deparunent
standards. Designed and managed water measurement databases.

Water Rights

Reviewed complex water right caimos and  prepaeed water gl
recommendatons for the Dircctor’s Report o the Snake River Basin
Adfudication court. Provided technical anslysis and recommendanons for
sonstndard warer nght daims, such as dairms for diversion mies exceading
she standard allowation, and for <datmy o the use of warer cutside of the
stndard seasons of nse.

Provided taming and dirccton to new emplovees, water districts, warer
measurement distriets, groundwarer disticts, énd private consuienis oo
water fights, warer measurement programs, and adjedicauon procedures.
Worked with water users and their legal represeatatives on varfons water
right enforcernent issees, inchuding excessive and diegal water diversions,
Experienced with all aspects of IDWR regional office operatfons inclndiog
water rights, mansfers, well drilling, adjudication, warer districe operation,
violations, enforcement, and customer complaints.

Irrigation and Pumping Systems

Performed pumping  sysiem evaluanons including  determinations of
ropniipal, mdustial, and agocudogs]l pumpmg plant efficiendes and
tecommended measures for improved cffidency and reduced opraating
cosis. Provided recommendatons and desipns for copversions 10 low-
pressuce ivration systems for reduced opemting costs and oproved

yiclds.

Technical Expert to Snake River Basin Adjudication (8RBAY Couns

Provided rechnical engincertng support 1o department steff in the angomg

SHBA.

Desinated as depertment expert fn the SRBA courr regarding srriganon
requitcmaents, svapotranspiraiion, and crop wator wquirements. sad how
this information s udlbxed for preparing recommendations.

Public Relations

Prosentations 2t public meetings o explain ws and regulstions relating o
water mersurermnent and water appropriation.

Provided conflict resolution support for several water refated disputes.

Trained IDWR  employess, state Watermasters and  [lydrographas,
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Scott N. King, P.E.

contractors, and consultants on water measurement standards, equipment,
practces, and procedures throngh regular taining sessions aned individual

assistance.

Guest lecturer in 1996 and 1998 for College of Southern ldaho’s Water
Measurement course, and in 1998 for Boise State Universtiy’s Water
Mensurement lab.

Presented Seltion and [ncialiasion of Pipe Viosw Water Measavement Devices at the
1997 Tdaho Irrigaton Equipment Show and Exhibidon, Shilo Inn, Idaho
Falis, Januaey 8-9.

Technical

Developed and proposed to department administration ard to the general
ublic technically sound methods of using power records for estmation of
pumped water diversions.

Determined acceptability and provided professional opinions for numercus
non-standard warer measurement methods and devices proposed to IDWR
by engineering consultants and water users.

Determined conveyance capacity of pumps, diversions, pipelines, open
channels, turbines, etc.

Led IDWR efforts to utdize global positioning systems (GPS). Developed
standards for use, wained staff and consultants, and integrated GPS data
collection into G18 work.

Report Development

Authored vartous reporis induding annual reports of ground water
diversions, reports to individual water users, flowmeter accuracy repons,
and various other reporis relating to water measurement.

Co-author of Eartern Snake Plain Aguijer Water Measurement Program, A
Summary of Measuresent Activity & Retwler Jrom Basin 36 Progect Avea, 1995-
1996 aund a Review of Program Fixpansion i 1997, ITWR, May 1998,

University of Idaho ~ 1999 to 2002

Masters of Science in Civil IEngineering Thesis: The Effecrive Discharge
Concept in Gravel Bed Serearn Restoration: The Twelve Mile Reach of the
Salmon River at Challis, Idaho.

Deterrnined channel effective discharge based on sediment transport
measurements and {low records. Compared effective discharge to bankfull
discharpe and stated implications of findings in regards to channel
restoration.  Completed  hydraulie, hydrologic, and  geomorphologic
charactenistics of the study reach. Presented findings and recommendations
to technical groups and local properry owners.

Developed hydrodynamic pseudo 2-D MIKE 11 model of the Twelve Mile
Reach, Salmon River, near Challis, ID. Produced animated flood maps of
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primary flooding events from 1974 (100-y}, 1994, and 1997, This roudel
meludes Z7-km of mainsien aver ncluding braided seedons and spla
flows. Creer-banle discharge oo Hanash Slough and across One-Mile
Island i represented by link-channiels. The model includes €8 surveved
eromssections and solizes a 2-ft rrerval contour map for flood mapping,
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EXHIBIT B
PHOTOGRAPHS OF PURDAM GULCH CREEK
NEAR THE POINT OF DIVERSION FOR
WATER RIGHT NUMBER 63-27475



Photograph 3. Gage in foet and 38t on 45° sidewall, Wsir head {in feet} is
0.707 x Gage Reading. Average gage meading was approximately 112
Flume tables indicate 2.3 cfs at this slage.

Photograph 4: 6-inch deep V-notch weir cut into a 7-ft Cipolett Wale,

Based on “sticking the weir” with a steel carpentet’s iaps o measure walar
surface elevation, the right corner of the crest is approximately Ya-inch
lower than the left ecrner. Recommend decreasing sizff gage reading by
0.01 ft.



L2307 aftsmoon,

Photograchs obiained November &

Photograph 1: Water Rl " ?m 63~2‘?4‘?5 paint ef d;\se:szor, fro
Gulch Creek in backgmund with Tragezaidat Flumes in mid-photo.

S

F*hsotogfaph 2 Yrapemidai fiume aweafs 1o be Plast-F
BRCRC,




Photograph 5: Staff gagereadzr;g indicates 017 # Cinolettf
Weir Crest. Approximate discharge at this stage is 2.2 cfs,



Michael C. Creamer [ISB No. 4030}
Michael P. Lawrence {ISB No. 7288]
GIVENS PURSLEY e

601 West Bannock Street

P.O. Box 2720

Boise, Idaho 8§3701-2720

Office: (208) 388-1200

Fax: (208) 388-1300
www.givenspursley.com

Atrorneys for Janicek Properties, LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHG, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase: 63-27475

Case No. 39576 AFFIDAVIT OF
BRADLEY J. JANICEK

STATE OF IDAHO )
) ss.
County of Ada )

I, BRADLEY 1. JANICEK, having been duly sworn, do hereby depose and say as
follows:

1. [ am an owner and a member of Janicek Properties, LLC, the claimant in the
above-referenced subcase. I have personal knowledge of the matters set forth herein and, if
needed, [ could testify competently as to such matters.

2. Janicek Properties, LLC, owns the parcel of real property consisting of
approximately 80 acres and particularly described as S1/2 of the NEi/4 of Section 15, T3N,

R1W, B.M., Ada County, Idaho (the “Property”). On July 3, 1996, I purchased the Preperty

(with LonAnn Janicek); a true and correct copy of that deed is attached hereto is as Exhibit A,

AFFIDAVIT OF BRADLEY J. JANICEK -1

SACLIENTSOS4T\ AT of D Isnicek for MELDOC
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Thereafter, on Septernber 28, 2001, we transferred the Property to Janicek Properties, LLC.
Attached hereto as Exhibit B is a true and correct copy of the deed vesting fee simple title i the
Property in Jamicek Properties, LLC.

3. Altached hereto as Exhibit € is @ true and correct copy of the title insurance
policy issued to me and LouAnn Janicek when we gequired the Property on July 3, 1996, Since
that time, neither Brad and LouAnn Janicek nor Janicek Properties, LLC, has granted or agreed
to grant to Nampa & Meridian Irrigation District or the U.S. Bureau of Reclamation, either orally
or in writing, any rights in this property, iuciuding any rights in Purdam Guich Creek.

4. Since 1976 and prior 1o my purchase of the Property in 1996, 1 leased the Property
each year, Since 1976, I have farmed the Property cach year, except during 2006 and 2007 when
I leased the Property to another farmer.

5. Since 1976, 1 have pumped water from Purdam Gulch Creek and have applied it
to crops grown on the Property. My use of the water pumped from Purdam Gulch Creek has
begun as early in the season as March and has continued as late as November.

&, Until Nammpa & Meridian Irrigation District’s objection to water right 63-27475 in
the Spake River Basin Adjudication, the irrigation district never communicated to me that it
asseried any interest in the waters of Purdam Gulch Creek or had any objection to my diversion
and use of water from Purdam Gulch Creek, and I am not aware of any such communications to
my predecessors. In addition, at no time hag the irrigation district complained that my diversions
or diversion works in Purdam Gulch Creek interfered with their operations or their use of the
Creek.

7. Since 1976, T have observed Purdam Gulch Creek at many different times of the

year, including during the non-irrigation scason, and I have never seen it run dry.

AFPIBAVIT OF BRADLEY J. JANICEK - 2
SWCLIENTSSS AT o B Jaieek fox MSF DOT



8. When [ purchased the Property in 1996, T understood that the Property had been
irrigated with water pumped from Purdam Gulch Creek since 1943,

Lot T
DATED this _-{iﬁi day of February, 2608,

Bradley J. Janigsf #

SUBSCRIBED AND SWCORN o before me on thig the / 47»% day of February, 2008.

sandttiting,

s ? ’_f) I p
s

SO raraw % NOTARY PUBLIC FOR_f50/4¢ , flttire/
S '{&OT Ry z ol g}v{ f"\ ’;
£ PR - Residing at:_ £/ € ff’;g?.;zfj
T % £ } issi (pires: W 24 2003
T % Pppit fo § My commission expires \i? 24 207
", U e i
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ABA CCRECDROER
S BAVIL BAVARAG
BOISE 1D

& Foosetr Company 9&1\{%@{%%
FIOREER TITLE COMFMQE JL

OF ADA COUNTY 3 Pﬂ B
8151 W. Riffemsn Ave / Boise, Miabo 8703 / (208) 5%5@1)& )

RECOHTTR A1 [HE REQUEST OF oF

WARRANTY DEED 2012000830

YD UAL)

[é} waasn e TR

FOR VALUE RECEIVED  RICHARD ©, DAVIS, Wl ACQUIRED TITLE AS RICHARD BAVIS AND E,
JOANNE DAVIS, HUSBAND AND VIFE

Graninr £ 85 izc%utxy gront, Brrgain, soH aol convey st BRADLEY 7. JANICEY AND L4 ANN
JANICEY, HUSBARD AND WIFE ,

the Gramiee 5, whose curtest xdress ks 5686 RORTR TEN HILE ROAD, MERIDIAH, 1D 83Ga7
the fellowing doescribed gzal property in ADA County, Stateof fdiho, more partieudary desaa ibed an

foliows, to-win
THE SOUTH RALF OF THE NORTHEAST QUARTER OF SECTION 135, TOWNSHIP 2 RORTH, RaNCQE 1
WEST, BOISE HERIDEAM, ADA COUNTY, TDAHO

TO HAVE AND TO HOLD the aid prosaizes, whiz thoir spporienances upio the saild Grsstes pad Gimiee hids

and szsigas forever. And the sidd Grmior gle brrshy covenani to and with the said Graee s, the Gmnior £ arcthy
owner ¥ in foe simiple of said promises; thal sald promises are Tree from olf encumboances, EXCEPT tioss 10 which this
conveyante i dxpressiy guade subject ad those mude, suffered of dome by the Grantez g id =object to rexervations,
resirictions, dedications, cavemonty, tighis of way wmd agreoments, (i any) of record, and geoeral Gaxes snid assessinpns,
(inciudes imigation and mility sweestnenis, (fany) forthe current year, which arc notyer due amd payable, and that Giamor =

will warrand and defend the same Trom al) lawiul ¢laims whatsocver,

Dmd July 1, 19%

szi’/}’fﬂﬂ /‘:” f?ff'}’ R '::E‘;}.‘é

EYCHARD &7 BAVIS -

STATEOF &M@E&.« mw%.!&ﬂ‘.\)_,,s&

On this 23 daw of 0 —EtE Lo R A iciq{” . before me 33‘8: , l'(v mmmmm

& Bolry poblic, per-
sorally appeared ,ﬂ%&’ﬁ&sﬁ:ﬂ 3 £ Dy - e -
koown or identified 7700 5, be the Porsonds whos wimeS__ subszribed 16 the within | mssmmm mﬁ

Maotary Public;
Residing at; {
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FOR VALUE RECEIVED, BRADLEY J. JANICEK and LOUANN JANICEK,
as Grantor, do hereby grant, baxgzain, sell and convey unto JANICEK PROPERTIES,
L.1.C., an Idaho limited liability company, as Grantee, whose current address 1284 S.
Gosling Way, Eagle, Idaho, 83616, the following described premises in Ada County,
1daho, to-wit:

SE 1/2 NE /4, Section 15, 3N, IW of the Boise Meridian,
Ada County, Idaho.

TO HAVE AND TO HOLD The said premises, with their appurtenances, unto
the said Grantee, and said Grantee’s heirs and assigns, forever. This Grant is subject
to all encumbrances made or suffered by the Grantor, reservations, restrictions,
dedications, easemnents, rights of way and agreements, (if any) of record, and general
taxes and assessments, (including jrrigation and utility assessments, if any) for the
current year, which are not yet due and payable, and that Grantor(s) will warrant and
defend the same from all lawful claims whatsoever.

DATED This_2%  day of September, 2001,

ﬂ(w{%&f j M (%MﬂWQ/

Bradley J. JaGeék vAnn Janicek ¢/

STATE OF IDAHO )
. S8,

County of Ada )

On this 28  day of September, 2001, before me, the undersigned, a Notary
Public in and for said State, personally appeared Bradley J. Janicek, known to me to
be the person whose name is subscribed to the within and foregoing instrument, and
acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal the day and year first above written.

erip,
““‘!“ sU l‘.," .
,s‘@‘:‘f----.‘:f’-g;‘z By Fuacham
§r oTA R Notary Public for [daho
5*:" wOTAR Y t*?; Residing at :
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STATE OF IDAHO )

1SS,

County of Ada )

Onthis 2¢ day of September, 2001, before me, the undersigned, a Notary
Public in and for said State, personally appeared LouAnn Janicek, known to me to be
the person whose name is subscribed to the within and foregoing instrament, and

" acknowledged to me that she executed the same.

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my
oHicial seal the day and year first above written.

Prafig Hichoun
Notary Public for Idaho
1113
uﬁ‘?ﬂsvgg . Residing at Miﬂﬁu >
4
S N My comm. exp.: _06{26 [r
::.‘ P A %
F g’ ‘&DT l Pt
tkE =T o i i
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Owner's Policy

Amerest Lavd Hlle Association Gweer's Pabey 3011407

¥ 1&»“!‘ Poﬁcﬂiamharsv 25‘%@3%2
r QR
X ;ﬁ SURJECT T4 THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FR0M COVERAGE GCUNTAINED IN BCHEDULE
* ¥ * 8 AR THE CONDITICHS AND STIBLATIONS,

OEG REPUBLIC NATIONAL THLE INSURNHLE COMPANY, 5 Miniesste corpuation, harein celed he Company,
tnsures, #s af Oate of Pofivy shown in Schedule A, ageingt foss or damape, not exceeding the Amount of Insuraneo sipted in Schadulo A, sestaingd or huerrod by Yo
surat by teasen ok
1. Title o the estals of interest doscibad in Schaduls A ooy vostod ader thin as staled thamin
2. Anydafect b or lion of encembrance on the titk
3. Unmacketabitity ol the il
4. Latkof aright of accost ta and {from the and.

The Company wiltl adsa pay he costs. allarsess” fars and sxpenses incurmd In defenss of the Bts, 3 insured, Tt only 10 tha axten! povided in the Conditions
and Stisudations.

I WITHESS WHEREDF, sha sald G flepubils Nadional Thie fsurance Sompany has coused its comparate noms o sest i b harausio sifized by iz defy
anthorzed allivers as of the dnw shown in Schedula A, the oolicy to bevalid when Sountersignad by an swhaized oiffcs: of agant of the Cempany,

EXOLUBIONS PROM COVERAGE

The il lowiag ima tiors see sipressly evcluded from the covosage of this sofloy and the Company will nr pay loss o damags, cosls, elomeys’ (66 0f expenses
which arse by repson of:
1. i8] Aay lw, ordinarse of Jovernmendal Tegulasion fincluding, bur not fimisas 1o, tuitding and zoning laws, ardinences, of regulotions) restriceng, iegulatig,
prohibiting or relating o B} s seoupansy, use, o prjoyment of the land; {7 the charactor, dmuensions o leation of any riproaemant now of hoealtor
eroeted on g dzad; il a saparation in ownesshin or & change in the dmensions or ared of e fand or any geree! of which tha lond le st wos » parl; at i)
srnranmentst otartion, or the effses of any viclatian of these lews, ordirances o govommenial regulations, oxeapt 5 e arlen? Bl a notico sf the
anfoscerant thesaof o7 anotica of # delect, liga o ancumbrancs rasulileg from avislption or allpasd violauon affeeting the lend ¥os bean wcorded in the
pubilic ractrds at Date of Policy,
8 Any governmantal pafics power not exchrded by [a] above, sxmept o tho axtent thot & notice of the axertize thoreal o a notice of 1 dafec, Benar
ancuznbrance rasulting from a vicintion o aflaged violatice alfecting the land has tean rocordad in 1he puitie cacords &t Date of Policy.
2. Wighls of aminont domaln untess notica of Hia axortls thornaf has tmon recordad in tha pebiic records st Date of Palicy, bul wat sxsluding fiom toverage any
tiaking wihish has occurred prior fo Oate of Polizy which would be bleing os the nights of 8 purthaser {or value withou knowledze,
3. Defosts, Kens, encumbrances, ndverse claims, or ofher matters:
ta}  croated, suffered, sasumad or aposd fo by the imsured dlziment;
W not keown ta the Sompany, setrocorded is G public meeords et Data of Pokicy, but knows ta the insurad eladvant Bad not disclosed bnwriting to the
Comparey by tha Insursd claimaat srior 19 $he duts the insarer ciaimant Setama an isared endoer tis policy,
el rosuliing inng lots or damage 1a tho insused claimant
48 ateeching oF craating ssbssguant tp Date of Peficy or
tal  resultng in loss of demago which would nof ove been sustaingd £ the insuret aimant had paid vatue for he sxlaie o inigrost insured by ihis potisy.
4, Any cigim, which arisos ouf of the trangaction vosting in the ingured the eslata or inferest insurad by this policy, by rensen of he operetion of fuderal
Baniguptey, sine insalveney, or similar croditors” dgits laws, that is Dassd o
o the wansaction creating the eatote or interest insured by this poffey being desmed a Fraudulenl convayanes or fraudulant ronsfer; o
i U tansaction oreazing the ostets or interest issurnd by this policy being deamed 5 profrential tansTor exeopt whiore the eefarential Yansior resilis
teom the faikeg;
{ii o timoly reeonf $30 Inslaesent of uansies, or
[l of such recardation to impart notics o a purghasss for valuo of a judomen! o fian aedite:.

issued through the Offics of: UID REPUBLIE NATIONAL TITLE IRSURARNEE CORPANY
A Stack Cammprany
304 Second Avermm South, Bnnsapobs, Minvazals 55403
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CONDITIONS AND STIPULATIONS

i Dafinition of Terms.
Tha Faliowiag terms when ussn in this golicy maan:
{a} “insurad™ the insured nemed ia Sthedule A, snd, subjsct ta eny

" rights £z defenzes the Company wouid have hist against the rigmed insJred,

thpse who Stzzead o the inferest of the ramed nsured by operation of lew 55

_distinguishad from purchase including, but nitt imited to, hebs, distributees,

devisees, Survivars, personal rapsesantalives, next of kin, or corsirate o
fidugiary suscessors.

ik} “insursd claimant”: an insured clziming loss or damage.

£ “kmowladge” or “known” aciual knowledge, ast constrective
Kmowladge or notice which may bs imputed to an fasured by ssason of the
puhfic regords 25 dafinsg in Uds poiicy or any other records which impart
constructive notice of matters affecting $a fend

{dy “land™ the land described of refered to is Schedule A, and
improvermants affixed theretc which by law constitul rea! property. The tem

“land” doss not inchids any Moperly bevond the fines of the aree deseribed or

referred te in Scheduis A, nor any right. tile, interest, esiats or easement in

ahuifing shests, roads. svenuas. allays, lanas; ways or waterways, but nothing
hierein shalt madify of imit the extent to whizh & right of aceess © and from the
tand Is incured by this policy,

{a} “morigage”: morligage, deed
sectrity instrument

(i “pubtic records™ records astablished Under state Slatutes at Date of
Paliey far the purpose of imparting constructive notice of matters relating to real
propaty o mirchasers for valus and without intwiedge. With respect 1o
Seetion Hallivhof the Exclusions For loverage, “puhlic records” shall slad
include enviconsmantal protection fiens fiad in the records of the clerk of the
Uniter States Districk Court for tha disiet s which the lend is located.

fg  "unmarketability of the tite™: an alleged or apparent mater
affeting the title to the fand, not exciuded or gxcepted from coverage, wiich
would emitle & purchaser of the pststs or interast described in Schedide A to be

refgased from the obligetion 1o purchass by virtue of & centractusl condition

roguiring the delivery of marketzbis title,

Fteust, trust desd, or other

2 - Confinustion of insurance Afier Convevence of Tl

Tha coverage of this palicy shell continug i foree 85 of Dats of Policy in
taver of an insured orly 50 Tong as 1he insursd ralgins as estate of infersst in
the fand, of holds an indebtedness sacured by 3 purshase mongy mﬁr{gage
giver by & purehaser from the insured, or only so long as Gie maured shalt have

liabifity by reason of coverants af wenanty maug by the inswrad i any trensfar

o conveyante of the estate of interest. This soliey shall not continge in forcg in

* favor of sny purchasar fiam the Insuwad of sither ff &n estate of intersstin the

{ang, or 4 an indebiedness secured by a purchase money morigege given te
the insursd,

3. Notice of Disim to be Given by Biswed Clalmant, .

“The insured shall notify the Campany promptly in witing # in case of any
litigation as sl jorth in Section 413} below, {il) in cass knowledge shell come fo
an insweed hersuredar of eny Cloim of title o inerest which is atverss o the
fitls to the estate of imterest, as insured, and which might catse fogs or damage
sorwhich the Company may be lighie by virtue of this prfiey, or (iE) if tlke To tre
estate o interest, as imsured, is rejacted as unmavketsble, I prompt antice shatf
not be given to the Compary, then a5 o the insuned ait liahility of the Company
shail terminate with regard io the matter or matters far which prompt niotice is
fequired; provided, howeyar, that failurs to noffly the Dompaty shall inne case
prajudice the rights of sy Insured under this pabicy unless the Comgpany shall
he prejudiced by the fallurs end then oy to the extent of the prejudice.

& BDefenss and Prosstution of Actions; Duty of Insured Eiaitmant to
Logparate
{al  Uporwnttan request by the insured and subject to the optians
sontained in Section § of thess Conditions and Stipviations, e Company, at its
o cost and withews urveasonabla delay, shall pravide for the dafense of an
Inswred In litigation in which any third party ssserts @ claim adverse to the tite

of indarast a8 inswred, but oody as Lo thoge stetes causss of sation allegins &
defact, lien or sroumbrance ar othe: melter nmeed against by this poticy. Tre
Company shail have ihe right o selest tounss! of its cheloe (sublect fo the right
of the insurad o object for reasonable tause) o reprssent the insured as Lo
thnse steted causes of scfion and shall et be hable tor and will no pay s
fows of any other counsel. The Company will nat pcy any fegs, CO8E or
expenses incurmed by the insured in the defencze of those cagses of action which
sitpge matters ot ingured against by Mis policy

bl The Company shall have the right, at £ 6o Lost, 10 instituls zhd
prosecute eny ection or procesding or i 0o any viher actwhich in s npinicn
ey be nesessary o desirable o estatiish the title to the sstate of feregl. as
irstred, or to preveni of reguca fose or damape (o the insured. The Compary
may take zny appropriate setion under Pis 1erms of this policy, whether a net ir
shall e Yiahie harsunder, and shail aot thersby concsds lishiity orwalve any
provision of this policy, if the Company shell exercise its fights under this
paragraph, it shall do so difigently.

] Whaneser the Company saad fuave broughit &0 actisn of nterpased a
defense as required oy permitted by the provisions of this policy, the Sompany
sy 3urste any fitigating 1o final dat“rml“aﬂoﬁ by & cowst of campeteny
jurisdiction and expressly raserves the right, in is sole diseration, 15 appesl
fram any adverse judgment of oider.

) inall coses whars this pulicy permiss or requires the Company fo
prcsecute or provide for the defense of any sudon or pracaeding, the insured
shall securs to the Company the right te so prosecule or provide defense in
the actioh or proceeding, snd sl apoesls fiergin, and parmit the Company to
gse, 2t its pption, the name of the Insured {or s puspose. Whanever
requested by the Compary, the insurad, sl e Company's expense, siill give
the Comaany 3!t reasonable aid (i} in ary setion or proceering, seturing
gvidence, oblaining witnasses, prosseuting or defenzing the astion of
proce edfing, or effecting settlernent, and (i} in 2ny other lewful act widch in
the opinion of the Compiany may be necessary or desirable m establish the
title o the extate or intetest ag ingurae. If the Compeny is prefudiced by the
faftuse of the Insired to furnish the required cooperstian, the Company's
abligations to the insursd under the poficy shall terminate, including any
liahility or ohligatiar o defend, prosecuts, er continug any fitigation, with
reqard to the matter of matters requling such conperation.

5 Poofof Loss or Damege.
in addiion o ard after the notines required ender Section 3 of these

Comditinns and Stiputstions heve heen pravided the Cermpany, a oroof of loss o
dumags signad snd w0 (0 by the insured claimant shall be fuishad to e
Sarpany within 8 days atier the insured claimant shall ascermaln the faets
giving rise to the loss or demage, The prodf of loss or damage shall descave the
tisfeet In, of fien or encambrance on tha title, or other mabter insured against by
this mhicy which consdiutes de basis of ngs or damage and shail stte, nthe
axtant possible, the oasis of caloulating the armaant of the loss or damaga. I
i Company s prejudiced by the failura of e Insured cleimant 10 provida the
ragured proof of loss o demage, the Company's ohiigatiens to the insurer
ander the polizy shali terminate, including aay hatdlity or obiigation to defent.
prosecite, of continue sny (itigation, with regard to the matter or matters
requinisg such proof of kess of damage.

ins adeition. tha Insured clafmant may teastnably be reguired to submit fo
examination uncter cath by any sulhodzed represeniative of the Company gnd
shall produes fer sxamination, imspection and copying. 3t such remsonztle fimes
and places 55 may he desigrated by any autharized rapresentalive of the
Compacy, ail receeds, Books, iedgers, checks, corespondente and mamaranda,
whethar bearing a dats before or attzr Date of Folicy, which reasonetily pertain
0 the Joss or damage. Further, if renuested by any avtharized rapresentative of
the Campany, the instired claimant shall graat its pepnizsion, in writing, far sny
sufonzed representstive of the Corpany to examing, inspect and copy &f
records, haoks, ledgers, checks, sorrespandence and memosareda in the custody
ot Lontrel of @ Third party, which reesonably pertain to the loss of damage. All
information dasignated as confidential by the Insured climant provided ts the
Company purstsnt 1o this Seotion shall sct be disclosed fo ehers unless, i ihe
reasongble judgmant of the Somgany, itis necessary in the admiristration of

{Caninead on inside back wover}


http:damaga.lf
http:illSlIred.lt
http:reQui.ed
http:Tl:Ji.JS

(‘Cu;iim.ed frorn incide front cover.}

the claim. Fzilure of the insured claimant io submit far examination under oath,
——. produce other reasonably requested information or grant parmissicn to Secure
reasonably necessary information fromi third parties as required in this paragrapn
shall terminate any Fabilily of the Company under this palicy as to that ¢laim. ]

. 8. "Opuions to Pay or Othepaise Sattle Claims; Termination of Liability.
“tn gase of & claim under this policy, the Company shall have the following
acditional aptions: :
{a} To Pay or Tander Paymant of the Amount of Insurance.

To pay or tender paymant of the amaunt of instirence under this
policy, togather with any costs, attormneys’ faes and expenses incurred by the
insured cleimant, which were authorized by the Company, up to the time of
payment or 1ender of payment and which the Company is obligated to pay.

Upon the exercise by the Company of this option, all liability and
obligations to the insured under this policy, ather than to make the payment
required, shafl terminate, including any liability or obligation ta defend,
prosecute, or continue any litigation, and the policy shell be surendered to the
Company far cancellaticn.

{bl  To Pay or Dtherwise Settle With Paries Other Than the Insured or

With the Insured Claimant.

{il  to pay or otherwise settle with other parties for of in the name
" of an insured cla‘mant any claim insured sgainst under this-oolicy, topether with
any costs, ettomeys’ fees and expenses incurred by the insured ctaimant which
were guthorized by the Company up to the time of payment and which the
Company is obligated to pay; or

[ii}  to pay or otherwise settle with the insured claimant the foss or
damage provided for under this palicy, together with any cosls, attorneys’ {ees
and expenses incurred by the insured claimant which were autharized by tha
Company up to the time of payment and which the Company is obligated to pay.

Ugon the exsrcise by the Company of either of the options providsd for in
paragraphs {bYi) or {1}, the Company’s chiigations fo the insured under this
palicy for the claimed Inss or damage, other than the payments required to be
made, shall termiinate, including any liability or obligation ta defend, prosecute,

or continue any [itigation.

7. Destesminasion, Extent of Liability and Coinsurance.

This palicy is a contract of indemnity against actual mongtary lnss ar
damage sustained or incurred by the insured clgimant who has suffered loss ar
damage by ressen of matters insured against by this policy and only to the
extent herzin described.

{al The liability of the Company inder this policy shall not exceed the
least of;

(i) the Amount of Insurance stated in Schedule A; or,

{il the difference between the value of the insured estate or
interest as insured and the valug of the insured estate or interest subiect to tha
defect, lien or encumbrance insured against by this palicy.

{b] In the event the Amount of Insurance stated in Schedule A at the
fiata of Policy s Jess than B0 percent of tho vaive of the insured estats or
{nterest or the full consideration paid for the land, whichever s fess, or if
subsequent ta the Date of Policy an improvement is erected en the land which
increases the valee of the insured estate or interest by at least 20 pereent gver
the Amount of Inserance stated in Schedule A, then this nolicy is subject to the
following;
{ii  where no subsequent improvement ias baen made, as to any
partiel loss, the Company shall only pay the ioss pro rata in the proportion that
the amount of insurance at Date of Policy bears to the total value of the insured
Bstate or intarest at Date of Policy; or

{ii  where a subsequent impravement has heen made, a5 to any
partial losg, the Company shail only pay the loss pro rata in the proportion that
120 percent of the Amount of Insurance stated in Schedule A bears to the sum
of the Amount of Insurance stated in Scheduie A and the amount expended for
the Improvement.

The grovisions of this paragraph shall not apply to costs, attarneys’ feas
and expenses for which the Company is liable under this poficy, and shall only
apply to that portion of any lass which exceeds, in the aggregate, 10 percent of
the Amount of Insurance stated in Schedule A,

{c]  The Company wiil pay oniv these costs, Zftomeys” fees and sxianses
incurced in accardance with Section £ of these Gonditions ang Stipulations.

8 Apportionment.

if tha fand deseribed in Schedule A consists of twa or mare parcels which
arg not used as a single site. and a loss is established affecting ons or mare of
the parcels but not afl, the Joss shall be computed and settled on a pro rata
basis as if the amount of insurance under this policy was divided pro rata as te
the value on Date of Policy of each separate parcel to the whole, exclusive of
any improvements mate subsecuent t Date of Policy, unless a liability or value
has otherwise been agreed upon as to each parcal by the Company and the
insured &t the time of the issuance of this policy and shown by an express
statement or by zn endsrsemant attachad to this nalicy.

B Limitation of Liabilfiy.

(8 fthe Company estailishes the title, or removes the alieged defect,
lign or encumbirance, or cures the lack of a right of accass to or from the land, nr
cures ihe claim of unmarketability of title, !l as insured. in a reasonabiy
diligant manner by any methad, incluging litigation and the completion of any
appeats tharafrom, it shall have fully parfarmed its gbligations with respeci to
that matter and shall not be lfable for any loss or damage caused thereby.

{b) I tha avent of any litigation, including litigation by the Company er
with the Company’s consent, the Company shall have no liability fr loss ar
damage untll there has been a final determination by a court of compatent
jurisdiction, and dispasition of s/l appeals therefrom, adverse to the titiz as
insuced.

(e}  The Company shal! not be Hable for Ioss or damage to any insured
for liabflity volunzarity assumed by the insured in settling any claim or suit
without the prior written consent of the Company.

10, Reduction of Insurance; Redvction or Termination of Liahility.
Alf payments under this policy, except payments made for costs, attormeys’
fees and expenses, shall reduce the amount of the insurence pro tanto.

11 Liability Non-cumulative.

Itis expressly undesstood that the amount of insurance under this policy
shall be reduced by any amount the Compeny may pay under any policy insuring
4 mortgage to which exception is taken in Schedule B of to which the insured
has agreed, assumed, or taken subject, or which is hereafter executed by an
insured and which is a cherge or lien on the estata or Interest described or
referred to in Schedule A, and the amount sz paid shall be desmed a payment
under this palicy to the insured owner.

12, Payment of Loss.

{8] Nopayment shall he made without producing this policy for
endnrsement of the payment unless the policy has been lost or destroyed, in
which case proof of loss or destructien shall be furnished ta the satisfaction of
the Corapany.

{b]  When liability and the extent of loss o1 damage has been definitely
fixed in accordance with these Conditions and Stipuiations, the loss or demage
shall bie payahle within 38 days thereafter. :

13, Subrogation Upon Payment or Settfement.

{a] The Company's Right of Subrogation.

Whenever the Company shall have settled and paid a claim undar this
policy, all right of subrogation shail vest in the Company unaffected by any act
of the insured claimant.

The Company shall be subrogated to and be entitled to ail rights and
remedigs which the instred claimant would have had 2oainst any person or
property in respect to the claim had this policy not heen issued. if requested by
the Campany, the insured claimant shali transfer to the Company all rights and
remedies against any person or property nscessary in order ta perfect this right of
subrogatian. The insured claimant shall permit the Company to sue, compromisa
or settle i the name of the insured claimant and to use the name of the insured
claimant in any transaction or iiigation involving these rights or remedies.

If a payment on account of a claim does not fully cover tha loss of the
insured claimant, the Company shail be subrogated to these rights and

- {Cantinued on back cover.)




ontinued fosn fnskls covar)
remadins in the sroporion whizh the Jompany's seymen bears 1o the whale
ameint of the loss,

i toag shoeld result from any sorof tie inswred cizimant, as steted abmvg,
that acT shalt nor vot this polioy, bet e Company, in thal svant. shatlhe
“FequiTES 10 pEy anly et part of any losses insursd apaingt vy (his pofiny whish
shafl excesd he ameun, §f asy, 168t to the Compony by resson of the
impairmend by the insured claimant of the Company's right of subrepaton,

)  The Company's Rights Against Nar-insirad Obligers,

Thie Corapany's right of subrogation againét non-insured shiligors shali
exist and shall includs, withoyt limitation, he rghis of the insured o
indemnities, guaranties, oher policies of insurance or bonds, notwithstanging
any teerns or conditions conteined in thoge nstruments which pronds for
- subrogation Halts by resson of tis palicy

14 Arbitration.
Uniess prohibited by abplicable law, sither the Company of 1he insured

" may demmnd arbitration prsuant 1o the Title Insursnee Arbitration Aules of the
* Amarican Arbiteation Association, Atbitrable mattars mavinclude, but ara nat

limited to, any controversy or claim betwean the Company and the insued

~afising out of or relating Lo this policy, shy servite of the Company in connestian
. with itz iszusnce of the hraach of a poficy provision or other abligation, AN
arbirahle meiters whan the Amound of Insuranee t: $1.000.000 or less shell e
ahirated a1 tha aprion of gither the Comoany or the frsuced. Al arbitrabls
" matters when the Amount of Insuance Is fn gxeass of £, 500,000 shaid be
arbitrated anly when agresd 15 by both the Company and the insured.
Arbitration pursusnt 1o this poticy and undar e Rules In effert on the dote the
demaad for abivretion is made o, 21 the option of the Insurad, e Auies in
ffect at Dats of Policy shall be binding upon the partles. The award may
inchude atinnays’ fees only i the Jaws of the stats In whizh the lend is lacared

perml 2 cowt to awand atlamays fees in B preveiling pany. Judament ypon the
gward rrdered by the Arditretors) may he sntered in any oourt having
saristlistion thereol.

The aw of the situs of the land shall spnly 1o a0 atbitresion enoer e Titke
nsurancs Arbitration Rulaz. A copy of the flules may be obtalneg from e
Crmpeny bpon request. ’

15, Liabifity Limited 1o this Foliny: Policy Fotire Conrract,
{a] This pelicy together with 2il endorsemants, iF any, sttached beraty
1y the Enmpany is the entire policy and contreet batween the Insured and the
Comgany. In interpeating any seowisior of (s salicy. This aoiicy shall be
constiued a8 a whole,
bl Anyclaim of foss or demepe, whether o ot based on negligence,
ard which arises ot of the status of the Fle In the astate or interest covered
hersby or by any action asserbng such clain, shall ke raxtinted to ts pulioy.
e Mo amendment of o endersement to this policy can be made sxcept
by s writing andorsed hereon o stisched herafp sipned by sither the Presidant,
2 Vice Prasident, the Seeratary, an Assisiant Secrslary, or Vabidating Officer o

Authorized Signatory of the Company.

5. Severahility

I7; s geant sy orovisicn of the poliny is keld invalid or wnanforcaable
wler the spplinshls lew, the polioy shad be Jesmerd not o Includs that
orovision and g3 sther provisions shell remain i ol farce and affact

7. Notices, Whae Sent

Al notices reqiirsd 10 be given the Company znd oy statament in witing
residred W be fenished the Company shal! inciude e ausber of this policy
#nd sheil be addressad n its Heme Office; 400 Secnnd Avenue South,
Minneapoifs, Minngsota 55401, [812) 3711171
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SCHEDULE A
OFRCEFLES POLCYMUMBER  DATEDF POLIGY AMY, OF INSURANCE TOTA, PREML
B14g8) £V sp40aEY JULY 8, 1888 955 DOLGO $1140.00
ASDFEISIPM

1. Name of insured:
BRADLE‘;‘ £ JANICEK AND LOU ANN JANICEK

2 The eatele or infarast it the land which is covared by this polioy [s:
FEE SIMFLE

Tiie to the ostaie or Interast In the land is vestad i

o«

BRADLEY J. JANJCEK AND LOU ANRN JARICEK, HUSBAND AND WIFE
4, The ignd heraln descrbed ks enciimbeted by the following mortgage or Trust Dosd, end assignmenis;

AMORTGAGE TO SEGURE AN INDEBTEDNESS OF § 162,723.00, AND ANY OTHER AMOUNTS AS
THEREIN PROVIDED, PAVABLE UNDER THE TERMS, CONDITIONS, PRQVISIONS AND STIPULATIONS
THERECF,

DATED: JULY 1, 1886

MORTGAGOR: BRADLEY J. JANICEICAND LOU ANN JANICEK

MORTGAGEE: WEST ONE BANK, IDARO

RECORDED: JULY 8, 1608

INSTRUMENT NO.: 66085803

A MORTGAGE TO SECURE AN INDEBTEDNESS OF § 26,250.00, AND ANY OTHER AMOUNTS AS
THEREIN PROVIDED, PAYABLE UNDER THE TERMS, CONDITIONS, PROVISIONS AND STIPULATIONS
THERECQF.

DATED: JULY 1, 1086

HMORTEAGOR: BRADLEY J. JANICEK AND LOUARN JANICEK, HUSBAND ANDWIFE

HMORTGAGEE: RICHAMD G. DAVIS AND E. JOANNE DAVIS, HUSDAND AND WIFE

RECORDED: JULY 3, 1585

INSTRUMENT NO.: 88055894

and the morgages or st desds, B any, shown in Sehedula B horoof.
5, The lend raferrad to inthe Palicy Is desaribad as follows:

THE SOUTH HALF OF THE NORTHEAST GUARTER OF SECTION 18, TOWNSHIP 3 NORTH, RANGE 1
WEST, BOIGE MERIDIAN, ADA COUNTY, IDAHO,


http:26,260.00
http:162,723.00
http:11140.00
http:295,001).00

OWNERS
SCHEDULE B
Palicy Number; P140

EXCEPTIONS FROM COVERAGE

This palloy doas not Insurs agalnst loss or damage fand the Company will not pay costs, altomays'
foes or sxpenses) which arlse by reason of

Genaral Excentions;
{1} Rights or ddaitns of paniles In possession not shown by the publle records,

{2} Encrcachments, overlaps, boundary Ine disputes, and any other matiers which would ba
disclosed by an eccurate sutvey of nspattion of the pramises Including, but not
fimited to, insufficlent or Impalred scecess or matiers contradicioty o any survey
plat shown by the pBublic reconds.

{3 Ezcemants, or clalms of sasemants, not shows by the pubiic tecords.

{4y Anytien, orright io & llen, Tor services, labor, or material heretolore or hatesiier
furnished, imposad by law and not shown by the public records.

& (a} Unpatanted mining claims; (b} reservations or sxceptions In patents or i Acts
authorizing the lssiancs thereof; {0} water rights, cialms or iiils 1o water, whathor
or not the matters excepted undar &), (). ot {o) are shown by the publie records.

{6} Taxes or speclsl assassments which are not $hown as exiting Hans by the recorda of
any taxing authorlty that levies taxes or assassments, on real property or by the public
vacords. Procesdings by a public agontey which may result In taxes or assessments, o
notices of such procesdings, whather or not shown by the reoards of such agancy or by
the pubilc recoeds.

Special Exceplions: Tha monigege, T any, referred o in ltem 4 of Schediis A
1. GENERAL TAXES FOR THE YEAR 1996, WHICH ARE LIENS, ARE NOT YET DUE AND PAYABLE.

Z. ANY, RIGHT OR INTEREST IN ANY MINERAL, MINERAL RIGHTS, OR RELATED MATTERS,
INCLUDING BUT NOT LIMITED TO OlL, GAS, GOAL, AND OTHER HYDROCARBONS,

8. AN EASEMENT CONTAINING CERTAIN TERME, CONDITIONS AND PROVIGIONS AFFECTING A
FORTION OF SAID PREMIEES AND FOR THE PURPOSES STATED HEREIN,
FOH: POWER LINE EASEMENT
{N FAVOR OF: IDAHO POWER COMPANY
RECORDED:; DECEMBER 23, 1974
INSTRUMENT NC.: 809785
AFFECTS: BEGINNING AT THE EAST QUARTER CORMER OF SECTION 15, TOWNGHIP 3 NORTH,
RANGE 1 WEST, BOISE MERIDIAN; THENCE
WEST ALONG NORTH SIDE OF HALF SECTION LINE A DISTANCE 800 FEET; THENCE
NORTH 30 FEET, THENCE
EAST TO COUNTY ROAD PROPERTY LINE

4. RIGHTS OR CLAIMS TO RIGHTS OF WAY FOR DITCHES, CANALS, LATERALS OR BLOUGHS AS
THE SAME MAY EXIST ON, QVER OR ACROSS SAID PREMIGES.

CONTINUED
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5. HIGHTS OF THE PUBLIC TO PORTIONS OF SAID PREMISES, IF ANY, WHICH MAY LIE WITHIN

THE RIGHT OF WAY FOR TEN MILE RD,
AS DISCLOSED BY VARIQUS INSTRUMENTS OF RECORD,

8. UNRECORDED LEASEHOLDS, IF ANY, RIGHTS OF PARTIES IN PUSSESSION OTHER THAN THE
VESTEES MEREIN, RIGHTS OF SECURED PARTIES UMDER FINANCING STATEMENTS AS TO
PERSONAL PROPERTY LOCATED CN THE PREMISES HEREIN AND THE RIGHTS OF TENANTE TG

REMOVE THADE FIXTURES,

END OF EXCEFTIONS

NOTE: THERE (8 NO NOTICE OF RECORD AND THEREFORE NO SEARCH RAS BEEN MADE FOR
ANY UNPAID ABSESESMENTSE, CHARGES OR FEES FOR SEWER, WATER, GARBAGE, IRRIGATION
AND OTHER POSSIBLE UTILITY SERVICES.



Michael C. Creamer [ISB No. 4030)
Michael P, Lawrence [I1S8 No. 7288]
GIVENS PURSLEY L»

601 West Bannock Street

P.Q. Box 2720

Boise, Idaho 83701-2720

Office: (208) 388-1200

Fax: (208) 388-1300
www.givenspursiey.com

Attorneys for Janicek Properiies, LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF TRE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SEBA Subcase: 63-27475

Case No, 39576 AFFIDAVIT OF
MICHAEL P. LAWRENCE

STATE OF IDAHO )
] ss.
County of Ads )}

I, MICHAEL P, LAWRENCE, having been duly sworn, do hereby depose and say as
follows:

L I am an attorney at the law firm Givens Pursley LLP. This law firm represents
Janicek Properties, LLC ("Janicek™), in the sbove-captioned matter. 1 have personal knowledge
of the matters set forth herein and, if needed, [ could testify competently as to such matters.

2. Attached hereto as Exhibit 4 is a true and correct copy of the abstract of patent
for the SE 172 of the NE 1/4 of Section 15, T3N, R1W, BM., Ada County, Jdaho, which is the
property owned by Janicek Propesties, LLC, on which water right 63-27475 is used for

isrigation.

AFFIDAYIT OF MICHAEL P. LAWRENCE - |
EACY DI RBAI ofM Larmrotos fr MELDOE


http:www.givenspursley.com

3 Attached hereto as Exhibit B is a true and correct copy of a quitclaim deed from
the US. Bureau of Reclamation (“BOR™) to Nampa & Meridian Irrigation District (*NMID™), as
provided by BOR in response to Janicek's discovery requests.

4. Attached hereto as Exhibit C is a true and correct copy of a contract made

between BOR and NMID dated June 1, 1915 (“1915 Contract™), as provided by NMID in
response to Janicek’s discovery requests, showing, on page 1 of the Estimate of Cost for the

Nampa-Meridian Drainage System, that Purdam Guich was a “natural drainage course” that
BOR “straightened and deepened.”

5. Attached hereto as Exhibit D s a true and correct copy of an excerpt from the

2006 Water District 63 Watermaster's Report obtained from the Water District 63 Watermaster,

showing that all water rights on the Boise River between the Notus Bridge and Snake River are

satisfled with return flows,

DATED this [4 mda}f of Febtuary, 2008,

i . Lawrence

SUBSCRIBED AND SWORN to before me on this the tI 4{‘& day of February, 2008,

My commission ex;nre:s :L.t

AFFIDAVIT OF MICHAEL P. LAWRENCE - 2

SACRAEN TSRS TAVALY ol 1 Eawrynce for MELDOC
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1303 FARST-STREEY SOUTH NAMPA, IDAHO B3451-4305

o . FAK# 208-463-0092
v 1 é%}? Fhones: Aren Code 208

Jerrold D. Gregyg, Area Manager OFFICE Nowpe 4867841
Snake River Area Office SHOP: MNompa  466-0643
Bureau of Reclamation
214 Broadway Avenue
Boige, ID 83702-7208

RE: Quitclaim Deed from United States of America acting by and through the Bureau
of Reclamation, the Department of the Interior to Nampa & Meridian trrigation
District in Recognition of Public Law 106-¢86, 114 Stat 2024 - Conveyance of
Facilities

Dear Jerry:

Enclosed you will find a certified true and comect copy of the above referenced quitciaim deed
recorded at both Canyon and Ada Counties on Wednesday, 18 July 2001.

Throughout the fitle transfer process and the challenges #t has created, | have come to
appreciate an old saying.

Goals are like the stars; they are always there. Adversity is like the clouds; it is temporary and
will move on. Keep your ayes on the stars.

| believe the stars we focused on led us to the accomplishment of Title Transfer.

Sincerely,

Y £ oot .

Daren R. Coon, Secretary/Treasurer and Secretary of the Board of Directors
NAMPA & MERIDIAN IRRIGATION DISTRICT

DRC/smc

pc.  File
Henry Weick, President and Director
Leaonard Aschenbrenner, Vice-President and Director
Raiph Wissel, Director
John Anderson — Water Superintendent
William Ringert — District’s Attomey
Danisl Steenson — Digirict’s Atlorney
Alan Jensen — Consultant
Joseph Findaro — Legislalive Consuitant
John W. Keys, [II - Commissioner of the United States Bureau of Reclamation

anc. A cerfified true and comect copy of the Quitclaim Deed
ASPROIXIMATE JRSSGABLE ACRES

FIVER FLOW BIGHTS - 23,000
BCHSE PROJECT RIGHTS - 40,000
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of recoredt document s
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214 Broudwey Averass
Boise, H 33702-7298
UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Boise Project, Idaho
Arrowrock Division
QUITCLAIM DEED

WHEREAS, The Nampa and Meridian Conveyance Act of November 7, 2000 (Public Law 106~
466, 114 Stat. 2024), hereinafter referred to as the Act, particuiarly "Section 2, Conveyance of
Facilities,” provides for the conveyance to the Nampa & Meridiap Irrigation District of "all right,
title, and interest of the United States in and to any portion of the canals, iaterals, drains, and any
other portion of the water distribution and drainage system that is operated or maintained by the
District for delivery of water 10 and drainage of water from lands within the boundaries of the
District™; and,

WHEREAS, Section 4 of the Act provides that "No water rights shall be transferred, modified, or
otherwise affected by the conveyance of facilities and interests to the Nampa and Meridian
Irrigation District” and thet the "conveyance shall not affect or abrogate any provision of any
contract executed by the United States or State law regarding any irrigation district’s right to use
water developed in the facilities conveyed”; and,

WHEREAS, The water distribution system (aka. "Ridenbangh Canal system®) and the drainage
system operated and maintained by Nampa & Meridian Irrigation District consists of canals,
laterals, sub-laterals, ditches and drainz that are listed alphabeticaily in Exhibit No. 1, attached
hereto and by this reference made a part hereof, and are generally depicted on the map attached
bereto as Exhibit No. 2 and by this reference made a part hereof (the parties acknowledge that,
due 1o the large size and scope of Nampa & Meridian Irrigation District’s water distribution and
drainage systems, these Exhibits are not intended s conclusive representations of those systems,
and that certain canals, isterals, sub-jaterals, ditches and drains in those systems may not be

18 iy zl&gatxﬁed in Exhibit Nos. | and 2); and,

{, Daren R. Coon, the Secretary/Treasurer, for the Nampa & Meridian Imigation District, have reviewed the foregoing documents and do

gmm&wmmw copy of the records maintained by the Nampa & Meridian Irrigation District .
Daren R. Coon,

_ﬁmm
Nampa & Mesidian Imigation District




WHEREAS, The boundaries of Nampa & Meridian Irrigation District are described in the Order
for the Organization of the Nampa & Meridian Irrigstion District entered by the Board of Ada
County Commissioners on February 15, 1904, as subsequently amended by such annexations and
exclusions as have been recorded in Ada and Canyon Counties, Idaho.

NOW THEREFORE, THE UNITED STATES OF AMERICA, hereinafter GRANTOR,
acting by and through the Burean of Reclamation, Department of the Intetior, pursuant to the
provigions of the Nampa and Meridian Conveyance Act of November 7, 2000 (Public Law 106-
466, 114 Stt. 2024), particularly "Section 2, Conveyance of Facilities,” and in consideration of
mutual benefits, does hereby REMISE, RELEASE, ASSIGN, AND FOREVER
QUITCLAIM 1 NAMPA & MERIDIAN IRRIGATION DISTRICT, an irtigation district
duly organized under the laws of the State of Idaho, at 1503 First Street South, Nampa, Idaho
83651~ 4305, hereinafter GRANTEE, all of its right, title, interest, and estats, without
warranties, 1o and o the following described facilittes and mnterests in real property, situeted in
the Counties of Ada and Canyon, Siate of Idaho, to wit:

all and singular its canals, laterals, sub-laterals, ditches, drains, and portions thereof, and
all appurtenances and improvements inchuding, without limitation, all dams, checks,
headgates, pipelines, flumes, siphous, valves. spillways, weirs, access roads, service roads
and other structures {collectively "facilities"), together with all its fee title, rights-of-way,
easements, licenses, permits or other forms of authorization, which Grantor owns, holds
or ¢laims as part of the water disiribution and drainage systems that are operated or
maintained by Grantee, more particularly described as follows:

1 Al portions of the Ridenbaugh Canal system that were constructed or
instalied by the United Stafes as enlargements or extensions of the system
pursuant to a contract made between the Grantee and the Grantor under date of
April 1, 1909 (the "1909 Contract™);

2. All drains and drain sepments constructed by the United States for the
Grantes pursuant to a contract made between the District and the United States
under date of June 1, 1915 (the "1915 Contract”);

3. All extensions or enlargements of laterals in the Ridenbaugh Canal system
constructed or installed pursuant to contracts made subsequently to the 1905
Contract or drains and drain segments constructed for the District pursuant to
contracts made subsequently to the 1915 Contract;

4, All interests in real property deseribed in the Parcel, Right-of~Way, and
Easement List, attached hereto as Exhibit No. 3 and by this reference made a part
hereof (the parties acknowledge that Grantor identified the instruments listed in



Exhibit No. 3 after a search and review of Grantors records, but that there may be
additional instruments which were not identified through Granior’s records
search);

5. All rights-of-way and easements reserved by the Act of Avgust 30, 1390
{26 Stat. 391) and amendments thereof and supplemental thereto, and previously
exercised by the United States for said facilities; and,

5. All fee title, rights-of~way and easements previously obtained or
established by the United States by any other means for said facilities.

EXCEPTING THEREFROM: (1) any federal facilities, rights-of-way, and sasements not
a part of Grantee's water distibution and drainage systems; (2} those rights, if any, that were
reserved in the original patents for real property within the District other than those particularly
described in *5" or "6" immediately above; and (3) those rights necessary to meset Grantor’s
obligations under currently existing irrigation district contmacts and water supply contracts with
third parties and to comply with Section 4 of the Act.

SUBJECT TO: valid existing rights including, but not limited to, rights-of-way of record
or in use for roads and highways, utilities, and railroads.

ALSO SUBJECT TO: permits, licenses, leases, rights-of-use, or rights-of-way of record
which run with the land and are owtstanding between the Grantor and third parties oz, over, or
across said reai property interests or facilities. Benefits, payments, and responsibilities of
Grantor arising after the date of this desd under such existing third party agreements shall inure
to the beaefit of and be binding upon Grantee io the extent such are not witrg vires, that is,
beyond the scope of Grentee’s legal authority.

This conveyance shall rot affect any rights to the use of water developed in the facilities
coniveyed. Grantor shall have no right, title, imterest or claim to Grantee’s water rights
apportioned by Grantee to any fee title lands conveyed hereunder.

If any further specific conveyances should be necessary or advisable hereafter, because of
the discovery of additional currently existing facilities operated or maintained by the Grantee as
part of Grautes’s water distribution and drainage systems, located in Ada and Canyon Counties,
Idaho, not described and conveyed herein, or to more specifically describe the premises, then
Grantor and Grantee shall accomplish such conveyances or comrection deeds on the same terms
and conditions set forth herginabove.

If this Deed shall fail in any respect to convey good and valid title to any of the facilities
or interests in real property intended to be conveyed herein, the Grantee reserves and retains any
and all rights and claims to said facilities and interests in real property it established independent
of the execution of this Deed, incIuding, but not limited to, any rights held or established by
adverse possession, prescription or under Idaho Code §§ 42-1102 and 42-1204. This reservation

3



shall in no way support a claim of estoppel or waiver by the Grantor or any third party as to the
validity, force and effect of this Deed and the transfer of the Grantor’s right, title and interest
described in this Deed to the Grantee.

Grantee accepts these facilities, premises and appummas "as is," and expressly
waives, and releases Grantor from, all claims, demands, obiigations and liabilities relating to or
arising from Gramee's operation of the facilities, including without fmitation, such claims,
demands, obligations and liahilities under the Comprebensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. Section 9601 etseq. Grantee also agrees to
reimburse, defend, and indemnify Grantor for all claims, demands, obligations end liabilities
relating to or arising from Grentee's operation of the water distribution and drainage systems.

IN WITNESS REOQF, the GRANTOR, through its duly appointed oificer, has executed
this Deed the /3% dav of (gl , 2001,
¢ UNITED STATES OF AMERICA

W//%’m

Ammg Regional Director

Bureau of Reclamation

Pacific Northwest Region

1150 North Curtis Road, Suite 100
Boise, Idaho 83706-1234




ACKNOWLEDGMENT OF THE UNITED STATES

STATE OF IDAHO )
8
County of Ada 3

Onihis _13% dayof _ Julv , 2001, personally appeared before me _ Kenneth R, Pedde
known to me to be the official of the UNITTED STATES OF AMERICA, that execuied the

within and foregoing instrument and acknowledged said instrument to be the free and volumtary
act and deed of the United States, for the uses and purposes therein mentioned, and on oath stated
that v/he was authorized to execute said instroment.

IN WITNESS Wﬁﬁkﬁ(}i‘* 1 have hereunto set my hand and affixed my official seal the day

Notary Public }aﬁﬁd for the

State of Idaho

Residing at: Boise

My commission expives: 12/21/2001

ACCEPTANCE OF GRANTEE

The parties hereto intend for the above Quitclaim Deed to satisfy the terms of Public Law 106-
466. The foregoing conveyance is hereby accepted by Grantee. Grantee further agrees, by this
acceptance, to the sufficiency of the conveyance and {0 comply with the terms and covenants of
the within and foregoing Quitclaim Deed, Crantee further agrees by this acceptance to assume
and be bound by all the obligations, conditions, covenants, and agreements therein contained.

NAMPA & MERIDIAN IRRIGATION DISTRICT

ALl

'I‘iﬁé President ﬂex}ry Weick




ACKNOWLEDGMENT

STATE OF IDAHO )
§
County of Canyon )

On this /7% day of Qaa&-;» , 2001, personally appeared before me

Honop ek et _focer £ [oer _ knowio meio be the officiakof the NAMPA &
MERIDIAN IRRIGATION DISTRICT, orpanized and operating wnder the laws of the State of
Idaho, that executed the within and foregoing instrument and acknowledged said instrument to be
the free and voluntary act and deed of said District, for the uses aud purposes thereln mentioned,
and on oath stated that s’he was authorized to execute said instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official sea] the day

and year first above writien.
Zﬂm §7 . PV ezt
Notary Public in and for the

State of Idaho
Residing at: (eddzclt, Sdakos

My commission expires: /4/¢¥/200é




Canals, Laterais, Sub-Laterais, Ditches and Drains in
Nampa & Meridian Irrigation District’s Water Distribution 2nd Drainage Systems

This exhibit contains two alphabetical lists of canals, leterals, sub-laterals, ditches and drains
{collectively “ditches™) in Nampa & Meridian Irrigation District’s water distribution and drainage
systems.

The first list identifies the ditches ascording to the recorded surveys in which they are
described. The survey recorded February 25, 1972, records of Ada County, Idaho, Instrument No.
797771, is referred to as Survey 1. Likewise, the survey recorded March 4, 1976, records of Ada
County, Idzho, Instrument No. 7608075, is referred to as Survey 2, the survey recorded October 18,
1983, records of Canyon County, Idsho, Instrument No. 589070, is referred o as Survey 3 - Bast
Half, and the survey recorded March 7, 1985, records of Canyon County, Idabo, Instrument No.
8505634, is referred to as Survey 3 - West Half.

Facilities identified in Survey 1 or in Survey 2 have the head end (begin) in Ada County,
Idaho, and those identified in Survey 3 - East Half or in Survey 3 - West Half have the head end
(begin) in Canyon County, Idaho.

The second kst is a list of laterals, stubs and drains that were not identified either in Survey
Mo. 1, No. 2, No. 3 - East Half, or No. 3 - West Half

EXHIBITNO.1-PAGE 1



SURVEY NO. 1 - RECORDED FEBRUARY 25,1972
INSTRUMENT NQ, 797771, ADA COUNTY, IDAHO
CANALS, LATERALS, AND DITCHES

NAME

Ash Latersl

Barker Lateral

Brose Lateral
Cloverdale Laterai
Collis Lateral

Cook Lateral
Crawford Lateral
Crazen Laterai
Eichelberger Latersl
Eight Mile Creek
Eight Mile Lateral
Electric Light Switch
Farmers Lateral
Fitzpairick Lateral
Five Mhle Creek
Gruber Lateral
Hunter Lateral
Buntington Lateral
Lindsey Lateral

Milk Lateral

Nine Mile Creek
North Slough (renamed Eggers Lateral)
Ridenbaugh Canal
Rust Lateral

Snyder Lateral

South Siough (renamed Finch Lateral)
South Slough Lateral {renamed Finch Lateral}
Stokesberry Lateral
Tuttle Lateral
Wilson Latersl

EXHIBIT NO. 1 -PAGE 2



NAME

Chaflin Drain
Eight Mile Drain
Evans Dirain
Welch Dramn

SURVEY NQ. |1 - DRAINS

EXHIBIT NO. 1 - PAGE 3



SURVEY NOG. 2 - RECORDED MARCH 4, 1976
INSTRUMENT NO. 7668075, ADA COUNTY, IDAHO
CANALS, LATERALS, AND DITCHES

{reason Feeder
Creason Lateral
Dewey Lateral

Duval Lateral

Eight Mile Lateral
Fieselmann Lateral
Five Mile Creek
Fogarty Lateral

Huff Lateral

Hunter Lateral

Icmes Lateral
Kemmedy Lateral
Kennedy Waste Way
Langdon Lateral
Low Line Feeder
Marvin Lateral
Mason Creek

Nampa Feeder

Niday Lateral

Nine Mile Creek
Noble Lateral

North Nampa Lateral
Onweiler Lateral
Powell Lateral
Ridenbangh Canal
Ridenbaugh High Line Canal
Ridge Lateral
Rutledge Lateral
Ryberg Lateral
Safford Lateral
Safford Waste Way
Schott Lateral

South Jones Lateral
South Namps Lateral (renamed Finch Lateral)
South Slough (renamed Finch Lateral)

EXHIBIT NO. 1 - PAGE 4



SURVEY NO. 2 - DRAINS

NAME

Adkins Drain

Amity Dram

Amity Drain Spur No. 1

Amity Drain Spur No. 2

Bastian Drain

Belknap Drain

Belimap Stub Drain

Bray Dram

Bray Stub Drain

Burke Drain

Cairas Drain

Edger Drain (subsequently added and recorded as Instrument #8367342)
Ellis Drain

Ellis Stub Drain

Evans Drain

Five Mile Stub Drain

Flack Drain

Hardin Drain

Hroza Drain

Huskey Drain

Jackson Drain

Jackson Stub Drain

Kasel Drain -

Kasel Stub Drain

Kellogg Drain

Marvin Drain (subsequently added and recorded as Ingtrument #8367725)
McFadden Drain

McFadden Drain Spur

Murphy Drain

Niday Drain

North Gate Drain

Odel Drain

Perkins Drain

Perkans Stub Dirain

Purdam Drain

Purdam Stub Drain

Purdam Stub #1 (subsequently added and recorded as Instrument #8367341)
Rachel Drain (sussequently added and recorded as Instrument #8367341)

EXHIBIT NO.1-PAGE S



Rosenlof Drain
Snyder Drain

South Slough Stub
Tayler Drain

Ten Mile Stub Drain
Tobias Drain
Williams Drain

EXHIBIT NQ. 1 - PAGE ¢



SURVEY NO. 3 - EAST HALF - RECORDED OCTOBER 18, 1983
INSTRUMENT NO. 983076, CANYON.COUNTY, IDAHO
CANALS, LATERALS, AND DITCHES '

NAME

Andrews Lateral
Bray Lateral

Burke Laterai
Conley Lateral
Dewey Lateral
Dewey Waste Way
Duval Lateral

Egbert Lateral
Fieselmann Lateral
Fogarty Lateral
Herron Lateral
Hocktitler Lateral
Huff Lateral

Jones Lateral
Kennedy Lateral
Kurtz Lateral

Kurtz Waste Way
Langdon Lateral
Mason Creek
Melleck Lateral
Nampa Feeder

North Nampa Lateral
Partridge Lateral
Partridge Sub Lateral
Powell Lateral
Power Lateral

Rand Lateral
Ridenbaugh Canal
Ridenbaugh Highline Canal (renamed Burke)
Ridge Lateral

Ryberg Lateral
Safford Lateral
Savage Lateral
Schott Lateral

South Nampa Lateral (renamed Finch Lateral)

EXHIBIT NO. 1-PAGE 7



SURVEY NO. 3 - EAST HALF - DRAINS

MNAME

Aaten Drain

Amity Drain
Belknap Drain
Belknap Stub Dmin
Blickenstaff Drain
Blickenstaff Stub Drain
Boal's Drain

Brandt Drain
Buffingion Drain
Burmie Drain

Desl Drain

East Power Line Drain
Elijah Drain

Huskey Drain

{.ake Drain

Mason Creek Diraint
Niday Drain

North Dobson Drain
Perkins Drain
Perkins Stub Drain
Rachel Drain
Ramsey Drain
Randolf Drain

South Dobson Drain
12th Avepue Drain
Tiegs Drain

West Bray Drain
Williarns Dram
Wilson Stub #1

EXHIBITNO.1-PAGES



SURVEY NQO, 3 - WEST HALF - RECORDED MARCH 7, 1985
INSTRUMENT NO. 8505634, CANYON COUNTY, IDAHO
CANAILS, LATERALS, AND DITCHES :

NAME

Aller Lateral

Bray Lateral

Deer Flat Nampa Edwards (renamed Edwards)
Deer Flat Nampa / Edwards Waste Way
Fox Lateral

(Gordon Lateral

Herron Lateral

Lone Star Latersl

Noble Laterat (renamed Fisher Lateral}
Peters Lateral

Pleasants Lateral

Fost Lataral

Sherry Lateral

Sherry Waste Way

SURVEY NO. 3 - WEST HALF - DRAINS

NAME
Yonah Drain
Joseph Drain
Lake Drain

EXHIBIT NO. 1 - PAGE 9



LATERALS AND DRAINS ROT LISTED WITHIN SURVEY 1,2, OR 3

Belknap Spur Lateral
Cairns Lateral
Eagle Lateral
Elgato Drain
Herron Feeder
Highline Lateral
Lundstrum Drain
Mason Drain

Ort Dram

Perking Laterai
Rawson Feeder
Ridenbaugh Drain
Rosen Drain
Sargent Drain
South Slough Drain
Ulrich Drasn’

Yon Lateral

Wilson Drain
Young Lateral

EXHIBIT NO.1-PAGE 10
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Parcels, Rights«of-Way, and Easements
fRecorded instrumenis
Ada County instrumant Number or Book & Pags

Bk 118 Pg448 Bk 118 Pg 284 Bk 122 Pg 188 61530

Bk 128 Pg 24t K 121 Pg 118 Bk 118 Py 169 G152
£ 148 Py 268 % 118 Pg 307 Bk 448 Pg 338 64650

Bk 7 Pg 331 {Bock of Gontracts) Bk 118 Pg 171 Bk 121 Pg 838 Bk 87 Pg £
Bk 121 Pg 23 Sk 122 Pg 88 By 127 Pg 537 Bk 125 Pg 102
Bk 122 Pg 178 Bk 24 Pg 207 Bl 42 Py 8C Bk 122 Pg 150
Bk 82 Pg 280 Bk 118 Pg 258 Bk 8% Pg 207 Bk 122 Pg 181
Bk 118 Pg 456 Bk 125 Fg 175 2k 57 Pg 135 (Book of Morlgenas) Bk 125 P 240
2% 56 Pg 172 R 421 Pg 328 Bk 81 Py 212 B 116 P 256
Bk 125 Pg 140 Bk 120 Pg 192 BEBS Pg 722 &k 120 Pg 113
B4BED Bk 126 Pg 212 BLEG Py BY 924 Py 332
Bk 118 Pp 358 tik 125 Pg 238 Bk 85 Py 7 Bk 125 Pg 301
Bic 120 Pg 304 Bk 120 Pg 49 Bk 73 Pg 580 Bk 90 Pg 183
Bk 12C Pg 245 BY 124 Pg 205 Bk 83 Pg 4i8

Bk 120 Pg 267 7727480 Bk 85 Py 14

Bk 127 P 280 Bk 76 Pg 536 Bk 108 Pg 216

BK 122 g 122 Bk 72 Pg 582 Bk8gpg 7

Bk 126 Pg 58 Bk 73 Pg 579 BkEB PG &

Bk 124 Py 97 Bk 78 Pg 583 Bk B8 P 295

Bk 124 Pg 134 Bk 79 P 581 Bk 88 Fg &

Bk 124 Po 85 525052 Bk 85 Py 330

fik 125 PG 38 Bk 126 Pg 68 B 120 Pg 305

Bic 124 Pp 9z 15846 Bk 87 -972-73

Bk 82 Fg 251 9159547 Bl 108 Py 221

Bk 118 g 248 29827 Bk 88 Pg 18

Bk 124 Pg 132 Bk 120 Pg 320 63021

BE 5 Py 323 { Book of Contracts) Bk 120Fg 312 B¥ 80 Py 268

ERHIBT NOLS PAGE 1



Canyon County Instrument Number or Book & Page

Bk 74 Pg 582 62862
Bk 58 Pg 128 8BOTY
Bk 74 Pg 583 50831
Bk 84 Py 568 52302
Bk 76 Fg 30 62300
Bk 76 Pg 27 71385
Bk3rPg 176 32148
Bk 125 Pg 27t 35268
Bk 64 Pg 282 39435
Bk 84 Py 588 38148
Bk 53 Pg 623 474630
Bk 53 Pg 624 63022
Bk 53 Pg 822 51528
Bk B4 Pg 565 51532
Bk 84 Pg 531

Bk 64 Pg 583

Bk87 Pg ¢

Bk 74 Pg 457

Bk &5 Pg 130

Bk 91 Pg 448

Bk 91 Pg 428

Bk 81 Pg 428

EXHIBIT HO. 3-PAGE 2



Urseetorded
Crantor? Pasty instremeny Gostract Type | Srandosl Parly Date Coumty Cammant
g Fletd Dontract uss 13Apr 1Y {Frve Sile Drains Confirms 1820 Conal Act ROW
Hagn Lews Fieht Contrect [FE) EManT; Fivg 34ifs Drain & Graason Latersl ]
| Swan Hiwend Catficksm Dosd GER 18518 Per Suraay of Retlamaton &gk 1€ &zte)
| Sesttizsg Erigation Oistict Contreet USA EART Fifm Freg Wi [,
|Fennie Juney Fleid Cortrart Usa 5-Dac-46 Nine Mis Draind Confrms 1880 Canal At B0
205, Phafte. Fiald Conmmct UBA 3 15 Ten Mite Drairy Corfme 1890 Cang! Ast ROV
[srgare: Salterson Flegld Gonfant USh ety Siky it Dreind Confoms 1200 Canal Ast ROW
Robart Nolie Chatziain Dot UgA 13-0ec 1§ Canyon Wentedy Ll
Eugene Bedal Fhaid Loneact UBA Tl tl Pyrdan Digind Conferes 1380 Tanel Avt ROV
. Corwin Fred Conbac SR P e File Draind Coptims 1896 Ganal Act ROW
John E. Waugh Fiekd Contract dsa frDeril Pumdarn Draity Confins 1850 Ganet Act ROW
[Eugena McCoy Crutimiae Doed USA $0-Sepit ad Per B of B 09020016 {date}
J . Newrsner Fighd Convact USA H0-Deng Nine e DV Confinns 1650 ol gt ROW
Homer Toileih i by Daed [ 1818 s Per 8 6f 1 DULTHE (date}
Wi, J. Wy i Field Contact UER S-Feh17 Hine Wil (i Lawilinre 1890 gl Atk KW
E M. Haisbarger Fied Gonuact USh SubA7 Ten i Draw Canfinne 1686 Canal Al ROW |
R, N, Hoton Eieid Contrae? BT EDeg 1 “Tan Mile Dren’ Confes 1080 Capal Act ROW
Ohio KRG H Finkd 7 LIBA 2Gep16 Ten e Dremd Confinns 1880 Lanal Aot ROTR
Geome Deck ! Fintd Cantract LISA i ZeDeoin Ads Hunnety Lateral Goofers 1880 Canal Aot RCW
5. Shaok Figkd Gantract LSA I AgE Fervmdy | steral Conbarmes 7850 Caral Act ROW
"B mztng Stalker Flpsd fooniract USk I BDecE Ton Wis Draind Gopiirne 1550 Carel Act ROV
WL | Tennan ; Fieid Contrect Uss, [ igajan-iy Ton M= Dl Conflme 1580 Canal At ROW
©. L. | otkwood Fiefd Contmet LBA I 26Juni7 Ten Mle Do Confinms 15990 Canal St ROW
Chas #, Rea Fieid Congaet USA iAprdT 3 Tep bifis Dl Confinme 1860 (el b ROW
ehateg Lanet Develbpess Ing Confmac, b LB ZEADETT Ten Mis Foedar Carm|
[Hegerer H. Grimem Bargain & Saie besd 154, BHow10 e, Ash Lt
it Markn Warmty Dest : S Budun-11 e Ak Lasterat
Frank Marin i Bargak & Saie Deed Uss SHov-1C Ats Agh Lstaral
. . Estes Fieid Contract Usa ZEHeTT Frves Mille Do Confiens $080 Gan et ROW |
cizgbeth ), G Tkt Coatract UBA ol Five Mie Draln/ Confirms 1830 Canal At ROW
J, HC darcum Fipid Contract UBA e} Fhee Mue Dresrd Canfitns 5830 Canad Act ROW
£, G. Plaflie Flair: Confrac USA Vst 7 Ten e Drgin) Confinne 1590 Canal Act ROW
1‘5_{:.% Field Controst USA ShupetE Confrms 1890 Canal Act RON
Fimer £ S Freld Comract USA Te-Japy Ten ko Dok Condinres 3590 Congl Aot ROV
Fhmar & S Freid Contrmct S 1B-Jak-17 Tan Mo Deney Gonfinms 1896 Cansd Ac RUW
|Himes J. Ropea Flald Contest LISA Hindani? Sky Pt Lk Confrms 1890 Conal Agt ROW
&, 1. Sommls Eledd] Cantemes LIS 17-danei? Gky Pt Drair? Confirms 1890 Caaal A ROW
Frank A, Noumse Eagemont Dend USA 1848 Adg Five Mie Droin
Gearge B. Vaughan et : LGA 2E-Jan-t6 Ada Ton Min e
Wigam Sang Warmney Deed ‘ LIS 3860 Canyos Par B of R OVMAGE [cete) ShotLateratl
Harn Von Mess [ EETY k] A Yes1 Mia Orain [120- Gl
R i Guitcialn Deed UsA Camyn iasenh Do (100~ BUISG]
C. W, Kempthorne i Contract UbA 1-{eA08 L Camyan T ifeer Flal Cana
W, A Hoobler Convatt USA 3l-Sepa8 Deer Fiat Caral
‘Wit O Snavely Cangect LUSA 18-Nav-08 Dot Flat Narnos Carsl
Clford Fie g a! Wy Dosd US54 1811 A PerB of & 11711 idute} Ash Latorai
Daar Pesing bt Lmes USh 24-Bep10 Acta At Laieral
Earie F. Cranston stal Conmraet U 25580 Ah Laternl
[Andrew Rovet: Field Gontract USk FrNTET Agron Digrd Conbng 1890 Canal At KOV
Creg B. ARgon Fleld Contragt USA 23 Wikon Draied Coafinns 1882 Canal Act RO
H, M. Day Flaid Confract UBA oo ] Vétlson Draird Corfinns 5380 Canal At ROW
John Plgher Fieid Comtacl 1 USA b Wson Draind Confiins 1890 Liznal ACt ROW
EG. Phfin Coarbrent UBA L0l 7 Canfims 1850 Caral A ROW
ELC. Phafte Gomey USA YehugiE Gonfirme 1530 Canal At RUW
vt £, S Gomza usa B-Jani Comfurvim: 1680 Carad Art ROW
. Coin Consack US4 68T Confirmeg 1858 Cangd Acd ROW
LW, Lde Gontract USA 1elariT Carfins 1680 Cansl Acl ROW
Harien Yon Hees Contaet LgaA Fidane? Confirms 1890 Canat Act ROW
Hors 3 Roant Contra [y Z4-Fab Coriitras 1960 Canal A ROW
E. A, Gample Cordmat UgA 25-dan Conlits 1590 Cansl Acd ROW
Waliam A Povad Lnriget LISA 16-Deety AGE For B of R 12M6/37 (dintes
Jdoseoh A. Miller Deed LSA SRddar18 Confiyns 1860 Cana Act ROW
Fopest Noble Crsiickaim Deed UsA BOE Conirms 1860 Cana) Art R0
HE. Cxdtcizioy Dasedt G54 Wiz Caryon Corfrns 1850 Candl At ROV
FA For Congrast USa 15-Sep-08 Caran Coofins B0 Canal Ast ROW
TLi Cubusvigion of Traasws Valley (o LEs 2Ffenss Cafrres 1858 Canal Act ROW .
htomacr Triangls G [ SA, Z4-Mare1 Coetfiesres 1800 Caral Act ROW
T Warmnty Deed SA 1810 Aidz [& 1650 Canal Act HOW
o Wi Wirtardy Deest LgA 1830 A2 Confirme 1880 At RIW
Thomas .. Davs Warranty Destt JSA, Erabiz Adz Corfisms 1696 Carsl MEEEI\?
Grossing Of Magon Cresk v brifge Epsement UEE Xy Canfams 1890 Caral ActRO
L1 _Folsmm Warranty Daed USA 810 Ade Confiters 18508 Cyre! AT RON
Jote Gy Warrandy Dusd LEA Sl 3d Al Confirms 1890 Canel A RUN
Centract USA 3 Confireea 1890 Canal ActROW
Johs LTondract LUBA 16Let-18 Conferrss 1890 Camd At ROW
: Agpemert HEA 16-het09 Cordrene 1950 Camal ACLROW
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o N L DA ey Y .. -
THIL AOMEANEET wade thiz lat day of

botwean i UNLTIR 3TATAS 2F AERICA, acting

by the sosresary ol the Ioterlior, uLmieor the oo

den of Jeugress of June 17, IN0R {32 Srat.

T oavt sandasory Lhonsho

¥el

PR

fgrlanshion Act,

siairets, and the ict of lonzress of Februnsy

a5Y, mhe pazty of the Fires Puri, horsinaftas

Joaves, aad che WAAPA L MERIDIAT LAEITATION

v 2

!\

rm¥lsiona af vhe

E2) wnown 23 she

or SuaplEenLacy
g}«g 3.%%»3—; {35 ém%a E.r‘%
galisd the Unleed

‘\E alwi, & ;3."”“5 tn- 5:1:'5

distrdot organizad wider whe iaws of the Ssate of Iabo, and

Locavel in Jasyen and ada Sountiss, Idzho, acting for thae surposas

s wmder authoerisy of Tivie 14

» E - . ! E B o Hety & S % o
sentgny imncludinge Sootions 8355, RISY, and 2398, tho parsy of the

al the Idshe Jovised

sgeund port, hevelsafier callad the Disspicte

:;.&1 iukwr:}-i - Ih .‘g
WIEERAS, tha Distrlan
about Twousywfonr Thousand Pive Duns

azrsy of irrigoved land, Tuentyeiwo thousand

inelades wichin {5y bowdarias

rad Fiftyeseven {2a,357)

six nedred twslvs

(22,512} acres of whish are eatitlod to recelve mater o the

sdunricrg the pomainder belnp irrigstad with

austlorst onl How fordz Jasala; and whareas;

an?d sonnrals thns sorsaln canal bmower ag tho

5

foarouth whish water 1o supniisd fooe Selse Hiver o

wazgr Lron the
e Tiziriost owunt
aidensuush Janal

ban landa




of biw Biptyict Dor irrizovion and domostlic purpossn, and whareas,
twne navvral fiow of Boilse liver whieh zhe Sistrish is sanisled no
divers under s pedopisias and dppropriations, is {nsuffi-iany
durine the Lansor pard of =ald Irrigation sedaon to Purnlsh a
cowpless waver susply for she lands of the Diatxios, and the
Blanrier degsires to sooure A cartaln amount of stored wEier in
ordor to furnleh its iand owners and wior usars 3 Dors soaplete
wgater supply curing the low water perdidds of sthe irrigarden seaszesn,
arst

WEERSAS, the grousd wter table s rising in tha
Glaryldt and in plates o alresdy cloese to the saxdace, oo that
= Layze part of the lamvis of the Dlscrdiet are likaly to Deocoms
pormasently rmized oad incopabls of produclig crops, or bearing any
share of she exponae of whe Dizuries, tnloss o dpaiangs gyatam ls

promptly preovideds and wieresasg; L5 i belioved fhnt suchk a driilie

3gs sysoez will raclaln congideradlo areag which cannoed aow Yo
cudiivakad zuaosaallly on assount of such secpags Sonditvlons,
ardd will aheck the sproad of such spepage conditions, and save
ewher lirge aredd whish ars sow phroataned with desvruciion frow
tho Same saused and
WALZOAG, e United 3Jtates iz oow coassructing, wnder
|

¥
T 3 k! 3 F ! 5t
wha provisizag of the Jeslamasion Aut, thar seriala frpizasion

4 Wf
mres dac® Jmown a3 b Doizg Peoiscs, laciuding the irrowrack ans
Joar Flat storage resorvolrs, ool a popsisn of she lands of he
-—"""‘”K
-
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Sianrist have Deon subsoribal? o sald projectdy she indie

=4

=,

yidusl ownerg of such lapiay a2
WHREAAS, it is Delloveld that under exlstling ot
ditlang the caly way in which the addiblongl wover supply and
Arsinage eystar regquiraed by the Dlstrist ean be securad pronpie
Iy and as 4 ool which the land ouners of the Distrist can
aiford b0 pay, 43 by seans of & centract Betwesn the Disuricn
and the Unlved States, under shoe provisions of the Aty of
Songres 3 of June 17, 1302 {32 3sus. 308) and Pebruary 2%, 1941
£36 S5a%e Lap 9257 and T13le 14 of the Idaho favised Codos.
How, TSRO, 12 i horshy agresds
1s That as 2 parts of nho goneral drainage systeu of
it Bolse Project, the Unmited Jtotes wiil counstruss Do the
Tompo & Moridlien Irrigatien Miatrict, @ draldnags oyaves to s
sotad cosu of Pive Mundred Fifiye-seven Thousan? Dollars,
{557,500 . The locasion of the draing, to bs sonecsucted,
iz showt on the =4p atiashed hargse and marked Exhilbis waw,
fn being understocd that in gonesrsl dralns webersd %ang®
oz ohe seid zap will be zonsurusted first, dmalns nusbared
Trye® will be songtoussodl nexy, drains aumbered folrae™ will
Do congiiweted 1o, 8o far sz 3aid ldsds of spendisuve will
al.ow zech worik Lo o, suwcl drainegs syoted to have sufii-
elent aptugdly An 1ts pals deaing Lo caryy ths asapazs waler

Fiowizny foto o Disvriot Izow the lexds lyling abovs thd

’3”
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Slarrizy and eimmge iate 1, 33 well as that origiaating
in the Distriet iteeld, the Supsrvising Zaglneor in chargs
of sush constomotion shwll have the Tight to make shangzes in
tha aligment of the drains sbhown i the attached map, & in
zrades and sross-soodions, whars such changss shall by fouwnd
in his Judgment to be nocesaary or deoalrable to incruase the
afficiency o seonomy of the syatas. It 1 undevstood that
in case say part ol ths work shown oo the sald map shall prove
wewaseasnry Jor she vanelit of Slatpiet iands, sush pawm may
bo onltted oy mubual esasant of the partles herebs. It iz
fully wndesratood shas the United dtates in to expand only Five
Hundrad Fifoy-gseran Thoursad Jellaws {3537.000), fzciuding
2ot of preliminaxy work in Jralnsges sonstruciion for the
Matrizr, under this contrack, aid bo stop whan suah Limds ol
apondiscre &ed Dean reddiidle 15 A3 not awpestad that the
Iande of tha Jistrict san be completely drainzed as thie soss
3 dralnags gyetonm axtended w0 sacsh farw unit, but that
anly & muber of prinsizel drains will bDe constructad with
which inlividusl amd comemnisy fivm dpalns cuan be conmnaectad.
2. That for the purposes of thls contract, iryrsizablis
landg 4 she Jiatrist vhish ars now 2asiilad to $79 of &
ziner¥y dacl of walsr or S0re par B3rs, oust ol s prosent
salor rights of the Districh, or of she Seltlera’ Sisvyics

~

o ahwewgh sunarshis of stoed dn tas Jow Tork Janal Sompany,

¥
-



T,

ars cowsdders? 1z old waiaer right lands asd referved o horels
unler that names lrpigable lania In the Distrise which have
se weyer right from the Datrlel or ihe Jottlerse? Distrdicy, and
have oot besn irrigecsi chvough ownsrship of stook in tho Hew
Inpk Canal dampany, due conpldared as projecc lands and mfervad
to herelin under ¢has oams, amd Leedzells tvacesy of land in the
Dhagtrict whdech ard eutitisd Lo som0 water fron the present water
righta of thae Distriat, or of wle Yedilapst® Distolst o through
gunsrghip of astetk in sae dow Toark lSenal Conpany, by loss than
578 of sn inch por asre, sall Bo gonsidersd 22 old water rizan
iznds to he axtant of Lue numbor of asress for yhdch the water
2ight of ueh Brach will provide 5/% of aa ineh per scye, and
mwject 1aads 88 o the rosaindar thereofs

3e  Thet Sho Sdabrics will poy Lo the United states for
wiar porsion o8 the cbovs doseridbed dralnsge work $a tha
Slatrdsn, egwlitably chargaall: jo she old water right loods
Lo the Déstelst, the num of fwo Husdred Sugyesiy Thousand
Dellars {$266,000), iz tho same number of ammual ingtallmpents
navs 3son than sen {10} and same prrcasdtags of the wotal in
sowi dmanl lngtallisent &9 1a Lixed by She Secrotary of she
Interdor for shu landz of ths 3odne Poudoss in his Publiz
Aohind Announcing the construetion chargy for the Solas
FroJuct, ths Tires dnasalloens o be due and payabla ane (1)

venr after she day on which sadd Public doiiss oy sha Bodse

o
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Projest is lsousd By She Seoratary of ‘ma invericr, and ona
ifngnallimans on dhe 3ase ay of oach yenyr therssftsr uotll &l
Ingsallimants are paid, and wilil vge th vExing powsr of th
Flerrict and 211 the wwesrd and rosourres of sha Dlgswries o
collect said suns of sssey and poy the deme o the United 3tates
uhan fog,. The benefiza of the erpenditures of sald susm of
Two Bundrod Bixty-eix Theuwsasd Dellars [3266,000) for dradnige
ghall be apporticned &mong the odd we&ter right lands sl the
Tlanrdet.  Ho poréion of madd mum of Two Hundred Shagyegix
Thousand Dollars {JE65,0000 zhwll Ve apportdonsgd ta thz praject
Jauds ot
axpaslad on Srsinags works 0 the Distedan 25 wrovidad in

ghedot but e haliwwe of the ezid s Lo B

ai

vartderapn L norsofl 3hall be chargsd o Liw geuaroel sopensg o7
wha Bodae 2redecst nad tho poodaes lads in the Distris shal
Sy bhe censtrustlion, ses0atlien and mainienince harges proe

vidad o seragrophs il and 12 hoeresd.
bs Thot alpy Lthe cofshmuctlon thereof, the Digories

wilil maintalis sald deginage fystem in good servlosabla cone

diclon, an i%s own expense, and shall charge thes cost theresd
Lo thg gld water pight lands dn the Diasrdet i the preoporsion
whizh tha amount ofionsuruchion cown chawrgeebis to the ol
watvay oLzbhy Llauds in che Dlatrigl, bowwds, T iiw*zgimi Jlxuye-
aix Thounsan? Jollare {$2E6,5007, beuks 1o She 203l 207w

Furultion todh, Bownil, Five Hunadmdd PASnpesaven Thousonmd

i
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Twllars {3557,000), 2nd will chargs the balsnce tothe Unlted
dtases. In capo the Digtrict shall fz2il ar maglsci to
maintain sald drodisnge gystes fo good earviseable condiviong
whe Unicad Jtates may solneals or repair whe same shd chsrge
the cost thersol %o hhs Distxist, wiich wmes she Disupict will
ProwpLly MY e

Se The right (o wosaer dovzloped in she drainags systen
hereln provided for shall belong to the Hoise Prgecy and the

1d water righit lands of the Distrian, and be divided botwean
sadd Bolse Projecy &nd said old water right lands of the Sise
trdat in tnag sane propdrilon as She sosu of the Jdrainags systom
hevein provided, and she drsins o be comsoruobed under thin
spatract akhall be mublest o use By the laads of vhe Boiss
Projert whether autside or lasids i FLateion, &8 well 83

soe old waser righi lamts of tas Riatriss.

b That tae Districs will pay %o the Uniind Szates ths
saun of Twaibywfonr Toasand Zighs Sawired Forty Dollasrs foyr
atorsge capaclry in arenmwrock dezervoire £ ruservolir to bo
cunbbanted by the lolved Jvates on Joise ver ln Bolse
Aadsd Llsmes Jountias, idahe; and o hova @ capacisy of betwoeen
ROLLO000 mad Z30,3E sore fswe and she Undted States w1l pae
vide for the Lizvxdet tnan movulas of che Lesal storage
sapiclvy 2f Arreurock Jsservoly which Dwoatyefzur Dhousand

Tlgat dundzed Forty Dedlises
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fa of the toial cos: of zald reservelis, #nd will delivar azs
the domnsueean end of the outless of tha Arrowrock Resomroir,
Por chie Dlopeisd edcok year after tba csempletion of said
vazervoly, She sume propostion of the atored water availabls
fros gaid reseyvelr at such Limms afver three (3) days nosice
frog: the Distrdas te ithe Univsd Btazen officar in sharge, and
in such duantities ag thy Digtrict ssy direct not in skoess
of the Diseslouts mroportiommits part of the avallable ocutlset
capaaitys The total cost of sald voswrvolr will bs deserainsd
and ghassd by the 3esretary of tha Iaterdoer I his Public
Yoriow of the chargss to he made for <ths 3olse Projscs, and o
ineluds all cost snd supangss of ulmtacevsy nature o kind

far %ha purpese of, growlsg oubt of, in scanection with, o
rasulting from tho construsiion of sald ressrvolr including
qaginssring expenses &nd overbeosd charges, and mch intersst,
AL guy, &3 may Ve payable on 2eoouni of advances under the
mrovisios of the Aoz of Ctongreaen of Jung 25, 19237535 Stat.

Le 833}, or otber lagigation by lengress.

T The maid sum of Twanty-four Thousind Zight Rundred
Forwy Jellars shall bo paid by the Matpdic: to the United 8tase
i the oo mimber of annual iiscallnents not lese shanten {10}
and agma percanidgs of uhe tstal in each annual installment as
is fixed by vhe Seupetayy of the Interisr for the Lands of ths

Bodss Projecs in nlg Public Sosice munocuwnsing the conaBmuction

wiie
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charze for the Bolse Projecs, the Pirst installuent o be due
and payuble ous {1} year afser the day on which said Publia
Potice for shi Bodse Projoct is lsued by the Sscratary of

the Interdor and ose ingnallment on the ssme day of each year
therealter uwntil s1l installoauts are paids and the Districy
#ill uea the tawing powar of tie Sistriet, and all the powses
and sesources of the Distriot o cpllecs sald sums of mousy,
and pay shoe same ¢ the United States when due, and will alse
pey each yeay itz proporulionate shure of the ocost of opsratles
and walntenzgagce of euld reservoiy and dfelivery of sassr theree
from, as auncunced By the IJsorsiary of the Interior.

By Ho incerest will ba chargsd on gay of the sedd
iastallmente Sor deslnags work, or storsd weter, o posey o
ba patd o the Undted Jtates for gpsration and medntensacs, on
account of the draoiangs works or storad wabtar, until dueg
but eay pert thergsof which may remain uwnpald afver tie jame
te dua shall Besr lutaress from maturdvy wntil paidd st ten
per ceal {103) per annum, and tho United 3uates shall aot be
abliged to deliver or turn out for the Jistrict any stored
water while che Disuzdcse L3 in defauli on any of ths payoenss
nerein groviied to be oade by tha Jistrics zo the Undtsd State

Sa The Jdstrics agrags so digtribuse the aznunt of



watar delivarst o 1% by the Uninad S%ates under ihis gont
in full cemplisooe witsh the provisions 7 sald Heclamubion
Avt of Juane 17, 1902, and the rules and ragulzsions thare-
wrler, and o use and distrdibute the zame Hnly upen the
lands within the Gistrioc, and {1t compliance with $the proe
vizions of Jection 2 of the Act of longresa of Fabrusyy 21,
1911 (36 Stats Le 9857 lenpwn g She Warren dct.

Ie The shored watey Lrom Avrowrook Reservoir hovelis
avove agreed So be purchased by the District, shall be die
yorgad frew Toisw fiver thevugh the canal systew of the
Tiatrict ond delivamed o oid watar right lands in the Dige
wrict o supplement she watar suppiy of suchk lands ab simes
s tha satural fLow of Boise Rivar de dnsufflcient, and
who beneliss and cowst of gush stwered water ghall be appor-
tigned to such Landsy Provided, howevsrs, that mo portion
of saild stoTed weieyr 13 wo be dedlversd;, and no paret of Lhe
seay uherecl apportionad Lo thoss old water right lands of
vhe Bistxics e which ohe Zirst prioricy vight of vhe District
Rap Besn allotiaed wnder iie classiflication of landa ag to
prioricy; whish haes bean wade by she Uistrics, it being cobe
siderwd that the lands nawing tihe Ilrnd priorizy rizht need
o storad whher.

2le Yer the projecsh lasds ln whs Dlateict, she Undted

2

Jtnsan I provids Dota sLoregws sspinicy in she ressrvelis

— }_‘N&m
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of the Unitad Jtates and caryying capgeisy in the Unized 3
Zanal 3ysten of heo Soiue Prpjecs, aml ¢ach year aftar the
campration of the Arcousosh Sosarvolz, will delivar so the
Dizerict for distriburion o she project landas 1o the Distedos
iying undar the cenal gystam of the Disirict, as nearly as
prectdeal, the same proporticaate shere per acre ol Lhe water
stually available frum said works of she Undted dvatss, both

Ploed water and stored water, 32 i3 provided for similar lsnds
in whe Undhed 3tases Bolae Projecy, ontslds of the Distrist
BXCUPT B Othwrwide provided din paragraph 2 herwol, but not

Bore, howsvel, whan o nesdsd for bansficisl use on said land,

A,

i

ani for the project lands in the Disgtrics lying above the canal
ayston Of wha Diatriat 2 admdlar wabter aupply will be Surnlghed
dirsetly by shs Undved Shuuss shrough the laterals god cgnals
of ths Unltad Shates. The wasey supply for Lhe prejast lands
in she lgtrict giall be caryisd through the Maln Cansl of the
Uriswd Staves Dgise Projsct, amd that porticon for tas piwject
janda lylag woder the caual of the Listrdes delivered ta the
Distrise ad coovenient polnis in thes Sistpiet wharg laterals or
ributing canals Iros the .anal syastem of phe United Suatas
roacih or orosa the canal of the Higtrki, and will ihoers be
reselrad by tiae Iistrdsl emd distriged by the Sistrict to

prodect lands i e Slstrdlsy saditlad fo tho use Lhereci;

waar the providicons o & o4vtain guntracy for ths distrivuilon

1



it

of waier, botwoon the pasrtien hereveo, dated Aprdl 1, 1909,
it being wrleratood that tite said certala contrazyr shell
ressin In sffect untdil sush tirs 33 & new contract shall be
smiually agresd upon By the pertics herevs, providing for
a different method of dissribution of water and division
of tha coss of distribution.
1Z.  The District will promptly apporiion te the project

landsy in tha Jistedicr a total of Thres llilen Thrse Hundred
four ouasand five hundred {§3,204,500) Dollasy, belng &
charga of Seransy-five {§75,00] Dollars per acre as the benee

its whder thia gentraay to seid landel prowvided, howevsr, that
if the buildiny charge per aors announced by the Jacratapy
afl vhs Interior in his Ffublic Morice for simllar lands of
the Bolse Projess, 13 less than Seventyefive {3735.80) Dollars
per Zore, than the assosament of banallts zgaingt the
wroject laxis in Shs Digtyict ahall be rsduced to the swes
Amount per ere &z iz announced by the 3ecressary of bhe
Inserior {32 the gimilar Jands ofthe Bolse Froject; and
zhg Disteiot will oollact the sums so xpporsionsd Lo such
prodest lands in she District and pay the same to the United
Jtavea in the sams auaber of sanusl installments anot kgs
wxen Tax {10} nad eama scheduls of graduared paymenss @2 13
fizad by the Jecrstary of the Interior 4{n his Pubiz Zotigan
for sniiar lanxis of the Boise Projocy cubsgide of the Diste
miete Provided; WhE should the conatraction charge per agrs

annouaced By Sha Secretary of the Invericr, Ior he Jolss
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Praject for a Hull waber right, bé in escens of Sovantylive
dorlars {575.00) pu asrs of irrigebls land, ths henefite

to bn susasped to the project lands in the Ddstrict under thi
soncrant and csllacted by the Diatrist undey thisz contraps £
sha paid projuct lands Sor the paymest to the United Jtatas
of the gonsliusticn emrge, shall aevertheleas be only Bevent)
Ziva Dollars {375.00) per acwe, and shs auwber of instaliments
grid the percentige of the total payable in esxch zmmald ingsall
gsent shell be vhe adoe rusbor and persshtice a8 for the lands
of shs Hofse Frajecs oubaide the Districs, but in that eveny,
she amouns of both siorsd wavar and fleod watsr faralshed for
suoh project laads iny ¢he Mlsurict by iz Unlted Stales shall
by iz same proporiion of the ameuar Durtished pur 4Ire o
tihae lards of Ghe boiss Project ocusalde of the Digirict aa
Sevansyeive Dollara {373.00) psr rere 1a o the charge fn-
nounewd for the Seise Froject laada ouumide of the Districsy
Frovidad, what in shai even:, tie swuerdy of project lands

ig the Disuriob, individaally o the Digtries pa behall of
SI1 the proleey land owners in L Dlatsiet, aey, of dhey,

ar it o alect, by supplomantal odairict wiis ©o Uaised Jtaces,
geopre Dron the Umised duates works additional waver uffle

ciant o pake Lhalr masar Flahls ogusl Lo ausugl der aore o i

£

vights JTurnished by oo Jolied 2atas e sialler projecs lands
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putaids of the Ristedewt, by payeest of the diffwrence batwaan
Bgverty«five {¥75.00) Dellzrs per acrs dnd the charyes announce
by oo Ssoratayy of thz Intexdgr i hds Fublic Hotize for the
lands of tho Dolse Feodoos outsidae the Dilstries, but the amoun
to be apmstiossd o the wwajest lands in the Zistric: undor
this pregent contrass saall nat be 1 axcess aflevesty-Five
{$73.82} Dallars per acre. The inyballments of the shavges
apportionad wo the projact lands in the Diatrics ghall be due
and payabls frowm the Nigtoias no the Unitad Ssated on vhe Jake
dates as Tixaed by the Jeavresarr of the Inlsrims ia his Public
Fotien Per shn pamanny ol ths shaessa for the lands of she
Roilss Projsct outaide of rhe Diatrist, The Distrdcs: will be
roivburasd by che Mnived dumses for the opst 0 ddstributing
thy watar to saild profect lasda in the Tismrdet b the paymoens
to the istricy nf she prowpeta share of Tho oot of oseration
amnd walatenanza provided in the séntractod April 1, 1909,
batweas e Dlstoeisl and the United States, witil the orpiras
tion of adid somipact az providsd 19 parsgraph 11 hersofl and
sharaailter wder the naw contruct provited 4p be mnade in
paragraps L1 harsof. The prodest lamds in the Ddasrist ghell
vay the same oparation and malotenencs shargs dar 80ra 83
announsad by bhe Secresary nf the Interisr for similar lundy
of sy Boise Projecs and the =amw shall ba colleszed by the

Sissrict for vhe Unitad States and pald ovor br the Distyict

wldpe



whs Undoed Zzates ia shargs of thae Boisze Freject, ulhs Distrist
will witkheld she delivery of water L3 suchpro jsce landas in
the Digtrisy az argy Lo dsfavic ia the peyrent of seid oparatiso
and salntenancs 2harzide

1% 3u 1z fdiv pnderstood that b old water right

!

.

apig of the Dilgcrict shell ast fo any event be illadle fer

| o

u

any part of the charggs warain agresd 2 bs apporiloned 3o

31

F

il sellegned fyon tha profoct lands, nor the profscr landa

*
.
&)
3
M

for mny podsian ¢f e churgesd hedroln igrzmed Lo Do apportlonsd
£ v oamT e w v e 1.0 sy aw el el l 1 ] e

80 or coliactsd from Lhe oLy WELEY rigkt lancg ln the Digt-
PLIG, aad she Ualted Jtated agroaes Ly walvse s right te hold
eithar of &3d dwe ciazses of land fobr any part of tdia charges

L o by oy o ., o, - s . ) ot -y . . :
bareln aggamd b 0 apportioned o and pald by the othery,

watar wight laad shargsa and Yhe poojest lands for the projucs
land sharges.

e o interest wiil be chargad on any of said installe
meta for waser % Le spplled to gald projact landa in the
Sistelsn oauil Jua, s any parh thoreo® whiszh may remain
unpddd afier the 2ane is duo, shall beer lasarest frow waturit)
said a3 tan (229 por Jaat per annum, and thez Uaised
Starea shall zov be obliizal ou Jellve or Sumw out fow the

N

: . — - & . £ b ] K EN . ;
Ferrizt aoy wassr Oor gush prodscs lawndas iz dhe Oistrist ag
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ars in defauls on any of the paymects herein providad to be
made, Provided, ths projest lands in thes Ulstrict shalil be
subisct to She some provisions es t» posideacs, csulsivanion
and 1inis of arwe as the lands of she Bolse Prejsot outside
ol tha Hovpict.

1% The United Ztates will aggearn t¢ the relesse by the
Payethe~Tolon Water Ugera' Associagliosn of cfuch lands in the
Migtrden aa have bren Ssmbscribed wnder stoek subseription ard
eontracs to the sald associasion, and havs therafors boecowms
suhitacy to tha lisn provided in such pubscription and sontract
for nba rspavment »f 3 prapariionats part of the oost of the
FaysitewRoige Frojest foxz the llon and obligstisn of such
gunosl subseristion, el alsze relzesss and cancel the contract
undar dabe of Ovscbear 12, 1306, botwesn the Numps & Heridian
Irriganian Ddatricy and the Porotiaefoize Vatar Usera? Ao
siarisn, providing for a eredlt to the subseribed lands of
the Digtedoy Sur pxlsting works, as resgards both the old
winer right landus and Ttha projess Landa.

16. The Payetto-Polss Narar Users? joscciation sgreds
to jodn in tho release of 88id stock zubnoription contrazds
and lions upon zonditiony sbove stabted, and it3 zana i3 sub-
serlbed hereto in evidsnsa harecf.

I7.  Whzre any appropriaiions of watsr have vemn amde

and warer rizhis dcquired by partiez onhay than the Disgericst

wl i



http:ll./l.IU

Kty

Pl

 gf any of the Sraws, slioughs oF natursl «f har maeiy of the
Yampe & Meridian Jerigavian Uistrict, amd such yights are
inberfovred with by the desponing ol such channels and she
cagstructiog of the said drainsgs swetzm in Sha Digirias,

G

1t fg understood that tae agpey herein provided for the sone
gstyuction of drainage works stall hbe avallable for the smiisw
fagiion of zay Jjust ciaias for damagon and of fudgments,
Llabdlitien or obiigarions on aceount of, growiay ous of, or
rapuliiag Ifreom g interdersscs witd any sushidrhie by the
dggpaniag of suci Jramels 234 congtruciion of sush dralinage
ByBladm, 4%d Ghat wns Wilted otates may pey aueh sluims, Jwlge
nende rixbilizdss aad obizgawiona oub of said wonasy. Any
lateral conzbinobion weisl asy be sgrewd upan betweesn the
Dlaveries and the Undved 3tatses ad dalng ascasgary Yo roplace
the rigits of fiow sarpugh nabural dradnage lines, may be
biailh ‘:ay tie Undiyd SWabtos ag s pact of the drmiaags systsn
bargln centsaplaned.

S WITREES UHERSLY, who partias hersto hade caused
shady pames 80d seala te by sotached She day and yser {irsy
ARG WLVNL, e Lakpa & doeddidn Lrvigation ydatriet, and
thie Poystie-3oise wasar Users? Assoaiaticn, agwing in pur-
pned of Mplurions of tawir Zoard of Directors, of whist

o
el gﬁ
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zrtached snd made 3 part hereof.
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Shates.

dgds Dase 13, 1915



dampaeseridian Drainagze dyatem
Eat. of Jar, 2!#3 192%
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The dralnngs ditchey propossd for construction ars
1t3nad below, togethor mith thalr cost, alime, yardzge, and
ether infaraation. ALl she disches in the Hosgpa-deddian
Diatmiot will discharme fate sralnape ditches now under Sote
atructinos in the Floneerlorizevion Batrdist Biow ths Phyllis
Tanal, with ke wveption of the Five Mile (oeek Drainage
Ireton, and the Ten Mile Dralasge Systom.

The propased dischsa will fallew the matural drainags
eourdes 48 clossly 29 fsasidls, and isgs shpaanalswdlil be

grraizhaned and deepenad.

Five M1z Creak Wileon Ilough
Furdam Guleh Eiijeh Slowgh
Thess dreins logevher wish thsir braaches? '
Tan Hlis Creek o Slewmh
Hina Hle wyed Jagesh Flough
Sy Allat Slovga aaron Jlough

copposg o anblre Jrainigy SrUEsu.
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REPORT ON
CANAL DELIVERIES FROM
BOISERIVER
AND
DIFFERENT FEATURES AFFECTING THESE
DELIVERIES FOR THE IRRIGATION SEASON
OF 2006
{(DATA FOR THIS REPORT GATHERED BY THE
WRITER WHILE ACTING IN THE CAPACITY OF
WATERMASTER OF THE BOISE RIVER)
{COOPERATIVE DATA ALSO FURNISHED BY
THE UNITED STATED BURFAT OF RECLAMATION.)
BY
LEE SISCO

WATERMASTER, BOISE RIVER




CLASSIFICRTION OF RIVER

The Boise River naturally divides itselif intc three
separate and distinct pargs. Section 1 includes the part of
the river which lies between the Government Diversion Dam
and the Caldwell Eighline Canal abeut a mile below the town
of Btar. Section 2 includes that section which lies between
the Caldwall Highline Canal and the Notus Bridge. Section 3
inciuvdes that part of the river betwsen the Notus Bridge andg

the Snake River.

This section is under conplete regulaticn by the
watermaster. All water is measured and divided according to
the decrees and licenses, which are set by the courts andg

=ztate law.

Section 2

211 water in this section iz measured, but operation
is more liberal than in Secticn 1. due to the return flow,
g¢ regulation is somewhat relaxed with very little storage

water required.
Section 3

This section ¢f the river is operated without any
regulation what so ever, but it is measured and recorded the
same as Sections 1 and 2, The return flow to Section 3 was
sufficient to take care of all rights in thisg section during
nost o©of the season, and therefors ne regulations were
reguirad. In fact, during all the years on record on the
distribution of the waters of the Bolise River, beginning
with 1514, there has been only one yvear -1931- during which
it was necesgsary to regulate diversions from this section of
the river, and during that year 1t was not necessary te run

water past the Notus Bridge to supply the rights below.
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DRAIEAGE

Az mentionad 1In the Classification of River section the
lower portion of the Beolse River dlverters Jepend
axclusively upon drainage water to s=satisfy their water
naeds. Also, the upper Jdiverters utilize drainage water,
but not to the extent the Jlower users do. From Diversion
Dam down stream, there are bthree active Drainage Districts,
Mo. 2, Wo. 3 and do. 4. These three Drainage Districts have
varicus court orders Adividing up the drainage water (sse

Chart #é for the apporticning of this water].

.. #2 embraces an area of 29,000 acres situated on the
norith side of the Bolse River, between the City of Boiss and
the canyvon near Caldwell. The major drains that make uvp
D.0. #2 are the Bagle. Hartley, HNorth mMiddleton: 8&outh
Middleton Drains and both Hartley ¢Gulch and ®Willow Creek.
Three other drains, that divert into canals within the
district, are the Long and Star Feeders., plus the Watts
Check.

D.D. 43 is freguently referred to as the “South Boise
Drainage District?, and is located in the South Boise area.
This district, comprising an area of 4,200 acres, has four
drainage c¢anals, all emptying ihto the Boise River. The
three major cones in this district are the Ridenbaugh, Booth

and Myers Drains.

D.I. $#4 is known as the Y“Thurman Drain®: it drains an
area of about 2,500 scres and is situated scuth of the Boise
River and opposite the town of Eagle. The Dietrict has

cne draln, the Thurman.

Thege three Drainage Districts by ne means reprasent the

entire Boise River drainages systenms, There are several
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major drains and mwany small unmeasured drains  that
zontribute to the return flow supply. See the appendix for
the drain discharges that the Boise River Watermaster

monpitors.



Michasl C. Creamer [ISB Mo, 4030)
Michael P, Lawrence (IS8 No. 7288]
GIVENS PURSLEY wir

601 West Bannock Street

P.O. Box 2720

Boise, Idaho 83701-2720

Office: (208) 388-1200

Fax: (208) 388-1300
www.givenspursley.com

Atrorneys for Jamicek Propertizs, LLC

INTHE DISTRICT COURT OF THE FIFTH JUDICYAL DISTRICT

OF THE STATE OF IDAHQ, IN AND FOR THE COUNTY OF TWIN FALLS

fn Re SRBA Subecase: 63-27475

Case No. 39576 MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

Jenicek Properties LLC (“Janicek™), the claimant in subease number 63-27475, through
its counsel, Givens Pursley LLP, files this Memorandum in Support of Motion for Summary
Judgment.

INTROBUCTION

Since 1951, Janicek and its predecessors in Interest have diverted and beneficially used a
least 1.4 cubic feet per second (cf7) of the waters of Purdam Guleh Creek to inrigate 70 to 30
acres of farm land in west Ada County, Janicek’s predecessor filed 2 claim in the Snake River
Basin Adjudication ("SRBA™} for this water right (identified as water right number 63-27475).

The Idaho Department of Water Resources (FIDWR™) investigated the claim and rccommended
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that the Cowrt decree Janicek a water right for 1.4 ofs to irvigate 70 acres with the source of water
being Purdam Guich Creek,’

Nampa & Meridian [rrigation District (“NMID™) objected to IDWR’s recommendation,
asserting that it owns Purdam Gulch Creek {and, apparently, ail of the water flowing in it
because NMID alleges the water is “waste water™). NMHDJ also asserts that recommended water
right 63-27475 should not exist, Specitically, NMID stated:

The claimed waler right is within the boundaries of Nampa & Meridian Irrigation

 District {'NMID™} and the source of said claim is a drain which was constructed

or enlarzed by or for NMID. Said drain is owned, operated, maintained and

controlied by NMID and the water within said drain is seepage or waste water that

has been deveioped, captured and/or controlled by NMID. Therefore, said water

is not subject to appropriation, would amount to an impermissible trespass, and

this claimed water right should not exist.

‘The U.S8. Bureau of Reclamation (“BOR’™) filed a response to NMID’s obiection, also asserting
that the water right should not exist.

NMID and BOR, however, cannot show that Janicek is not entitled to have this Court
issue a partial decree for water right number 63-27475 as recommended by IDWR. They cannot
show that IDWR incorrectly recommended any element of the water right. In addition, they
cannot show that NMID “owns” Purdam Guich Creek or the water flowing in it. Accordingly,
this Court should prant Janicek’s motion for summary judgment and order that Janicek is entitled
to water right number 63-27475 as recogumended by IDWR.

STANDARD OF REVIEW ON SUMMARY JUDGMENT

A motion for summary judgment shall be rendered if the pleadings, depositions, and

admissions on file, together with the affidavits, if any, show that there is no genuine issue asto

any material fact and that the moving party is entitled to judgment as a matter of law. LR.C.P.

$6(c);, Olsenv. JA. Freeman Co., 117 Idaho 706, 791 P.2d 1285 (1990). All controveried {acts

! Although not refevent here because Janicek has not objected o IDWR's recommendation, the claim was for 1.6 ofs
of water 1o irrigate §0 acres with = priovity date of June 20, 1943,

MEMGRANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT -2
SACLIENTIW AT aniosk reerm i guppent of MELOOC



are Hberally construed in favor of the non-moving party. Tusch Enterprises v. Coffin, 113 Idaho
37, 740 P.2d 1022 {19873 The burden at all times is upon the moving party to prove the absence
of a genuine issue of material fact. Pefricevich v. Salmon River Canal Co., 92 Idsho 865, 452
P.2d 362 (1969). A mere scintilla of evidence is not enough to create a genuine issue. RG.
Nelson, A LA, v. Sreer, 118 Idaho 409, 767 P.2d 117 (1950).

DISCUSSION
I Claim 63-27475 Represents a Valid Water Right,

Recommended water right number 63-27475 represents a valid appropriation of water
under Idaho’s constitution and statutes, Article XV, Section 3, of the Idgho Constitution states
that “Ttihe right to divert and appropriate the unappropriated waters of any natural stream to
beneficial uses, shall never be denied.” Idaho Cade § 42-101 states that “[a]ll the waters of the
state, when flowing in their natural channels including the waters of ali natural springs and lakes
within the boundaries of the state are declared to be the property of the state . . . and the right to
the use of any of the waters of the state for useful or beneficial purposes is recognized and
confirmed.” Idaho Code § 42-103 confirms “the right to use the unappropriated waters of rivers,
streams, lakes, springs and of subterranean waters or other sources within this state™ through
appropriation using the application, permit and license procedures,

Prior to 1971, a surface water right, such as the claimed right at issue here, could be
appropriated simply by the act of diverting the water to a beneficial use (i.¢. the “constitutional
method™), Fremont-Madison Irr. Dist. and Mitigation Group v. Idaho Ground Water

Appropriaters, Inc., 129 Idahe 454, 456, 926 P.2d 1301, 1303 {1996}.2

% Sinee 1971, “Jile right to the use of the unapptoptisted waters of rivers, streams, lakes, springs, and of
subterranean waters o other sowoes within this state shali be acquired only by appropristion under the [water
code’s] application, permil and lisense procedure,” L.C. §42-103.
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NMID and BOR do not—and cannot-—dispute that: 1) approximately twenty years before
the application/permit/license requirements of LC. § 42-103 came into effect, Jenicek’s
predecessors diverted at least 1.4 ofs of the waters of Purdam Gulch Creek for irrigation; 2)
Janicek has continuously diverted water from Purdam Guleh Creek for irrigation (See Affidavit
of B, Janicek, § 5.); 3) Janicek has not abandoned its use of the water; and 4) no party is claiming
to have adversely possessed Janicek’s right 1o use the water.

IDWR’s recormanendation is entirely consistent with the above facts and constituies prima
Facie evidence of the elements of water vight 63-27475. 1.C § 42-1411{&); MeCrav v,
Roserdrance, 135 Idaho 509, 513, 20 P.34 693, 697 (2001). “Any party filing an objection 1
any portion of the director’s report shall have the burden of going forward with the evidence to
rebut the director’s report as to all issues raised by the objection.” L.C. § 42-1411(5). NMID and
BOR cannot meet this burden as to any of the recommended elements of water right 63-27475;
therefore, this Court should issue a partial decrec for the water right as recommended,

M. As a Maiter of Law, NMID’s Reasans Supporting ifs Objection are Without Merit,

Rather than attacking any particular element of [IDWR's recommendation, NMID asserts
that water right number 63-27475 should not exist at &ll. In its objection, NMID asserts that it
“owns” Purdam Gulch Creek, that a1l of the waters in Purdam Gulch Creek are “seepage or
waste water,” that it has developed, captured and controls, and as a consequence, Janicek’s
appropriation is jllegal and an “impermissible trespass.” The undisputed facts do not support
these allegations in the first instance. Further, notions of “capture™ and “control™ are not the
basis for establishing a water right, but rather it is diversion and beneficial use, which NMID

cannot establish with respect to the waters of Purdam Gulch Creek.
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A. NMID does not “own™ Purdam Gulch Creelc

NMIIY asserts that Purdam Guich Creek is a “drain which was constructed or enlerged by
or for NMID™ snd that “{s]aid deain is owned, operated, maintained and controlled by NMID.”
Janicek does not dispute that BOR has altered Purdam Guich Creek from is original state to
faciitate drainage of irripated lands within NMID’s boundsries, and that NMID has assumed the
responsibility for sngoing work to maintain Purdam Gulch Creek's drainage capabilities.
Jardeek, however, owns the relevant reach of Purdam Gulch Creek and, 25 » matter of law,
modifications BOR and NMID may have made to Purdam Guleh Creek to improve drainage
from adjacent lands do not vest ownership of Purdam Gulch Creele—a natural watercourse—-in
NMILD.

(1) Janicek owns the relevant reach of Pardam Gulch Creek.

Purdam Gulch Creek crosses Janicek’s property diagonally, roughly from the southeast
corner to the northwest corner. By a recorded warranty deed, Janicek acquired the entirety of
the SE 1/2 of the NE 1/4 of Section 15, T3N, R1W, B.M., through which Purdam Gulch Creek
runs. A copy of the deed is attached as Exhibit B to the Affidavit of Bradley 1, Janicek. Janicek
acquired this property from Brad and LovAnn Janicek, who had acquired the property in 1996,
See Affidavit of Bradley J. Janicek, Exhibit A. When Brad and LonAnn Janicek acquired the
property in 1996, they obtained title insurance on the property. The title insurance, among other
things, insures that they obtained fee title to the property, subject only (o the exeeptions
contained in the relevant schedules. A copy of the Janiceks’® title insurance policy is attached as
Bxhibit C to the Affidavit of Bradley J. Janicek. The title policy confirms that when Bradley and

LouAnn acquired the property, no recorded instruments existed when the Janiceks acquired the

property that granted or asserted any ownership interest in the property other than for a single

? Brad and LottAnn Janicek are the owners and members of Janicek Properties, LLE.
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utility easement {which does not belong to NMID or BOR}. Since the title insurance policy was
issued, neither Brad and LouAnn Janicek nor Janicek Properties, LLC, has granted or apreed to
geant to NMID or BOR, either orally or in writing, any rights in this property, including rights in
Purdam Gulch Creek. See Affidavit of Bradley J. Janicek, 3. Janicek thus holds title to the
bed and banks of the reach of Purdam Gulch Creek that crosses its property .

{2) NMID, at most, holds an easement in Pardam Guleh Creek.

Neither NMID nor BOR have identified any agreement or other document given by any
owner in the chain of title for Janicek’s property that parports o grant either of them any interest
in Mr. Janicek's property, let elone ownership of the bed and banks of Purdam Gulch Creek,
The patent to the property, issued by the United States in 1903 granted the oripinal settler fee
title subject only to a reservation of a ripht-of-way for ditches and canals constructed by the
United States. See abstract of patent, attached as Exhibit A to Affidavit of Michael Lawrence.
To the extent the United States has exercised its right under this reservation by deepening and
channelizing Purdam Gulch Creck through Mr, Janicek’s property, or elsewhere, (o induce
drainage from adjacent lands, it has perfected only a right-of-way for carrying away drainage
water, and nothing more.

NMID helds up a guit claim deed from the United States as the source of its alleged title
to Purdam Gulch Creek, but at best, the United States only held {(and could only convey) a vight-
of-way for drainage across the Janicek Property. The 2001 quitclaim deed from the United

States to NMID conveyed without any warranty of title or otherwise, whatever interest it might

* The title polfcy contains standard exceptions for easements or claims of easements not shown by public records,
matters that would be disclosed by an examination of the premises, reservations in patents and water rights.  This
would include a statutory easernent or right-of-way such as is recognized by 1daho Code § 42-1102 for the delivery
of irrigation water (as opposed to drainage) that may have existed gt the time Janicek acquired titis, and the
reservation by the Unitsd States in the original patent of a right-of-way for ditches and canals constructed by the
United States.  But an easement or right-ofeway in Purdam Gulch Creek across the Janicek property for whalever
purposes, is, however, far diffsrent from the outright ownership of Purdam Guich Creek that WMID claims here.
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have had in ditches, canals and other facilities that the United States originally constructed
within the NMID boundaties, including whatever interest it may have had in a right-of-way for
drainage coincident with the course of Purdam Gulch Creek. See Quitclaim Deed, attached as
Exhibit B to Affidavit of Michael Lawrence. Warranty or not, the United States could convey
no more than it held. At most then, NMID could have acquired only a right-of way through Mr.
Janicek’s property coincident with the course of Purdam Gulch Creek for carrying away drainage
water. That is a far cry from ownership of the Creek itself. The BOR’s quitclaim deed to
NMID expressly also does not convey any water or water rights to NMID.

(3) Purdam Gulch Creek is and was a natural watercourse containing puablic
waters.

The Idaho Supreme Court has defined a natural watercourse as:

[A] stream of water flowing in a definite channel, having a bed and sides or

banks, and discharging itself into some other stream or body of water. The flow of

water need not be constant, but must be more than mere surface drainage

occasioned by extraordinary causes; there must be substantial indications of the

existence of a stream, which is ordinarily a moving body of water.
Burgess v. Salmon River Canal Co., 119 1daho 299, 305, 805 P.2d 1223, 1229 (2001); Loosli v.
Heseman, 66 Idaho 469, 481, 162 P.2d 393, 398 (1945). All evidence shows that Purdam Guich
Creek meets this definitton—that is, it contains a year-round stream of water flowing in a
definite channel having a bed and banks that eventually discharges into another body of water
(i.e. Mason Creek, and then the Boise River). See Aff. of S. King, 1 2-9, Exhibit B. Asa
natural watercourse, its waters are subject to appropriation by the public as a matter of
constitutional and statutory right. See supra discussion, Section L

It must be undisputed that Purdam Gulch Creek was a natural watercourse prior to its

being deepened and straightened by BOR or NMID to facilitate drainage. As shown on page |

of the Estimate of Cost for the Nampa-Meridian Drainage System attached to the 1915 Contract
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between BOR and NMID provided by BOR in responss to Janicek’s discovery requests, Purdam
Gulch was a “natural drainage course” that BOR agreed would be “straightened and deepened”
to become formal parts of the rrigation district’s drainage system. See Aff. of Michael
Lawience, BExhibit C.

There also is no dispute that the BOR actually deepened and shraightened Purdam Gulch
Creek to facilitate drainage of lands waterlogged by inefficient irvigation practices. But those
actions do not change its character as a natural watercourse. Simply put, & natural watercourse
does not lose its identity merely because man has menipulated it. See Buwrgass, 119 Idaho 269,
305, 805 P.2d 1223, 1229 {finding that, although e large dam and other works altered the {low of
Salmon Falls Creek, the cresk still met the criteria for a natural water course); see also
Hurchinson v. Waison Slougk Ditch Co,, 101 P. 1059, 1050 (1909) {affirming trial court’s
finding that Watson Slough remained a natural water course existed and exists even though an
appropriator “made some slight improvements in the way of lowering the bed of the channel and
removing sand and gravel bars, and also constructed a small wing dam in the Snake river in order
to divert a larger volume of water into Watson slough than had formerly been flowing through
that channel™),

Neo other rule is workable. The only logical extension of NMID’s position is that no
water rights can be perfected within its boundaries because once waste water, seepage, incidental
recharge and return flows from its irrigation reach a natural strearn that has been modified inany
way, that stream becomes a contro] device that it owns, together with the water in it. That
presumably includes Indian Creek (which, until recently, was confined in a tunnel under the City
of Caldwell), the Boize River (which has been substantially dammed, dredged, channelized and
manipulated from its headwaters to its confluence with the Snake River by BOR and numerous
irrigation entities), or the Snake River (which has been dammed, channelized, dredged, operated
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and maintained at various points threughout their length to accommodare irrigation, drainage,
hydropower, navigation and salmon flow augmentation) as streams that are no longer natural
watercourses from which the public may appropriate water, as guaranteed by the Idaho
Constitution.”

B. NMID does not “own” the water in Purdam Gulch Creek.

As mentioned above, IDWR’s recommendation names Purdam Guich Creek as the source
of water right mumber 63-27475, and makes no reference to the presence of “waste water.”
Nevertheless, NMID asserts in its objection that the water within Purdam Gulch Creek “is
seepage or waste water that has been developed, captured and/or controlled by NMID” and that
this somehow makes the water *“not subject to appropriation.” Much of the water in Purdam
Gulch Creek may derive from seepage or return flows from irrigation deliveries, bul NMID’s
contention that it “owns” such waters has no basis in prior appropriation law.

(1) One can obtain a water right in “waste water.”

Ag an initial matter, even if one concedes that Purdam Gulch Creek is a “drain”
containing “waste water” that derives solely from irrigation of lands within the NMID
boundaries (which Janicek does not concede), Idaho law still aliows one to establish a water right
in waste water, including waste water in drains. ldaho Code Section 42-107 expressly extends
the laws governing water right appropriations to manmeade ditches “constructed for the purpose

of utilizing seepage, waste or spring water of the state.” See Colthrop v. Min. Home Irr. Dist., 66

% Among water users, delivery organizations and administrators in Boise Valley, it is well-known that the irrigation
developments aid manipulation of watercourses under the Boise Project have resulted in the situation where the
natural flow water rights perfected with points of diversion from the lower Boise River are satisfied almost
exclusively with return flows (i.e., water accruing to the Boise River threugh direct crain water discharges, seepage
from irrigation canals and laterals and retumn flows resulting from incidental recharge of the shallow aquifer due to
irrigation. See Water District 63 Watermaster’s Report excerpt attached as Exhibit D to Affidavit of Michael
Lawrcnce. Under NMID’s and BOR’s view, like Purdam Guich Creck, the natural streams that carry some of these
return flows and indeed the Boise River itself together with all the water that accrues to themn are owned by either
the BOR c¢r the irdigation entity whose irrigation deliveries generated them, and all the clahimed appropriations from
those sources would be illegat trespass,

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 9

SACLIENTSWSH A1 Janicek meme in swppoet o M5).DOC


http:exter.ds

Idaho 173, 157 .24 1005 (1945), guoting Seberr v. Moore, 44 Idaho 416,418, 238 P, 176, 178
(1927 (“surface waste and seepage water may be appropriated under the provisions of C.5., §
5562 [now Section 42-107], subject to the right of the owner to cease wasting it, or in good faith
to changs the place or manner of wasting it, or to recapture it, sc long as he applies itto 2
beneficial use™). Clearly, Janicek can establish a water right that consisis of waste or seepage
waters under Idaho law.
{2) Purdam Gulch Creek’s waters have not been beneficially used by NMID.

Moreover, even if Purdam Gulch Creek is characterized as 2 “drain,” that containg waste,
seepage, or return flows from inigated lands within NMID’s boundartes, those waters are
nevertheless public waters that are subject to appropriation, and are not “owned” by NMID or the
BOR because they have not applied the water to beneficial use. See J. WARNER MILLS, Mills’
Irrigation Manual for Lawyers, Irvigation Qfficers, Engineers and Water Users st 102-03 (1907)
{“A diversion of water for drainage, without any intention to apply it to a benaficial use, does not
make an appropriation of such water, ™), see also id, end CLESSON S KINNEY, A Tregtise on the
Law of Irrigarion and Water Rights Vol. 2 at 1206 (2d ed., 1912) (“Water flowing in a drainage
ditch without any intention fo recapture it, is abandoned.™) See also 43 U.S.C. §§ 372 (the right
1o the use of water acquired under the provisions of this act shail be appurtenant to the land
irrigated and beneficial use shall be the basis, the measure and the limit of the right).

Whatever modifications NMID and BOR made to Purdain Gulch Creck, those
modifications were made to carry away excess water. The information provided to Janicek by
the NMID and the BOR through discovery dees not disclose any original intent to beneficially

use zny drainage water in Purdam Guleh Creek induced by the BOR's deepening and
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straightening efforts.® See Exhibit C to Affidavit of Michael Lawrence (913 Contract). Asa
matter of law, because there was 1o intention apply water from Purdam Gulch Creek to
beneficial use, NMIT has no basis to claim any interest in those waters, let alone that & “owns”
then,

Yez, it is apparent from NMID's objection that it does believe it “owns” all water in
Purdam Gulch Creck that can be attribited to irrigation of NMID lands, and that NMID can
prevent others from appropriafing that water, even though NMID does not put the water to
beneficial use itself.  WMID's position that water accruing fo natural streams {or draing) as
surface waste, scepage or return flow incident to its irrigation deliveries is “privaie water,” or
water ander its “control,” or wafer that it “owns” is misplaced. This is incorrect begause they
have relinguished any claim to use this water once they have delivered if to their consumers
without taking actions to save or recaplure the water before it reaches the public water supply.

As then-Presiding SRBA Judge Burdick correctly held when the issue was presented to
him in 2003:

The situation is different if after the original appropriator relinguishes control of

the waste water and the water returns to, and is commingled with, a natural stream

or aquifer prior to being appropriated by a third party. The water is then

considered “return flow” and is subject to appropriation by third parties as part of

that tritutary body of water. In such a situation, third party junior appropriators

relying on the retum flow have rights which in ¢ffect place limitations on the

original appropriator’s ability to alter the consumptive use of the original right,

See Crocket! v. Jones, 42 Idaho 652, 249 P, 483 (1926}, Beecher v. Cassie Creek

Frr. Co., 66 Idaho 1, 154 P.2d 507 (1944) (establishing junior user’s rght to

existing conditions).

Trre SRBA Case No, 39576, Order on Challenge at 16 {Apr. 25, 20033, aff 'd 4&8 Irrig. Dist. +.

Aberdeen-Springfield Ground Water District et al, 14] Tdaho 746, 118 P.3d 78 (2005). In other

© 1t is clear that recapiured water must be applied to beneficial use on the same lands fo which the water wes applied
in its original application. See LLS. v. Plowmeer frr. Dist., 157 P.3d 600, 603 (2007) {quoting L.C. $ 42915 for the
proposition that a “water right shall forever remain a part of said tract of land™).
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words, the “waste water” that NMID suggests if has “developed, captured and/or controlled™
really is water that has become part of the public waters by virtue of having been commingled
with waters of natural watercourses and the aquifer. As such, the waters are subject to
appropriation by third parties such as Janicek”

Accordingly, Janicek’s appropriation of the waters of Purdam Gulch Creek cannot be an
“impermissible trespass™ as alleged by NMID because NMID does not own Purdam Gulch Creek
or its waters. As a matter of law, the NMID and BOR position must be rejected. If that position
prevailed—if NMID “owns™ the natural streams within its district boundaries and the waters in
them, then what becomes of Janicek’s water right, must become of all the water rights
developed in the natural streams, including the Boise River itsell, within the extensive
boundaries of the BOR’s Boise Project over the past 100 vears. As discussed, [daho’s
constitution and laws vest the public with ownership of the state’s waters and provide for the
public’s appropriation of such waters. NMID therefore has no basis for alleging that Janicek’s
appropriation of water from Purdam Gulch Creek constitutes a trespass,

CONCLUSION

NMID and BOR cannot satisfy their burden of showing that IDWR’s recommendation
for water right number 63-27475 was in error. The undisputed evidence shows that Janicek and
its predecessors have diverted and put to beneficial use the water tight deseribed in IDWRs
recornmendation since at least ag early asI1651. The constiution angd laws of the state of Idaho
guarantee Janicek’s right to appropriate water from Purdam Gulch Creek. Accordingly, this
Court should grant summary judgment in favor of Jamicek and decree water right number §3-

27473 as recommended by IDWR.

7 NMID, BOR or their consumers could undertake efforts to prevent seepage and other incidental return flows and
Janicek could not complain. Buf Janicek still has a water tight. 1 NMID or the BOR desire 2 water right from
Purdam Guleh Creek they can make similar appropriations subject to Janicek’s prior right.

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - I2
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DATED this flf ;iay of@%f@x‘?f , 2008.

Respecifuily submitted,

GIVENS PURSLEY 11

By (/% W)

Michael C. Creamer
Michacl P. Lawrence

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 13
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served, or copied as follows:

ORIGINAL FILED
Fifih Judicial District Court i8S Mail
Twin Falls County Courthouse Hand Delivered
P.0, Box 126 % Overnight Mail
Twin Falls, [i» 833030126 ____ Facsimile
E~mail
SERVICE

Ihrector of IDWR U. 8. Mait
P.0. Box 83720 Hang Delivered
Boise, ID 83720-0058 Overnight Mail

¥ ¥acsimiie

AAAAAAA __ B-mail
LJSDT Buresu of Reclamation 1. 8, Mai!
ofo US Depariment of Justice _____Band Delivered
Environment & National Resounrces _ QOvernight Mail
550 West Forl Street, MSC 033 &  Facsimile
Boise, ID 83724 X E-mail
Nampa and Meridian U8 Mail
Ringert Clark _#_ Hand Delivered
c/o Danjel V. Steenson ‘,.’ Bay . FARRLS ~_ Overnight Mail
P.O. Box 2773 Facsimile
Boise, I 83701.2773 A E-mail

Michael C. Creamer

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 14
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AMENDED CERTIFICATE OF SERVICE

I HERERY CERTIFY that, unless noted below, on this 19th of February, 2008, the
foregoing was filed, served, or copied as follows:

ORIGINAL FILED

Fifth Judicial District Court _ U, 8. Mail
Twin Falls County Courthouse __ Hand Delivered
P.O. Box 126 X Overnight Mail
Twin Falls, 11D 83303-0126 Facsimile

E-mail

SERVICE

Director of IDWR X U, 8. Mail (2/20/08)
P.G. Box 83720 Hand Delivered
Bowse, ID 83720-0098 Overnight Mail

Facsimile

E-mail
Chief of Natural Resource Division X U S, Mail (2/20/08)
Cffice of the Attorey General Hand Delivered
PO Box 44449 Overnight Mail
Roise, ID §3711.4448 Facsimile

E-mail
David W. Gehlert 1. 8. Mail
US Department of Justice, Natural Resources Hand Delivered
Environment & Natural Resources Overnight Mail
1961 Stout Street — 8" Floor Facsimile
Denver, CO 80294 _ X __E-mail
USDI Burean of Reclamation X U8, Mail {2/20/08)
¢/o US Department of Justice ____ Hand Delivered
Environment & Naturai Resources Overnight Mail
550 West Fort Street, MSC 033 Facsimile
Boise, ID 83724 E-mail
Nampa and Meridian U. S, Mail
Ringert Clark X Hand Delivered (2/20/08)
¢/o Daniel V. Steenson & S. Bryce Farris Overnight Mail
P.O. Box 2773 ~ Facsimile
Boise, ID 83701-2773 E-mail

//(,w ‘///(/u’-—\

Mm‘i{aei P. Lawrence

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT Page 1 of |



Michael C. Creamer [ISB No. 4030]
Michael P. Lawrence [I83 Nao. 7288]
GIVENS PURSLEY uir

601 West Bannock Street

P.O. Box 2720

Boise, Idshe R3701-2720

Office: (208) 388-1200

Fax: (208) 388-1300
www.givenspursley.com

Atiorneys for Janicek Properties LLC.

INTHE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 63-27475

Case No. 39576 NOTICE OF HEARING

Please take notice that a2 hearing on Janicek Properties, LLC’s, Motion for Summary
Judgment in the above-captioned subcase will be held on Tuesday, the 18% day of March, 2008
at 1:30 p.m., before Special Master Theodore R. Booth at the Idaho Supreme Court Buikding,
451 West State Street, Boise, Idaho,

DATED this [ day of February, 2008,

GIVENS PURSLEY 11e

m&m For,

" 'Michael C. Creamer

ROTICE OF HEARING ?&g& 1of2
SACLIBNTEW ST lotiee of Hesring MSIROD


http:www.givenspursley.com

| HEREBY CERTIFY that on this__ | G™ of Pebruary, 2008, the foregoing was filed,

served, or copied as follows:

ORIGINAL FILED
Fifth Judicial District Court U8 Mail
Twin Falle County Courthouse __ Hand Delivered
P.O. Box 126 ~ Overnight Mail
Twin Falls, 1D 83303-0126 __%___Facsimile
E-mail
SERVICE
Director of IDWR U. 58, Mail
B.C. Box 83720 Hand Delivered
Boise, ID §53720-0098 Overnight Mail
_ % Facsimile
E-mail
USDI Bureau of Reclamation 1. 8, Mail
o/o US Department of Justice Hand Delivered
Environment & National Resources ___ Overnight Mai!
350 West Fori Street, MSC (033 _x__ Facsimile
Boise, ID 83724 E-mail
Nampa and Meridian 1. 8. Mail
Ringert Clark __ & Hand Deliver=d
¢/0 Daniel V., Steenson ___ Overnight Mail
P.O. Box 2773 X Facsimile
Boise, ID 83701-2773 E-mail

NOTICE OF HEARING
SACLIENTES3 47 1iHaice of Hoaing MS/.DDC

~/
// /\/{ {/\/,{' AN e

Mithael C. Creamer

Page 2 0f 2



AMENDED CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, unless noted below, on this 19th of February, 2008, the
foregoing was filed, served, or copied as follows:

ORIGINAL FILED
Fifth Judicial District Court U 8. Mail
Twin Falls County Courthouse Hand Delivered
P.O. Box 126 X _ Overnight Mail
Twin Falls, ID 83303-0126 X Facsimile
vvvvvvvvvvvv E-mail
SERVICE
Director of IDWR _ X U8, Mail (2/20/08)
ro.Bex8&3726 Hand Delivered
Boise, ID 837200098 Cvernight Mail
____ Facsimile
E-mnail

Chief of Natural Resource Division

_& UL S, Mail (2720/08)

Office of the Attorney General Hand Delivered
P.0. Box 44449 Overnight Mail
Boise, T §3711-4449 Facsimile
E-mail
David W. Gehlert U. 8. Mail
US Department of Justice, Natural Resources Hand Delivered
Environment & Natural Resources e Overnight Mail
1961 Stout Street — 8™ Floor __ Facsimile
Denver, CO 80294 _ X__E-mail
USDI Bureau of Reclamation X 1L 8. Mail (2/20/08)
c/o US Department of Justice Hand Delivered
Environment & Natural Resources Overnight Mail
550 West Fort Street, MSC 033 Facgimile
Boise, ID 83724 E-mail
Nampa and Meridian U8, Mail
Ringert Clark __X__ Band Delivered (2/20/08)

c/o Daniel V. Steenson & 8. Bryce Farris

P.0O. Box 2773

Boise, I} §3701-2773

NOTICE OF HEARING

Facsimile

Ovemnight Mail

M E“ﬁzaﬁ e

///(/{‘f\

Oy

hél P. Lawrence
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Michael C. Creamer [ISB No. 4030]
Michael P, Lawrence [1SB No. 7288]
GIVENS PURSLEY wr

601 West Bannock Strest

P.0. Box 2720

Boise, Idaho 83701-2720

Office: (208) 388-1200

Fax: (208) 388-1300

www. givenspursley.com

Attorneys for Janicek Properties, LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICTAL DISTRICT

OF THE STATE OF IDAHO, INANB FOR THE COUNTY OF TWIN FALLS

Jn Re SRBA Subcase: 63-27475

Case No, 39576 NOTICE QF SERVICE OF DISCLOSURE
OF EXPERT WITNESS STATEMENT

Janicek Properties, LLC (“Claimant™), through its counsel Givens Pursley LLP, hereby
gives notice to all parties and counsel of record that on February 8, 2008, Claimant served upon
Nampa & Meridian Irrigation District and the United States Burcau of Reclamation a Disclosure
of Expert Witness Statement for Clabmant’s expert witness Scott King.

Dated this & day of February, 2008,

GIVENS PURSLEY LLP

MU ) lipn

Michae! P. Lawrence

NOTICE OF SERVICE OF DISCLOSURE OF EXPERT WITNESS STATEMENT - §
SACLIENTS0$47: Watice of Service ~ Bxpert Repodd DOC
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on this Bﬁ}day of February 2008, the foregoing was filed,
served, or copied as follows:

Notice of Service of Disclosure of Expert Witness Statement

Clerk of District Court _ X _U.S Mail
Snake River Basin Adjudication __ BHand Delivered
253 3rd Ave. N. — Ovemight Mail
P.0. Box 2707 — Facsimile
Twin Falls, ID 83303-2707 E-mail
Disclosure of Expert Witness Statement and Notice of Service
Nampa and Meridian X __U.5 Mail
Represented by: Hand Delivered

S. Bryce Farris Ovemight Mail
455 §. Third Street Facsimile
P.O. Box 2773 E-mail
Boise, ID 83701-2773
Fax: 208-342-4657
Disclosure of Expert Witness Statement and Notice of Service

X U.s. Mail
David W. Gehlert Hand Delivered
U.S. Department of Justice, Natural Resources Section Overnight Mail
Environment & Natural Resource Division Facsimile
1961 Stout Street - 8th Floor E-mail
Denver, CO 80294
Notice of Service of Disclosure of Expert Witness Statement

X U.S. Mail
Director of IDWR Hand Delivered
P.O. Box 83720 Overnight Mail
Boise, ID 83720-0098 Facsimile
Fax: 208-287-6700 E-mail
Notice of Service of Disclosure of Expert Witness Statement

X U.S. Mail
Chief of Natural Resource Division Hand Delivered
Office of the Attorney General Overnight Mail
P.O, Box 44449 Facsimile
Boise, ID 83711-4449 E-mail

/ %@M

Michael P. Lawrence

NOTICE OF SERVICE OF DISCLOSURE OF EXPERT WITNESS STATEMENT - 2
SACLIENTS9547\\Notice of Service - Expert Report. DOC



S. BRYCE FARRIS (ISB #5636)
RINGERT CLARK CHARTERED
455 8. Third Street

PO Box 2773

Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208} 342-4657

Altorneys for Nampa & Meridian Irrigation District
N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHQ, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Sulicase Mo, 63-27475
Case No. 39376 NAMPA & MERIDIAN IRRIGATION
BISTRICT'S AMENDED EXPERT
WITNESS DISCLOSURE

SN N S I P M

Nampa & Meridian rigation District (hereinafter “NMIDY™) by and through its attorneys
of record, Ringert Clark Chartered, hereby discloses the following individuals who may be called
to testify as expert witnesses at the trial for this matter:

L. Jolin P. Anderson. Mr. Anderson is the Water Superintendent for NMID. M.

Anderson is expected to testify as both a lay witness and an expert regarding
operation and maintenance of the Purdam Drain, the delivery of irrigation water o
the Claimant’s property by NMID, the delivery of water from the Purdam Drain to
landowners of NMID which are located downstream of Clanmnant’s point of
diversion, NMID’s drainage system in general and specifically related to the
Purdam Drain, the source of water in the Purdam Drain, as well as any other

relevant facts concerning the Purdam Drain and Ciaimant’s use of water from the

NAMPA & MERIDIAN IRRIGATION DISTRICT'S AMENDED EXPERT WITNESS DMSCLOSURE -
Page 1
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Purdam Drain. At thig time, Mr. Anderson has not reviewed any specific
materials other than his own personal knowledge and observations over his twenty
plus years as NMID’s superintendent, Mr. Anderson is not being paid for his
estimony.

Daren Coon. Mr. Coon is the Secretary/Treasurer for NMID and is expected to
testify as a lay witness and expert regarding the history of NMID and NMIDY's
drainage system, including the construction of the Purdam Drain for NMID,
specifically including the construction of the Purdam Drain at the Iocation of
Claunant’s point of diversion, any transfers of tile by the Bureau of Reclamation.
as well as any other relevant facts concerning the Purdam Drain and Claimant’s
use of the water from the Purdam Drain. At this time, Mr. Coon has not reviewed
any specific materials other than his own persona! knowledge and observations
over his twenty plus years with NMID. Mr. Coon is not being paid for his
testimony.,

ferry Gregg - United States Burcau of Reclamation. Mr, Gregg is expected to
testify regarding the history of NMID, the development of the Boise Project,
including NMID's drainage systemns. Mr. Gregg is further expected to testify
regarding the construction of the drainage system for NMID, including the intent
and purpose of the construction of the drainage system. The documents reviewed
by Mr. Gregg may include those documents attached hereto which show that the
Purdam Drain, at the location of Claimant’s point of diversion, was constructed in

approximately 1916, Mr. Gregg is not being paid by NMID for his testimony.

NAMPA & MERIDIAN IRRIGATION DISTRICT'S AMENDED EXPERT WITNESS DISCLOSURE -

Page 2



4. Robert . Schimnidl. Mr, Schmidt is a hydrologist. Aftached herete s copy of Mr.
Schmidt’s CV. Mr, Schmidt is expected to testify regarding the source of the
waler in the Purdam Drain, including the fact that the source of the water in the
Purdam Drain is waste and/or seepage water derived from NMID. Attached
hereto is a copy of Mr. Schmidt’s report.  Mr. Schmidt is not being paid by
NMID for his testimony.

&
DATED this 8 day of February, 2008.
RINGERT (L HARTERED

f—‘"‘“"\ . "
By: ’;ﬁm lrr

s Bryce Farris
Attorney for Nampa & Meridian
Irrigation District

NAMPA & MERIDIAN IRRIGATION DISTRICT'S AMENDED EXPERT WITNESS DISCLOSURE -
Page 3



CERTIFICATE OF SERVICE

-
1 hereby certify that on this E day of Pebruary, 2008, I served a true and correct copy of
the foregoing document by U.S. mail, postage pre-paid to the following:

Janicek Properties, LLC
c/fo Michae] P. Lawrence
Givens Porsley, LLP
601 W. Bannock Stieet
P.O. Box 2720

Boise, 1D 33701-2720

USDI Buresu of Reclamation
Represented by:

1S Depariment of Justice

Environment & Natural Resources

550 West Fort Street, MSTC (333

Boise, Idaho 83724

Direcior of IDWR
P.0. Box 83720
Boise, idaho 83720-0098

-
3. Bryce Farris

NAMPA & MERIDIAN TRRIGATION DISTRICT'S AMENDED EXPERT WITNESS DISCLOSURE -
Page 4
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Cuarricolam Vita

Robert D, Schmidi

fducation
B.S. Mathematics 1970, University of Minnesola
M.S. Geoengineering/Hydrolugy 1985, University of Minnesota

Work History
2067 Consulting Groundwaler Hydrologist, Boise Idaha.

Develop 1 groundwaler bydrologic mode! 1o eslimale seepage rates from the proposed Black Rock reservois
negar Hardord Washingtom, and polential imapuacis on the nearby nuclear reservation, Participaie ina
collaborative study with University of Tdaho cconomists o develop coupled hydrologic and economic
models for the Boise Valley., Use the models lo guantify the value of hydrologicieconomic externalities
assneiaied with canal seepage, drain retams and groundwaler pumping in the Boise Project.

2004-2606 Hydrologist, Bureau of Reclamation, PN Repional Gffice.

Conduct 2 hroad range of groundwater hydrologic investigations in Idabe zad Oregon, mostly involving
development and application of groundwater models. Develop a GIS water budget data base for the Lower
Boise Valley. Project the impact of futare Demestic, Commercial, Municipal and Industrial water use n
the basin on groundwater rescurces. Develop analytic element groundwater models of the Boise Project,
Tor use in evaluating hydrologic impacts of new groundwater withdrawals on Reclamation cansls and
reservoirs. Provide expert testimony with repard o hydrologic impacts of new groundwater withdrawals on
Boise Project canals and drains.

Participate in informational exchanges with other siate, federal, tribal, and university hydrologists regarding
groundwater model development and applicatios in Idzho and Oregon. Develop models of groundwaler
and stream interactions in the Bandon Cranberry Water Control District, for the Oregon Watar Resource
Dept. Develop flow and contaminant transporl models for gasoline spill yemediation in Payette ldabeo and
Garden Valley Idaho, for USEPA. Coordinale development and application of groundwater and river
system models of the Umatilla basin in Bastern Qregon, o determine flow mitigation requirements {or
irrigation districts. Direct Reclamation activities related to monitor well construction asd hydrologic data
acquisition in the Eastern Snake Plain, Membher of technical advisory comemittee for the Universily of
Idaho, Hastern Saake Plain groundwater model enhancement project.

1998-2000 Hydroloegist/Team Leader Managed Aquifer Recharge Propram, Burean of Reclamation
and Jdaho Dept of Water Resources.

Direct hydrologic investigations of managed aquifer recharge in the Easiern Snake Plain, in conjunction
with the Idabo Departinent of Watsr Resources and the University of ldaho. Use hydrologic models o
identify potential managed recharge sites and delermine impacis on groundwater level zad spring discharge.
Evaluale impacts of managed aquifer recharge on Salmon flow augmentation, hydropovrer righis, renial
pocl waler availability, winler water savings, instream habital for fish and wildlife. Work with IDEQ and
IDWR to estabhish groundwater monitoring requitements Jor pilot recharge projects.

1997-1998 Consulting Groundwater Hydrologist.

Drevelop groundwater hydrologic models for mine closure planming. (sub contractor o DB Siephens and
AS80C.)

1595-1597 Hydrologist, Burcau of Reclaumation, Denver Technical Support Center,

Perform hvdrologie investigations in suppost of experimenial in-situ copper leaching test at the Mineral
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Park mine in northerns Arizona, Conduct pumping tests and develop analytical and numerical groundwater
models.

1992-1995 Supervisor, Hydrologie Applications Group, Twin Cities Minnesota Research Center,
Bureau of Mines,

Dirscted multl-discipiinary group of scientisls, enginecrs, and Ltechnicians in hydrologic stadies relsted W
mining and water resources.

1975- 1992 Hydrolegist, Twin Cities Minnesota Research Center, Bureau of Mines,

Develop anadyical and numerical models of groundwater fiow and contaminant fransport it connection with
coal and bard rock mining activitics. Develop new coal mine dewaltering methods.  Conduct aguifer tests
and develop hydrologic data acquisiiion systems for aguifer lesting.  Prepare and publish investigaiive
FCporis.

Selected Reports and Publications {1990- present)

Schmidt RD, 1. Johnson, K. Didricksen, Modeling Groundwater Hydrologic Impacts of (he Potential Black
Rack Reservoir, USBR Technical Series TS-YSS-19, September 2307, 88 pp.

Schmidt RD, B. Dyke, Z. Cook, A Distributed Parameter Waier Budget Data Base for Lower Boise Valley,
A collaboraive USBR/IDWR gaport, Tanuary 2007, [180pp,

Schmidt RD, Hydrolopic Analysis of the Payetie Gasoline Spill {USER report for USEPA) August 2002,
32 pp.

Schridt RD, Modeling Groundwater and Stream Interactions 1 the Bandon Cranberry Water Conlrol
District Bandon, Oregon, (USBR report for OWRDY) July 2002, 74 pp.

Schmidt RD, and K Tarbet, Sand Hollow Groundwater Hydrologic Modeling Investigations, USER reporl.
March, 2062, 29 pp.

Idaho Dept of Water Resources Investigative Reporl, Feasibility of Large-Scale Managed Rechargs of the
Eastern Snake Plain Aguifer Svsiem, (cosuthored with Paul Castelin, Jeffery Lefkolf, and Rex Harding),
December, 1999, 233 pp.

Schmidi RD and 1. Earley, New Facilities Investigations: Hydrologic Impact of In Situ Leaching at Cyprus
Mineral Park Mine. Aquifer Protection Permait Application submitied to Arizona Dept. of Environmental
Guakity, July 1 1995,

Schmidl RD, Salovich MUY, Sodhi P, and 1. Oswald, Reference Guide and User Manual lor MFLOW, an
Analvtic Element Hydrology Model , USBM Open File Reprort 1963,

Schmidt Ry, Dahi L., Kim K., Pailled, F. and D, Barley, Hydrologic Characterization of a Chalcocite
Copper Ore Deposit for In Situ Leach Mining, SME/AIME Apnual Meeting, Denver, Co. preprint $5-252,
March 6-9, 1985, 21 pp. {accepied by Inlemational fournat of Surlace Mining, Reclamation, and
Environment for publication in 1996)

Earley D., Schmidt RD, Y.C. Kim , Mitigation of Acid Rock Drainage throegh Application of In Situs
Mining Technology (o Fracture Hosted, Supergence Copper Sulfide Ore Deposits, Enginecring Foundations
Cond. on Technical Solutions for Pollution Prevention in the Mining and Mineral Processing Indusiries,
Palm Coast Fl, Jan. 22-27, 1995,

Schmids, RD, Earley D, and M. Friedel, Dynamic Infloences on Hydraulic Condectivity during o Sit



Copper Leaching, in In sty Recovery of Minerals H Proceedings of Engineering Foundations Conf. on In
situ recovery of minerals, ed. S Swan and K. Coyne p 259287, 1994,

Friedel M., Schunidt RD, Jones P and Y,C Kim, Geostatistical Ansivais of Dynamuc Trassmissivity
Conditions during In situ Copper Leaching, Proceedings: APCOM 92, 23rd Infernations Symposium
Computer Applications in the Mineral Indugiries, Tucson Az, April 7-11, 1992, pp 49-59,

Schmidt RD, Factors Affecting Residential Water Well Yield in Vicinity of Underground Coal Mines,
Proceedings; 3rd Workshop on Surface Subsidence Due o Undergronnd Mining, Morganiown W, Va,
June 1-4, 1997, » 244-25%.

Schmidl, RD and M. Friedel, Appleation of Computers in the Analysis of In Situ Leach Mining
Hydrology, Proceedings: Indo-American Seminar on Computers in the Minersd Indusiry - Curent Siaie of
the Arr and Emerging Neads, Dhanbad, India, Nov 10-13, 1991, 21 pn..

Friedel M. and RD Schmidy, Bffect of an Unsafzrated Setting on the Hydrology of In $ifu Copper Leaching
Procesdings of SME annual meeting Denver Colo. 91-192 Feb, 25.28, 1991, 121p

King V. C,, Zhao, ¥, Schomdt, RD and K. Behnke, Determination of dynamic permeability changes during
In situ Leaching at Cyprus Casa Grande Operation Proceedings of SME amnual meeting Depver Colo. Feb,
25.28,91-144,1991.m 16 pp.

Schmidt RD, Behnke, K., and M., Friedel, Hydrologic Considerations ol Undarground In Sits Copper
Leaching, Praceedings of SME annual meeting, Fab 26-Mar 1, 1990, 12 pp.

Leval, E,, Murphy, B, Schmidt, RD and M. Salovich, A Hydrologic Datz Acquisition System
for In Situ Leaching, Proceedings of GEOTECH $0 Oct. 7-9, Dallas, Tx, 1990, 21 pp.
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Summary of Purdam Drain Hydrolegic Investigations
RD Schmidt
2/8/08

Purdarg Model Development and Calibration

A calibrated subsurface flow model (referred to as the Purdam model} was used to
determine the effects of irrigation activity within the Boise Project (canal seepage and on-
farm infiltration) on aquifer head conditions and subsurface flow into the constructed
portion of the Purdam drain, up-gradient from the 63-27475 claimed point of diversion
({referred to as the POD),

The Purdam mode! represents unconfined subsurface flow in a portion of the Boise
Valley that includes the Amity Terrace, the Sunrise Terrace and the Whitney Terrace
gravel deposits, and the undertying Ten Mile Gravels (Othberg, 1994), (Sguires and
Wood, 2001}, The portion of the Boise Valley represented in the Purdam model is shown
in figure 1. The boundaries of the model are aligned with surface water flow features. On
the east and west sides, the model boundaries are Ten Mile Creek and Mason Creek. On
the north and south sides, the bourdares are the Roise River apd the New York canal,

As a result of stratigraphic layers which dip to the northwest, and northwest-southeast
trending fault structures which paralle! the creek boundaries of the model, subsurface
flow in the Purdam model area is generally to the northwest, toward the Boise River
{(IWRRI, 20043, Consequently almost all of the hydrologic influences affecting Pordam
drain return flow originate within the model area.

The Purdam model was developed using the analytic element method (Strack, 1989,
Haitjema, 1995) and a groundwater modeling software package developed for the
USEPA called GFLOW (GFLOW, 2007). Surficial hydrologic features in the mode] area
meluding canals, drains, creeks and rivers are all represented in GFLOW as head-
specified line source-sink elements. Head conditions for most canals and drains are
derived from a digital elevation map (DEM) based on highly accurate LIDAR {Light
Detection and Ranging) data (LIDAR, 2007). Figure 2 shows the extent of LIDAR
elevation data in the model area. LIDAR data is available for the most important part of
the mode! area including the Purdam drain, the Ridenbaugh Canal, the Kennedy Lateral,
and Ten Mile Creek. (A USGS 10 meter DEM is used in areas where LIDAR data is not
available.)

On-farm infiltration and precipitation in the model area are represented in GFLOW by
spatially-distributed aquifer recharge. Aquifer recharge rates are derived from Boise
Valley agricultural water budget data (USBR and IDWR, 2007},

Figure 3 shows the distribution of rivers, canals, creeks, drains, and wasteways
represented in GFLOW by line source-sink elements, Figure 3 also shows the boundaries
of the terrace gravel deposits which are represented in GFLOW by inhomogeneities in
base elevation and aquifer transmissivity, and the locations of observation wells used to



calibrate the model. Observed head conditions within the model avea range from 2648
feet near the New York canal to 2430 feet near the Boise River,

The Purdam drain model is calibrated (with respect to hydraulic conductivity and canal
bed conductance) using both head and flow data. Fifty-five USGS observation wells
located within the model area are used for head calibration.  Seepage measurements from
two canals near the Purdam Drain, the Ridenbaugh and the Kennedy lateral, are used for
flow calibration.

The Purdam model simulates water table elevations and the subsurface component of
drain return during the peak of the isrigation season. The observations of groundwater
levels used in calibration are from different vears, but are all representative of head
conditions in shallow gravel layers durmg July and August.

Model calibration results are shown in figure 4. The absolute difference between
modeled and observed water table elevations within the model area is about 10.8 feet, or
about 5 percent of the total 218 foot range in head conditions. While the absolute
difference between modeled and observed heads gives some indication of the uncertainty
in model predictions, a large part of the difference can be traced to uncertainty in the
calibration targets themselves (which are from different vears). Uncertainty in model
predictions of actual head conditions is estimated to be less than half that shown in figure
4,

Uncertainty exists in model predictions of subsurface drain return because of the
uncertainty associated with canal and drain conductance properties and canal seepage
rates. Uncertainty in drain return 15 estimated to be about 20 percent of the predicted rate.

Purdam Model Application and Results

The calibrated Purdam model is used mitially 1o simulate water table elevations and drain
returns that accompany the present level of Boise Project irrigation activity, specifically
canal seepage and on-farm infiltration. Figure 5 is a head contour map generated by the
calibrated model, showing irrigation season water table elevations in the vicinity of the
Purdam drain. (Portions of the Ridenbaugh Canal, Kennedy Lateral and Ten Mile Creek
are also shown.) Amows indicate the direction of subsurtace flow on the Sunrise
Terrace.

As noted on figure 5, the surface elevation of the drain at the POD location is 2562 feet.
The modeled water table clevation in the underlying terrace gravels at this same location
is slightly higher, 2564.% feet. The upward hydraulic gradient indicates that water in the
subsurface is being discharged to the drain at this location. The model indicates that an
upward hydaulic gradient exists at almost ail locations along the Purdam drain upstream
from the POD. The model prediction of total subsurface discharge to the Purdam drain
upstream of the POD location is 5.1 cfs.



In the second application, the ¢alibrated Purdam maode! is used to simulate Purdam drain
water table elevations and drain retumns in the absence of Boise Project irrigation activity
{canal seepage and on-farm infiltration). The second application is intended to simulate
pre-development conditions, in which aguifer recharge comes only from (average annual}
precipitation.

Figure 6 is a head contour map generated by the pre-development model showing water
table elevations in the vicinity of the Purdam drain. As noted, the pre-development head
condition at the POD location is 2548 .4 feet, which is 13.6 feet below the bottom
elevation of the drain. Everywhere upstream of the POD the water table surface is also
below the bottom of the drain. The model clearly indicates that under pre-development
conditions, subsuiface return flow at the POY location tn the Purdam drain (if the drain
had existed at that time} would have been zero,

Two additional model runs with varying canal seepage and on-farm infiltration
conditions in the Nampa-Meridian Irrigation District (NMID) were also made. The first
of these simulates lining the Ridenbaugh canal with an impermeable liner. The second
simulates the elimination of irrigation activity on just the NMID portion of the Boise
Project. Lining the Ridenbaugh canal reduced canal seepage by 42 cfs, which in turn
reduced the head at the Purdam drain POD by 0.5 feet (from 2365 feet to 2564.5 feet),
drain flow declined by 1.5 ¢fs (from 5.1 ¢fs to 3.6 ¢fs). Eliminating all canal seepage and
on-farm infiltration in the NMID portion of the Boise Project reduced the head at the
POD by 2.2 feet (from 2564.9 feet 10 2562.7 feet), drain flow declined by 4.8 ¢fs (from
5.1 cfs to 0.3 cfs).

Model Results in relation w Purdam Drain Flow Measuremenis and Observation Well
Hyvdrographs

A weir and a flume were installed by Reclamation in the Purdam drain in early October
2007. The weir was located about 300 feet upstream of the POD pump and the flume
was located about 100 feet downstream. Reclamation monitoring of flow in the Purdam
drain began on October 11, 2007 and continued until January 31, 2008 (Table 1),

Even though the irrigation season was over before monitoring began, the calibrated
maodel estimates of flow 1 the Purdam drain at the POD are comparable to flow
measurements made in early October. Early October {low measurements ranged from
3.0 to 3.8 cfs, (see Table 1) as compared to the calibrated model estimate of 5.1 ¢fs.
While the October measurements are slightly lower then mode! predictions, it is likely
that subsurface return flow to the drain would have been somewhat higher in July and
Avugust during the irrigation season.

Table 1 also shows a generally declining flow rate in the Purdam drain between October
and January. (The decline is punctuated by short term increases due to precipitation
events.) Although How in the drain is not expected to drop to zero over the course of a
single winter, it is expected that it would drop 1o zero eventually. Were 1t not for the start



of irrigation activity each April, 1t 1s expected that the water table beneath the Purdam.
drain would eventually return o the level indicated by the pre-development model,

Figures 7, 8 and ¢ are hydrographs showing seasonal variations in depth to water in three
USGS observation wells located in TO3N RIW Sec 14, 15 and 16; on the Whitney,
Sunrise and Amity Terraces, respectively. The section 14 observation well is located
about a mile east of the Purdam drain PO, The section 15 well is about a half mile
south, close to the Ridenbaugh canal; and the section 16 well is about a mile to the
northwest of the POD. The hydrographs all show similar seasonal trends in depth to
water. Water levels rise throughout the irrigation season and decline during winter
months. Between the end of one irrigation season and the start of another, the water table
surface typically declines four to six feet, but the decline can be as much as nine feet.

The pre-development model, which predicts that in the penmanent absence of all
irrigation activity in the Boise Project, the water table beneath the Purdam drain would
declirie by approximately 16.5 feet (or about 13.7 feet below the bottom of the current
Purdam drain) is entirely consistent with the water able response observed in these wells
durlng a six month absence of irrigation activity. It is estimated that in the absence of all
wrigation activity it would take three to five vears for the water table on the Sunrise
Terrace to return to its pre-development level.

Conclusions based on Purdam Model resulis

The Purdam drain model results demonstrate that canal seepage and on-farm infilfration
from Boise Project lands are responsible for essentially all of the subsurface return flow
occurring in the Purdam drain at the location of the POD), and that the vast majority of the
subsurface return at this location comes from canal seepage and on-farm infiltration on
the surrounding NMID irrigated lands.



BEE SO

ANGpanxg SrpOu Wi

SHRANHNS IR Y

SATBLE)

R

puafian

: (AR YA, AR s

RN

Fad,,
RS




MaeiD 2N U9 ] Buole eyep UOReAS® Yy (|7 Z e -
N N . ) Algpunog e EaEPH“:

i

WA MDP

103 80T LR &

i iem

Sy LS

.




Figure 3. GFLOW model representailon of canals. vivers, creeks aad drain

as boundary ronditions in the Pardam model
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Date

10/11/2007
101272607
052007
10H1972007
102242007
/252007
10/26/20607
10/20/2007
10302007
117212007
TSRO
MiNz07
144942007
4 145/2007
TIA32007
MA4/2007
11H16/2007
1912007
TU2H2007
1112372007
11/28/2007
TWETIZ00T
142812007
127312007
1245i2007
12742007
12/10/2007
12A32007
1311472007
121712007
1211812007
1272172007
17202008
132008
172008
1/10/2008
14142008
141872008
22008
112572008
1428/2008
1431/2008

Table 1 Purdam Drain - Weir & Flums Flow Measurements

Raw Field
{Vertical}
0.24
024
0.27
0.23
0.22
0.24
0235
0.18
018
0.18
018
0,14
414
0.14
0.14%
0.148
0.175
4.14
017
0.14
0.14
SR ]
$5.145
0.4
0.14
0.14
0.135
313
0.13
0.13
0.14
813
013
0128
0125
812
212
0.12
0.11
0.12
ot
ot

UIS Weir Resdings

Flaw {gorn}

1,443.7
14437
1,684.0
1,365.8
1,366.8
1,443.7
1.405.0
877.0
1,076.0
1,007.8
1,007.8
8145
754.1
754.%
784.0
784.0
574 .4
7841
941.4
754.1
7541
8145
784.9
754.1
754.14
754.1
724.7
6958
695.8
£95.8
7541
635.8
595.8
567.5
5575
6387
638.7
539.7
5859
839.7
585.9
585.0

Flow (ofs}

3.2
32
38
3.0
3.0
32
33

20
2.4
22
22
1.8
17
17
17
17
22
17
2.1
17
1.7
18
17
17
17
1.7
18
16
15
18
17
18
1.6
15
1.5
14
1.4
1.4
13
14
13
13

/S Fiume Readings
R?S“?;;ee;d Flow {gpm)
1.3008 1,444 7
1.325 1,508.2
1.400 1,743
1.2758 1,381.8
1.308 1,444.7
1.308 1,444.7
1,300 1,4447
1175 1,147.4
1,150 10028
180 1,082.9
1.15G 14828
1.030 BREZ
1.050 8307
1.056 #90.7
1.025 844.0
1030 8632
1.035 8828
1.030 271.8
1130 1,050.4
1.050 5907
1.05Q 3837
1.675 2389
1.075 8389
1.050 890.7
1.088 ano.2
1.075 9389
1.042 B7E 5
1.040 871.8
1.040 871.8
1.045 881.2
1.050 BROY
1050 8807
1.050 8807
1 B&G 809.7
1.036 8532
1.030 8532
1.080 8532
£.040 871.8
1.030 8532
1.030 85332
1.025 844.0
1.030 8832

Flow (cfs)

3.2
34
38
31
3.2
32
3.2
26
24
24
2.4
1.8
2.0
20
1.9
18
1.8
1.8
23
20
2.0
2.1
2.1
20
28
21
2.6
139
18
20
2.0
20
2.0
20
19
1.8
1.9
1.9
1.9
1.3
1.8
19
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S. BRYCE FARRIS (ISB #5636)
RINGERT CLARK CHARTERED
455 §. Third Street

P.O. Box 2773

Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Nampa & Meridian rrigation District
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA }
)  Subcase No. 63-27475
)
Case No. 39576 }  NAMPA & MERIDIAN IRRIGATION
3} DISTRICT'S FIRST SET GF DISCOVERY
} REQUESTS TO CLAIMANT
)
INTRODUCTION

This document contains the interrogatories, requests for admissions, and requests for
production being submitted to the claimant for the above-referenced water right, Janicek Properties,
LIC {hereinafter “Claimant™). These interrogatories, requests for admissions, and requests for
production are made pursuant to and are governed by Rules 26, 33, 34 and 36 of the Idzho Rules of
Civil Procedure.

GENERAL INSTRUCTIONS

1. Unless otherwise indicated, these interrogatories, requests for admissions, and
requests for production refer to water right no. 6§3-27475.

2. These interrogatories, requests foradmission, and requests for production are deemed

continuing in nature, and your responses are to be supplemented as additional information and

NAMPA & MERIDIAN IRRIGATION DISTRICT'S FIRST SET OF DISCOVERY REQUESTS TO
e, CLAIMANT - Page 1
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knowledge becomes available or known to you as provided in Rule 26(e) of the ldaho Rules of Civil
Procedure.

3. Any reference herein to an individual, partnership, corporation, or other entity, shall
include the present and past agents, employees, representatives, and assigns of that individual or
entity.

4. If you withhold any information. in whole or in part, which is called for in and
interrogatory or request for production on the ground that it is subject to atiorney-client privilege or
other privilege, identify cach person or entity having knowledge of the bases for cach claim of
privilege or other objection.

5. If, for reasons other than alleged privilege, you do not provide a complete response
to any inferrogatory or request for production, state with respect to such interrogatory or request for
production that a complete response is not provided and state the reason for the incomplete response.

6. Serve the original written answers to these interrogatories, request for admission, and
responses to request with a copy of the notice of service on S. Bryce Farris, Ringert Clark Chartered,
P.O. Box 2773, Boise, Idaho 83701,

INSTRUCTIONS FOR INTERROGATORIES

1. Provide answers to these interrogatories within thirty (30} days of service by fully
setting forth each interrogatory followed by an answer or objection to each interrogatory under oath
in accordance with LR.C.P. 33.

INSTRUCTIONS FOR ADMISSIONS
1. Provide answers to these request for admission within thirty (30} days of service by

fully setting orth each request for admission followed by an answer or objection to each request for

NAMPA & MERIDIAN IRRIGATION DISTRICT'S FIRST SET OF DISCOVERY REQUESTS TO
CLAIMANT - Page 2



admission under oath in accordance with LR.C.P. 36,
INSTRUCTIONS FOR REQUEST FOR PRODUCTION

L. if you will make the original copies of the requested documents available at a
subsequent time requested by NMID, upon reasonable notice, then the requests for production of
documents may be satisfied by mailing a true, correct, and Iegible copy of each and every requested
document to $. Bryce Farris, Ringert Clark Chartered, P.O. Box 2773, Boise, ID 83701 within the
prescribed time.

2, Each document requested to be produced shall be provided in a manner which
preserves its sequential relationship with other documents being produced and shail include the file
folder and folder tabs associated with its file location. If the file location is not apparent on the
folder and tabs, the document shall be accompanied by information indicating from where the file
was taken and such additional information as is necessary to enable NMID to determine the
document’s original pre-production location.

3. You are requested to provide a response within thirty (30} days of service in
accordance with LR.C.P. 34.

Definitions:

in answering these interrogatories and requests for production, all terms used retain their
normal meaning. The following terms, in addition to their commonly understood definitions, shall
have the following meanings:

A, The term “NMID” refers to the Nampa & Meridian Jrrigation District.
B. The term *you™ or the “claimant” refers to the claimant for water right no. 63-27475,

including, but not limited to, Janicek Properties, LLC, its members, agents, representatives,

NAMPA & MERIDIAN IRRIGATION DISTRICT’S FIRST SET OF DISCOVERY REQUESTS TO
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consultants, experts, attorneys or predecessors in interest.

C. The term “document” shall be defined in the broadest possible manner and shall, at &
minimum, mean any original or copy of words or information, whether produced in original
or copying form by printing, typing, recording, retrieval from electronic storage, manual
teproduction, or other process regardless of the form. The term “document” includes, but
is not limited to, writings, agreements, communication, correspondence, electronic mail
niessages, reports, telegrams, memoranda, summaries or records of telephone conversations,
summaries or recerds of personal conversations orinterviews, diaries, records, maps, charts,
plans, drawings, sketches, photographs, graphs, notes, summaries or records of meetings,,
conferences or congressional hearings, summaries or reports of investigations or
negotiations, opinions or reports of consultants, drafts of any document, phono-records,
printouts from electronic storage or other data compilations from which information can be
obtained or tramslated, if necessary, by the respondent through detection devices into
reasonably usable form, marginal comments appearing on any document and all other
writing.

D. The term “identify” means:

(1)  as to documents, give the date of each such document, the addresser’s name,
position, and address, the addressee’s name, position and address, any file, index or
other identification number, title and general character of the document, and specify
the name, address and position of the person or persons having custody and control
thereof. Alternatively, the document may be appended to your answer,

(2) as to a person, or entity, give the full name, business address and telephone number,

NAMPA & MERIDIAN IRRIGATION DISTRICT'S FIRST SET OF DISCOVERY REQUESTS TO
CLAIMANT - Page 4



home address and telephone number, the person’s current employment, position and

duties, and the person’s educational background.

(3)  as to conversations, including telephone communications, or meetings give:

a.

b.

the date, place and time such communication occurred,

the identify of each and every person between whom the communication was
transmitted, who was present or who participated in the conversation, and any
other person{s) who have knowledge of such commumication;

the place at which such communication occurred, or in the case of telephone
conversations, the location of each party; and

a detailed statement of the substance of what was discussed or what actions

were taken.

(4)  asto administrative, judicial, or congressional proceedings, give:

the caption of the proceeding;

b. the administrative or judicial irfbunal or the name of the congressional
committee or subcommittee, including the business address and phone
number; and

c. the date(s) a witness provided testimony.

E. The term “relied,” when used in a request for all documents relied upon in the preparation

of an answer or response, refers not only to documents containing information supporting

the answer or response, but also documents reviewed, obtained, or prepared by the Claimant

or its employees, agents or contractors in the course of preparing its answer or response.

NAMPA & MERIDIAN IRRIGATION DISTRICT'S FIRST SET OF DISCOVERY REQUESTS TO
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INTERROGATORIES. REQUESTS FOR ADMISSION, AND
REGUESTS FOR PRODUCTION

REQUEST FOR ADMISSION NO. 1: Please admit that land or property which is served

by water right no. 63-27475 is also served by NMID.
INTERROGATORY NQO. 1: If you deny, in whole or in part, Request for Admission No.

1, then describe in detail the factual and legal basis for your denial.

REQUEST FOR PRODUCTION NQ. 1: If you deny, in whole or in part, Request for
Admission No. 1, please produce a true and correct copy of any documents which support your

denial.

REQUEST FOR ADMISSION NQ, 2: Please admit that the land or property which is
served by water right no. 63-27475 was within the boundaries of NMID and served by NMID prior

to any application for permit being filed for water right no. 63-27475.

INTERROGATORY NQ. 2: If you deny, in whole or in part, Request for Admission No.
2, then describe in detail the factual and legal basis for your denial.

REQUEST FOR PRODUCTION N4, 2: If you deny, in whole or in part, Request for

Admission No. 2, please produce a true and correct copy of any decuments which support your

denial.

REQUEST FOR ADMISSION NO. 3: Please admit that water right no. 63-27475 is a
supplemental water right that is supplemental to the water rights delivered by NMID.

INTERROGATORY NO. 3: I you deny, in whole or in part, Request for Admission No,

3, then describe in detail the faciual and legal basis for your denial.

REQUEST FOR PRODUCTION NO. 3: 1f you deny, in whole or in part, Request for
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Admission No. 3, please produce a true and correct copy of any documents which support your
denial.

REQUEST FOR ADMISSION NQ. 4: Please admit that the “Purdam Gulch Creek” listed
in water right no. 63-27475 is operated and maiptained by NMID.

INTERROGATORY NO. 4: If vou deny, in whole or in part, Request for Admission No.
4, then describe in detail the factual and Jegal basis for your denial.

REQUEST FOR PRODUCTION NQ, 4: If you deny, in whole or in part, Request for
Admission No. 4, please produce a true and correct copy of any documents which support your
denial.

REQUEST FOR ADMISSION NQ, 5: Please admit that the “Purdam Gulch Creek” listed
in water right no. §3-27475 is owned by NMID.

INTERROGATORY NO., §: If vou deny, in whole or in part, Request for Admission No.
5, then describe in detail the factual and legal basis for your denial.

REQUEST FOR PRODUCTION NG, 5: If you deny, in whole or in part, Request for
Admission No. 5, please produce & true and correct copy of any documents which support your
denial.

REQUEST FOR ADMISSION NO. §: Please admit that the “Purdam Gulch Creek™ listed
in water right no. 63-27475 was owned, operated and maintained by NMID prior to, during and after
your application for permit for water right no. 63-27475.

INTERROCGATORY NO. &: If you deny, in whole or in part, Request for Admission No.

6, then describe in detail the factual and legai basis for your denial.
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REQUEST FOR PRODUCTION NQ, 6: If vou deny, in whole or in part, Request for
Admission No, 6, please produce a true and correct copy of any documents which support your
denial.

REQUEST FOR ADMISSION NO, 7: Please admit that NMID owns and easement and/or
right-of-way to operate and maintain the “Purdam Gulch Creek” listed in water right no., 63-27475,

INTERROGATORY NO. 7: If you deny, in whole or in part, Request for Admission No.
7, then describe in detail the factual and legai basis for your denial.

REQUEST FOR PRODUCTION NG, 7: if you deny, in whole or in part, Request for

Admission No. 7, please produce a true and correct copy of any documents which support yous
denial.

INTERROGATORY NO. 8: Set forth and describe the beneficial use of water right no. 63-
27475, including the period of year it has been used.

REQUEST FOR PRODUCTION NO. 8: Produce all documents that evidence the
beneficial use of water right no. 63-27475, inciuding, but not limited 1o, the period of use for said
water right and the flow records and power records for said water right.

INFTERROGATORY NO. 9: Set forth and describe what you believe is the source of water
right no. 63-27475, including, but not liriled to, what you believe is the source of the water in the
“Purdam Gulch Creek™ and to what extent, if any, you believe the source is not waste, seepage and/or
return flows attributable to NMID’s irrigation water.

REOQUEST FOR ADMISSION NO, 8: Please admil that the source of water right no. 63-

27475 is waste water, seepage and/or return flows attributable to NMID’s urrigation water.
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INTERROGATORY NO. 18: If you deny, in whole or in part, Request for Admission No.

8, then describe in detail the factual and legal basis for your denial.

REQUEST FOR PRODUCTION NQ. 9: If you deny, in whole or in part, Request for
Admission No. 8, please produce a true and correct copy of any documents which supports your
denial.

REQUEST FOR ADMISSION NQ. 9: Please admit that the source of water right no. 63-

27475 is, at least in part, NMID’s waste water, seepage and/or return flows attributable to NMID's
irrigation water.

INTERROGATORY NO. 11: If yon deny, in whole or in part, Request for Admission No.

9, then describe in detail the factnal and legal basis for your denial.

REOQUEST FOR PRODUCTION NO, 10: If you deny, in whole or in part, Request for
Admission No. 9, please produce a true and correct copy of any documents which supports your
denial,

INTERROGATORY NO. 12: Please identify each and every person whom you expect to

call as a fact witness in the trial of this matter and state the substance of the facts upon which the
person is expected to testify.

INTERROGATORY NO. 13: Please identify each and every person whom you know has

knowledge about water right no. 63-27475.
INTERROGATORY NO. 14: Please identify each and every person whom you expect to
call as an expert witness in this matter. For each such person identify, please state the subject matter

on which the expert is expected to testify, the substance of the opinions to which the expert is
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expected to testify, and the underlying facts and data upon which the expert opinions are based.

REQUEST FOR PRODUCTION NG. 11: Produce every document or tangible item that

you intend to offer as an exhibit in the trial of this matier.

REQUEST FOR PRODUCTION NO, 12: For each person identified in your response to
Interrogatory no. 14, please produce: (1) a curricuhem vitae or resume, including a list of publications
authored by that person, if any, as well as any other information which would demonsirate the
person’s knowledge or qualifications to state the facts or express the opinions to which the persorn
is expecled to testify; and (2) all documents containing or evidencing the underlying facts or data
described in your response o Inferrogatory No. 14,

INTERROGATORY NO. 13: Identify zli persons who assisted in the preparation of the
responses to these Interrogatories, Request for Admission and Requests for Production.

DATED this Z}Lﬁ?ﬁy of January, 2008.

RINGERT CLARK CHARTERED

5 e 2

f’/;/ S. Bryce Farris
“  Attorney for Nampa & Meridian
Irrigation District
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CERTIFICATE OF SERVICE
I hereby certify that on this Z ij day of Jenuary, 2008, I served a true and correct copy of the
foregoing documnent by U.S. mail, postage pre-paid to the following:

Michael P. Lawrence
Givens Pursiey, LLP

601 W. Bannock Street
P.O. Box 2720

Boise, Idaho 83701-2720

USDI Bureau of Reclamation
Represented by:

US Department of Justice

Environment & Natural Resources

550 West Fort Street, MSC 033

Boise, Idaho 83724

Director of IDWR
P.0. Box 83720
Boise, Idaho 83720-0098 o
,‘/
/'f;z' - <
ﬁ/ Bryce Farris
/
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Attached ls Janicek Properties LLC's Notive of Service of disgovery for your records,  Should you have diffioulty
receiving this degument, please contast me.

Lofl Anderson

Assistant tc Jeffrey C. Fereday,

Deborah E. Nelson & Michael B Lawrenge
Givers Fursley, LLP

601 W Bannock St

Boise, 1L 83702

Direct Dial. (208) 3881234

Fapsimile: (208) 388-1300
www.givenspursiey.com

CONFIRENTIALITY NQTICE: This e-mail contalns confidential information that is protected by the attorney-client
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Mighael C. Creamer [I3B No. 4030)
Michael P. Lawtence [ISB No. 7288]
GIVENS PURSLEY 11p

601 West Bannock Street,

PO, Box 2720

Boise, Idaho 83701-2720

Office: (208) 388-1200

Fax: (208) 388-1300
www.givenspursley.com

Afrorneys for Junieek Properties, LLC

IN THE DISTRICT COURT QF THE FIFTH JUDICIAL DISTRICT

OF THE $TATEOF IDAHO, INAND FOR THE-COUNTY OF TWIN FALLS

In Re SRBA Subcase:; 63-27475

Case No. 39576 NOTICE OF SERVICE

Janicek Properties; LLC (“Claimant™), through its counsel Givens Pursley LLP,end
pursuant to Rules 33(2)(5] and 34(d) and 36(c)of the 1daho Rules of Civil Procedure, hereby
gives rivtice to all parties and cowisel of record that Janicek Properties, LLC’s First Set of
Interrogatories, Requests for Admission, and Requests for Production to Nampa & Meridian
Irrigation District were served upon Nampa & Meridian Irrigation District.

Dated this i?i day of January, 2008,

GIVENS PURSLEY LLP

éf;(/w}i LAAA

Michael P. Lawrence

NOTFICE OF SERVICE- 1
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CERTIFICATE OF SERVICE

' THEREBY CERTIFY that on this &'Q’w» day of January 2008, the foregoing was.
{iled, served, or copied as follows:

Notice of Sérvice of Discovery Document

Clerk of Districe Court U8, Mail
Snake River Basin Adjudication ——..Hand Delivered
253 3rd Ave. N, Overniglit Mail
P.O. Box 2707 —&.. Facsimile
Twin Fallg, 1D 83303-2707 e Bl

Reguests and Notice of Service of Discovery Docurnent

Namps and Meridian UL 8. Mait
Represented by: o Hand Delivered

8., Bryoe Farris Overnight Mail

455 8. Third Strest X __ Facsimile

P.O. Box:2773 E-mai}

Boise, (I3 83701-2773
Pax: 208-342-4657

Notice of Service of Discovery Document

b, S. Mail
United States Dopartment of Justice . Hund Delivered
Enviconment & Natural Resource Division Overnight Mail
550 West Fort Street, MSC-033 Facsimile
Boise, ID- 83724 ___ Eemail
Fax: 208-387-0842
Netice of Service of Discovery Document

| U8, Maii

Director of IDWR Hand Delivered
P.O, Box 83720 . Overnight Mail
Boise, ID 83720-0098 __ X Facgimile
Fax: 208-287-67060 o B-mail
Notice of Service of Discovery Document

U, 8. Mail
Chief of Natural Resource Division Hand Delivered
Office of the Attarney Gensral . Overnight Mail
1.0, Box 44449 ___Facsimile
Boise?,lf}‘ 827114449 ﬁ-mall

“““““

{"’ W}k ‘u’{(,ﬁ\w

Miahaei P. Lawrence

NOTICE OF SERVICE- 2



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

Suohease 63-27475
ORDER GRANTING MOTION FOR
CONTINUANCE OF TRIAL DATE:

AMENDED TRIAL SCHEDULING
ORDER

R AV R " N W

O October 15, 2007, the Nampa & Meridian Drigation District, through its

attorney Bryce Farris, filed a Morion for Conrinuance of Trial Dare. The matter was

heard on October 23, 2007. Based upon the comments of the participants at the hearing,

and good cause appearing, the motion is granted. The following dates shali govern the

conduct of this subcase through trial:

February 8, 2008

March 18, 2008

March 21, 20038

5:00 PM

3:00 PM

5:00 PM

AMENDIED TRIAL SCHEDULING ORDER
GARASIN FOLDERE\Orderd630RDERS2 7475 amendad wial scheduls.doc

Disclosure of Expert Witnesses Statements. As to
any expert witnesses expected to testify at trial, and
heretofore disclosed pursuant to the prior Trial
Scheduling Order, such expert(s) shall prepare a
statement setting forth the matters outlined in
LR.C.P. 26{b){4), and such statement shall be
disclosed 1o the other parties no later than this
deadline.

Hearing on Motion for Summary Judgment.
Motions for swmmary judgment shall be filed,
noticed for hearing, and actually heard by this
deadline. The filing and service of the motion,
affidavits, and briefing shall be conducted in
compliance with LR.C.P. 56{c). In connection with
the filing of a motion for summary judgment, the
movant shouid contact the clerk of the court for a
hearing time and location.

Discovery Served and Responses Completed.

Deadline for completion of all discovery, meaning
that all discovery is served and response is complete,

Page t of2


http:schedule.do

April 8, 2008 10:30 AM

April 21-22, 2008 9:00 AM

Dated October 23, 2007

AMENDED TRIAL SCHEDULING ORDER

including the taking of depositions of lay and expert
witnesses, all interrogatories, request for production
/ inspections and admissions. Motions to compel
should be filed accordingly so as to accommeodate
this deadline.

Final Pre-Trial Conference. Pursuantto [R.CP.
16, a final pre-trial conference will be held at the
Snake River Basin Adjudication Courthouse, 253 3™
Avenue North, Twin Falls, Idaho. Partics may
participate by telephone by dialing 225-383-1099
and when prompted entering the code 675342,

Trial. The trial be held at the Idaho Supreme Courl
Building, 451 West State Street, Boise, Idaho, in the
lower-level conference room.

B 4
_,/'/—‘ "’, . =7 - g

THEODORE R. BOOTH
Special Master
Snake River Basin Adjudication

Page 2 of 2
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CERTIFICATE OF MAILIRG

I certify that a true and correct copy of the ORDER GRANTING
MOTION FOE CONTINUANCE OF TRIAL DATE AND AMENDED TRIAL SCHEDULING
ORDER was malled on October 23, 2007, with sufficient first-class
postage to the following:

JANICEK PROPERTIES LLC
Represented by:

MICHAEL P LAWRENCE

PO BCX 2720

BOISE, ID B3701

Phone: Z08-388-1200

NAMPA AND MERIDIAN
Represented by:

&, BRYCE FARRIS

458 8 THIRD &T

PO BOX 2773

BOISE, ID 83701-2773

Phone: 208-342-45%1

T80T BUREAU OF RECLAMATION
Represented by:

Y8 DEPARTMENT OF JUSTICE

ENVIRONMENT & HATL' RESCURCEES

550 WEST FORT STREET, MEBC 033

BOISE, I 83724

DIRECTOR OF IDWR
PC BOX B37:20
BOISE, ID B/3720-0028

ORDER
Page 1 10/23/07 FILE COPY FOR 01333




SRBA - SUBCASE SUMMARY REPORT

SRBA

Page 1 of 2

SUBCASE SUMMARY REPORT 63-27475

Return to SRBA Home Page

SRBA SUBCASE SUMMARY REPORT HTML1Z
08-08-2007
SUBCASE: £3-27475 FILE#: 01333
CLAIMANT: JARICEX PROPERTIES LLC
1284 5 GOSLING Way
EAGLE D 23616
STATUS: TRIAL SET SPECIAL MASTER: BOOTH, THEODORE R.
WATER SCURCE: FURDAM GULCH CREEK TRIBUTARY: MASON CREEK
ISRUES: NAME AND ADDREZSS DESCRIFTION

SCURCE OF WATER

QUANTITY OF WATER USED

PRIORITY DATE

POINT (3) OF DIVERSION DESCRIPTION

PURPCSE OF USE DESCRIPTICH

FERICD OF YERR WHEN WATER I8 USED

PLACE OF USE OR IRRIGATED ACRES IH
o

EACH

wkxx DARTIES INVOLVED *#kk

40 A,

-

o2

JULIE K. FISCHER - /’71 Crtrtie &

JANTCEK PROPERTIES LLC C ATTV: 2
NAMPA AND MFRIGIEN O ATTY: §. BRYCE FARRTS L AIMCE
UgHI BUREALU OF RECLAMATION R ATTY: US DEPARTHMENT OF JUSTICE
*¥xx ROA ENTRIES #*x*#
04-27-2006 OBJ Gl F/B NAMPA AND MERIDIAN RE  06-23-2006 5001
06-23-2408  RESPONSE TC OBS 0061 v/B USDI BUREAU OF RECLA GOo1
09-11-2006 NOTICE SETTING INITIAL HEARING 18 12-05-2006 0130
12-05-2006 INITIAL HERRING HELD HE  12-05-2006 0130
12-05-2006 MINUTES ¥ILED
12-05-2006 ORDER SETTING STATUS CONFERENCE US  03-13-2007 1030
12-26-2006 NOTICE OF APPEARANCE OF COUNSEL
03-13-2007 STATUS CONFERENCE HELD UE  03-13-2007 1030
03-13-2007 MINUTES
03-13-2007 TRIAL SCHEDULTNG ORDER TV 12-04-2007 0900
SUPPLEMENTAL SCHEDULING CONFERENCE $§  05-26-2007 0900
£5-29-2007 SUPPLEMENTAL SCHEDULING CONFERENCE HETLD SH  05-29-2007 G300 ;
05-29-2007 MINUTES QZ%
05-30-2007 TRIAL SCEEDULING ORDER TS §1-17-2008 0900 5
SETTLEMENT CONFERENCE (PARTIES & IDWR) soEmTemsnnT Thon W
DEADLINE FOR MOTION FOR 706 REPORT 25 T8-28-2007 D130
STATUS CONFERENCE U5 08-28-2007 0130
DISCLOSURE QF EXPERT WITNESEEES BY CLAIMANT Za 10-01=-2007 0500
DISCLOSURE OF EXPERT WITNESSES 2Y 22 10~15-2007 0500
OBJECTOR AND/RESPONDENT
SUMMBRY JUDGMENT COMPLETED 2z 11-01-2007 0500

http://164.165.134.61/86327475XX . HTM

87872007


http://164.165.134.61/S6327475XXHrM

SRBA - SUBCASE SUMMARY REPORT Page 2 of 2

DISCOVERY SERVED BND RESPONES COMPLETED KA 1i-30-2007 0520
PRE-TRIAL MEMORANDUM DUE AZ 12-14-2007 O5C0
FINAL FRETRIAL CONTERENCE P35 12~17-2007 1030

TRIAL - 1/17/2008 -- BOISE, IDAHO

Return to SRBA Home Page

hitp://164.165.134.61/86327475XX HTM 8/872007


http://164.16S.134.611S632747SXX.HTM

Walgg_r, Kay

From: Shurte, Jan

Sent: Tuesday, May 29, 2007 10:54 AM
To: Spencer, Nick; Harvey, Becky

Ce: Walker, Kay

Subject: RE: 83-27475 (Janicek Properties}

It's a done deal - Western's conference room is booked. What | might do is have Kay sit 7 on this one (she took over
Kimberly's) and I'll be there too. 1t will give her a chance to see what these are like and learn about the wastewater
situations -~ although this is a tough one. With both of us there it will help. Thanks, Jan

----- {Original Message-—-
From: Spencer, Mick
Sent: Tuesday, May 29, 2007 9:53 AM
To: Shurte, Jan
Cez Harvey, Becky

Subject:  63-27475 (Janicek Properties)

Hi Jan. We just had a scheduling conference in the Janicek Properties subcase this morning. Bryce Farris and Julie
Fischer were supposad to have met o discuss settlement, but since they have not yet done so, the Special Master
scheduled an informal settlement conference for Wednesday, August 15th, at 10:00 a.m. The parties want us to be
thera. The Special Masier asked if it could be held in the conference room at Western, since that is convenient for
everybody. Is the conference room open then? If so, could you book it from 10:00 to 1:007 The issue in this subcase
is waste water, but, since the right has a 1851 priority dats, a remark wili not resolve the cbjection. Nampa-Meridian
wants the claim disallowed in its entirety. Anyway, this was Kimberly's case, so I guess it's yours now. Let me know if
theconference room and you will be available on August 15th. Thanks. NBS



FILE No.136 0827 *07 17:13  ID:WHITE PETERSIN FOX 12084654205

Jelie Klein Fischer

WHITE PETERSON, PLA.

5700 East Frankdin Eoad, Suiw 200
Nampa, Idaho 83687-7901
Telephone:  (208) 466-9272
Facsimile:  (208) 466-4405

188 MNos. 4601, 3850, 6559
Jk@whitepetarson.com

Attorneys for Janicek Properties LLC

I THE DISTRICT COURY OF THE FIFTH JUDICIAL DISTRICT OF THE
THE 8TATE OF (DAHO, IN AND FOR THE COUNTY OF TWINFALLS

InRe SRBA } A Subcase No. 6327475
)

Cage No. 39576 }  NOTICE OF SUBSTITUTION OF
} COUNSEL

TO THE ABOVE-ENTITLED COURT AND TO COUNSEL OF RECORD:

YOU, AND EACH OF YOU, ARE HEREBY NOTIFIED that Julie Kiein Fischer, of the
law firm of White Peterson, P.A., hereby withdraws, pursuant to LR.C.P. 1 1{b)1), as attorney for
Janicek Properties, LLC in the above-entitled sction and that Michael Lawrence, of the firm
Uivens Pursley, is hereby substituted as attomey for Janicek Properiies, LLC;

DATED this -2 7 day of August, 2007,

WHITE FETERSON, P.A,
f‘....m'“_"“‘“--..“_‘s {:* “/ﬂ:}
~- s £2PY ﬁ‘;:;

Julie Klein £ %cr mf
Withdrawing jAt

NOTICE OF SUBSTITUTION OF COUNSEL - |


http:Tg@Wh/lepererson.com

FILE Ne 136 08-27 07 17:13  ID:WHITE PETERSON FOX 12084604400 PGk

DATED this 2'7 wﬁi&y of August, 2007,
GIVENS P -

Michde! Lawrence
New Attorney

CERTIiFICATE OF SERVICE
[, the undersigned, do herehy certify that on the 017 day of August, 2007, a wue and

correct copy of the above and foregoing document was served upon the following by!

Director of IDWR 1J8 Mail

PO Box 83720 Overnight Mail

Boise, ID 8§3720-0098 Hand Delivery
¥ Facsimite

{ISD] Bureau of Recigmation .

¢fo US Department of Justice - giﬁ?;m Mail

Environment & National Resources —_ Hand Dalive

550 West Fort Street, MSC 033 e Poajuetle vy

Boise, 1D 83724

Nampa and Meridian US Mail

Ringer Clark Overnight Mail

¢/o Dianiel V. Steenson Hand Delivery

P.O. Box 2773 ¥ Facsimile [

Boise, 1D 83761-2773

Michasl Lawrence o U8 Mail

CGivens Pursley ’ Overmight Mail

P.0. Box 2720 Hand Delivery -

Boise, ID 83701 - i Facsimile: 388-1300
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) A. Subcase 63-27475
) o e
Case No. 39576 )
' ) STANDARD FORM 2
; RESPONSE TO OBJECTION
Please print or type the following information:
B. NAME AND ADDRESS OF PERSON RESPONDING

Name: E. Gail McGarry
United States of America acting through the Department of Interior,
Bureau of Reclamation, Regional Director PN Code-3100

Address: 1150 N. Curtis Rd. Suite 100
Boise, ID 83706 -1234

Daytime Phone: (208) 378-5306

Name & Address of Attorney, if any:

David W. Gehlert (303) 844-1386 Trial Attorney,
Natural Resources Section

Environment and Natural Resource Division
U.S. Department of Justice

1961 Stout Street — 8™ Floor

Denver, CO 80254

C. NAME AND ADDRESS OF PERSON WHO FILED THE OBJECTION TO
WHICH YOU ARE RESPONDING

Name: Nampa & Mendian Irrigation District
Address: c¢/o Daniel V. Steenson & S. Bryce Farris
Ringert Clark, Chtd
P. O. Box 2773
Boise, ID 83701

SF. 2 — Response to Objection

Amended 10/16/97 Page |



D. T am responding to the objections to the following elements. (Please check the
appropriate box (es)).

>

Name and Address
Source

Quantity
Priority Date
Point(s) of Diversion

Instream Flow Description -

(Vo TR »'> B e N N R T D
beoba b O b M M

Purpose(s) of Use
Period of Year
Place of Use
10. Recommendation:
X  This water right should not exist.
a This water right was not recommended, but should be recommended with the
elements described above.
E. VERIFICATION (Must be Completed)
State-of Idaho | )
- o )ss.
County of Ada )
Jerrold D. Gregg , duly sworn, upon oath, deposes and says:

{Name of person filing objection}

That I am the party/claimant filing this response as defined by I.C. §§ 42-1401A (1) and ;
(6) or that I am the attorney for the party/claimant responding and that I have read this response,
know its contents and believe that the statements are true to the bt 0

» (Atmmey signing in representative capacity) '
Snbscnbed and sworn to before me on: Qz 230 ; g % l

e,"’
, ‘% %, Notary Public for: Idaho

2, Residing at: Merrol- h-) [ 7
= yComm1ss1on Expires: /O /0

*

SF. 2 - Response to Objection

h
Amended 10/16/97 éi' ' Page 2
’ ‘ s



"INSTRUCTIONS FOR MAILING ,
You must mail the response, including all attachments, to the Clerk of the Court. FAX

filings will not be accepted. You must also send a copy to all the parties listed below in the
Certificate of Mailing.

F. CERTIFICATE OF MAILING

I certify that on é - 23 20061 mailed the original and copies of this response,
including all attachments, to the following persons:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

2. One copy to the claimant of the water right at the following address:
Name: Janicek Properties LLC
Address: 1284 S. Gosling Way
Eagle, ID 83616
3. One copy to the party who filed the objection at the following address:

Name: Nampa & Meridian Irrigation District
Address: c/o Daniel V. Steenson & S. Bryce Farris

Ringert Clark, Chtd
P. 0. Box 2773
.. Boise, ID 83701
4. Copies to:
IDWR Document Depository : United States Department of Justice
PO Box 83720 - Environment & Natural Resource Division
Boise, ID 83720-0098 550 West Fort Street, MSC 033

Boise, ID 83724

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

PO Box 4449

Boise, ID 83711-4449

SF. 2 — Response to Objection - ,
Amended 10/16/97 v 4 Page 3



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

e i e

In Re SRBA ) Al Subcase __ 63-27475
) (Insert water right no.)
Case No. 39576 )
) STANDARD FORM 1
) OBJECTION
)

Please fill in the following information:

B. NAME AND ADDRESS OF PERSON OBJECTING

Name: NAMPA & MERIDIAN IRRIGATION DISTRICT
Address: 1503 First Street South
Nampa, Idaho 83651

Daytime Phone: 208-466-7861

Name & Address of Attorney, if any:
Daniel V. Steenson

S. Bryce Farris

Ringert Clark Chartered

P.0O. Box 2773

Boise, ID 83701

C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTORS’S REPORT

Name: Janicek Properties L1L.C
Address: 1284 S Gosling Way
Eagle, Idaho 83616 SCANNED

OCT 03 2006

SF. 1 - Objection Page 1
Amended 106/16/97




D. I object to the following elements as recommended in the Director’s Report. (Please check the
Appropriate box(es)).

1. X Name and Address
Should be: ‘Disallowed. See below.

2. X Source
Should be: Disallowed. See below.

Should be: Disallowed. See below.
4. X Priority Date

Should be: Disallowed. See below.
5. X Point(s) of Diversion

Should be; Disallowed. See below.
6. a Instream Flow Description

Should be: NfA

7. X Purpose(s) of Use
Should be: Disallowed. See below.

8. X Period of Year
Should be: Disallowed. See below.

9. X Place of Use
Should be: Disallowed. See below.

10, X I object because;
X This water right should not exist.

O This water right was not recommended, but should be
recommended with the elements described above.

E. REASONS SUPFORTING OBJECTION (8S): This claimed water right is within the
boundaries of Nampa & Meridian Irrigation District (*“NMID™) and the source of said claim is a drain
which was constructed or enlarged by or for NMID. Said drain is owned, operated, maintained and
controlled by NMID and the water within said drain is sespage or waste water that has been developed,
captured and/or controlled by NMID. Therefore, said water is not subject to appropriation, would
amount to an impermissible trespass, and this claimed water right should not exist.

SF. 1 - Objection Page 2
Amended 10/16/57




| B, VERIFICATION (must be completed)

State of Idaho )
) ss.

County of Ada )
S. Bryce Farris, duly sworn, upon oath, deposes and says:

L hat T am the party/claimant filing this objection, as defined by I C. §§ 42-1401A (1) and (6) or that "~

I am the attorney f(z)i“' the party/claimant objecting and that I have read this objection, know its contents and
believe that the statements are true to the best of my knowledge.

8. Bryce Farris

Subscribed and sworn to before me on:_Q_%;Jl D DDy
Y

anIn g, = N ~.

““l P" H/ '0(' =

f:;\\l\l“"Q'"“?& "'..,’ Notary Publiefor W’*\
. . .y
$ .‘.' oTARY =% % Residing at: _~{~g e
i A 1% My Commission Expires:__Tw| 511D
- N
Y AN S
9&’ B ..PUBL _.:2'9 $
0 P tnneart, ?* &
“nyd TE OF VO
"!nuul‘“

SF. 1 - Objection Page 2
Amended 10/16/97




INSTRUCTIONS FOR MAILING

You must mail the objection, to the Clerk of the Court, FAX filings will not be accepted. You
must also send a copy to all the parties listed below in the Certificate of Mailing.

CERTIFICATE OF MAILING
.
1 certify that on April g?ﬁi , 2006, 1 mailed the original and copies of this objection, including all
attachments, to the following persons:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, 1D 83303-2707

2, One copy to the Claimant of the water right at the following address:
Name: Janicek Properties, LLC

Address: 1284 S. Gosling Way
Eagle, Idaho 83616

3. Copies to:

ID'WR Document Depository
PO Box 83720
Boise, ID 83720-0098

United States Department of Justice
Environment and Natural Resource Division
550 Wesi Fort Street, MSC 033

Boise, ID 83724

Chief, Natural Resources Division
Office of the Attorney General

State of Idaho T
PO Box 44449 9
Boise, 1D 83711-4449
Signature of Objector or attorney
mailing on Objector’s behalf
SF. 1 « Objection Page 4

Amended 10/18/97




04/26/2005
IDAHO DEPARTMENT OF WATER RESOURCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:
NAME AND ADDRESS:

SOURCE:

QUANTITY:

PRIORITY DATE:
POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

63-27475

JANICEK PROPERTIES LLC

1284 S GOSLING WAY

EAGLE ID 83616

PURDAM GULCH CREEK TRIBUTARY: MASON CREEK
1.400 CFS

03/01/1951

TO3N RO1W 515 SESENE Within ADA County

PURPOSE OF USE PERIOD OF USE QUANTITY
IRRIGATION 03/01 1115 1.400 CFS
IRRIGATION Within ADA County
TO3N RO1W S15 SWNE 34.0 TO3N RO1W S15 SENE 36.0

70 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL:  Beneficial Use

Water Right 63-27475

Use of this right is combined with water from Nampza Meridian Irrigation
District.



Idaho Department of Water Resources

* TO3N, RO1W,
S15

Claim No: 63-27475
Prepared By: Kimberly Brown
Date: January 7, 2005

D Place of Use
. D Section Lines

14 1/4

@® Point of Diversion

| | Acres Irrigated = 70.0

0.04 0 0.4 0.08 Miles 1987 NAPP
e —




Page 1

O1/06/2005

IDAHD DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 63.27475

WATER RIGHT NUMBER: £3-27475

Owner Type Name and Address
Original Cwner GEORGE B DAVIS
3440 DAVIS LN
MERIDIAN ID 83642
Current Owner \/ JANIGEK PROPERTIES LLC +/

1284 5 GOBLING WAY
EAGLE, 1D 83618

?W%m

Priority Date: —06/20(4643+/ 1604 ML
oo weiss 3l01 195 625 2 Ton Mile R4
asis Beneficial lJsa J
Status: Active Mm %%%2
Source \/ Trihutary \/

PURDAM GULCH CREEK MASON CREEK

Beneficial Use From Ig Diversion Rate Annual Yolume

IRRIGATION f 315 1o 1115 [Li.. deBBGCFS V/

ke
’9@ % ! Total Diversion: ~+RECFS v
(4

Lotation of Paint(s) of Diversion

FURDAM GULGH CREEK
ADA County /'
Place of Use
IRRIGATION -
Mo 2o n
Twp Rge Sec | NE f i NW
/ INE I NW I SW] SE I NEINw]SW] SE
S WNOW 15 | A G
I v VI
12 Iéz:(o
Total Acres»-aé- \/ o !' g“& {;?Z
ﬁfg C} (0‘2}5{ /E
Condiions of Approval; ?; 71\(3 2, ;} m
Remarks:
1. Gereral Crwnership changed by DB 4/18/2004
ADD W
Commenis:

Dates and Other Infarmation:

/?@:ueﬁ No:

SE1ASEVANEY4 V

Sec. 15, Twp 03N, Rge 01W, E.Mn"/

| Sw § sE |
INE [NW]ISW] SE ] NE | NWISW] SE | Tolais
I i | T wes L

21513 17160,



Page 2 01/06/2005

IDAHC DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 63-27475

Claim Received Deate; BH8/1882

Enfargement Use Prigrity Date:

Enlargement Statute Priority Date:

State or Federal: 8

Cwmer Name Conhedtorn

Waier District Number:

Generic Max Rate Per Acre:

Generic Max Volume Per Acre:

Swan Falls Trust or Nontrust:

Swan Fails Dismissed:

DLE Act Numbser:

Carey Act Number:

Mitigation Plan: False
Combined Use Limis:

Element ReviewedNVerified Dales:

Element Last Reviewed Data Reviewer Last Verified Date  Verifler Status
Verification Log:

Elsmeni Date Time Stamp Reviewer Log text



—— -
; Field Exam Date |. 7.0

(i U%mﬂ St

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
ADJUDICATION FIELD REPORT

Prior to Field Exam

A Copy of Claim, claim has been si sealed, and dated by notary? y

A Check fees paid ¥90%2 (# %%n%%ﬁ + f@@g‘{ Fg o= 5 m«%ux%ﬁf W
Well logs (if needed) clistvicd ;fngf%

Copy of topo or NAPP ‘ Atwaw t% )gfw"-)

Check of Govt. Lots, if needed, Govi, Plat/Tax lot information ‘

Check POD & POU overlap, sce below —include overlapping right for exam

Evidence of Priority — if none, talk with claimant

R BCE O,

CLAIMANT INFORMATION - verify contact information is commlete
Claim No(s) A2~ 2774715

Qwner; Q@\/Wcﬁjf_ /%Mm, W Phone No. CQQC&D AN - DRIVR

v . 47 . -
Current Address: | 284 3. g@%@fu@;{} W&A?f 5 Ei'*ugii:’a 2 Bl &
W AL rossd  No change NAME IS THE SAME ¢
; ;U:.l i NEW OWNER B
_ e WK No change Address
025 S Tom 2 NEW ADDRESS -
Mens deamn o How long owned property? , , ,
83642
Accompanied by: M ! -f“\’
PRIORITY DATE

O No change — Complete evidence submitted or not necessary
O Incomplete — Claimant should be asked when water was first used and submit proof of date,
A Priority date is acceptable/within mandatory filing dates?

Priority date, per claimant, is: z | Pie r 19 LF%

{If priority date, based on your exam, seems questionable, explain below.) )
Tae _AQdaut 5 suomitted bry Dpvun “Taglere ow 48fow,
555"0;* ke 4o 1951, m’“@gﬁ‘ﬁ o & Q@mﬁ_&%wmd&w, 3 ’1‘661
am taz s diote. S
Source: ?uhai&wm _@"31&(.& *fLULz, Tributary to ka\ﬁm Gmﬁf_

# No Change ~SAME SOURCE
0 Source found is different than claimed:

POINT OF BDIVERSION

@ No change
O POD found is different than claimed:
0 If different, when did POD change?




DIVERSION AND DELIVERY SYSTEM
Points of Diversion:

ID Govt | 14| 14 1/4 1 Sec. | Twp. | Rge. | County | Method of Determmation/Remarks
# | Lot# ' GPS ID

iption of diverting wogks ‘ = ’
T e Miadiadeon Tuld Bt (ols]odd),

v

OVERLAP REVIEW
. . 4
Other water rights with the same point of diversion: qw

Does overlap add acres or uses to existing system, increase rate of flow or volume, or other? Explain:

TO AC

WATER USES ) ) i : N o i
) %&&m oig, A2 . Sll + I i -0 L dioe
2  Nochange /{5“ ‘ -
T SR
0 Different Uses i 3
Use Wiﬁ@{{{iﬁk}’mm 3}* To 3%4:1}%:::211‘1‘cmwm__i H crs AFA
X N S e
Use From To Amount CFS AFA
Use e B EOTIE T “”"MwIQN Amount CFS AFA
D N P -,
?3{"5‘&.“} [Eaflac L Vi LY c&s & [TES5E 'Zk}&)dug =1 .99
TOTAL ?QLUME.;—M{%;*OW water only f@WﬁY’w
A Incomplete on claim, the total is, Amount CFS _ AFA ’%& €1 olarEam =
@ Changes found, the new total is, Amount 14 crs AFA  Af e i\i}.{)‘

0 More than 1” per Acre? Yes (claimant must complete excess flow sheet)

NON-JRRIGATION USES: Q\f\
JAOWLL

Q Mo change
4 Changes Fxam found: Domestic # of homes Stock #
Types Additional comments:
PLACE OF USE:

0 No Change /%ILC-QQ ?\\D"- S V2| < | 3 3760 .

;( Changes shown below:

W]



NE

Totals

Place of Use NW SW SE
TWP RGE | SEC | NE | NW |[SW |SE [ NE [ NW |SW |SE | NE | NW | SW | SE | NE | NW | SW | SE
5N 1IN (3 25 126 7C

Overlap with other water rights:

VNewe

Does overlap increase rate of flow, volume, additional acres, different source for same acres? Explain:

Delivery System Narrative:

See Ad)%udl‘(‘-_oﬁcﬂ Tl % (¢

5[0,

Well or Diversion Motor Make Hp | Motor Serial No. Pump Make Pump Senal No. or
Identification No Discharge size
GPS ID A+ OO0 241
6P — | 230343,
(2R 02777
FLOW MEASUREMENTS:

Attach appropriate documents

NARRATIVE/REMARKS/COMMENTS ( O\/ ER\




Umb csw&mwndz W\’(f’n. muvf?cc N\mk@;@w ﬁzrw;»gﬁé*n {sbwet
Wik, v -

Vol e S 1205(Z (60,

AFTER EXAM THE FILE SHOULD CONTAIN:
g’ Completed claim checklist
A Photographs of POD’s and POU
A GPS readings
A Completed map and or GIS layout showing POIY’s and POU

DATE EXAM CONDUCTED: |17, 05 (i Gggx‘m hﬁ,me,w)

FIELD EXAMINER: \’{xwio(y{e/b, FBYeCUTIA




M\M{W AN —

ater Right # Type
%*2?3{: o g

IDAHO QQPARTM ENT OF WATER RESOURCES 010712005
ADJUDICATION CLAIM POD REVIEW REPORT
ADJUDICATION CLAIM NUMBER: §3-27475 1
Twp Rge Sec QQ Q Lot Source Nameo
BIN-——— O 15 5 K JAMICEK PROBERTIES |1 C
MASON CREEK

dNe @*’L‘“@\/g\,%%g



Right # Type
WAL G T

7475 hmiTT

SV erta duied

i

\DAHO DEPARTMENT OF'\\V}I}ATER RESQURCES

810772005
ADJUBIC ATION CLAIM POU REVIEW REPORT
ADJUBICATION CLAIM NUMBER: 63-27475 1
Twp Rge Sec QQ Q Lot Purpose of Use AcresiTotal Nams
AN W 15 SW NE IRRIGATION 40780 JANICEK PROPERTIES LLE
WNTTOTW 1% Sk NE IRRIGATION A0IET SARIGEK-PROBERTIES ) LC

Mo et

A
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S
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TQiO

A e w28

s¥: however, withoutit ussisfance

REPORT OF ACREAGE tﬁ::&??:é;;& oii gibiiity for ossistance. Furnishing this detais volunta

| _lor]

{6~ P78}
sondot beprovided. The date moy be furnishad fo ony sgency respensibie forenforcingthe Act,
FARM P ERATOR STHRR INLLEEFIED FRODUTERS ; APEIGHMENT

o ?‘FARM K BAME AND ADORESS LAND . KEY SAME AHD ABORE RS LTIMER FaARMY LA T
K )
E . 387 BRAD IANIZEK 79 :
y ¢+ C 69JS W USPICK B-15 RECEIVED

SLO0P  mERIIA. IL 33612 ‘

5 FEB § 1 2005
r PRGGRAM YEAR WATER RESGURCESY

K o 387 GEORGE B DAVIS feyras 6 WESTERN REGION
y v C 231 EAST 187 aTHER

", OW  MERINIAN IL 4364y (7 ¥ |7
SECTION | - FARM FIELD REPORT (NOTE: Grey Shoded Araa 1o be Filled In by Repsrrer ONLY.)

ROP GH L AND. GOE SUMBAARY DEDLGTIONS

n:gfw f:;i.o CRGP OR LANG WEE .L a.} {3} = @ g’%’i {;\ KEY IsHARR DIAPOBITION HE THOS zg::: Tr—— —— wfé;;s &;:;;L&
-} b 2 3 4 =g ? 1 T2 v

+

A

A}
ol

O

¥

TOTAL OPERATOR REPORT

TOTAL REFORTER'S REPORT Ie
SECTION it « OPERATOR'S CERTIFHCATION

2 coriify to the Beat of my knowledde and befiaf that the acresges of cropy and lund utes
listed hersin are frya and coreoct, Furthes, my aignature conglitutes awthoriiy for ASCS
personnel to enter my fatin for makfnﬁ any gprogram determinations.

DATE

SPERATOR'S SIUNATURE

Dl BN

PATE
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Ascs.q_sa UNITED STATES DEPARTMENT OF AGRICULTURE
(3-5-82) Agricultural Stablilzation and Conservation Service

NOTICE OF DETERMINED ACREAGE

FARM NO., NAME AND ADDRESS ..I —
o 387 Brad Janicek : Ada Co. ASCS
: C 6905 W. Ustick 5330 Morris Hil1l NAME AND
€ Meridian, ID 83642 Boise, ID 83706 |4 280RTYa3cs
; ) OFFICE
=]
R
/—n
L J 1984 3-j-55
: CROP DATE OF
G.B. Davis - OW YEAR MAILING
1. Program Crops 2. Quots Crops
ROP AND - DETER-
resmiTreo | WNSEIED| Mives | PUIE cror ASOEORS | WEAmTER | miEn | RS
A B c D E F & H 1
Wheat ELS Cotton
Tobacco
Barley 16.8. 16.8. - (Fl?.l% E‘.ured)
Tobacco
Oats { )
Tobacco
Corn 26.3 .| 26.3 - - ( )
Grain A Tebacco
Sorghum { )
Peanuts ___DIFF.
g{g’ ISER 11.2 | 11.2°] -  |(ForNuty
Sugar ] Peanuts
KﬁxBeets 14,3 14.3 - ( )
Designated
Cons, Use

IMPORTANT NOTICE - Read Carefully

3. This notice of determined acreage shall constitute notice to all persons who as landiord, tenant, or sharecropper are interested in the
crops on this farm.

4, If you believe any acreage determined for this farm is not correct, you may have-such acreage redetermined by filing a request for
redetermination at the County ASCS Office within 15 days from the date of this notice, and making a cash deposit to cover the cost
of redetermination. (Your deposit will be refunded if a significant error in the initial acreage determination is found.)

5. For tobacco farms except Flue-Cured and Burley. f you wish to adjust the acreage to the extent indicated in column 21, your inten-

tion to do so must be made known to the County Office within 15 days from the date of this notice. Also, your cash deposit to
cover the cost of a farm visit must be made before any marketing.

6. REMAHKS -

Late filgd report of acreage ground checked 3-1-85, acreages verified 2-27-85
with aerdial flown 7-8%.

Acreages verified as reported and will be used for history purposes.

Notice of Yields and Acreage Bases 1indicates applicable 1985 acreage bases.

IF YOU HAVE ANY QUESTIONS CONCERNING THIS NOTICE, CONTACT YOUR COUNTY ASCS OFFICE
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ASTS-409 82072
FARM NO. NAME & ADDRESS PROGRAM YEAR SERIAL, MNO. .
oo Gt e ege o ‘s P ——
HT TR (. /
- . o ;. (o]
e FoatooE o ad . oa e I T U.5. DEPARTMENT OF AGRICULTURE
5o . . o Agricuttural Slabilization gnd Conservatiao Service
. ~
[+]
5,

MEASUREMENT SERVICE RECORD

5‘&&&3’2&@&8@8&5 OF PERSON TO CONTACT
I

| TELEPHDNE NO.

F@M EOCATION S

.3 N Lo g D

£
s,

SECTION 1 - SERVICE REQUEST AND COST

1. KIND OF SERVICE REQUEST 2. PROGAAM CRGP QR LAND USE B, ¥o ACRES 1 4. NORLWOTS 1%, CosT B, BASIC FARM RATE
[ER P
Stake and Reference ] ¢ T
Maasuremant aftar Planting [} Coh -k i
Rameasorament [ T J. TOYAL COBT QX SERVICE
A GuetsTaD
OTHER {Specifyl i .
ceob e sy R T B RN g -7
8. PERSON MAKING REQUEST: 1 hereby agree ISEC"“‘?““W‘““E oF FFESON i?,"‘“s REQUEST 7/ DATE -
to pay the cost of the service a5 requestsd i“é;w& ,(,,/ i Tt o -
9. CASH RECEIPY T 18. DEDUCTION FROM PROGRAN PAYMENT (MS Oniy}
PAYMENT RECEIVED FOR SERVICES.REQUESTED - ! rmguast that full payment in the amount MEASUGREMENT SERVICE
. . S ~ indicated e deducted from Lhe first whost, CHARGE
s Seid N { crorMo 1 - gask[T] feed gram or cotion payment due me.
SIGNATURE or COUNTY OFFICE EMPLOYEE ] DATE — SIGHNATURE OF PERSON MAKING REQUEST DATE
A /A A
1" FOR REMEASUQE”ENﬁONtY 12, $PESIAL IRSTRUCTIONS TO REPGRTER
i REFUND FOR {Crop or secvion)
No Refund [}
AMOUNT ! CHETK No.i DATE EA?PROVAL REPORTER NAME ATE ISSUED DATE RETURNED
BECTION Il « RECORD OF MEASUREMENT SERVICE PERFORMED
ACRES DETERMINED
TRACT | FIELD
NO. | wo. GROP OR LAND USE oross | DEDUCTIONS | MeT ¢ w
Beioy [Coen |S Qutdd BiE
B 15 45— 17 prsnn ] Bttt R T ] e S L 23 24

T30 T

o
e

1.8

©arleyiorn
oS

Com lovn =TS

2B s -3

Sugar Beets, |p, 2|

j4-3

el = o lws

A

H. 2

TOTALS

fggu

26 332

oQ

8y

REFORTER
REPORTER: AW reguired determinations for EFORTE

tiis farm visit have been made in accordance
with appiicabie procedures.

Cpetetd (o dbicis

GATE
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' CONVERSATION MEMORANDUM

RE; Snake River Basin Adjudication Water Right No. A63-27475

January 14, 2005

Mr. Janicek called in response to the letter I sent him on January 7". He is currently
having the ASCS look in their archives for a crop report. According to Mr. Janicek, the
parcel of land in question is “really gravelly” and often “set aside.” As a result, it lays
fallow every few years because it is so gravelly. However, Mr. Jamcek believes it was
watered in the 5-year period before 1987. He said he will write an affidavit and attach

any documents the ASCS finds in order to provide evidence of this parcel’s use.

Kimberly Brown
Senior Water Resource Agent
Western Region



State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

FAX (208) 334-2348
Ianuary ?’ 2005 DIRK KEMPTHORNE
Governor
KARL .} DREHER
JANICEK PROPERTIES LIC Divector
1284 8 GOSLING WAY
EAGLE ID 83616

RE: Snake River Basin Claim No: A63.27475

Mr. Janicek,

Since Ireceived the evidence for your priority date and the field investigation for this claim has
been completed, I was recently able to begin reviewing your ¢laim.

During my review, it came to my attention that there appears to be a prolonged period of nonuse
associated with the plot of land depicted on the atiached 1987 aerial photograph; more
specifically, the land outlined in green. T have also attached aerial photos from 1994, 2000, and
2003 that show the particular plot of land in guestion.

In order for me to recommend the zcres outlined in green on the 1987 aerial photograph (the other
acres surrounding this plot to the east and the south are not in guestion}, it is necessary that you
submit information showing nse of this plot of land for irrigation purposes within the five-year
period preceeding 1987. My supervisor suggested that NRCS records would suffice, or you may
have other mformation yvou believe is sufficient.

Please submit this information by January 25, 2004. If you have any questions, please contact me
at 334-2190,

Respectfully Submitted,
Hiwdotitly roun
Kimberly L. Brown

Water Resource Agent
Adjudication Bureau

Enclosure: Notice of Claim A63-05048






Ada County Assessor Land Records Divsion

& & & & & & & o & &

Land Records

Main Page
Froparty Search
Online Map
Comact Us
Bizclatiner
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Page 1 of |
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Property Details for Parcel $1215131760

General Information

Property Acres: 80.600

Zone Code: RUT

Primary Code Area; 242 Tax Districts

Group Type: SECT

Subdivision: 3N 1W 15

SectHon: INTWIS

Property Description

S2NE4

SEC 15 3N 1W

Property Address ’
625 S TEN MILE RD e

MERIDIAN, ID 83842

* Assessor Main Page Parcel Valuation Details
* Administration Assessment State " Acreage - Assessed | Valuation
» Information | Roll Catsgory Code o Valug Method
s Appraisal Primary H0RRIGATED AG 73.000 $68.700 INCOME
E b Primary 180-WASTE LAND 6.000 SGINCOME
¢ R’:Z’ﬁ;’ans and Primary 100-HOMESITE ON AG 1.000 . S$70.000 MARKET
eauctions Total Assessed Value:  $138,700
s Motor Vehicles
* lLevyRaotes Parcel Valuation History
Assessed value for year 2004 $138,700
. Assessed value for year 2003 $2158,200
Ada County Links Assessed value for year 2002 $209,400
Assessed value for year 2001 $208,300
e Ada County Home Assessed value for year 2060 $183,000
Page Property Characteristics
L] Qﬁmrﬁissicners Agﬁcn“ur@
s Troasurer Land
» CherkifoditoriBecorder
» Developinont Services
o Humsn Resources iPrevious Search} [Mew Search] [Print View]
Contact Us ! Help Index | Disclaimer | About
s
hitp:/fwww.adacountyassessor.org/propsys/index. htrl?action=details&parcel=S121513176... 1/7/2005
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Characteristics ‘betail

Land Characteristics 1 for Parcel "$1245131760"

Rasidential Acres:

‘Gommercial Acres:

Other Acres:
MLS Area:
Street:

Utitity:

Water Source:
Sewer:
Sidewalks:
Curb-Gutiers:
Topography:
View:

Water Influence:

Water Frontage Festl:

Corner:

Clerk/AuditariRecorder
Sevelopment Services

1.000

0.000

0.0060

1030 - NW Meridian
None

Not Available
Mot Available
Nt Available
N

N

Mot Available
Not Available
None

¢

N

Contact Us | Help Index | Disclaimer | About

Page 1 of 1

{50 Back to Propert

1/772008
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Ada County Home
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Commissionars
Treasurar

Agricuiture Characteristics 1 for Parcel "51215131760"

Irrigated Acres:

Capability Class 1:
{Capability Class 2:
Capability Class 3:
Capability Class 4

Non-irrigated Acres:
Capability Class 1:
Capability Class 2:
Capability Class 3:
Capability Class 4:

Waste Acres:
Capability Class 8:

ClerkiauditorRecorder

Developmant Services
Human Resources

Contact Us | Help index | Disclaimer | About

Page 1 of 1
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| Field Exam Date & /75,0

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES  REG
ADJUDICATION FIELD REPORT VED

JUL
Prior to Field Exam . 13 2934
Copy of Claim, claim has been signed, sealed, and dated by notary? WM
Check fees paid
Well logs (if needed})
Copy of tope or NAPP

Check of Govt. Lots, if needed, Govt. Plat/Tax lot information
Check POD & POU overlap, see below — include overlapping right for exam
Evidence of Priority — if none, talk with claimant

[T e I s

CLAIMANT INFORMATION — verify contact information is complete
Claim No(s) @3- 27475

Qwmer: 6@:4?) Jﬁ&zﬁé‘&: Phone No.
Current Address: U325 WL.CorniDeEr, MERITHAN TOD BIL42

0 Nochange NAMEIS THE SAME
NEWOWNER __ Bzan Jaucex
1 No change Address
NEW ADDRESS
0 How long owned property?

Accompanied by: Eesd
PRIORITY DATE

X No change — Complete evidence submitted or not necessary
O Incomplete - Claimant should be asked when water was Hrst used and submit proof of date.

O Priority date is accepiable/within mandatory filing dates?

Priority date, per claimant, is:
(If priority date, based on your examni, seems questionable, explain below.)

Source: FuR pAM Guwes CpeER Tributary to

B No Change -SAME SOURCE
00 Source found is different than claimed:

POINT OF DIVERSION

& No change

t1  POD found is different than claimed:
0  If different, when did POD change?




e THC . AODOZY T
¥
[5??¢g = 230243 u
DIVERSION AND DELIVERY SYSTEM | (380277 j
_ Points of Diversion: s
ID [ Govt | 1/4 | 1/4 | 1/4 | Sec. | Twp. | Rge. | County | Method of Determination/Remarks
# | Lot# ) GPSID
SE€|S€ WE 1S BN VW | ADe | PS5 Nede Prurp
Description of diverting works

A Parwa WwaTen cipreR, (NSTOLLED tad & 2T GERTiceL O M P STRus T E o

pidier 16 Pureen Aecae The Sine oF Muetam Suer Co, (See broros )

Punt &5 10 & 7L

OVERLAP REVIEW

Other water rights with the same point of diversion:
Does overlap add acres or uses to existing system, increase rate of flow or volume, or other? Explain:

PR B lopeve e Lk gD Hean DTe 8o

Mo po- P e v nepra "0

WATER USES
R No change
0 Different Uses

Use TR@Ganan From 245 _To_ tiftr _Amowmt _4é CFS LS AFA
Use From To Ampant CFs AFA
Use From To Amount CFs AFA
TOTAL YOLUME - Groundwater only

0 Incomplete on claim, the total is, Amount CFS AFA

f1  Changes found, the new total is, Amount CFS AEBA

O Morethan 17 per Acre? Yes {claimant must complets excess flow sheet)
NON-IRRIGATION USES:

1 No change

G Changes Exam found: Domestic # of homes Stock #

Types Additional comments:

PLACE OF USE:

‘T No Change

W( Changes shown below:



Totals

Place of Use NE NW SW SE
TWP ROE | SEC | NE | NW  SW [SE|[NE [ NW [SW SE|[NE|NW | SW | SE [ NE | NW | 8w | SE
S M fw (1S 2 22 FAR

Overlap with other water rights:

Does overlap increase rate of flow, volume, additional acres, different source for same acres? Explain:

Epemt AGous "rans Fhem, T HALSo t5 DEciosny BiTes Foi SpneE ox
Moo b= j4 €71 DA D L IR Tey, PN e ol FPoe Bant., RaAs
Fhree s THIG Co- M1 MGLEY B A TETe 1 MT0 A Comaneres TrTos i Mic o iyl
WEST Arpaie TE Spure SIDE oFf THE BONK., HE SAVE ME cnz Mgy Pusd

%__ﬂ:m Feom Tl Pupa g to THE Moare Erey ComrnetL & EPpc., Ui b &

s BT ARG D D Eeand . AR s Bl A 5% 1 DI A« MHE Coans fi 50 GET TRA Digr Lo ren
AT THE ME (ol mMek ., V

[Well or Diversion Motor Make Hp | Motor Serial No. Pump Make Pump Serial No. or
Identification Mo Dizcharge size
GPS 1D

A opo 2417 mponrtex (15| 325 grse Parnmn 8.0/
W BTEL. L F To¥s

Mo 7%
L LiET 2ol ‘_’(/?aS" ol Fhar
FLOW MEASUREMENTS: Cree qpy PN Y0¥z 72, = 1 iBiGEm

sng’ o -
é¢$‘g§djﬂhﬂ/5‘,¢; 2 'SZ'C%

LT —

Attach appropriate documents

NARRATIVEREMARKS/COMMENTS
T CALLED BRAD oar S)2e/od — MO Answet- LETTATSAE TG lece . Bean Caced
on) yfegfod Arip T TOISCuesa] (i tel Hina THE UM2iow § 15 &wr Eadit o Tt

(1) BTENe (21 Coptte  THEY Frrmd cwp 7o EROM THE PubDAM Suc e CIEEER, LIt

~ )
.

15 A5 Srbwn ond THE RER N, ProTos THE LATEk o ctio & CopreaeT i
JrsEn Dncs Hu006 YHE Sovid Sepe or Emim (See dace Brorn), THE Comigeie

Turew 15 A 14 piren. @ 37 Fgpr Porco THE CaAdicire 15 2.5 crs @ .00l Fer Scpos
THEY Lo a0 Poumd w Alelhe Foon Trg Oumv® To Toe NE Cormdr, Wois o Porrosn o
G e PiPE. THEY flooe ug 60 A Conrem PIPE AD NG THE MNosTHE & 5F Ebpmm
To (RRueaAre “Tris ARSA KNgATA o e gvin Suree Ceeswa T HIE Yere(Rood)
Every T Woegd oF Pulo and Guilm Cawng 18 10 Frve g » THE taapa -
MERID A HenboaTe AT TH € ME o gmern, (5 0 PeARE .
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W T+ Aopirow e Pars 4,/2///5 1"/ 7/‘7}/0 ¥

AFTER EXAM THE FILE SHOULD CONTAIN:
0O Completed claim checklist
O Photographs of POD’s and POU

a GPS readings
O Completed map and or GIS layout showing POD’s and POU

DATE EXAM CONDUCTED: _s/24/ev, &/is/o4, 7/ 7/od

FIELD EXAMINER: __/ Juend e M- M—Lw—-




Idaho Department of Water Resources

Claim Number: 63-27475
l.egal: T3N, R1W, §15
Reviewed By:

O}

[

Point of Diversion

| Place of Use

Section Lines

Quarter Quarter Lines

025 05 Mies

1987 Napp Photo

W:’JQ,Q_) /%" 11320

880 [
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63-27475

06 15 2004
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HYDRAULICSz Capacity of Concrete Lined Conals — Normaol b =10

Flow n =0.014
£ =1.0
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smean velocity f /zec.

= hydroulic rodius 1.
ool fit;fiefs? of roughedp%:
= slope of en radien
=c‘|§§ia&i x:?s?;r?ga?boﬁom

slope
=¢hanne! bottom slope

v

r
a
3
Se
So

@ — e, Freebourd
Gurve

&1

L HOTTOM SLOPE (feet per foot)

b 1 :%
: @é‘,}é}

& 78910
WATER FLOW {cubic fest per second )
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REFERENCE :

U. 8. DEPARTMENT of AGRICULTURE
SOIL CONSERVATION SERVICE

ENGINEERING and WATERSHED PLANNING UNIT

PORTLAND, OREGON

Sheet 3 of 2
Date :  November 1956

Drawing No, 7-L-20I151
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State of Idahe
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

DIRK KEMPFTHORNE
Governer -

FAX COVER SHEET KARL J. DREFER
Dircetor

j 3 . TS
PATE: QU-Q"X T “ ZOOZ% FROM: mvgﬁ.\j‘;}@z{ﬁ,’x }M\fﬁ
)

i ] PR
TO: W %&wmu

re: Qoim #ACS - 27475 Opawie
U

Cuisstivgg l% Tew wiwd Ly szecive all Cﬁﬁmw ence.
Goe huin wekerr ik 5 Adoase Jile oo Vicke of

TOTAL PAGES SENT: reoversheet ROt Wil oud ALy

INTERNET SEARCH OF IDWR INFORMATION;:
WELL LOGS, WATER RIGHTS, SNAKE RIVER BASIN ADJUDICATION ETC.

You can search for ID'WR records on the Internet at wwwidwr stateid.us

Lock for “Top Picks” on the home page.

For Water Right &/or Adjudication information, click “Adjudication & Water Righis Search {text based)” for
best results. The best starting point in your search is to use the “Where” tab under that site and enter the township,
range, section {(and maybe %4 or %4 % of the section) for the property in question. Be sure to choose “Point of
Diversion™ of “Place of Use™ depending on the information you need (“both” means diversion and use are within
identical search parameters, not that either are within the parameters). Itis better to do a broader search first instead
of a narrow search. A narrow search would include a street address or person’s name, for example, and might mise

the information you are sceking.

For Well Log information, ¢lick “Well Construction Info Scarch.™ Again, use a broader search at first such as
township, range and section. Results will list information about the %4 %4 location in a section. You can nasrow your
search after seeing the initial results. Many well logs have been scanned and are available on the Internet.

Forms, Rules and Statutescan be found under “Top Picks.”

‘Whatever you are searching for, try a broad search first and narrow the search as needed. If you cannot find any
information or have trouble interpreting the information, contact the IDWR, staff person on duty each day. This
person is called the “office day” person and is available to provide general assistance. Call the office day person at

208-334-2190 between the hours of 8 and 5 Monday through Friday.

Your cooperation in using the Internet is appreciated. Your belp in asking for the “office day™ parson for general
help instead of a particular IDWR staff member helps us improve our efficiency and provide better, more cost
effective service to the public. Thank you.


http:www.idwr.state.id.us

State of Idaho
DEPARTMENT OF WATER RESOURCES

Waestern Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

DIRK KEMPTHORNE
Governor

April 16, 2004 KARL I DREHER
Directer

JANICEK PROPERTIES LLC
1284 8 GOSLING WAY
EAGLE ID 83616

Re: Notice of Claim to a Water Right No. 63-27475
Dear Claimant(s):

Enclosed is a copy of the above referenced claim(s), which reflect the change in ownership of the
land and appurtenant water rights, covered under the original filing.

Please note that the enclosed Notice of Claim to a Water Right is not a final determination of your
water right. This claim was filed during claims taking in the Snake River Basin Adjudication
{SRBA)} and has not yet been verified by this Department. Water rights are established and
maintained by beneficial use of water for the uses designated on this claim form dating back to
the priority date listed. This claim will be investigated, verified and recommended to the SRBA
Court for court decree sometime in the near future. You will be nofified prior to the beginning of
any verification of this water right.

Thank you for your patience and cooperation, as we have had several water right changes to
process. If you have any questions concerning the enclosed daim, please feel free to contact this
office.

Sincerely, .
Denise Buffington

Office Specialist 1
Adjudication Section
Western Region Office
DB: db

Enclosure



WILLIAM R. SNYDER & ASSOCIATES, P.A.

ATTORNEYS AND COUNSELORS
Kﬂlgfg %géomm S0 WEST FRANKLIN STREET, UPPER LEVEL ;13%11_%3 FQI%%RESS
MA N SONY DAHD BOX 2588
WILLIAM R. SNYTE# BOISE, ¥ 83702 BOIgE, IDAHO BIF6-2348
*Ademited in kaho {208) 336-5080 ~ TELEPHONE
and Calffomia {208) 3434530 ~ FACSIMAE erslegataam

April 15, 2004

RECEIVED

Kimberly Brown
Idaho Dept. of Water Resources APR 16 2004

i £5
2755 g Way R
Boise, ID 83705-5082

Re:  Water Right #A63-27475

Dear Ms. Brown: \

This letter will confirm our discussions on April 14, 2004. My understanding
is that some evidence is needed to show vested title in Janicek Properties, LLC in
order for the water right to be placed in the name of Janicek Properties, LLC.

I am enclosing copies of the (1) Grant Deed by Grantors Bradley J. Janicek and
LouAnn Janicek to Grantee Janicek Properties, LLC, (2) Commitment for Title
Insurance where title is vested in Richard Davis, as his separate estate, (3) Agreement
for Purchase/Sale of Real Property between Richard G. Davis and E. Joanne Davis
and Bradley J. Janicek and LouAnn Janicek, and {4) Deed of Distribution by Personal
Representative, wherein the Grantor, George B. Davis as Personal Representative of
the Estate of Doris N. Davis distributed the Property to Grantee George B. Davis.
This information should aid you in placing the water right in the name of Janicek
Properties, LLC.

Further, it is my understanding that if the information provided in this packet
does not suffice as complete evidence of either (1) the claimed water right priority
date by Mr. Janicek or (2) the cutrent ownership of the Property, that someone from
your department will contact me. I also understand that there is no deadline for
turning in the information regarding the priority date of the water right or current
ownership of the Property. However, if you request additional information, I will
obtain the information and send it to you as soon as possible after your request.

Please ensure that these are placed in the appropriate file to support the
Janicek water right claim.



encl:

Thank you for your courtesy and assistance in this matter.

Sincerely,

IS = L 2o

Kristin E. Bjorkman



o 434 COUNTY RECORDER
_ J. DAVID HAYARRD - b']U/\ab
ROITE, 104

MERANT Dﬁiﬁi
2001 SP 28 RH10: 55 R |00063

FOR VALUE RECEIVED, BRADLEY J. JANICEK and LOUANN JANICEK,
as Grantor, do hereby grant, bargain, sell and convey unto JANICEK PROPERTIES,
L.I.C.,, an Idaho limited liability company, as Grantee, whose current address 1284 S.
Gosling Way, Eagle, Idaho, 83616, the following described premises in Ada County,
Idaho, to-wit;

SE 1/2 NE 1/4, Section 15, 3N, 1W of the Boise Meridian,
Ada County, Idaho.

TO HAVE AND TO HOLD The said premises, with their appurtenances, unto
the said Grantee, and said Grantee’s heirs and assigns, forever. This Grant is subject
to all encumbrances made or suffered by the Grantor, reservations, restrictions,
dedications, easements, rights of way and agreements, (if any) of record, and general
taxes and assessments, (including irrigation and utility assessments, if any} for the
current year, which are not yet due and payable, and that Grantor(s} will warrant and
defend the same from all lawful claims whatsoever.

DATED This 2% day of September, 2001.

Bradley J. J4i LouAnn Janicek
STATE OF 1IDAHO )

1 88,
County of Ada )

On this 78  day of September, 2001, before me, the undersigned, a Notary
Public in and for said State, personally appeared Bradley J. Janicek, known to me to
be the person whose name is subscribed to the within and foregoing instrument, and
acknowledged to me that he executed the same.

IN WITNESS WHEREOFEF, I have hereunto set my hand and affixed my
official seal the day and year first above written.
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STATE OF IDAHO )
88
County of Ada )

On this _ 2% day of September, 2001, before me, the undersigned, a Notary
Public in and for said State, personally appeared LouAnn Janicek, known to me to be
the person whose name is subscribed to the within and foregoing instrument, and
acknowledged to me that she executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official scal the day and year first above written.
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' RE
COMMITMENT FORTITLEINSURANCE CEIVED

PIONEER TITLE COMPANY OF ADA COUNTY (208)373-3700

OLD REPUBLIC NATIONAL TITLE INSURANCE COMPANY APR 16 2004
SCHEDULE A WATER RESOURCES
WESTERN REGION
File Number: F149250 1. Effective Date: JUNE 7, 1996 as of 7:30 AM.
PIONEER TITLE COMPANY WEST ONE BANK
B151 W. RIFLEMAN 607 E. CLEVELAND BLVD; CALDWELL
ATTN: KATHY COONTZ (373-3619) ATTN: JOHN DEROIN (455-3624 /(F)454-1587)

PIONEER 1031 COMPANY
£151 W. RIFLEMAN
ATTN: ROB ONNEN

TITLE INQUIRIES SHOULD BE DIRECTED TO:
JOHN POOLE

SR. TITLE OFFCER (PHONE 373-3660)

B151 W. RIFLEMAN

BOISE, ID 83704

2. Policy or Policies to be issued:

A [X] ALTA Owner's Policy, (4-6-90) [X] Standard Coverage (] Extended coverage Amount$285,000.00
Premium $1140.00

Proposed Insured: BRADLEY J. JANICEK AND LOU ANN JANICEK
B. [X] ALTA Loan Policy, (4-6-90) [] Standard Coverage [X] Extended coverage Amount $163,000.00
Premium $263.20

END 8.1 $10.00
END 100/116  $25.00

Proposed tnsured: WEST ONE BANK, IDAHO

3. The estate or interast In the land described or referred to in this Commitment and
covered herein is:

FEE SIMPLE

4. Tile tothe fee simple estate or interest in said land is al the effective date hereof vested
In:

RICHARD DAVIS, AS HIS SEPARATE ESTATE
5, Theland referred 1o in this Cornmitment is described as follows:

THE SOUTH HALF OF THE NORTHEAST QUARTER OF SECTION 15, TOWNSHIP 3 NORTH,
RANGE 1 WEST, BOISE MERIDIAN, ADA COUNTY, IDAHO.


http:163,000.00
http:Amoun1$295.000.oo

COMMITMENT FORTITLE INSURANCE
SCHEDULE B - SECTION |
File Number: P149250
REQUIREMENTS
Tha following are the requirements to be complied with:

ftem (a) Payment to or for the account of the grantors or merigagors of the full consideration
for the estate or interest to be insured.

item (b} Proper insteument(s) creating the estate ot interest 10 be insured must be executed and
duly filed for record, to wit:

S ——
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GCOMMITMENT FORTITLEINSURANCE

SCHEDULEB-SECTION 2
File Number: P140250

Schedute B of the palicy or policies to be issued wilt contain exceptions to the following
matters unless the same are disposed of to the satisfaction of the Company.

A Defects, liens, encumbrances, adverse clalms or other matters, if any, created, first
appearing in the public records, or attaching subsequent to the effective date hereof but
prior to the date the proposed insured acquires of record for value the estate or interest
or motigage thereon covered by this Commatment.

B. General Exceptions:
{1}  Rights or daims of parties in possession not shown by the public records.

{2)  Encroachments, overlaps, boundary line disputes, and any other matters which
would be disclosed by an acourate survey or inspection of the premises
including, but not limitad to, insufficient or Impaired access or matters
cortradictory to any survey plat shown by the public records,

(3) Easements, or clalms of sasements, not shown by the public records.

{4} Anylien, or right to alien, for services, labor, or material heretofore or
hereafter furnished, Imposed by law and not shown by the public records.

(5) {a) Unpaterted mining claims; (b} reservations or exceptions in patents or in
Acts authorizing the issuance thereof; (¢) water rights, claims or tile to
water, whether or not the maners excepted under (a), (b) or {¢) are shown by
the public racords.

{68) Taxes or special assessments which are not shown as existing liens by the
records of any taxing authority that levies taxes or assessmants on real
property or by the public records. Proceedings by a public agency which may
result in taxes or assessmeats, or notices of such proceedings, whether or not
shown by the records of such agency or by the public records,

*PARAGRAPHS 1,2.3,4,5 AND 6 WILL NOT APPEAR AS PRINTED EXCEPTIONS ON EXTENDED COVERAGE

POUICIES, EXCEPT AS TO SUCH PARTS THEREQF, WHICH MAY BE TYPED AS A SPECIAL EXCEFTION
IN SCHEDULE B8-SECTION 2.

C. Special Exceptions:
1. GENERAL TAXES FOR THE YEAR 1996, WHICH ARE LIENS, ARE NOT YET DUE AND PAYABLE.

2 ANY, RIGHT OR INTEREST IN ANY MINERAL, MINERAL RIGHTS, OR RELATED MATTERS,
INCLUDING BUT NOT LIMITED TO OIL, GAS, COAL, AND OTHER HYDROCARBONS,

CONTINUED
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F149250

3. AN EASEMENT CONTAINING CERTAIN TERMS, CONDITIONS AND PROVISIONS AFFECTING A
PORTION OF SAID PREMISES AND FOR THE PURPOSES STATED HEREIN,
FOR: POWER LINE EASEMENT
IN FAVOR OF: IDAHO POWER COMPANY
RECORDED: DECEMBER 23, 1974
INSTRUMENT NO.: 909785
AFFECTS: BEGINNING AT THE EAST QUARTER CORNER OF SECTION 15, TOWNSHIP 3 NORTH,
RANGE 1 WEST, BOISE MERIDIAN; THENCE
WEST ALONG NORTH SIDE OF HALF SECTION LINE A DISTANCE 500 FEET; THENCE
NORTH 30 FEET; THENCE
EAST TO COUNTY ROAD PROPERTY LINE

4, RIGHTS OR CLAIMS TO RIGHTS OF WAY FOR DITCHES, CANALS, LATERALS OR SLOUGHS AS
THE SAME MAY EXIST ON, OVER OR ACROSS SAID PREMISES.

= RIGHTS OF THE PUBLIC TO PORTIONS OF SAID PREMISES, IF ANY, WHICH MAY LIE WITHIN
THE RIGHT OF WAY FOR TEN MILE RD.

AS DISCLOSED BY VARIOUS INSTRUMENTS OF RECORD.

6. UNRECORDED LEASEHOLDS, IF ANY, RIGHTS OF PARTIES IN POSSESSION OTHER THAN THE
VESTEES HEREIN, RIGHTS OF SECURED PARTIES UNDER FINANCING STATEMENTS ASTO

PERSONAL PROPERTY LOCATED ON THE PREMISES HEREIN AND THE RIGHTS OF TENANTS TO
REMOVE TRADE FIXTURES.

AMOUNT: $394.76 ™~ .

CASE NO.: CVOCe5D460aN- N / }Q’f
RECORDED: OCT OBEB ]

ATTORNEY c Py

THE LIEN-@F SAID JUDGMENT DEPENDS LEO IE IDENTITY OF THE JUDGMENT DEBTOR

8. IF THE PERSON MENTIONED IN SCHEDULE A, PARAGRAPH 4, IS PRESENTLY MARRIED, THE
SPOUSE MUST EXECUTE ANY CONVEYANCE OR ENCUMBRANCE OF THE SUBJECT PROPERTY

PURSUANT TO REQUIREMENTS OF CHAPTER 10, TITLE 55, IDAHO CODE, RELATING TO
HOMESTEADS

OR WE MUST BE FURNISHED SATISFACTORY PROOF THAT:

A, THE SUBJECT PROPERTY IS NOT VESTEE'S OR THEIR SPOUSE'S PRINCIPAL RESIDENCE
OR

B. PROOFTHAT THE VESTED OWNER IS NOT MARRIED

8. POSSIBLE MATTERS RELATING TO GENERAL EXCEPTIONS PARAGRAPHS 1 THRU 6, HEREIN IN
CONNECTION WITH ANY EXTENDED COVERAGE POLICY SHOWN IN SCHEDULE A TO BE ISSUED.
ADVERSE MATTERS IF ANY, WILL BE SHOWN IN A SUPPLEMENTAL REPORT TO THIS
COMMITMENT, OR ON AN UPDATED COMMITMENT, AND WILL BE SHOWN AS SPECIAL

EXCEPTIONS IN ANY POUCY TO BE ISSUED UNLESS CLEARED TO THE SATISFACTION OF THE
COMPANY,

END OF EXCEPTIONS

CONTINUED
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1149250

NOTE: IT APPEARS THAT THE LEGAL DESCRIPTION OF THE PROPERTY DESCRIBES MORE
THAN 20 ACRES. IF A DEED OF TRUST IS ANTICIPATED TO BE USED TQ SECURE THE
FORTHCOMING DEBT, WE RECOMMEND THAT YOU CONSULT WITH YOUR ATTORNEY AND IN
PARTICULAR, WITH REFERENCE TO SECTION 45-15802 OF THE IDAHO CODE WHICH PROVIDES IN
PART THAT A DEED OF TRUST MAY BE USED TO SECURE A DEBT IN REAL PROPERTY "NOT
EXCEEDING TWENTY {20) ACRES."

NOTE: FOR REFERENCE PURPOSES ONLY.
THE ADDRESS OF THE PROPERTY IS:

625 TEN MILE RD.

MERIDIAN, 1D 83642

NOTE: GENERAL TAXES FOR THE YEAR 1995, WHICH WERE LIENS, IN THE ORIGINAL SUM CF
$1683.92, ARE PAID. PARCEL NO. 24281215131760

NOTE: THE ABOVE AMOUNT OF TAXES DOES NOT REFLECT A HOME OWNERS EXEMPTION.
ANY NEW BUYER MUST APPLY TO THE COUNTY ASSESSOR'S OFFICE FOR SAID EXEMPTION.

NOTE: THERE IS NO NOTICE OF RECORD AND THEREFORE NO SEARCH HAS BEEN MADE FOR
ANY UNPAID ASSESSMENTS, CHARGES OR FEES FOR SEWER, WATER, GARBAGE, IRRIGATION
AND OTHER POSSIBLE UTILITY SERVICES.

NOTE: IF THE PROPOSED INSURED UNDER THE POLICY TO ISSUE HAS ANY QUESTIONS
CONCERNING THE COVERAGE OR EXCLUSIONS FROM COVERAGE, THE COMPANY WILL BE
PLEASED TO PROVIDE AN EXPLANATION.

NOTE: PURSUANT TO THE STATE OF IDAHO INSURANCE REGULATIONS, A CANCELLATION FEE
1S TO BE CHARGED ON ALL CANCELLED ORDERS. UNLESS OTHERWISE ADVISED, ORDERS
WILL BE CONSIDERED CANCELLED S{X MONTHS AFTER THE EFFECTIVE DATE ON THE
COMMITMENT. THE AMOUNT OF THE FEE ASSESSED SHALL BE IN ACCORDANCE WITH OUR
RATE FILING WITH THE IDAMO DEPARTMENT OF INSURANCE.

[ Vel M ST T RS
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THIS AGREEMENT is made and entered into this 25th day of March, 1996, and is
by and between Richard G. Davis and E. Joanne Davis, husband and wife, hereinafter
referred 1o as "Seller*, and Brad J. Janicek and LouAnn Janicek, husband and wife,
hereinafter referred to as "Buyer”.

WITNESSETH:

In consideration of the earnest money paid by buyer to Seller, and the mutual
benefits to be received by each party, the parties agree as follows:

1. Description of property: Seller agrees to sell all of his right, title, and
interest in and to that certain parce! of real property described below o Buyer, and

Buyer agrees to purchase said real property from Seller. That property is legally known
as:

SE 1/2 NE 1/4, Section 15, 3N, 1W of the Boise Meridian, Ada
County, Idaho;

Which shall include all outbuildings, residences, ditches and ditch rights,

water rights, subsurface rights, all appurtenances and attachments, which are all jointly
hereinafter referred to as "the premises”.

2, Purchase price: Buyer agrees to pay to Seller the total sum of Two

hundred ninety-five thousand two-hundred fifty dollars ($295,250.00) , to be paid as
follows:

{a} The cash down payment of two hundred seventy thousand dollars
{$270,000) (which includes the three thousand dollars ($3.000.00) eamest money paid
by Buyer to Seller at the execution of this Agreement); and

(b) The sum of Twenty five thousand two hundred fifty dollars
{$25.250.00} payable by a mortgage note to Seller secured by a second mortgage on
the premises. Said note shall bear interest at the rate of 7% per annum, and shall be
amortized over a period of five years, and shall be payable in equal annual installiments

of principal and accrued interest. The maker shall have the urvestricted right of
prepayment.

3. Buyers contingencies. Buyers agreement 1o purchase the premises from
Seller is contingent upon the following events:

{a) That Buyer shall obtain acceptable finarcing to complete the
purchase.


http:25.250.00
http:3.000.00
http:295.250.00

{b) Seller shall be able to deliver good and merchantable title to the
premises and that title is free and clear of all liens and encumbrances other than 1896
accruing properly taxes.

4. Closing: The parties shall make good faith efforts to close this sale on or
before July 1, 1996. The closing agent shall be Pioneer Title company, and the parties
agree to divide the closing costs as follows:

(&) Seller alone shall pay the cost of a policy of title insurance, insuring
good title to Buyer, for the total amount of the purchase prics.

{b) Buyer alone shall pay all points, fees, or costs required by lender as
Buyer's cost incurred in Buyer's obtaining financing, except the cost of any environmental
survey required, which shall be spilit.

{c) All other costs, including, but not limited 1o, recording fees and fees
of the closing agent, shall be borne equally between Seller and Buyer.

5. Taxes, assessments, and insurance: The closing agent shall pro-rats the
real property taxes and pertinent assessments for water for 1996, according to 1995
assessments, to and through the date of closing. Ali real property taxes and
assessments owing, including any penalties and interest, through the year ending 1995
shall be paid by Seller, and may be deducted by the closing agent from Seller's net
proceeds. It is understood that Buyer will obtain their own policy of hazard insurance
and assume all risk of loss from the date of closing forward. Closing agent shall make
all other adjustments commonly made by closing agents.

6. Condition and possession: The sale of this property is “as is* and is
without warranty except as to title and environment quality. Seller warrants that there are
no charges or costs against the property arising from public services such as sewer,
water, electrical, or otherwise, or if such charges exist that Seller will pay them through
the closing agent through the date of Buyer's possession.

Seller agrees that Buyer shall have possession of the premises at the date
of closing.

7. Earnest money:  As consideration for this Agreement, Buyer hereby
delivers to Seller the sum of three thousand dollars ($3,000.00} eamest money. In the
event that Buyer fails to close and consummate the sale according to the terms of this
Agreement, then fiftesn hundred ($1500.00} of the total samest money shall be retained
by Seller, not as a forfeiture but to defray the costs and expenses Seller has incurred
and the balance retumned to the Buyer. In the event of a failed contingency of a failure

by Seller to otherwise perform, then Seller shall return ali earnast money to Buyer upon
demand.


http:3.oo0.00

8. Title and title insurance: Al closing Seller shall execute and deliver to
Buyer a warranty deed conveying good and merchantable title to Buyer, which shall be
subject only to a first mortgage in favor of Buyer's lender, and 1996 taxes and Seller's
second mortgage. Seller shall purchase for Buyer an owners' policy of title insurance,
which policy shall insure good and merchantable title as required by this Agreement.

9. Default or breach: In the event either party to this Agreement shall breach
any covenant or warranty or shall be in default of a obligation to the other, that party
shall pay, in addition to damages or other loss occasioned by said breach or default,
reasonable attomey fees to the non-defaulting party.

10. Entir reement: This document shall contain the entire agreement of
the parties. All conversations, oral representations, or statements shall have no further
force and effect. Any modification or change to this Agreement shall be valid only if it is
memorialized in writing and signed by both parties hereto. This Agreement shall not be
recorded, and shalt survive the closing documents only as to those matters not
addressed in any closing document.

Seller further understands that the attorney who has drawn this Agresment
has acted as the attomey for Buyer alone, and in the event Seller has any questions
concerning the meaning of any of the terms of this Agreement, he is advised to retain
independent counsel. The execution of this Agreement by Seller indicates his
vnderstanding and acceptance of all terms and conditions.



IN WITNESS WHEREOF the parties hereto have executed this Agreement this day
and year first above written.

Seller: Buyer:

QJ/}&C/—D{//J Zg,%%wz
Richard G. Davis™ Brad J. JardCe
E. Jc')a @ Davis %ﬁ;‘_&m}




STATE OF OREGON )
) Sss.
County of Jackson )

On this 3rd__ day of ‘I\Rarcrr 1996, before me, the undersigned, a Notary Public
in and for said State, personally appeared Richard G. Davis, known to me to be the

person who executed the within and foregoing instrument and acknowledged 1o me that
he executed the same.

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my official seal
the day and year first above written.

; ay.‘l"'e Ol: )( tAlL SE% ‘
H T RR
X ""!‘}%UBLF' OREGON

e/ L EION NO. 037845
2 %?‘Efmasmnimiswr X

N ot 4w -

Notary Public for Oregon
Residing at: 4000 S Pacific Hwy Medford 97501

My Comm. Exp.:_ Sept.14, 1098

\
\ﬁ

STATE OF OREGON )

} ss.
County of Jackson }

April
On this __3rd _day of Mareh; 1996, before me, the undersigned, a Notary Public
in and for said Sate, personally appeared E. Joanne Davis, known to me 1o be the

person who executed the within and foregoing instrument and acknowledged to me that
she executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal
the day and year first above written.

Notary Public for Oregon

Residing at: 4000t S Pacific Hwy Medford OR
My Comm. Exp.September 14, 1998




STATE OF IDAHO )
} ss.
County of Ada }

On this S\~ '~ day of March, 1996, before me, the undersigned, a Notary
Public in and for said State, personally appeared Brad J. Janicek, known to me to be the
person who executed the within and foregoing instrument and acknowledged to me that
he exacuted the same.

IN WITNESS WHEREQF, | have hersunto set my hand and affixed my official seal
the day and year first above wrilten,

* ‘jGH& N ——
. b o, 5
S e W 20 o
£37 apRY & Notary Public for Idaho
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Ei T T Residing ati__ YW e &7 = o
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STATE OF IDAHO )
} ss.
County of Ada }

On this . \5" “day of March, 1996, befors me, the undersigned a Notary
Public in and for said Sale, personally appeared LouAnn Janicek, known to me to be the

person who executed the within and foregoing instrument and acknowledged to me that
she executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal
the day and year first above written.

o ey,

3.-(‘).@‘,,? Nz, ", Notary Public for Idaho
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04/13/2004 16:49 FAX 2083841429 ALLIANCE

Representative of the Estate of Doris H. Devis,

Grantor, to George B. Davis, Gramtee, whoSe address ig'
Drive, Meridian, ID 83643, '

sald estate, filefl as Cése Number 3P-13221, in thé Bishe

of the Fourth Judiclal bistrict for the State of TG S
County, Idaho; and : -

title

THIS DEED, Made by Geprge B, .Davis, a&-

WHEREAS, Grantor is the qualified Perscaal Reprosedtsd

WHEREAS, Grantee is eabitled to distribuiien of tﬁé?féﬁ&
property hereinafter described; .

THEREFORE, far valuable consideration received, Geapkor
conveyzs snd releases to Grantee all of the Gesedent's right,

and interest in and to the following described rewl
proparty 1n Ada County, Idaho:

Lots 1 to 1 inclusive. and Lot 12 except the west 20 7

feet thereof, Block I, Williams addition to Meridian,.
Ada County, Idaho.

ALBG

Lots 28, 29 and 30, Block L, Meridian powars Addition,
Ada county, Idsho.

ALSQ

The South Half of the Northeast Quarter of Section 18,

Powneghip 3 North, Range 1 West, B.M.. Ada County,
fdaho.

ALEO

An irregulor tract in the Southeast Quarter of the
Southeast Quarter (SEi/4 $E1/4) of Secitlon Fiftesn
{18}, Township Three (3} North of Range One (1) West,
Boise Mecridian, described as follows:

From the qguarter section corner betwsen Sections
Fifteen (157 and Twenty-two (22), Township Three {3)
Horth of Range One (i} West, B.M., FEast along the
section line 1688.&8 feet:; thence Horth 27°58' East
292.6 feot, to the real place of beginning; thence
worth 27°3%' East 195 feet to an ireoa pin; thence South
60°16' East 150.1 feect to an iron pin; thence South
44727 West 208 Ffest to an iron pin; thencs North

DEED OF DISTRIBUTION BY DPERSONAL REPRESENTATIVE, P. 1
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ALLIANCE

16:49 FAX 2083841428

g
5§31 West 126.5 feet to the real gﬂ.&fc@ of beglnning,
and. suwtriect 1o road and ditck tight of way.
ALBO

Lot 2, Bleck 1, CGeorge Daviz sSubdivision, ada County,
Tdaho;

together with wal) and singular the tenements,
hereditaments and appurtenaznces therounto belonging or
in 2nywise appertaining:

subject to 21l easements and rights of way of record or
appesring on the lano,

DATED this 2ist day of December, 1890.

YOE€ B Vi >
Personal Repregentative of the Estate
of Doris N. Davis

3

STATE OF IDAHO ) -5
} s, &

County of Ada 3 %@
on this [ L day of L/ , 138/ , before me, the §
undersigned, & Notary FPubl in an or said State, personally £
appeared George B, Davis, kebwn o nme to be the person whose name | i
is subscribed +to the within instrument a3 ‘Yhe Personal 2
Representetive of the Estate of Doris K. Davis, and acknowledged P
to me that he esxecuted the same ss Such Persenasl Nepresentative. ;
IN WITNESS WHEREOF, I have hereunto get my hand and affized i

my official seal the day and year in thig certificate first &
hereinabove written, R I %
9101773 R SN
31017%7% %{Cm for Tdaho ST

residing at Boise, Idah / o e

Copmission Buplres: 'i/?c;.?f /’;,?»f}”é?-‘,v'_ LT

F
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DEED OF DISTRIBOTION BY PERSCNAL REPRESENTATIVE, P. 2
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CONVERSATION MEMORANDUM

RE: Snake River Basin Adjudication Water Right No. A63-27475

March 2, 2004
While reviewing Claim No. A63-04655, [ spoke with E. Marks and he mentioned that

George Davis passed away approximately 15 years ago. Since | have not received any
evidence of priority from Mr. Davis and the 2002 Tax Lot information states that Janicek
Properties LLC is the current owner of the land associated with this right, | sent a Change
in Ownership form and Evidence of Priority letter to Janicek Properties at 1284 §.
Gosling Way, Eagle.

March 15, 2004
Brad Janicek received the form and letter sent to him on 3/2/04. Tle stated that he 1s the
current owner. | explained the need to submit evidence of priority and file the Change in

Ownership form.

March 29, 2004

Kristin Bjorkman, Mr. Janicek’s attorney, called regarding evidence of priority. I
explained the need for evidence. Since Mr, Janicek purchased this land in 1996 and did
not have personal knowledge going back to the claimed priority date of 1943, Ms.
Bjorkman requested an extension of two weeks to submit evidence. (I mentioned to Ms.

Bjorkman that she should submit a Notice of Appearance with the department.)

April 14, 2004

Mi. Janicek hand delivered three affidavits as evidence of priority. While he was in the
office, 1 also showed him Ms. Water’s shapefile and he verified the outlined POU and
location of the POD.

Kimberly Brown
Senior Water Resource Agent
Western Region



ldaho Department of Water Resources

1987 Napp Photo

Claim Number: 63-27475
Legal: T3N, R1W, S15
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WILLIAM R. SNYDER & ASSOCIATES, P.A.
ATTORNEYS AND COUNSELORS
MaRK D. FERISON® - e g MALING ADERESS
WALLIAM R, SNYDER S20 WEST FHANKLIN STREET, UPFER LEVE], POST OFFICE B 2335
BOISE, IDAHO 83702 BORSE. AN B370T 255
" Admitied i idanc
i Gaformea {208} 336-9080C - TELEPHONE WWW.WTEISgE SO
(208 3434530 - Facemer

RECEIVED
April 13, 2004 APR 1 & 2004
WATER RESOURCES
VIA HAND DELIVERY WESTERR REGION
Kimberly Brown
Idaho Dept. of Water Resources
Western Regional Office
2735 Airport Way

Boise, 1D 83705-5082
Re:  Water Right #A63-27475

Dear Ms. Browry

I am enclosing the original statements of (1} Brad Janicek, (2) Ronald D.
Parks, and (3) Jexrry Taylor, each of which is to support Water Right #A63-27475, as
regards S¥ NE %, Section 15, T3N, RIW of the Boise Meridian, Ada County, Idaho.
Please ensure that these are placed in the appropriate file to support the Janicek water
right claim.

Thank you for your courtesy and assistance in this matter.

Smcerely,

WW

stm E Bjorkman

KEB/es
encl:




RECEIVED
APR 14 2004

WATER RESQURCES
WESTERN REGION

1. My name ig Jerry Taylor. I am 61 years of age and I have knowledge of

WATER RIGHT #A63-27475

the historical source of water upon the property | know as the “Davis Farm,” which is
more particularly described S 12 NE %, Section 15, 3N, 1W of the Boise Meridian, Ada
County, Idaho.

2. My father, Clyde Taylor, leased and farmed property adjacent to the Davis
Farm from approximately 1947 through 1999. He is now deceased.

3 As a voung boy, 1 fished and played in and around the drain ditch on the
Davis Farm and observed that water was being pumped from that drain ditch and used for
irrigation purposes on the crops growing on the Davis Farm.

4, I made these observations as far back as 1951 and have observed the
continued use of the source of irrigation water from the drain ditch on the Davis Farm to

crops growing on the Davis Farm.



RECEIVED

WATER RIGHT # A63-27475 APR 1 & 2004

WATER RESQURCES
WESTERN REGION

1. My name is Ronald D. Parks. 1am 58 vears of age and have knowledge of
the historical source of water upon the property I know as the “Davis Farm,” which is
more particularly described as § 12 NE Y4, Section 15, 3N, 1W of the Boise Meridian,
Ada County, Idaho.

2. My father, Robert C. Parks, leased and farmed the Davis Farm from
the owner, George Davis, from about 1956 to 1960. My father is now deceased.

3. Diuring this period of time, I observed my father lift water out of the drain
ditch on the Davis Farm and use the water to irrigate crops that my father grew on the
Davis Farm.

4. I made these observations as far back as 1956.

Dated this  £3 day of April, 2004.

e

Ronald D. Parks




RECEIVED
APR 1 4 2004

WATER RESOURCES

WATER RIGHT # A63-27475

1. My name is Brad ]. Janicek and I reside at 4325 W. Chinden, Meridian,
Idaho 83642, 1 make this statement to aid the Department of Water Resources to
determine the extent of a water right and the priority date of that water right as
identified in this statement and more particularly in Paragraph 2, which is know as
#A63-27475.

2. Janicek Properties, LLC, an Idaho limited liability company, is the
vested owner of a parcel of real property described as § %2 NE Y4, Section 15, 3N, R
I'W, Boise Meridian, Ada County, Idaho, (The “Property”}. I am an owner and
member of Janicel Properties, LLC. The Property has appurtenant water rights as
described in this statement. The Property is sometimes referred to as the “Davis
Farm” because it was owned for many years by the George Davis family.

3. I purchased the Property (with LouAnn Janicek} on July 3, 1996 and
thereafter we transferred it to Janicek Properties, LLC on September 28, 2001.

4. As an owner of the Property from July 3, 1996 to the date of this
statement, 1 have used water collected in a drain ditch on the Property, by pumping
water out of the drain ditch and applying it to crops growing on the Property from
March 15 to November 15 of each year. The source of that water is and has been

Purdam Gulch Creek.



5. When [ first purchased the Property, I was advised that the water right
described in Paragraph 4 was appurtenant to the Property.

6. Prior to my purchase of the Property, I leased the Property from the
George Davis family from 1976 to July 2, 1996. During that time I made the same
beneficial use of the water as I described in Paragraph 4 above.

7. While I leased the Property from the Davis family, | was advised by
George Davis that the Davis family had made the same beneficial use of the water
right that I described in Paragraph 4 above since the Davis family’s ownership, which
I believe to be from 1943 forward.

8.  Ihave also contacted other persons with knowledge of the beneficial use
of this water right as described by Paragraph 4 above and obtained their statements,
which should supplement my statement.

Dated this {4 day of April, 2004.

Brad ) ana cek /
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WILLIAM R. SNYDER & ASSOC.

A Professional Association

520 West Frankiin Street
Post Office Box 2338
Boise, Idaho 83701-2338
(208) 336-9080

FACSIMILE COVER SHEET - FOR IMMEDIATE DELIVERY

TO: Kimberly Brown, Idaho Department of Water Resources
D¢stination Fax Number:  (208) 3342348

FROM: Knstin E. Bjorkman
Sender's Fax Number: {208) 543-4539

RE: Water Right #A63-27475 (Brad Janicek)

DATE: March 29, 2004 (12:67PM).

This transmittal consists of this cover sheet plus 1 page.

Hard copy will not be sent.

FYOU DO NOT RECEIVE ALL OF THE PAGES, PLEASE CALL BACK AS BOON AS POSSBLE AT THE FOLLCWING NUMBER: (208} 23680840,

THE PAGIRS COMPRIBING THIS FACSIMILE TRANSMISSION CONTAIN CONFIDENTIAL BFORMATION FROM WILLIAM R SNTDER & ARSOCIATES,
THHS INFORMATION 18 INTENDED SOLELY FOR USE 8Y THE iINDMDUAL BNTITY NAMED AS THE REQIPENT HEREDFE. 1B YOU ARE NOT THE
INTENDED RECIMENT, BE AWpRE THAT AHY THSCLOSTERE, COPYING. HISTRIBUTION OR USE OF THE CONTENTS OF THIS TRANSMISSION 1S
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WILLIAM R. SNYDER & ASSOCIATES, P.A,

ATTORNEYS AND COUNSFLORS
WILLIAM R. SNYDER 0 FRANKLIN STREET, ;
MARK D, PERISON* 20 WEST 8 . UPPER LEVEL MAILING ADDRESS
BOWSE, IDAHO 3703 POST OFFICE BOY, 2318
« ABMITTED INTDAHO (208} 336-5080 BOISE, [DAHO 83701-233¢8
AND CALIFORNIA
FACSIMILE
(208) 3434519
wwrw. wriegal.cont
March 29, 2004
VIAFACSIMILE: 336-3538
Kimberly Brown
Idaho Department of Water Resources
{(208) 334-2190
(208) 334-2348
Re:  Water Right #463-27475 (Brad Janicek)

Dear Ms. Brown:

This letter will confirm a 14-day extension from the original due date of March 31, 2004
on the evidence of priority regarding water right #A63-27475. Thank you.

Sincerely vours,

Kristin E. Bjorkman


www.~."'m

State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idahe 83705-5082 - (208) 334-2190
FAX (208) 334-2348

DIRK KEMPTHORNE
Gaoverner

March 2, 2004 KARL J. DREHER
Dircetor

JANICEK PROPERTIES L1.C
1284 8. GOSLING WAY
EAGLE, ID 83616

RE: Snake River Basin Adjudication Water Right Number A63-27475

Dear Property Owner(s):

We have been advised you may be the new owner of the property with the water right
referenced above. Enclosed is a profile report for your review.

Before we can modify our records to reflect your ownership of this water right, we need to
have the enclosed Notice of Change of Water Right Ownership form completed. Please
follow the instructions attached to the form and retum it to this office with all of the
required information.

If you have any questions regarding this letter, please feel free to me at 334-2190.

Sincerely,

Kimberly Brown

Adjudication Section
Department of Water Resources
Western Region

Enclosures



State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

DIRK KEMPTHORNE
March 2, 2004 Gavernor

KARL J. DREHER
Director

JANICEK PROPERTIES LLC
1284 S. GOSLING WAY
EAGLE, I} 83616

RE: EVIDENCE OF PRIORITY
Snake River Basin Claim No(s): A63-27475

Dear Claimani(s),

In the past, George B. Davis submitted the above referenced claim(s) during the Snake River
Basin Adjudication (SRBA) claims taking. Enclosed is a computer generated print-out of the
claim(s) for your reference only, it is not necessary to return this print-out or re-file it. Mr. Davis
indicated, when this claim was filed, that the water right(s) was based on either a “Statutory
Claim” or “Beneficial Use™ of the water. Water rights of this type are established by historical use
of the water for a beneficial use purpose, dating back to the time the water was first used; this
date being the “Priority Date™ as shown on the enclosed print-out. Your claim(s) has not been
confirmed by a previous filing with the Department of Water Resources since there is no decree,
lHicense, or permit on file to verify the use of this water. For this reason, the Department is
reqguired to gather evidence from claimants supporting the date of priority for claims based on
historical beneficial use of water.

Enclosed is a pamphlet entitled “Evidence of Priority” which describes why evidence of the
priority date is necessary, along with examples of types of evidence that ¢an be submitted to
fulfill this requirement. While I encourage you to read the entire pamphlet, I direct your attention
to the two sections entitled *What Kind of Evidence is Reguired” and “Some Examples of
Documents Which May Be Evidence of the Priority Date.”

If no evidence of your priority date is submitted, or we do not hear from you within the time Hmit
below, your priority date, as claimed, may not be recommended to the SRBA court for decree.
This could jeopardize your water use under this right(s} if water availability problems arise in the
fature.

The required evidence supporting the priority date(s) requested needs to be submatted by March
30, 2004. Please let me know if you may not be able to submit proof of priority or have any
guestions not covered by this letter and the enclosed pamphlet, by the date indicated above.



STATE OF iDAHO

QFFICE OF THE ATTORNEY GENERAL

LAWRENCE G. WASDEN
February 10, 2004

GEORGE B DAVIS
3340 DAVIS LANE
MERIDIAN ID 83642

Re: SRBA Claim AG3-27475

Dear Clajmant{s):

B

! am the Deputy Attarney General assigned to represent the Jdaho Department of Water Resources in
Basin 63 in the Snake River Basin Adjudication.

The Department of Water Resources has previously contacted you regarding information on the priority
date for the above SRBA claim. In order to make a positive recommendation of this water right, each
element of the water right must be proven.

The Department plans to issue its.Preliminary Recommendations on this water right later this year, If
the Department does not receive all the necessary evidence for this claim, it will have no option but to
recomanend to the SRBA Court that this water right be disallowed, meaning that the water right will not
be valid.

Please contact Kimberly Brown at the Western Regional Office for the Idaho Department of Water
Resources at {208) 334.2190. 1f she does not hear from you by March 12, 2004, then your water
right will be recommended as disallowed,

Very truly vours,

NICHOLAS B. SPENCER
Deputy Attorney General
Idaho Department of Water Resources

NBS/pm

oo Kimberly Brown

Notural Resources Division - Water Regources Unit
130 North Ceotacd 51, Boise, kKiaho 83706.2237
Telophone: (208) 327-7820; Legal FAX: (208) 327.7066
Adpadication FAX: (208) 327-5400
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State of Idaho
» DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

{KEMPTHORNE
August 26, 2003 DIRK Ié}ézgmﬂ}rma

KARIL J. DREHER
Director

GEORGE B. DAVIS
3440 DAVIS LAND
MERIDIAN, 1D 83642

RE: EVIDENCE OF PRIORITY
Snake River Bagin Claim No(s): A63-27475

Dear Claimant(s),

In the past, you submitted the above referenced claim(s) during the Snake River Basin
Adjudication (SRBA) claims taking. Enclosed is a computer generated print-out of the claim(s)
for your reference only, it is not necessary to return this print-out or re-file it. You indicated,
when this claim was filed, that the water right{s) was based on either a “Statutory Claim™ or
“Beneficial Use™ of the water. Water rights of this type are established by historical use of the
water for a beneficial use purpose, dating back to the time the water was first used; this date being
the “Priority Date” as shown on the enclosed print-out. Y our claim(s) has not been confirmed by
a previous filing with the Department of Water Resources since there is no decree, license, or
permit on file to verify the use of this water. For this reason, the Department is required to gather
evidence from ciaimants supporting the date of priority for claims based on historical beneficial
use of water.

Enclosed is a pamphlet entitled “Evidence of Priority” which describes why evidence of the
priority date is necessary, along with examples of types of evidence that can be submitted to
fulfill this requirement. While I encourage you to read the entire pamphlet, I direct your attention
to the two sections entitled “What Kind of Evidence is Required” and “Some Examples of
Documents Which May Be Evidence of the Priority Date.”

If no evidence of your priority date is submitted, or we do not hear from you within the time limit
below, your priority date, as claimed, may not be recommended to the SRBA court for decree.
This could jeopardize your water use under this right(s) if water availability problems arise in the
future.

The reguired evidence supporting the priority date(s) requested needs to be submitted by
September 23, 2003. Please let me know if you may not be able to submit proof of priority or
have any questions not covered by this fetter and the enclosed pamphlet, by the date indicared
above.



State of Idako
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

PIRK KEMPTHORNE
Governer

KARL J. DREHER
Direcior

In addition, since it is our goal to decree the historical water rights within the Snake River Basin
as accurately as possible, field exams are now being conducted by Department water resource
agents to verify claims in this area. Please contact the Western Region office as soon as possible
1o set up a field exam

;

Respectfully Submiited,

%{&&}6&8 L. mon

Kimberly 1.. Brown
Water Resoorce Agent
Adjudication Bureau

Enclosure: “Evidence of Priority” pamphlet
Notice of Claim A63-27475

NOTE: If you no longer own the property upon which this claim was
filed, please contact this office immediately. Idaho State law requires that
the Department be notified of a change of owner or address on a water right.



