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DEPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Subcase No. 01-0006

InRe SRBA )
)
Case No. 39576 ) SECOND AFFIDAVIT OF
) MICHAEL C. ORR
)
STATE OF IDAHO )
} ss.
COUNTY OF ADA }

MICHAEL C. ORR, being first duly sworn upon his oath, deposes and states that:
1. I am a Deputy Attorney General in the Idaho Office of the Attorney

General and one of the attorneys of record for the State of Idaho in the above-entitled

proceedings.
2. The following is based upon my own personal knowledge.
3. Attached hereto as Exhibit 1 is true and comect copy of a letter to me

from American Falls Reservoir District No. 2’s (“District No. 2”) attorney Isaac D,

Keppler, dated September 13, 2010.

4. Attached hereto as Exhibit 2 is true and correct copy of a letter from me
to Isaac D. Keppler, dated September 15, 2010.

5. Aittached hereto as Exhibit 3 1s a true and correct copy of the transcript of

the “Hearing on Motion to Compel Discovery” in SRBA. Subcase No. 29-11609, dated

October 5, 2004,
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6. Attached hereto as Exhibit 4 is a true and correct copy of the “Order on
Motion to Compel, Motion to Sfrike and Motion to Accept” in SRBA Subcase No. 29-
11609, dated October 15, 2.004'

7. Attached hereto as Exhibit 5 is a true and correct copy of the transeript of
the Rule 30(b)(6) Deposition of the State of Idaho in this subcase, Testimony of Anthony
Olenichak, dated July-7, 2010.

8. Attached hereto as Exhibit 6 is a true and correct copy of District No. 2°s
responses to the State of Idaho’s second set of discovery requests to District No. 2 in this
subcase, dated January 3, 2011.

9. Atftached hereto as Exhibit 7 is a true and correct copy of District No. 2°s
responses to the State of Idaho’s third set of discovery requests to District No. 2 in this
subcase, dated February 8, 2011.

10.  Attached hereto as Exhibit 8 is a true and correct copy of District No. 2s
first set of discovery requests to the State of Idaho in this subcase, dated October 21,
2010.

11.  Attached hereto as Exhibit 9 are true and correct copies of excerpted
pages of the Rule 30(b)(6) deposition of District No. 2 in this subcase, witness, Craig D.
Hobdey, dated July 28, 2010.

Further your affiant sayeth naught.

DATED this 24™ day of March 2011.

Tnetoi Ol 4

MICHAEL C. ORR

111
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SUBSCRIBED AND SWORN to before me this Mday of March 2011.

e E
.:," ) 3 .
g Cféa 3
R .7 Notary Public for Idaho
e &% - ¥ Residing at: Boise
A My commission expires: %5.7[_;9‘/*
o ¥
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 24™ day of March 2011, I caused a true and
correct copy of the foregoing SECOND AFFIDAVIT OF MICHAEL C. ORR to be filed

with the Court and served on the following parties by the indicated methods:

Clerk of the SRBA Court

253 Third Avenune North
P.O.Box 2707

Twin Falls, Idaho 83303-2707

[} U.S. Mail

Hand Delivery

[ Certified Mail, Return Receipt
Requested

[} Overnight Mail

[ 1 Facsimile:

[} B-mail:

City of Pocatello
Represented by:
A Dean Tranmer
City of Pocatello
PO Box 4169
Pocatello, ID 83201

U.S. Mail

"] Hand Delivery

[ ] Centified Mail, Return Receipt
Requested

[_] Ovemight Mail

{ ] Facsimile:

(] E-mail: dranmer@pocatello.us

American Falls Reservoir District No. 2
Represented by:

C. Thomas Arkoosh

Isaac D. Keppler

Capitol Law Group, PLLC

205 N. 10™ Street, 4% Floor

Boise, ID 83701

and

301 Main St.
PO Box 32
Gooding, ID 83330

| (X1 U.S. Mail

(] Hand Delivery

[] Certified Mail, Return Receipt

Requested

(] Overnight Mail

[] Facsimile:

X E-mail:
tarkoosh@capitollawgroup.net

ikeppler@capitollawgroup.net

American Falls Reservoir District No. 2
Represented by:

| Craig D. Hobdey

Hobdey & Hobdey

PO Box 176

Gooding, ID 83330

U.S. Mail

[ ] Hand Delivery _

[[] Certified Mail, Return Receipt
Requested

[ ] Overnight Mail

[ ] Facsimile:
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B{ E-mail: hobdeycraig@gmail.com

Blackfoot Irrigation Co.

Fremont-Madison Irrigation

United Canal Co. ' '
Represented by:

Jerry R. Rigby

Rigby, Andrus & Rigby, Chtd.

25N.2™E,

PO Box 250

Rexburg, ID 83440-0250

< U.S. Mail
[ ] Hand Delivery

1 ] Certified Mail, Return Receipt

Requested

[] Ovemnight Mail

[ ] Facsimile:

[} E-mail: jrighy@rex-law.com

City of Pocatello

The Amalgamated Sugar Co.
Represented by:

Josephine P. Beeman

Beeman & Associates, PC

409 W, Jefferson St.

Boise, 1D 83702

U.S. Mail

(] Hand Delivery

{7 Certified Mail, Return Receipt
Requested

] Ovemnight Mail

[] Facsimile: _

[ ] E-mail: jo.beeman@beemanlaw.com

Independent Water Users of
Jefferson Irrigation Dist.
Monteview Canal Co.
Mud Lake Water Users Inc.
Producers Irrigation Co.
Represented by:
Robert L. Harris
Holden, Kidwell, Hahn & Crapo, PLLC
1000 Riverwalk Dr., Ste, 200

X U.S. Mail

[] Hand Delivery

[] Certified Mail, Return Receipt
Requested

[ ] Overnight Mail

[ ] Facsimile:

[ ] E-mail: rharris@holdenlegal com

PO Box 50130
Idaho Falls, ID 83405

N -
Aberdeen American Falls U.S. Mail

Bingham Ground Water District
Bonneville Jefferson Ground
Carey Valley Ground Water Dist.
Jefferson Clark Ground Water
Madison Ground Water District
Magic Valley Ground Watey Dist.
North Snake Ground Water Dist.
Represented by:

[} Hand Delivery

[] Certified Mail, Return Receipt

Requested

[J Ovemight Mail

[ ] Facsimile:

[ ] E-mail:
rcb@racinelaw.net
cmm{@racinelaw.net
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Randal]l C. Budge
Candice M. McHugh
Racine, Olson, Nye, Budge & Bailey, Chtd.

201 E. Center, Ste. A2
PO Box 1391
Pocatello, ID 83204-1391

and

101 Capitol Blvd, Ste. 208
Boise, ID 83702

City of Pocatello

. Represented by:

Sarah A. Klahn

White & Faokowski LLP
511 16™ St., Ste. 500
Denver, CO 80202

X U.S. Mail

(] Hand Delivery

[] Certified Mail, Return Receipt
Requested

[ ] Ovemight Mait

[_] Facsimile:

[ ] E-mail: sarahk@white-jankowski.com

United States of America

USDI Bureau of Reclamation
Represented by:

US Department of Justice

Environment & Natural Resources

550 W. Fort St., MSC 033

Boise, ID 83724

U.S. Mail

[} Hand Delivery

[] Certified Mail, Return Receipt
Requested

[ ] Overnight Mail

[ ] Facsimile:

[ 1 E-mail:

E. Gail McGarry

United States Department of the Interior
Bureau of Reclamation

1150 N. Curtis Road, Suite 100

Boise, ID 83706-1234

U.S. Mail

[C] Hand Delivery

[_] Certified Mail, Return Receipt
Requested

[[] Ovemnight Mail

[] Facsimile:

(] E-mail:

] Not applicable

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

[ 1U.S. Mail

] Hand Delivery

[_] Certified Mail, Return Receipt
Requested

[ ] Ovemnight Mail
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Boise, ID 83720-4449 [] Facsimile:
[ E-mail:
<] Not applicable

X U.S. Mail

IDWR Document Depository | ] Hand Delivery

PO Box 83720 [[] Certified Mail, Return Receipt
Boise, ID 83720-0098 Requested

[[] Ovemnight Mail

[T] Facsimile:

[] E-mail:

W Ce DA

Michael C. O
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Subcase No. 01-0006

In Re SRBA )]
- )
Case No. 39576 ) SECOND AFFIDAVIT OF
) MICHAEL C. ORR
)
STATE OF IDAHO }
} ss.
COUNTY OF ADA )

MICHAEL C. ORR, being first duly sworn upon his oath, deposes and staies that:
1. I am a Deputy Attorney General in the Idaho Office of the Attorney

General and one of the attorneys of record for the State of Idaho in the above-entitled

proceedings.
2. The following s based upon my own personal knowledge.
3. Attached hereto as Exhibit 1 is true and correct copy of a letter to me

from American Falls Reservoir District No. 2’s (“District No. 2”) attorney Isaac D.
Keppler, dated September 13, 2010.

4. Attached hereto as Exhibit 2 is true and correct copy of a letter from me
to Isaac D. Keppler, dated September 15, 2010.

5. Attached hereto as Exhibit 3 is a true and correct copy of the transeript of

the “Hearing on Motion to Compel Discovery™ in SRBA Subcase No. 29-11609, dated

October 5, 2004.
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6. Attached hereto as Exhibit 4 is a frue and correct copy of the “Order on
Motion to Compel, Motion to Strike and Motion to Accept” in SRBA Subcase No. 29-
11609, dated October 15, 2004.

7. Attached hereto as Exhibit 5 is a true and correct copy of the transcript of
the Rule 30(b)(6) Deposition of the State of Idaho in this subcase, Testimony of Anthony
Olenichak, dated July 7, 2010.

8.  Attached hereto as Exhibit 6 is a true and correct copy of District No. 2°s
responses fo the State of Idaho’s second sef of discovery requests to District No. 2 in this
subcase, dated January 3, 2011.

5. Attached hereto as Exhibit 7 is a true and correct copy of District No. 2°s
responses to the State of Idaho’s third set of discovery requests to District No. 2 in this
subcase, dated February 8, 2011.

10.  Adftached hereto as Exhibit 8 is a true and correct copy of District No. 2°s
first set of discovery requests to the State of Idaho in this subcase, dated October 21,
2010.

11.  Attached hereto as Exhibit 9 are true and cormrect copies of excerpted
pages of the Rule 30(b)(6) deposition of District No. 2 in this subcase, witness, Craig D.
Hobdey, dated July 28, 2010.

Further your affiant sayeth naught.

DATED this 24" day of March 2011.

Dnertoi et 4

MICHAEL C. ORR

s
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SUBSCRIBED AND SWORN to before me this _Q;?Zéday of March 2011.

‘1::3:. "' e .
r‘é‘" ot LeFTT L %
&G J:f L . .
§ Cléz; ,“}f_}T;“_F i o M
278 s, . .% 4 Notary Public for daho
% - ¥ Residing at: Boise
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 24™ day of March 2011, I caused a true and
correct copy of the foregoing SECOND AFFIDAVIT OF MICHAEL C. ORR to be filed
with the Court and served on the following parties by the indicated methods:

Cierk of the SRBA Court

253 Third Avenue North

P.O. Box 2707

Twin Falls, Idaho 83303-2707

[1U.8. Mail

Hand Delivery

[_] Certified Mail, Return Receipt
Requested

[[] Overnight Mail
[ ] Facsimile:
[] E-mail:
U.S. i
City of Pocatello % Hmdhga:;ivery
Represented by: [ Certfied Mail, Return Receipt
A. Dean Tranmer R :
i equested
City of Pocatello (] Ovemmight Mail
PO Box 4169 gt
Pocatello, ID 83201 [[] Facsimile:

[ ] E-mail: dtranmer@pocatelo.us

American Falls Reservoir District No. 2
Represented by:

C. Thomas Arkocosh

Isaac D. Keppler

Capitol Law Group, PLLC

205 N. 10™ Street, 4™ Floor

Boise, ID 83701

and

301 Main St.
PO Box 32
Gooding, ID 83330

U.S. Mail

['] Hand Delivery

[ ] Certified Mail, Return Receipt
Requested

{1 Overnight Mail

[] Facsimile:

E-mail:
tarkoosh@capitollawgroup.net
ikeppler@capitollawgroup.net

American Falls Reservoir District No. 2
Represented by:

Craig D. Hobdey

Hobdey & Hobdey

PO Box 176

Gooding, 1D 83330

X US. Mail

[] Hand Delivery _

[_] Certified Mail, Return Receipt
Requested

[_] Overnight Mail

[ ] Facsimile:

~ SECOND AFFIDAVIT OF MICHAEL C. ORR - PAGE 4 OF 7




D] E-mail: hobdeycraig@gmail.com

Blackfoot Irrigation Co.
Fremont-Madison Irrigation
United Canal Co.

Represented by:
Jerry R. Rigby
Rigby, Andrus & Rigby, Chtd.
25N.2"E.
PO Box 250
Rexburg, ID 83440-0250

X4 U.S. Mail

[ ] Hand Delivery

[ Certified Mail, Return Receipt
Requested

[ ] Overnight Mail

[] Facsimile:

[ ] E-mail: jngby@rex-law.com

City of Pocatello

The Amalgamated Sugar Co.
Represented by:

Josephine P. Beeman

Beeman & Associates, PC

409 W. Jefferson St.

Boise, 1D 83702

U.S. Mail

] Hand Delivery

[ Certified Mail, Return Receipt
Requested

[} Ovemnight Mail

[ ] Facsimile:

] E-mail: jo.beeman@beemanlaw.com

Independent Water Users of

Jefferson Irrigation Dist.

Monteview Canal Co.

Mud Lake Water Users Inc.

Producers Imgation Co.
Represented by:

Robert L. Harris

Holden, Kidwell, Hahn & Crapo, PLLC

1000 Riverwalk Dr., Ste. 200

PO Box 50130

Idaho Falls, 1D 83405

U.S. Mail

[ ] Hand Delivery

[ ] Certified Mail, Return Receipt
Requested

[ ] Overnight Mail

[] Facsimile:

(] E-mail: rharris@holdenlegal com

Aberdeen American Falls
Bingham Ground Water District
Bonneville Jefferson Ground
Carey Valley Ground Water Dist.
Jefferson Clark Ground Water
Madison Ground Water District
Magic Valley Ground Water Dist.
North Snake Ground Water Dist.
Represented by:

U.S. Mail

[_] Hand Delivery

[_] Certified Mail, Retum Receipt

Requested

[[] Overnight Mail

[ ] Facsimile:

[} E-mail:
rcb@racinelaw.net
cmm@racinelaw.net
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Randall C. Budge
Candice M. McHugh
Racine, Olson, Nye, Budge & Bailey, Chtd.

201 E. Center, Ste. A2
PO Box 1391
Pocatello, ID 83204-1391

and

101 Capitol Bivd, Ste. 208
Boise, ID 83702

U.S. Mail

‘City of Pocatello [ | Hand Delivery

éi:ﬁisegzgﬁy: [ ] Certified Mail, Return Receipt
A0 A ) Requested

White & Jankowski LLP [] Overnight Mail

511 16™ St., Ste. 500 [ Facsimile:

Denver, CO 80202 [] E-mail: sarahk@white-jankowski.com

: X] U.S. Mai
United States of America gaid Daéllivcry
USDI Bureau of Reclamation : ; i
t

Reproseatod by: [ ] Certified Mail, Return Receip

US Department of Justice
Environment & Natural Resources

Requested
[] Ovemight Mail

550 W. Fort St MSC 033 % Facsimile:
Boise, ID 83724 i
[X] U.S. Mail

E. Gail McGarry

United States Department of the Interior
Bureau of Reclamation

1150 N. Curtis Road, Suite 100

[] Hand Delivery

[] Certified Mail, Return Receipt
Requested

[] Overmnight Mail

BOiSG, ID 83706-1234 D Facsimile:
) [ B-mail:
(] Not applicable
] e U.S. Mai

Chief, Natural Resources Division % Hand Da;;ivery
Office of the Attorey General [_] Certified Mail, Return Receipt
State of Idaho Requested >
P.O. Box 44449 cquestea _

) [} Overnight Mail
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Boise, D 83720-4449 ] Facsimile:
] E-mail:
[X] Not applicable

U.S. Mail

IDWR Document Depository - | U] Hand Delivery - -
PO Box 83720 [ Certified Mail, Return Receipt
Boise, ID 83720-0098 Requested

[] Overnight Mail

[ ] Facsimile:

[ 1 B-mail:

W Cel DA

Michael C. O
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apitol
Law Isaac D. Keppler

Group, PLLC www.capitollawgroup.net * ikeppler @capitollawgroup.net

September 13, 2010

Michael C. Orr

Deputy Attorney General
Natural Resources Division
700 W. State Street, 2™ Fioor
PO Box 83720

Boise, Idaho 83720-0010

Re: SRBA Subcase 01-06

Dear Mr. Orr;

As we near the time for filing motions for summary judgment in SRBA Subcase 01-06,
there are several issues that I hope to clarify.

First, I have reviewed the documents you provided to us. With the exception of certain
documents that we already possessed (which we provided in Response to the LR.C.P. 30(b)(6)
deposition), the documents appear to contain mostly general background on the construction of
the Palisades Reservoir, and have little to do with the specific issue at hand. Please advise
whether you believe this to be true.

Second, understanding that you represent “The State of Idaho,” I am curious who you
represent, or more specifically, what department or office do you represent? In other words,
whose interests are you representing and attempting to advance?

Thirdly, when we noticed the deposition of the State of Idaho, the State designated
Anthony Olenichak to testify on its behalf. Mr. Olenichak testified that he suggested changing
the language of the 01-06 recommendation from the Eaggle Decree language to the language
which existed until after the Director’s deposition. Based on his testimony, it appeared that it
was the position of the State of Idaho, or of whatever office you represent, that the
recommendation drafted by Olenichak was the correct one. After all, it is that position that has
been vigorously advocated by Mr. Olenichak for several years now, and he was designated to
testify.

Moving forward, the Director of the Idaho Department of Water Resources testified
unequivocally that he did not agree with the recommendation drafted by Mr. Olenichak in that it
didn’t capture the langvage of the Eagle Decree, and as a result, he modified the
recommendation back to the language of the Eagle Decree. My next question is: Since the time

301 Main St.. PO Box 32. Gooding, 1D 83330 = Tel: {208) 934.8872 » Fax: (208) 934.8873 MAIL 110835



Page -2
September 13, 2010

of the Director’s deposition, has the State (or whatever office you represent) changed its position,
or does your client still assert that the Olenichak recommendation is correct?

Under any circumstance, I am curious what your client’s position is, as that has never
been made clear. Please advise me as to these issues. Thank you.

Sincerely,

Capitol Law Group, PLLC

N fgph-

IDK



" STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

LAWRENGE G. WASDEN
September 15, 2010
Isaac D. Kepler
Capitol Law Group, PLLC
301 Main Street
P.O. Box 32

Gooding, Idaho 83330

Re: SRBA Subcase No. 01-0006

Dear Mr. Keppler:

Thank you for your letter to me dated September 13, 2010. I will attempt to
clarify the issues you identified in your Jetter.

I presume your first question refers to the documents provided to you under cover
of my letter dated August 10, 2010. I agree with your observation that a number of the
documents pertain to the construction of the Palisades Reservoir. The documents were
provided to you because they were identified as responsive to the document request in the
notice of deposition of Tony Olenichak and potentially relevant to the issues raised by
American Falls Reservoir District No. 2°s summary judgment motion as we understand
those issues. Thus, 1 cannot agree with your statement that the documeuts “have little to =~
do with the specific issue at hand.”

As to your second guestion, you are correct that in this subcase I represent the
State of Idaho, but the State is participating in this subcase directly rather than through
any of its various departments, offices or agencies. See, e.g, L.C. § 42-1401C(2).

With respect to your last question, the State’s position as to the comect
interpretation of the Eagle Decree has not changed as a result of the Director’s filing of
an amended recommendation. Further, we do not uaderstand American Falls Reservoir
District No. 2’s interpretation of the Eagle Decree to have changed, and the State still
does not agree with the district’s interpretation.

Natural Resources Division
P.O. Box 83720, Boise, Idaho 83720-0010
Telephone: {208) 334-2400, FAX: (208) 854-8072
tocated at 700 W. State Streat

Jos R. Williams Building, 20d Floor NA13482



Isaac D. Kepler
September 15, 2010
Page 2

You stated in your letter that you were curious as to what the State’s position is in

this subcase. I have the same curiosity as to American Falls Reservoir District No..2’s. . .

positions and arguments, but I am sure that summary judgment briefing will clear up
these questions, for American Falls Reservoir District No. 2 as well as the State.

Sincerely,

Vteolne £ € £2 5

Michael C. Omr
Deputy Attorney General

MCO/olv
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SPECIAL MASTER BILYEU: Okay, we'll
go ahead and go on the record. Good aftemoon.
‘We are on the record. This is the Court of the
Fifth Judicial District in and for the State of
Idaho. The Couwrt is sitting in Twin Falls in the
SRBA courthouse on Wednesday, October the 5th,
2004. And the time is just after 1:30 in the
aftemoon.

‘We are proceeding in several motions
today, a motion to compel by the City of
Pocatello, a motion to strike by the State of
Idaho, and a motion to accept the affidavit of
Josephine Beeman brought by the City of Pocatello.
These are all in Sub Case No. 29-11609. The

O 00 <] b h N

Page 7
motion to strike, if that's —-
MS. KLAHN: It might be more
appropriate to take our motion first, as it came in
last and we are essentially conceding that
Mr. Barber could have his affidavit in the record.
That may be a more expedient way to proceed, Your
Honor.
SPECIAL MASTER BILYEU: It doesr't
matter to me. Mr. Barber is already at the podium,
so we'll let him go ahead. B
MS. KLAHN: Okay.
SPECIAL MASTER BILYEU: Mr. Barber.
MR. BARBER: Thank you. May it
please the Court My name is David Barber, Deputy

(208) 345-9611

M & M COURT REPORTING SERVICE, INC.

15 following parties are participating: for the City 15 Attorney General representing the State of Idaho.
16 of Pocatello, we have Jo Beeman, Sarah Klaho, and | 16 We filed a motion to strike because of what
17 Dean Tranmer; and Mr, Trammmer is by phone. The |17 happened last week, last Friday; there was an
18 other two aze here in the courtroom. And 1 18 affidavit of Jo Beeman filed. We reviewed the
19 appreciate everybody being here. 19 rales. It is clear that that affidavit should
20 We also have the State of Idabo, we 20 have been filed much earlier. And so we have
21 have David Barber and Robert Wheiler with the 21 asked alternative relief in the first case to
22 Attorney General's office. And I understand Mr. 22 either strike the affidavit or to allow cur own
23 Barber will be speaking to the motions on behalf 23 affidavit that we also lodged with the Court
24 ofthe State. 24 yesterday.
25 For the United States, we have Peter 25 And we wonld still like the Court to
Page 6 Page 8
1 Monson, And we also have Frank Wilson with the 1 consider the motion to strike. They have since
2 Department of Interior. And the final party is 2 put in their motion that I got late yesterday
3 the Shoshone Bannock Trobes, and we do not have 3 aftemoon. They have a recitation of some dates
4 anyone here in the couriroom for the Tribes. And 4 and say this was a good canse and the Court should
3 Ido not believe that they have joined us by 5 allow that filing. I'd simply like to point out
6 phone. Isthere anyone by phone for the Tribes? 6 that if you were to go to the affidavit of David
7 Allright. There is no one participating for the 7 Barber at the very end, one of the attachments,
8 Tribes. 8 there are some letters from the State of Idaho to
9 We also have, not a party, but here 9 the City of Pocatello back in 1991, where we were
10 to assist the parties, the Idaho Department of 10 attempting to resolve the City of Pocatello’s
11 Water Resources, and we have Candice McHugh with | 11 claims.
12 the Attomey General's office and also Ray 12 And so what I'd like to point out to the
13 ‘Williams siiting in by phone for the Department. I3 Court i3 that that was a long time ago. They
14 So with that, Counsel, I have read 14 could have proceeded with this research and gone
15 the motions, briefs and affidavits, together with 15 over the items that, whatever Mr. Shaw had or
16 as many of the attachments as possible that 16 acquired since — during the 1990s, substantially
17 arrived late yesterday. Again, we are on a tight 17 before Septemeber 22nd, which was the first time they
18 time schedule, so since I have hearings at 2:30 18 ever showed up to look at his files. So my point
19 and 3:00, we'll try to keep things fo a brief 19 is, they have shown a great deal of lack of
20 time. 20 diligence here. They should not benefit from
2] First of all, Mr. Barber, if you 21 their own untimely actions from the crisis they
22 would proceed with five minutes on your motion to 22 created themselves by not doing the research ona
23 strike. And then we'll follow that by five 23 tmely basis.
24 minutes by either Ms. Beeman or Ms. Klahn on the 24 So in the alternative, we would ask
25 motion to accept the affidavit and responding to the {25 the Court very briefly to either stifke the motion
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1 becanse it is untimely under LR.C.P. 7(b)(3), orin 1 which we believe are discoverable from the State,
2 the alternative, to certainly accept our affidavit, 2 was go out on our own and attempt to see what else
3 ataminimum. And if the Court feels unwilling to 3 was out there, in order to be sure wehad 2
4 essentially grant us the motion to strike at this 4 sufficient basis to file and ask the Court to
5 point in ime, we would at least ask the Court to 5 intervene and ask the State to produce what is
6 withhold its decision on that until the end of the 6 discoverable.
7 hearing. After you've heard the entire argument, 7 The documents in question are docurnents the
8 you will be in a better position to do that then. 8 State should have provided in response 10 our
$ Thank you. L -1 9 July 14th request for production.
10 SPECIAL MASTER BILYEU: Toruleon |10 SPECIAL MASTER BILYEU: ButIwanted
11 the motion to strike? 11 to just deal, if we could, first with the motion
12 MR. BARBER: Yes, to rule on the . 12 to strike, though.
13 motion to strike. And the companion motion filed 13 MS. KLAHN: I understand that. I
14 by the City of Pocatello. 14 think they're linked. And Ms. Beeman's affidavit
15 SPECIAL MASTER BILYEU: Allright. |15 certainly would have been attached to the motion
16 Thank you, Mr. Barber. Ms. Klabn. 16 to compel, had we bad sufficient grounds to make
17 MS. KLAHN: Thank you, Your Honor. 17 that affidavit at that time. Literally, Your
18 May it please the Court. I'm Sarah Klahn with 18 Honor, what happened was, Ms. Beeman and I were In
19 White & Jankowskd, here today on behalf of the City |19 conversation one weekend -- I think it was the
20 of Pocatello. Pocatello’s motion, which was filed 20 weekend of Labor Day -~ and she said, "You know,
21 with you yesterday, is filed under Rule 7(b)X3). 21 maybe I could find another” --
22 The deadlines under Rule 7(b)(3) apply except where | 22 MR. BARBER: Objection. She's
23 good cause is shown. And we believe we have 23 testifying here, Your Honor.
24 shown good cause. At the time — did you have a 24 SPECIAL MASTER BILYEU: Iwon't let
25 question, Your Honor? 25 her testify, I'll take it as just legal argument.
Page 10 Page 12
1 SPECIAL MASTER BILYEU: Yes. My | } Pointwell taken.
2 guestion is, what about Mr. Barber's comment that | 2 MS. KLAHN: I'm simply trying to
3 the City of Pocatello clearly has had 3 answer your question about what happened. And 1
4 correspondence going back at least until -- I mean, { 4 can't do that just by reference to legal argument.
5 justin the attachments that I've seen with regard 5 SPECIAL MASTER BILYEU: Go shead.
6 to this motion — 1991. What about that? Imean, 6 MS. KLAHN: Ms. Beeman said, "Maybe [
7 can you say with a straight face that you really 7 bave another source of these documents, Let me
8 are in a position to claim that kind of a good 8 call Dave Shaw." And she did. An appointment was
9 cause at this late date, where these contentions 9 setup. The documents were received. In 1991,
10 have gone on for well over a decade? 10 M. Shaw did not have those documents. He
11 MS. KLAHN: The 1991 correspondence, |11 received them in 2001, at the earlicst. SoIdon't
12 Your Honor, obviously is not one I was a party to, |12 think the State's reference to 1991 letters is
13 and Ms. Beeman was not representing Pocatello at |13 well taken and it certainly wasn't even argued in
14 that time either. My understanding about that 14 their motion.
15 comrespondence is that it was an effort by the 15 ‘We would ask that the Court accept
16 City of Pocatello to settle its federal reserve 16 both affidavits. They are substantive, they
17 rights claims. At that time, around the time that 17 relate to the dispute, and they give the Court
18 the 1990 Fort Hall settlement was entered, 18 additional insight into the State's withholding of
19 there was correspondence exchanged. 19 documents.
20 And from the files I've seen, that was the 20 SPECIAL MASTER BILYEW: Allright.
21 end of the matter until early this year, 2004, when |21 Thank you. I'm going to go ahead and accept both
22 Pocatello began to prepare for the reserved rights |22 the affidavit of Ms. Beeman and the affidavit of
23 claims. It's ironie, Your Honor, that the State is 23 Mr. Barber. No question that if the affidavit of
24 claiming that we somehow slept on our rights, when | 24 Ms. Beeman comes #n, the affidavit of Mr, Barber
25 what we did, after we failed to receive documents |25 comes in. And, franidy, I find that affidavit
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10 maybe just overview remarks so that you can tailor |10 you to tailor your remarks so we don't repeat
11 your argument. Before you start, let me say that 11 everything that's already been said in your
12 | do not think in my opinion that the 1990 Fort 12 briefs.

13 Hall agreement or the partial final consent decree | 13 MS. KLAHN: It sounds like you would

14 determining the nights of the Shoshone Bannock 14 benefit most, you think, from hearing about work

15 Tribe's use of water in the upper Snake River 15 product?

16 Basin provide any sort of a blanket protection 16 SPECIAL MASTER BILYEU: [ don't know
17 from discovery. 17 what I would benefit from. But I'm very concerned
18 On the other hand, I'm also 18 about that topic.

19 inclined to order the State to provide what is i9 MS. KLAHN: Okay. Let's talk about

20 termed as a discovery log for any documents for {20 work product then. Pocatello sought to obtain
21 which-they are claiming a privilege, not because 21 from all the parties in this case, the United

22 the Idaho Rules specifically provide for those, as |22 States, Tribes and the State, historical documents
23 the Federal Rules they don't, there's no automatic |23 related to certain other documents. For example,
24 disclosure or automatic discovery log, from what I |24 historical documents related to the second treaty
25 can tell, in the Idaho Rules, but my understanding |25 of Fort Bridger, historical documents related to

1 helpful to the Court in just understanding what 1 is that the spirit of the Idaho Rules of Civil
2 has occurzed. 2 Procedure have always allowed for courts and for l
3 1 do have some sympathy with Mr. 3 parties to go behind what the opposing party is
4 Barber's point. Although Mr. Shaw may or may not | 4 asserting when there’s an assertion of privilege. l
5 have had the documents in 1991, certainly parties 5 With that said, however, I am
6 in this case have been fairly warned throughout 6 concemed after having read all of the briefs, the
7 the process that discovery, research, et cetera, 7 affidavits, and the attachments, that the request l
8 working on their cases, needed to happen as scon 8 for documents from the City of Pocatello at this
9 as they were filing their claims. And I do have 9 point appears to me to possibly amount to
10 some sympathy with Mr. Barber's contention in that | 10 requesting research of the opposing party.-And -~ - -~ -- I -
11 regard. . 11 I'm mindful that if a party were to ask for all
12 But, nevertheless, I'm going to allow in 12 the reported cases that support this theory or
13 both affidavits at this point, with the 13 that theory or a claim of this party or that l
14 reservation that I may reverse myself at the end 14 party, [ would be very disinclined to order
15 if something very strange comes up. But with 15 something like that.
16 that, I'll make the ruling on those two motions. 16 And, frankly, I've never had any lawyer ask l
17 Counsel, let me just make sure that 17 for anything like that. So that's kind of where T'm
18 some of the other folks involved here don't have 18 coming down on this. It seems to me that you're
19 anything else to say with regard to those motions. |19 asking for legal research. So Ms. Klahn, with that, I
20 Mr. Monson, you're not really directly involved in |20 you have ten minutes, if you can maybe address your
21 the motions. Do you want to speak on any of 21 motion.
22 these, on the substantive nature of those? 22 MS. KLLAHN: CanI ask for a couple l
23 MR. MONSON: No, Your Honer, I 23 of clarifications before [ get started, to make
24 hadn't intended to speak on anything. 24 sure I'm targeting it?
25 SPECIAL MASTER BILYEU: Altdght (25 SPECIAL MASTER BILYEU: You can ask, l
Page 14 ’ Pape 16
1 I just doublecheck with you, hopefully, beforeI | 1 yes. l
2 rule the next time. 1 apologize for not getting 2 MS. KLAHN: SoIdon't need to focus
3 1o you before I ruled, but sometimes I get 3 on the Fort Hall seftlement or partial decree
4 excited. And we don't have the Shoshone Bannock | 4 issues as raised by the State, I understand that. l
5 Tribe still on the ine? All right. 5 SPECIAL MASTER BILYEU: I'm just
6 We'll go ahead then. Counsel, let's 6 telling you where I'm starting out. I'm not
7 getto the motion to compel then. Before we 7 saying that's where I'm ending up. l
& start, and ] will start with Ms. Klahn since it's 8 MS. KLAHN: I undesstand.
% the City of Pocatello's motion, let me make a few 9 SPECIAL MASTER BILYEU: I just want l
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1 the session act of 1900. These sorts of request 1 just documents that relate to other relevant
2 for production, Your Honor, are routine and if's a 2 documents.
3 way for parties to share information that is 3 We're frying to establish a base set
4 relevant. 4 of facts from which we can have a summary judgment
5 The underlying theme of the Idaho 5 motion. The way to do that in this sort of a
6 Rules, in fact all rules of civil procedure, is 6 case, I believe, and the way it's been dene in
7 that through discovery parties can share the 7 other SRBA cases involving federal rights, is to
8 operative facts. Everyhody starts from the same 8 attach and rely on certain historical documents as
9 starfing point. The idea is to put everybody on 9 essentially undisputed facts. Maybe the
10 ‘equal footing to avoid the ambush.” ~~ | 10" conclusions Mr. Barber draws from the same document
11 SPECIAL MASTER BILYEU: True. But |11 that he uses, that Tuse, are different. That's
12 this is not fact. These are not facts that you're 12 where the angment comes in. That's where the legal
13 asking for, are they? I mean, you're asking 13 research comes in. That's where the attomey work
14 for -- and that's why it is in, and we get into this 14 product comes in. And that's the nub of the work
15 territory often, as you know, in water rights cases, |15 product doctrine, Your Honor. The issue is, did the
16 where it's kind of like legal research, it 16 lawyer create it? Ifthe lawyer didn't create it,
17 certainly doesn't seem to me to appear to be facts . | 17 it's not work product.
18 in the traditional sense. i8 SPECIAT MASTER BILYEU: So under
19 MS. KLAHN: Well, to give you an 19 vour analogy, you would be able to ask Mr. Barber,
20 analogy, another type of request for production 20 "Please provide me all reported cases that relate
21 that falls in the same category of documents 21 to, say, the Winters doctrine.”
22 related to, would be, for instance, in banking 22 MS. KLAHN: No, I thinkthatisa
23 litigation, when you ask for all transactions 23 distinetion, Your Honor.
24 related to a particular disputed transaction. 24 SPECTIAL MASTER KLAHN: But how is
25 SPECTIAL MASTER BILYEU: But there's |25 that different? That's what I can't get my —
Page 13 Page 20
1 a distinct difference, it seems to me. When 1 MS. KLAHN: In order for Mr. Barber
2 you're asking a bank for the documents relating to 2 to provide those cases, he has to do some legal
3 a transaction, the bank has not kept those 3 analysis. He has to think — he can't justrun a
4 documents or has not fonnd those documents withan | 4 Westlaw search and send every document he gets to
3 attorney, which is in a sense an expert that they 5 me. Because the question is, all related cases,
6 have retained to assist them in litigation. That's 6 he bas to read Winters, he has to read the cases,
7 the thing that I'm concerned about here. Aren'tyou | 7 he hasto decide. By contrast, if you go to the
8 asking for Mr. Barber's research? And the thing 8 npational archives, as Mr. Barber can probably tell
9 that I'm concemed about is, you know, in ordering 9 you, you can get finding atdes. And there are
10 that kind of a thing, wouldw't | be getting into the 10 documents related to, there's the eighteen -- the
11 position of having Mr. Barber's client pay for and 11 second treaty of Fort Bridger. The second freaty of
12 do legal research that the City of Pocatello ought 12 Fort Bridger has correspondence associated with it.
13 to be doing? 13 1t's stored with it.
14 MS. KLAHN: No, Your Honor. On the 14 SPECIAL MASTER BILYEU: Well, what
15 table behind you are three boxes of documenis that |15 could Mr. Barber possibly have that you can't
16 are documents that we have obtained through our 16 get -- that's what I can't understand - through
17 own mvestipations. We continue to investigate 17 legal research, through historical research?
18 our claims at the national arcluves, at the Idaho 18 MS. KLLAHN: You mean through
19 State archives. Where it's relevant, we've 19 historical research? He may very well have
20 provided those documents in response to discovery, |20 documents that the City of Pocatello has not
21 with no questions asked. United States of America |21 found. We are, as I say, in the midst of
22 has done the same thing for us. We have exchanged |22 investigation. We've hired an historian. We bave
23 documents that we obtained which we believe are 23 somebody out there who is looking for documents
24 related to, not necessarily supporting, not 24 that we believe will be relevant. We intend to
25 necessarily supporting objectors, but they are 25 amend our discovery responses to the United States
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1 when we get those documents from that person. 1 really atall
2 It's as if you're looking foraneedleina 2 MS. KLAHN: Well, I think if, to
3 haystack. 3 take your analogy on, if that were the case, that
4 Now, we arc put in a position of 4 the litigant lives or dies by that decision, if
5 great disadvantage here because we don't know what | 5 Pocatello were to make that decision, Your Honor,
6 Mr. Barber has. He hasn't produced any sorf of a 6 it seems to me that we should fail. I mean, why
7 privilege log so that we can go down the list and 7 would the State coliect information willy-nilly
2 say, you know, we have, of these 200 documents, we | 8 that's going to be supportive of our case? And
o have 150 of them. We're not going to fight about 9 furthermore, the case law provides that collecting
“10 25 of those that are left; we don't think they're -10 ‘documents does not, by its terms; turn it into--
11 relevant, whether he does or not. And the other 25, |11 legal rescarch. And it does not turn it into work
12 we're willing to go to the mat for. We aren'tin 12 product.
13 a position to make that argument because we don't 13 The case that Mr. Barber recited to you,
14 know what he has. He may have two documents. He |14 the Sporck case, is distinguishable. The Audiotext
15 may have 2,000, It's not clear. 15 case that we cited to you is somewhat more on
16 So it's a situation where the issue, 16 point, but they both involve distingnishing facts
17 as I started to say about the work product 17 involving collection of — a situation where a
18 doctrine, is, first of all, did the lawyer create 18 huge number of documents had been provided ta both
19 it? No. Second issue is, does it request the 19 sides, a lawyer went in, they sub-setted the
20 lawyer's mental impressions? And I would submit 20 documents, they showed them to the deponent prior
21 to you, Your Honor, that if I say to a historian 21 to the deposition, and the deposing attomey asked
22 or my law clerk, "Go to the archives and find 22 what documents they had reviewed. Here, we don't
23 everything related to this document,” that that 23 even have that universe of documents that's been
24 doesn't say anything about my mental impressions. 24 disclosed.
25 There isn't anybody who could look at the claims 25  Had Mr. Barber disclosed a universe of documents
Page 22 Page24
1 in Pocatello’s case and not say that the second 1 and then we had submitted an interrogatory that
2 treaty of Fort Bridger is going to be relevant in 2 said, "Please identify which documents the State of
3 some way, shape or form to what we ultimately end { 3 Idabo believes are important to rebutting
4 up arguing. That's not mental impressions of a 4 Pocatello's claim in this matter,” that would be
5 lawyer. That's not delving into an attorney's 5 protected work product; we would not be entitled to
& thinking processes. And that's what the work 6 that information, because at that point, we're
7 product doctrine is designed to protect. 7 reducing what Mr. Barber has done with his own legal
8 SPECIAL MASTER BILYEU: Butaren't | 8 analyses in review of those historical documents,
9 you required to do your own research? I mean, 9 we're trying to reduce it to our own possession, and
10 that's my bottom-line problem with this whole 10 that's not appropriate under the work product
11 concept. Isn't each lawyer, each client, required 11 doctrine.
12 to do its own research? And, for example, 12 SPECIAY MASTER BILYEU: All right.
13 required teo do its own expert research? I mean, 13 Thank you. Anything further that you have to say
14 why wonldn't — if the discovery rules are to be 14 with regard to the motion?
15 read as broadly as you're suggesting them, why 15 MS.KLAHN: Well, you got me off my
16 wouldn't the party just say, "Hey, you know what, |16 outline, so let me just take a quick look. Thank
17 the most cost effective thing for me to do is wait 17 you, Your Honor.
18 until the very last minute, not do anything, not i8 SPECIAL MASTER BILYEU: Allright.
19 go to the expense of doing anything, and to getit |19 Thank you. Mr. Barber, do you have any reply?
20 all from discovery, in discovery from Mr. Barber," |20 MR. BARBER: Yes, 1do. Thank you.
2] Imean. 21 SPECIAL MASTER BILYEU: Thank you.
22 And 1 don't see, frankly -- if that's the 22 MR. BARBER: May it please the
23 contention that the City of Pocatello is supporting |23 Court. My name is David Barber, Deputy Attomey
24 with regard to discovery, I don't see how that is 24 General representing the State of Idaho. There's
25 helpful in discovery or the adversarial process 25 a great deal of background that needs to be
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troubling documents listed from the affidavit,

. ' 1 provided, and, obviously, I don't have very much 1 is Exhibit 7. Exhibit 7 is a 16-page documented
2 time, so I'm going to have as abbreviated a 2 list of documents, and they argue, "Look at all the
3 presentation as possible. 3 stuff that the State hasn't provided.” Well, let me
l 4 I want fo start, though, with the big 4 explain to you, we didn't see Exhibit 7 until last
5 pictare, becanse I would like the opportunity to 5 Friday. We haven't been able to investigate
6 convince the Court the 1990 agreement provided 6 Exhibit 7 in any detail. Exhibit 7 to the affidavit
l 7 more protection than the Court perceives at this 7 of Jo Beeman is material from a Federal Court of
8 pointin time. Axnd that big picture is, at 8 Claims case that the State of Idaho is not a party
g .9 the— priorto the setlementin 1990, wohad the | 9 to, Exhibit 7 isalistof Mr. Shaw's files from
l 10 Shoshone Bannock Tribes and the United States on | 10 that federal litigation, Litigation commenced by the
11 behalf of the Tribes, they had filed reserve right 11 Fort Hall Water Users against the United States. -
12 claims based on the second treaty of Fort Bridger. 12 SPECIAL MASTER BILYEU: And when
I 13 We bad the Northwest band of Shoshone file claims | 13 we're talking about Mr. Shaw, is this Mr. David
14 based on that treaty; in addition, we had the City 14 Shaw?
' 15 of Pocatello that claimed that the second treaty 15 MR. BARBER: Mr. David Shaw. He was
16 of Fort Bridger applied as well. 16 formerly an employee of IDWR. But at the time
17 We disputed all the claims. We did 17 these files that we're talking about -- these are
l 18 extensive research in preparation for the litigation 18 files, as far as I can tell from what's been
19 of all these claims. Ultimately, the State of Idaho 19 submitted to the Court -- were prepared as an expert
20 made a partial settlement with the Shoshone Bannock |20 witness on behalf of the United States. We had,
' 21 Tribes in the U.S. by setiling their claims in the 21 the State of Idaho had no duty to go out and
22 upper Smake River Basin. We were unable to reach |22 investigate and disclose the evidence in that
23 agreement with the City of Pocatello or with the 23 federal court case. Absolutely no obligation
l 24 other portions of the claims, et cetera, and they 24 whatsoever.
25 were litigated. 25 Now, of course, the City of Pocatello
l Page 26 Pape 28
1 Certainly, as the Court has well 1 will turn around and say, "Well, look, those files
2 noted, we are objecting to the discovery because 2 Mr. Shaw got from the Idaho Department of Water
I 3 ofthe attorney work product doctrine. The Court 3 Resources. You had to go to the Idaho Department
4 has pointed out exactly what our concerns are. | 4 of Water Resources.” Ihave a response to that.
5 do not want {0 spend a lot of time on that, but S ButI would like to very briefly discuss the
l 6 simply to point out that neither this Sporck case 6 substance of those files. They have two different
7 nor the Audiotext case — the Sporck case we cited, | 7 lists they talk about They have a list from the
8 the Audiotext case the City of Pocatello 8 reply memorandum and they have a Hst from the
l 9 cited -- really apply because the factual predicate 9 affidavit. Very briefly, let me go over the one
10 behind both of those cases does not apply. Inboth |10 with respect to the affidavit.
11 of those, there have been a large amount of 11 SPECIAL MASTER BILYEU: Are we still
l 12 documents provided to the other side. And then 12 looking at Exhibit 72
13 those documents were soried by an attorney. Inone | 13 MR. BARBER: It is Exhibit 7, yes.
14 case, that sorting was protected work product; in 14 SPECIAL MASTER BILYEU: Okay.
l 15 another case it was not. 15 MR. BARBER: And if you go down to
16 Here we have not provided that inforrnation | 16 Bates number FHS 661, if's described as a
17 to them. That factual predicate doesn't exist. 17 handwritten note to David Shaw dated Febmary 9,
l 18 Now, you're cerfainly right; you've pointed out 18 1589. Well, my comment about that is that these
19 certainly that there is & - we did all this 19 original notes of Mr, Shaw probably are — the only
20 research, and the City of Pocatello should do its 20 place where those were at, were with Mr. Shaw.
I 21 own. And that's really where we stand with respect {21 Those were his notes. I doubt, although I don't
22 to that. 22 know since I haven't examined those, that we
23 But { would likes to go over to the 23 retained those.
l 24 1990 Fort Hall Act. Attached to the exhibit - 24 ‘We then have a series of three
25 excuse me, attached to the affidavit of Jo Beeman |25
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1 FHS 1002, FHS 1009, and FHS 685. Onone ofthose, } 1 does that waiver apply to the other documents held
2 the author is designated as Clive Strong and the 2 by the Attorney General's office? And I don't
3 recipient is David Shaw and members of the Water 3 know of any basis for you to say that.
4 Board. Each of those three documenis appear to be 4 Now, the argument of the City of
5 strategy documents that normally would be 5 Pocatello will be, "Well, look, you, State of
6 protected by pethaps the attorney-client, if not 6 Idaho, those were IDWR's documents. You had to
7 the attorney work product, doctrine. In the case 7 disclose those to us." Let me point something out
8 of two of them, the author is not stated, or author 8 to the Court. The objector, the party from the
9 isnot known, so you really can't tell for sure 9 State of Idaho, is the Idaho Department of Lands,
10 from the very brief description there. ' 10 not IDWR. DI, Idaho Depariment of Lands, was not
i1 - -Butmy point is, that if that's really what - 11 a participant in the negotiations for the Fort - -
12 they want, that type of stuff should have been 12 Hall agreement. So we have no files on that. The
13 protected. There is nothing in the file before the 13 only files that the State of Idaho has are really
14 Court as to how this stuff was cbtained by Mr. Shaw, |14 the Attorney General's office files.
15 whether there in fact was any type of waiver of 15 As I'm sure the Court is well aware, in 1994
16 that privilege and whether this is an inadvertent 16 the legislature split off IDWR from'the ’
17 disclosure that may not allow that stuff to be 17 adjudication. He deleted that agency in 42-1401 A as
18 used uitimately. 18 aparty.
19 Finally, we have FHS 1946. It's 19 SPECIAL MASTER BILYEU: Ido
20 described ag a letter dated August 30, 1993, by 20 remember that.
21 one federal expert to another group of -fo a 21 MR.BARBER: And you cerfainly added
22 group of federal experts - 22 42-1401B, which, in fact, made them a teckmical
23 SPECIAL MASTER BILYEU: Mr. Barber, |23 expert. When you've had that statutory change, we
24 not to interrupt you, can you give moe that number 24 had no obligation to go over there and look at
25 again? What was that? 11 — 25 those files. I certainly didn't do thatin
Page 30 Page 32
1 MR. BARBER: Do you want the three 1 responding to this discovery. I had no legal
2 where there were strategy documents? 2 obligation.
3 SPECIAL MASTER BILYEU: Well, I 3 Now, the other thing that this has
4 think I got one of them. . 4 demonstrated, that this list, Exhibit 7 has
5 MR. BARBER: Oneis 1002. Another 5 demonstrated, is the City of Pocatello has as good
6 oneis 1009. And the last one is 685. And those 6 an access to these files as we had. So we haven't
7 are three that they talk about in Jo Beeman's 7 denied them anything. They simply didn't look
8 affidavit. £ until much later in the process.
9 SPECIAL MASTER BILYEU: Okay. 9 Now, certainly there is an issue
10 MR. BARBER: And as I say, at least 10 that canses me a lot of concern. You have a person
11 the description, I haven't looked at the document, |11 who was an employee of the State, they leave, they
12 but the description from Exhibit 7 is that these 12 go into private practice, and then they come back
13 appear to be strategy documents that probably 13 and because they know everyone, they have access
14 mnever should have been released in the first 14 to those files. It's a matter that causes me a lot
15 place. 15 of concern, and we're going to internally look at
16 We come down to the last one, the 16 how we proceed in that, to make sure that if there
17 1946, it's a letter dated August 30, 1993. My 17 are attorney work product documents, that they
18 point there is that this document postdates the 18 aren't disclosed, as evidently they were here.
19 Fort Hall agreement and the Fort Hall Act and it's |19 But the botiom line is that you
20 very doubtful that the State ever had this letter. 20 can't use Exhibit 7 and say that is an example of
21 Let's assume for a minute that 21 what the State hasn't provided. We didn't have to
22 whatever privilege that may have attached to those | 22 provide that stuff because it wasn't related to
23 documents, and certainly I think a claim of 23 the Department of Lands.
24 privilege may have attached to some of them, has {24 Now, I realize the Court has already
25 been waived, or whatever. The question to meis, |25 told me she doesn't agree with our analysis of the
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1 1990 agreement. I would like to very briefly 1 retained in our files.
2 address that -- 2 Certainly, let me at least finish
3 SPECIAL MASTER BILYEU: Well, Mr.| 3 with respect to the Fort Hall provisions. Idon't
4 Barber, what | was saying is I personally do not 4 want to suggest that those provisions are limited
5 think that those two documents give some sorf of | 5 in scope 1o the litigation between the Northwest
6 broad invisibility cloak, a king's X. I just don't 6 band and the City of Pocatello. Certainly, not in
7 think that those documents can create something 7 my view, they were not. But they were certainly
8 more substantial of a privilege than is conceived 8 intended to preclude what's happened here. And
9 in the Idaho Rules of Civil Procedure, from whatI | 9 all I can tell the Court, this is a very big deal
10 know right now. I do not belicve that those did 10 for the State of Idaho. You go through one of
- 11 create that sort of a blanket -- - . 11 these settlements, you get it achieved; and we -
12 MR. BARBER: 1appreciate your 12 think we have gotten some protection, protection
13 candor. I'd like the opportunity to convince you |13 more than what the Court presently is
14 otherwise, though. " |14 acknowledging, but certainly more protection than
15 SPECIAL MASTER BILYEU: Okay. 15 that; we thonght we were getiing that.
16 MR. BARBER: And let me put you in 16 SPECIAL MASTER BILYEU: Well, what
17 the circumstances of someone negotiating one of |17 did you think you were getting in terms of
18 these settlement agreements. You have several 18 discovery protection? I mean, I'm just frying to
19 claims, all based on the second treaty of Fort 19 make sure T understand what your argument is. Did
20 Bridger. You decide fo settle with one of the 20 you think that you were getting protection and
21 claimants, not the entire settlement, buf a 21 that Judge Hurlbutt was giving you protection from
22 partial seitlement, just the upper Snake. And what |22 all documents relating to the 1990 Fort Hall Water
23 incentive do you have for entering into that 23 Rights Agreement?
24 apreement if, after you sign, it comes back and 24 MR. BARBER: Well, it comes back and
25 they use the fact that you have signed that 25 it says, this agreement, and really the
Page 14 Page 36
1 apreement to say you've resolved something in that | 1 derivatives, the consent decree and the act can't
2 dispute to where now you can't claim in this other 2 beused in any legal proceeding. And that's what
3 portion of the claim that you haven't agreed to, 3 we were trying — and maybe we didn't express it
4 that you've already agreed to that, you've signed 4 very well. But that's at least how we were
5 that agreement. 5 looking atit.
5 SPECIAL MASTER BILYEU: No, Idon't | 6 SPECIAL MASTER BILYEU: Well, let me
7 disagree with that staternent that you've made. I 7 tell you, because that's one of the points that
8 guess what I'm saying is, to me, the fact that the 8 I'm having the most trouble with. I've got
9 1990 Fort Hall Indizn Water Rights agreementhas | 9 another case in front of me right now that deals
10 been entered into by the parties that entered into 10 with basically what is a motion relating to what
11 that, and the fact that the Court entered a consent 11 was included in the 1990 Fort Hall Water Rights
12 decree relating to that doesn't, to me, give some 12 Agreement, and as ] undesstand it to be saying,
13 sortof an additional — I don't know what you want |13 you know, was this xight included or was that
14 to call it — a 1990 Fort Hall Indian Water Rights 14 right included? Now, certainly, it's got to come
15 Agreement special privilege to all documents 15 inin some instances.
16 relating to that. 16 MR. BARBER: Well, and | think in
17 T'm just saying, to me, it doesn't give a 17 that circumstance, it wounld. I -
18 broad blanket statement. But I don't disagree with |18 SPECIAL MASTER BILYEU: So your
19 what you've just said. 19 blaznket statement — I mean, that's what I'm
20 MR. BARBER: Well, there are two 20 trying to say, I don't think there's a blanket
21 bases for our objection. One of them is the Fort 21 exemption from anything related to the 1990 Fort
22 Hall agreement with respect to the production of 22 Hall Water Rights Agreement. And it seems like
23 documents. And the other is the attorney work 23 you're saying that foo. So where do we draw the
24 product doctrine. Now, the attorney work product |24 line?
25 doctrine would protect that stuff that we have 25 MR. BARBER: Well, ckay. I'm not—
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1 Special Master, is that & sub-case I'm involved 1 this. And IregretthatIdon't have an affidavit
2 with? 2 that would explain this to the Court in facts
3 SPECIAL MASTER BILYEU: No, it's 3 properly presented. But since she's been allowed
4 not. I'm just thinking, you know, it's got to 4 to talk briefly, I will as well. She tatked about
5 come in sometimes. 5 the distinction being one of legal analysis.
6 MR. BARBER: And I'm not familiar 6 Well, I've done a great deal of research in the
7 with what we'te dealing with with respect to that. 7 national archives, and in other areas, and I can
8 SPECIAL MASTER BILYEU: Well, and I 8 tell you that there's a great deal of legal
9 don't want to talk about the merits of that. But, 9 analysis to figure out where to go to look, what
10 Imean, there are instances where that consent {10 to look for, et cetera. And ifthat is in fact
11 decree and the water rights apreement have to come 11 the criteria that is the dividing line, there is a
12 nto evidence, to be fair. 12 great deal of legal analysis involved in
13 MR. BARBER: And I'm not sugpesting 13 researching in the national archives.
14 that, But what I'm suggesting here is 14 Now, that's a rather conclusory statement, I
15 something - and maybe we're not communicating very | 15 realize that, but it is something that requires a
16 well Let me try it again. What I'm frying to say 16 greet deal of time. It's a learning experience over
17 here is that the agreement or the consent decree or 17 alifetime. I've always, | think, been a good
18 the act can't be used against the State of Idaho as 18 researcher, but I can tell you that I'm a much
19 some type of whip. And that's essentially what 19 better researcher now than I was twenty years ago.
20 they're trying to do. And that's what we're 20 And it's a learning process. It's a process of
21 trying io — we're saying that this is precluded 21 applying your legal research tools to finding
22 Tt doesn't -- you're going to have to interpret that 22 documents that assist or explain matters that are
23 decree. You're going to have ta decide whether in 23 the source of litigation.
24 fact this particular right was included in the 24 1 would like to briefly tatk about
25 decres or was not included in the decree. And I 25 another issue that has been — I realize I'm
Page 38 Page 40
1 think that's inevitable. I'm not suggesting that. 1 running out of time, that they raised in their
2 And if I've said something or have written 2 written documents. I just want to remind the
3 something that seemed to suggest that, I was not 3 Court of something that I'm sure the Court is very
4 implying that atall. All Ym trying to say is 4 well aware of. One of the things that the 1994
5 that we were attempting to provide us some 5 amendments did was, the 1294 amendments added
6 protection from essentially the type of motions 6 Idaho Code Section 42-1423. That section
7 that are being presented fo the Court today. 7 prohibits a judgment for costs or award of
8 SPECIAL MASTER BILYEU: Mr, Barber, | 8 attomey fees against the State of Idaho. They
9 if I'm not getting you off too much, let me ask 9 requested that here. I'm saying that thereisa
10 you a couple of questions in that regard. 10 preclusion of that by that section. It simply
11 MR. BARBER: Certainty. 11 states that the State of Idaho refuses to waive
12 SPECTAL MASTER BILYEU: Ms. Klabn |12 its sovereign immunity with respect to such
13 taiked about her understanding of the work product |13 awards. So that is an easy matter for the Court
14 doctrine, and I wanted to explore that with you a 14 to resolve.
15 little bit. She talked about, you know, that in 15 I would ask the Court to deny the
16 her mind, that the tenants of that doctrine are 16 motion to compel by the City of Pocateilo and deny
17 basically, did the lawyer create it, does it 17 the attomey's fees and costs. And I have nothing
18 involve the mental impressions of the lawyer? And |18 further. Thaok you.
19 T think this basic statement is tree: collecting 19 SPECIAL MASTER BILYEU: All right.
20 documents or tangible items in and of thermselves 20 Mir. Barber, would you stand for one more quick
21 by an attorney does not turn that into a work 21 question?
22 product priviiege. But where do you come downon |22 MR. BAREER: Absolutely.
23 this issue of research? Because I'm very 23 SPECIAL MASTER BILYEU: Inlooking
24 concemed about the precedential effect here. 24 at your affidavit - and I'm looking at itern no. 4
25 MR. BARBER: Okay, let me explain 25 on page 2 of that affidavit -- you were talking
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- l 1 about, and I'm just trying to make sure I'm 1 Department of Lands, doesa't have access to the
2 understanding the scope of really what you were | 2 Fort Hall setflement documents. I believe that's
3 saying. Are you saying that the documents that 3 ared herring. The discovery was specifically
l 4 you withheld are only those documents that were | 4 directed to all agencies of the State of Idaho,
5 researched through the Idaho State law library, 5 from which documents could be obtained by the
6 the Idaho State library archives and the national 6 Department of Lands. Mr. Barber has never
l 7 archives and record administration? Isthatkind | 7 objected to that definition. And his answers to
8 of what you're saying, these are all research? 8 discovery are required to comply with that, if he
9 MER. BARBER: It was all research. 9 doesn't object. , ‘
l 10 Now, let me clarify this a little bit. This is 10 SPECTAL MASTER BILYEU: Have you
11' research, Your Hopor, that [ did back in 1987to |11 attempted to get any documents from the Department -
12 1990, approximately. Now, I was the person that {12 of Water Resources? Because my dealings with the
' 13 did the research, did 99 percent of it. And Mr. 13 Department over more than a decade have been very
) 14 Strong did the other remainder. And there were |14 consistent, that they bave provided documsents very
l 15 historians that worked under our direction. But 15 willingly without discovery requests to almost
: 16 if there were other sources, | do not recall them, |16 anyone who has requested those.
17 and they were exceptionally a minor source of 17 MS. KLAHN: Well, we had a
l 18 information. It was the national archives 18 conversation — here I go again. Mr. Barber will
19 primarily. 19 object, so I'll just say, here I go again -
20 SPECIAL MASTER BILYEU: All right. |20 SPECIAL MASTER BILYEU: Well, I'm
l 21 That was my question. Thank you, Mr. Barber. |21 not taking this as testimony. I just want to know,
22 MR. BARBER: Yes. 22 as an officer of the Court, have you requested
23 SPECIAL MASTER BILYEU: Does the |23 documents from the Department of Water Resources?
l 24 City wish to respond very briefly, five minutes? |24 MS. KLAHN: No. And here's why. We
25 MS. KLAHN: Sure. I'm going to take |25 thought we were in litigation with the State of
I Page 42 Page 44
1 Mr. Barber's issues in reverse order. First of 1 Idaho, it was mappropriate to use the normmal
2 all, the issue of costs, he recited to you that 2 public records route, and that we could narrow our
I 3 the City of Pocatello is not entitled to 3 requests for documents in a way that would allow
4 attorney's fees under 42-1423. That section is 4 the State to respond meaningfully without us
5 not what we moved under. We moved under Rule 37(f). | 5 having to go behind their back, essentially. We
' & We're seeking sanctions, This relates, as I & wanted the State of Idaho, basically, to knnow what
7 understand it, io costs and attorney's fees at the 7 we thought was important. That's another thing
8 end of a case or for a frivolous action. And what 8 discovery does. Not only do you seek what the
' 9 we're seeking is under Rule 37(f). 9 other side thinks is important, but the other side
10 Second, Mr. Barber has asserted that 10 leamns about your case because of what you ask.
11 his Jegal — quote, legal research at the archives 11 So we're putting it all out there through
l 12 and other places should be protected under 12 discovery, and that was the decision we thought
13 attorney work product, As I've already stated, 13 was appropriate, given the circumstances we were
14 1the United States of America has provided the 14 in, in litigation with the State. Had webeen in
l 15 documents that their historian has collected, 15 litigation against a private water user, we
16 Without the benefit of Mr. Monson's analysis, we 16 probably would have gone to IDWR.
17 don't know which ones of those the U.S. thinks are 17 SPECIAL MASTER BILYEU: You are
l 18 important. We have provided all the parties with 18 aware, though, that the Department is not a party in
19 copies of the documents that actually a lawyer 19 the SRBA?
20 historian we have working for us has collected, 20 MS. KLAHN: I am aware, yes.
I 21 again without the benefit of our analysis about 21 There was a concern raised by
22 which of the documents are useful and which of 22 M, Barber about potential privilege issues related
23 them are not. 23 to Attachment 7 that you were looking at with
' 24 There was a discussion of the fact 24 Mr, Baber. And] would like to refer yontoa
25 that Mr, Barber, in his representation of the 25 letter. It is FHS 000914,
I (208) 345-9611 M & M COURT REPORTING SERVICE, INC. (208) 345-8800 (fax)
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1 SPECIAL MASTER BILYEU: Canyoutell | 1 was not provided, everything else that was the

2 me what page it's on? 2 source material for the memorandum was provided,

3 MS. KLAHN: It's on Page 7, at the 3 in addition to materials from Spronk Water

4 bottom of Aftachment 7. It's from Hank Meshorer, 4 Engineers,

5 who represented the Department of Justice in the 5 And I did not want the Court left with

6 Fort Hall Water Users Federal Court of Claims 6 the impression that the City of Pocatello had

7 case. And it's to Richard Simms. And in that 7 waited to do research. It has worked on this for

8 document, or in that letter, rather, there is a 8 the last ten years. Andthe —

9 list of the documents that were provided from the 9 MR. BARBER: Objection, she's
10 files of Dave Shaw. And I would just reference 10 testifying, Your Honor. -
11 that, in that these documents were ot willy-nilly 1 - MS. BEEMAN: Your Honor— - :
12 being thrown around; the State of Idaho allowed 12 SPECIAL MASTER BILYEU: Yeah, I'm
13 Mr. Shaw to obtain them. They were aware of the 13 not considering it as testimony. I really am not.

14 litigation in the Court of Claims. Ttis true, 14 MS. BEEMAN: The documents provided
15 Your Honor, the State of Idaho was not a party o 15 in discovery document work done over a ten-year
16 the Court of Claims. However, we, yesterday, 16 period.
17 obtained from the Court of Claims the pleadings in 17 SPECIAL MASTER BILYEU: All right.
18 thatcase. And as part of the settiernent of that 18 Thank you, Ms. Becman.
19 case, the State of Idaho had to ratify the 19 MS. BEEMAN: Your Hogor, I'm sorty,
20 settfement between the Fort Hall Water Users and 20 I had one more point of clarification. The letter

21 the United States of America. So they were well 21 from Hank Meshorer is a letter that is in response
22 aware of the case. And — 22 to a discovery request. The one that Ms. Klahn
23 SPECIAL MASTER BILYEU: How does {23 referred to is a document sent in response to
24 Exhibit 7 relate to what you're asking for? Are 24 discovery. And we have it in the courtroom if
25 you asking for the documents on Exhibit 7, orhave |25 Mr. Barber would like to seeit.
Pagz 45 Page 48
1 you obtained those? 1 SPECIAL MASTER BILYEU: All right.
2 MS. KLAHN: We have obtained those. 2 Thank you, Counsel. Mr. Monsoa, did you have
3 We are providing this as an example of what we 3 anything that you needed to say relevant to the
4 believe is being withheld. In the event the Court 4 motion before we wrap up here today?
5 was concemed that we were on some kind of fishing | 5 MR. MONSON: No, Your Honor. But
¢ expedition, we wanted to provide you with some 6 thank you for the opportunity.

- 7 evidence that there are documents out there that 7 SPECIAL MASTER BILYEU: All right,
8 we believe should have been disclosed in our 8 Thank you, Mr. Monson. And do we have anybody
9 discovery requests. 9 from the Shoshone Bannock Tribes yet? All right.

10 SPECIAL MASTER BILYEU: Allright. 10 And one question that the Court might just ask of
11 Anything further with regard to Exhibit 77 11 the Department of Water Resources. Ms. McHugh,
12 MS. KLAHN: Idon't think so. Ms. 12 can you give us any information, just in general,

13 Beeman has a quick point she'd like to make as the | 13 about what sort of resources the Department has

14 affiant here. 14 available and makes readily available to parties,

15 MS. BEEMAN: Acmally, Your Honor 15 you know, including in this case? Do you

16 and Counsel, I am speaking as counsel for almost 16 generally require people to send you discovery?

17 ten or eleven years now for the City of Pocatello 17 Do you make your documents available to the

18 with respect to it's reserved right. If it isn't 18 public? How do you generally handle that from the
19 clear, the Court needs to understand that what has 19 Department’s standpoint?

20 been provided in discovery is all of the 20 MS. MCHUGH: When a party makes a
21 engineering and document research that was done on |21 request of documents, basically we go through a
22 behalf of the City of Pocatello for the last ten 22 review as to whether or not there's any privileged
23 years. When Ms. Klahn referred to the attorney 23 information. But we generally, consider the

24 historian that was hired, that work was done 24 majority, the vast majority of the Department's

25 several years ago. And although the memorandum |25 documents as public. And we do the best we can to
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. ' 1 provide copies or o allow them to inspect. And | separate from the Idaho Department of Water
2 if we need to request them from state storage, or 2 Resources. It's a party to the adjudication. It
3 whatever. But we do review the documents 3 was a party to the 1990 Fort Hall Indian Water
l 4 primarily for attorney-client privilege 4 Rights Agreernent, And so the distinction there is
5 information. 7 5 important for the Court to keep in mind with
6 SPECIAL MASTER BILYEU: All right. 6 regard to contro] of the documents and
l 7 Thank you. And you do that without a formal 7’ attorney-client privilege and what the Idaho
8 request, usnally? 8 Depariment of Water Resources may or may not have '
9 MS. MCHUGH: Well, in fact, if we do 9 the authority 1o release.
l' 10 get a request and it's formal discovery from a 10 SPECIAL MASTER BILYEU: All right.”
] 11 party in the SRBA, we respond and say we are a ‘11 Thank you. Yes, did we have someone else join us?
12 non-party, but we are happy to provide this, but 12 MS. BROWN: Yes, Special Master,
l 13 we will not enfertain it as a discovery request. 13 this is Roxanne Brown with Water Resources.
14 SPECIAL MASTER BILYEU: All right. 14 SPECIAL MASTER BILYEU: Yes,
15 Thank you. 15 MsBrown, we are still finishing up a prior motion
l 16 ME. LYNIGER: Good afiernoon. 16 to compel. Mr. Lyniger just called in and I asked
17 SPECIAL MASTER BILYEU: Good 17 him to call back in about five or ten minutes,
18 afterpoon. Ts this Mr. Lyniger? 18 Would you be able to do that as well?
l 19 MR. LYNIGER: Yes. 19 MS. BROWN: I'l do that, Your
20 SPECTAL MASTER BILYEU: Mr, Lyniger, { 20 Honor. Bye-bye.
' 21 we are just finishing up a previous motion. 21 SPECIAL MASTER BILYEU: Counsel, I'm
22 You're welcome to listen in, but we're still in « 22 going to fry to rule here from the bench. T'd
23 moticn to compel. 23 like to have more time to look through your
l 24 MR. LYNIGER: Oh, I'm sorry, Your 24 voluminous documents, but we've got some deadlines
25 Honor. Should I call back? 25 here that are looming. And [ hope this will be
l Page 50 Page 52
i SPECIAL MASTER BILYEU: Yesh, ifyou{ 1 helpful
2 don't want to listen in on this, you could call 2 First, and this is going to come as
I 3 back in about maybe five, ten minutes. 3 no surprise, in my legal opinion, neither the 1990
4 MR. LYNIGER: Sure. Okay. Thank 4 Fort Hall Indian Water Rights Agreement nor the
5 you. Bye. 5 partial consent decree relating to that create a
l 6 MS. BEEMAN: Your Honor? 6 blanket protection or privilege from discovery,
7 SPECIAL MASTER BILYEU: Yes? 7 although I do concur with some of the statements
8 MS. BEEMAN: May I ask the Court's 8 that Mr. Barber made that there were some limited
l 9 indulgence to ask a question? The question isabout | 9 protections that it afforded. But it therefore
10 the materials of the Jdaho Department of Resources. | 10 follows, in my mind, that the State of Idaho must
11- Was the Court's question going to the materials that | 11 disclose all documents and tangible items which do
l 12 are Idaho Department of Water Resource's materials | 12 not fall within the protection of the attorney work
: 13 or materials of the Jdaho Water Resource Board? 13 produet or thé qualified prohibition of disclosures,
14 SPECIAL MASTER BILYEU: Ijust 14 offers of compromise, and whatever enhancement in
l 15 wanted to know if the Department made whatever 15 that regard that the 1990 Fort Hall Water Rights
16 documents they had available to the public. It's 16 Agreement would provide,
17 been my understanding throunghout the SRBA that 17 Second, it seems to me that Idaho
l 18 they did. And T just wanted to make sure that I 18 Rule of Civil Procedure 26(b)(3) protects against
19 wasnp't misunderstanding their process. I wasn't 19 disclosure of an attorney's work product in
20 talking about any specific subset of documents, I 20 pending litigation. And it seems to me ~ I know
’ l 21 just wanted io know what they made available to 21 this is a very gray arca in some respects, because
22 parties. 22 we're not talking about published opinions; we're
23 MS. BEEMAN: Okay. Your Honor, the 23 talking about historical documents — but it seems
l 24 reason I asked is that the Idaho Water Resource 24 to me that the City of Pocatello in some ways is
25 Board is a separate constitutional entity. Itis 25 seeking the results of the Aitoroey General's
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office conducting research, legal research and
historical research relating to the second treaty
of Fort Bridger. And I know there are additional
documents, the act of 1888, the agreement of 1887,
all of those,

And it seems to me that - you know, I take
M. Barber’s affidavit very seriously, and he's
saying that those documents were obtained by the
State of Idaho, they're still available by
researching the Idaho State law library, the Idaho
State library archives, the national archives, and .
the record administration. Notwithstanding the fact
that some others may have felt no need to seek that
protection, I'm still not willing to create the
precedential effect of opening all of that up to the
discovery process because I just — I just feel in
my experience as a practicing lawyer that that goes
too far in my mind at this point in terms of the
discovery nules.

Finally, the State of Idaho, in my

estimation, is required to provide a log relating
to documments that it claims are covered by the
work product or any other privilege. This
requirernent is made pursuant to the Idabho Rules of
Civil Procedure, not the Federal Rules of Civil
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So that's my ruling. Can we get any
additional discovery answers within fourteen days,
Mr. Barber? I know this -- the privilege log, I
don't really know what is out there, but what kind
of -- -

MR. BARBER: Your Honor, lef me make
this representation to the Court. 'We'll work on
it as absolutely diligently as possible. IfI can
get it done in seven days, I'll get it done in

" seven days. I'm not confident off thetopof my =~ -

head [ can give you a good estimate today. Butl
can make the representation T'll do ty very best
and end up working the weekends and everything
else to get this done.

SPECIAL MASTER BILYEU: Well, let's -

MS. KLAHN: Your Honor, could I
suggest an accommodation?

SPECIAL MASTER BILYEU: Yes, that
would be wonderful.

MS., KLAHN: He could have his
fourteen days, if we could push off the summary
judgment briefing for a month.

SPECIAL MASTER BILYEU: It always
involves changing those deadlines, does it? I
don't even know if I -- does anybody have the
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Procedure. So Ihope I don't have anybody telling
me that I ruled improperly under the Federal
Rules; that's not my point. I think that the City
and any party that asks for such disclosure as
part of its regularly conducted discovery is
entitled to do that. And that Courts always are
entitled to ask for more specifics. So I'm
inclined to request that. And I might just say
too that the Special Master may require an in
camera review of those documents later when those
are submitted, when that list is submitted.

‘With regard to attorney fees, 'm
not inclined to award any attomey fees. I think,
again, the area is a little bit gray. Water
rights do involve discovery and expert areas such
as historical decuments that are very different
than what we see in your run-of-the-mill divorce
case or personzl injury case, and I don't think
that there's any grounds for attorney fees here.

Mr. Barber has been, in my view, in the many
years that ['ve seen him in this court, an extremely
capable attorney, and I think he takes his duties as
an officer of the court as seriousty as anybody I
know. So there is no question about attorney fees
in this case,
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trial scheduling order out handy? I don'teven
know what those dates are.

MS. KLAHN: Well, the summary
judgment motions are due October 29. They're
simultaneous cross-moticns, I believe. And then
the responses are due approximately a month later.
And the replies are due approximately at the first
of the year.

SPECIAL MASTER BILYEU: Did weseta
trial date?
MER.BAPRBER: Just a summary
judgment, ‘

SPECIAL MASTER BILYEU: Justa
summary judgment schedule? Do you have any
problem with moving those?

MR. BARBER: No, Ido nothavea
problem.

SPECIAL MASTER BILYEU: Idon't have
a problem giving you thirty days if we have an
agreement on moving the summary judgment. Is that
a —

MR.BARBER: Of course, Your Honor,
there are other parties that need to be consuited
about moving the dates, et cetera. T don't know
whether Mr. Monson is still on. But [ have no
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1 problem moving those dates. I want to make sure 1 request was only for, the ones that they listed in

2 that1do a thorough and good job on that. 2 their motion. And, you know, that's only for the

3 Fourteen days doesn't give me a lot of time to do 3 documents that you haven't provided. I'm not

4 that. Butagain, I will make the representation 4 asking to supplement ¢verything else.

5 to the Court, I'll do my very best to get it done 5 MR. BARBER: Right Okay. Socifs

6 as quickly as possible. 6 the requests for production that are listed in the

7 SPECIAL MASTER BILYEU: All right. 7 motion that you request a privilege log be

8 Counsel, let's leave it this way. And letme 8 provided for?

9 check in with Mr. Monson. Ikeep getting excited | 9 ~ SPECIAL MASTER BILYEU: Thatsmy
10 and ahead of myself here. Mr. Monson, if we were | 10 best understanding of their motion, so that's what
11 tomove the summary judgment schedule back a 11 I-wasintending to do with the order, yes.

12 little bit to accommodate Mr. Barber's supplementto j12 MR. BARBER: Okay. Very well. We

13 the discovery requests, would that cause you any 13 will do our best to comply with that.

14 problems? 14 SPECIAL MASTER BILYEU: Allright.

15 MR. MONSON: No, Your Honor, wecan |15 Thank you, Mr. Barber. All right. Ms. Klahn, do

16 be prepared to meet either date, either the 16 you have anything further to put on the record

17 October 25th date or a later one. 17 before we adjourn?

18 SPECIAL MASTER BILYEU: Counsel, let | 18 MS. KLAHN: Idon't think so, Your

19 me leave it this way: Would counsel for all the 19 Honor. Thank you.

20 parties involved -- and get Ms. Wolfley on the line |20 SPECIAL MASTER BILYEU: Thank you.

21 if you can -- get on the phone today or tomorrow and | 21 We appreciate you coming. And, Mr. Barber,

22 reach some sort of an accornmodation, giving the 22 anything firther before we adjourn today?

23 Court the updated dates? And maybe check with 23 MR. BARBER: Justa question of the

24 Janet on the hearing date, with my clerk, just to 24 court reporter when I can get a transcript.

25 make sure that that's one where I'll be here. And 25 SPECIAL MASTER BILYEU: We always
Page 58 Page 50

1 Thave no problem with moving that. 1 want to make sure we appeal on a timely basis.

2 MR. BARBER: Okay. We'll be happy 2 MR. BARBER: No, that's not the

3 to do that. 3 issue.

4 SPECIAL MASTER BILYEU: Allrnight,| 4 SPECIAL MASTER BILYEU: I'm just

5 Mr. Barber, anything further? Without trying to 5 teasing you.

6 talkme out of my - 6 MR. BARBER: That's not the issue.

7 MR. BARBER: 1do bave a few 7 1 just want to make sure I'm following -- I follow

8 questions. And I want to make sure that I comply | 8 what you've asked me to do.

9 with and implement what the Court has decided 9 SPECIAL MASTER BILYEU: Allright.
10 today. And perhaps part of that could be resolved |10 Thank you, Mr. Barber. Mr. Monson, anything
11 if] got the transcript as quickly as possible, so 11 further before we adjourn from the United States?

12 1can goback over that. But if I understand 12 MR. MONSON: No, Your Honor. Thank
13 correctly what you have required, you have 13 you and good afternoon.
14 required that we disclose documents that dopot | 14 SPECIAL MASTER BILYEU: All right.
15 come within what you have described as a limited |15 Thank you. And Ms. McHugh, anything additional
16 privilege of 11.3 and 11.4 of the agreement. In 16 that the Department of Water Resources needs to
17 other words, if it's not an offer of compromise 17 report? '
18 and concerns either the agreement or the consent |18 MS. MCHUGH: No, Your Honor. Thank
19 decree or the act, well, then we would have to 19 you.
20 provide that, 20 SPECIAL MASTER BILYEU: All right.
21 And then you've also said that with 21 Thank you. And, Counsel, I will issue a written
22 respect to all the requests for production, as I 22 order, and hopefully Tl keep it fairly
23 understand it, a privilege log. 23 consistent with what [ said on the record.
24 SPECIAL MASTER BILYEU: Ithink, |24 And with that, thank you all very
25 actually, I'm only referring to, and [ think the 25 much. 1 appreciate you coming. I appreciate your
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1 legal arguraents; they were well thought out and I
2 appreciate being further educated. And with that,
3 we stand adjourned.
MS. KLAHN: Thank you.
MR. BARBER: Thank you.
{Hearing concluded at 2:45 p.m.)
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Service, Ingc.

Boise, Idaho
421 W. Franklin Stveet
P.0O. Box 2636 83701-2636
208 345-9611
208 345-8800 (fax)

email m-and-m@qwest.net

SOUTHERN OFFICES
1 80D 234-9611

Twin Falls, Idaho
208 734-1700
, Pocatello, Idaho
208 232-5581
Ontario, Oregon
541 881-1700

NORTHERN OFFICES
1 800 875-1700

Coear d'Alene, ¥daho
208 879-1760

Spokane, Washington
509 455-4515

October 7, 2004

Sarah A. Klahn

|-~ White & Jankowski -~ - -

511 Sixteenth Street
Suite 500
Denver CO 80202

RE: In Re: SRBA
Case No. 29-11609 (Snake River Basin Adjudication)
Taken on 10/5/2004
M & M Job No. 6633B4

Enclosed is your copy of the above-referenced hearing transcript, along with
the original transcript. Please let me know if you need anything further.

Thank you for Jetting us report for you. A
Very truly yours,

Teresa Salman

M & M Court Reporting Service, Inc.
Enclosures

- pe: David J. Barber
File







BISTRICT COURT-SHBA

REGH /10 | TWIN FALLS 00., IDAHO
aoty FILED
ATTORNEA BEReRAL al 6T 15 Pm 2 35

IN THE DISTRIC’I' COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) ORDER ON MOTION TO COMPEL,
‘ _ ) MOTION TO STRIKE AND MOTION
Case No. 39576 : ) TO ACCEPT
g SUBCASE NO.: 29-11609

The City of Pocatello filed a Motion to Compe!l and Pocatello’s Motion Under Rule
7(b}(3) to Accept Affidavit of Ms. Beeman. (hereafter “Motion to Accept™) The State of Idaho
filed a Motion to Smke The three motions were heard on October 5, 2004. The Motion to
Strike and Motion to Accept argued whether the court should accept two affidavits, the Affidavit
of Josephine P. Beeman, Esq., Counsel to the City of Pocatello, and the Affidavit of David J.
Barber. The Motion to Strike was denied and the Motion to Accept was granted. Accordingly
both the Affidavit of David J . Barber and the Affidavit of Josephine P. Beeman were accepted.

The Motion to Compel sought to compel discovery from the State of Idaho. The Court
reviewed the pleadings, affidavits, and briefs, and heard oral argument. The City of Pocatello
moved to compe] discovery of the documents of the State of Idzho relating to the 7990 Fort
Holl Indian Water Rights Agreement, the Partial Final Consent Decree Determining the
Rights of the Shoshone-Bannock Tribes to the Use of Water in the Upper Snake River Basin,
the Second Treaty of Fort Bridger, Section 10 of the Act of September 1888 (also called the
Pocateilo Townsite Act) the Executive Order of June 14, 1867, the Executive Order of July 30,
1869, the Agreement of May 27, 1887 Ratified by the Act of September 1, 1888, the Act of
June 6, 1900 and a privilege log relating to documents not disclosed by the State of Idaho.

The Special Master made the following rulings regarding the Motion to Compel:

First, neither the 1990 Fort Hall Indian Water Rights Agreement nor the Partial Final
Consent Decree Determining the Rights of the Shoshone-Bannock Tribes to the Use of Water
in the Upper Snake River Basin creates an absolute protection or privilege from discovery. It

ORDER ON MOTION TO COMPEL
G:2S0RDERS/11609.ORDER MOTION COMPEL W?Eg;gggbﬂnﬂ pege 1




follows that the State of Idaho should disclose all documents and tangible items which do not
fall within the’protection of attorney work product, atiorney-client privilege, or the prohibition
from disclosure of offers of compromise privileges.

- Second,- LR.C.P. 26(b)}(3) protects against .disclosure of an attorney’s work -
product in pending litigation. This Special Master concludes that the work product doctrine
generally protects the results of legal research. The City of Pocatello sought the results of the
State of Idaho’s legal xesearch relating to the 1990 Fort Hall Indian Water Rights Agreement,
the Partial Final Consent Decree Determining the Rights of the Shoshone-Bannock Tribes lo

 the Use of Water in the Upper Snake River Basin, ibe Second Treaty of Fort Bridger, Section
10 of the Act of Septernber 1888 (also called the Pocatello Townsite Act) the Executive Order
of Jupe 14, 1867, the Executive Order of July 30, 1869, the Agrecment of May 27, 1887
Ratified by the Act of September 1, 1888, the Act of June 6, 1900 and a privilege log relating
to documents not disclosed by the State of Idaho,

The State of Idaho produced all historical documents found in its research relating to
the Act of September 1, 1888, ch. 936, 25 Stat. 452 and the Agreement of May 27, 1887. The
State of Idaho, however, withheld its legal research relating to historical documents regarding
the Second Treaty of Fort Bridger, the Executive Order of June 14, 1867, Executive Order of
July 30, 1869, or the Act of June 6, 1900, ch. 813, 31 Stat. 372. The State of Idaho asserted
the work product privilege. The withheld documents were obtained by legal counsel for the
State of Idaho while conducting legal research at the Idaho State Law Library, the Idaho State
Library archives, and depository centers of the National Archives and Record Administratiou.
Affidavit of David J. Barber. ‘

The City of Pocatello and the State of Idaho conceded that Rule 26(b)(3) protects a
party from discovery of legal research of reported cases. The research sought by the city of
Pocatello apparently does not include reported cases; but consists of historical documents
relating to old treaties and orders. The research conducted by the State of Idaho appears to
place these documents within the purview of the work product doctrive. Affidavit of David J.
Barber. Accordingly, this legal research is protected under the work product doctrine.!

! This Special Master notes that the results of a Motion 10 Compel historical documents may differ if the
State of Idaho were to rely on these documents for an expert opinion, or if the State of Idahe was the custodian of

these records,

ORDER ON MOTION TO COMPEL
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Finally, the State of Idaho is required to provide a log relating to documents or tangible
objects it has withheld.
Therefore, the Motion to Strike is denied. The Motion to Accept is granted. The

Motion 1o Compel is granted in part and denied ju part. Attorney fees sought by the city of

Pocatello are denied.
IT IS ORDERED that the State of Idaho produce all documents and answer all
discovery not protected by the work-product or other privilege
IT 1S FURTHER ORDERED that the State of Idaho provide a “privilege log™ relating
to any documents or tangible items it has withheld.
DATED October |45, 2004.

Snake River Basin Adjudication

ORDER ON MOTION TQO COMPEL
(L290RDERS/] 1609.0RDER MOTION COMPEL
16/15/04 page3




CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER ON
MOTION TO COMPEL, MOTION TO STRIKE AND MOTION TQ ACCEPT was
mailed on October 15, 2004, with sufficient first-class postage
to the following:

SHOSHONE-BANNOCK TRIBES DIRECTOR OF IDWR

Represented by: PC BOX 83720
BRANDELLE WHITWORTH . BOISE, ID 83720-00598
TRIBAL COUNSEL OFFICE
PO BCY 306

FORT HALL, ID 83203
Phone: 208-478-3B815

SHOSHONE-BANNOCK TRIBES
Represented by:
JEANETTE WOLFLEY
SPECIAL COUNSEL
SHOSHONE-BANNOCK TRIBE
202 N ARTHUR
POCATELLO, ID 83202
Phone: 208-232-1922

CITY OF POCATELLO
Represented by:

JOSEPHINE P. BEEMAN

40% WEST JEFFERSON STREET

BOISE, ID 83702

Phone: 208-331-0950

STATE OF IDAHO

Represented by:
NATURAL RESOURCES DIV CHIEF
STATE OF IDAHOC
ATTIORNEY GENERAL'S OFFICE
PC BCX 44449
BCOISE, ID 83711-4449

CITY OF POCATELLO
Represented by:
SARAH A KLAHN
WHITE & JANKOWSKI LLP
KITTREDGE BUILDING
511 16TH ST STE 500
DENVER, CO 80202
Phone: 303-585-9441

UNITED STATES DEPT OF JUSTICE
Represented by:

US DEPARTMENT OF JUSTICE

ENVIRONMENT & NATL' RESOQURCES

550 WEST FORT STREET, MSC 033

BOISE, ID 83724

T
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA . } Subcase No.

Case No. 39576 ) 01-00006

COPY

RULE 30 (B) (6) DEPOSITION OF THE STATE OF IDAHO
TESTIMONY OF ANTHONY OLENICHAK
JULY 7, 2010

REPORTED BY:
JEFF LaMAR, C.S.R. No. 640
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IN THE DISTRICT COURT CF THE FIFTH JUDICIAL

DISTRICT OF THE STATE OF IDAHQ,

IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA ) Subcase No.
Case No--19576 ) 01-00006
)

Page 3
1 APPEARANCES (Continued):
2
3 For United States of America and Bureau of
4 Reclamation:
5 UNITED STATES DEPARTMENT OF JUSTICE
5 ENVIRONMENT & NATURAL RESOURCES DIVISION
7 NATURAL RESOURCES SECTION .
8 BY MR. DAVID W. GEHLERT
8 1961 Stout Street, Suite 800

10
n
12

RULE 30(B)6) DEPOSITION OF THE STATE OF IDAHO3

TESTIMONY OF ANTHONY OLENICHAK

JULY 7, 2010

REPORTED BY:
JEFF LaMAR, C.5.R. No. 640
Notary Public

Page 2

THE RULE 3X{B)6) DEPOSITION OF THE

STATE OF IDAHO, TESTIMONY OF ANTHONY OLENICHAK was

1
2
3 taken on behalf of Amencan Falls Reservoir

4 District No. 2 at the offices of Capito] Law

5 Group, PLLC, 205 North 10th Strezt, 4th Floor,

& Boise, Idaho, commencing at 9:02 am. on July 7,
7 2010, before Jeff LaMar, Certified Shorthand

8 Reporter and Notary Public within and for the

§ State of Idaho, in the above-entitled matter.

11 APPEARANCES;

12 For American Falls Reservoir Distnet No, 2:
13 CAPITOL LAW GROUP, PLLC

14 BY MR. C. THOMAS ARKCOSH

15 MR. ISAAC D. KEPPLER

15 205 North 10th Street, 4th Floor

17 Boise, Idaho 83702

18 For State of Idaho:

13 OFFICE OF ATTORNEY GENERAL
20 BY MF. MiCHAEL C. ORR

Fy 700 West State Street, 2nd Floor

22 P.O. Box 83720

2 Boise, Idaho §3720-0010

24 it

F-Ii

(208)345-9611

1“4

Denver, Colorado 80294
For Idaho Ground Water Appropriators, Inc.:

RACINE, OLSON, NYE, BUDGE & BAILEY, CHTD.

BY MS. CANDICE M. McHUGH
101 Capitol Boulevard, Suite 208

15 Boise, Idaho 83702
1]
17
18
19
20
21
22
23
24
25 .
Page 4
1 INDEX
2
3 TESTIMONY OF ANTHONY OLENICHAK
4 Examination by Mr. Arkoosh 6,127
5 Examination by Ms. McHugh 86
6 Examination by Mr, Orr 99
7
8 EXHIBITS
9 1 - Notice of Deposition of State of Idahe 9
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2 - E-mail from L. Harmmon to T. Arkoosh, 16
dated 05/05/2010

3 - Memorandum from T. Olenichak to 26
G. Baxter, dated 02/17/2010

4 - E-mail from T. Olenichak to C. McHugh 37
and D. Tuthill, dated 12/08/2005

5 - E-mail from M. Holliday to G. Baxter, 37
dated 05/02/2008

6 - Contract With Palisades Water Users, 51
Incorporated, Concerning Storage
Capacity in Palisades Reservoir, and
Related Matters

7 - Stipulation in Burley Imigation 56
District vs. Henry Eagle

8 - Letter from Acting Regional Director to 62
B. Bird, dated 08/04/1952

{208)345-8800

PAGE
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IN D E X (Continued)

EXHIBITS PAGE
9 - Memorandum from A.K. Dunn to
C.5. Allred, dated 05/05/1970
10 - Memorandum from T. Olenichak to

76

79

~7-- " G. Baxter, dated 08/10/2009

11 - Documents produced by the State of BS

] Idaho
10
1
12
i3
14
15
16
i7
18
19
20
21
22
23
24
2. . -
Page 6
1 ANTHONY OLENICHAK,
2 first duly swormn to tell the truth relating to
3 said cause, testified as follows:
4
5 EXAMINATION
§ BY MR. ARKOOSH: .
7 Q. Would you state your name for the
8 record, please.
9 A. Anthony Olenichak.
10 Q. And spell your last name, Tony.
1 A. O-l-en-ic-h-a-k.
12 MR. ARKGOSH: Mr. Om, is there a
13 stipulation you'd like to put on the record?
14 MR. ORR: Well, it's my understanding that
15 all counsel have agreed to stipulate that all
16 objections will be reserved other than objections
17 to the form of the question. 1 think the rules
18 provide for that anyway, but I just wanted to make
19  if part of the record since it had been stated in
20 the record in prior depositions.
21 MR. ARKOOSH: We concur.
22 MS. McHUGH: Yeah.
23 MR. GEHLERT: Yes.
24 MS. McHUGH: Thanks.
25 Q. (BY MR. ARKOOSH): What's your

{208)345-9611

Page 7

address, Tony?
My work address?
Either.
900 North Skyline, Idaho Falls.
Po you live in Idaho Falls as well?
Yes.

- Q. Okay. -And what's your educational
background?

A. Thave a bachelor of science degree in
watershed science at Utah State University.

Q. In what year?

A. 1983,

Q. And after school in '83, did you go
directly into the workforce?

A. Not direcily. Less than a year later
I started working for the Helena National Forest
as a hydraulic technician.

Q. What's that?

A. Well, actually, immediately after
graduation I worked as a hydrologic technician for
the Humbolt National Forest for the summer. It
was a temporary position. And then there was a
short period of time, about nine months or so,
that I worked at a meat packing plant. And then
got the job as a hydrologic technician with the

RPOPLO»>
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Forest Service in Helena.

The primary responsibility initially
for my position in Helena was to review the water
rights that had been filed in the Montana
adjudication as they affected the federal reserve
rights,

Q. And then what did you do?

A. I worked there for approximately a
year and a half, and then got a job as a water
rights technician with the State of Montana in
Missoula, Montana, working for the Montana
adjudication.

Q. That would be in '857

A. Yes, '85.

Q. Axnd then how long did you have that
job?

A. Probably a year and a halfor so. It
was in 1987, I believe, I was promoted to water
right specialist and moved to the Helena field
office with the State of Montana in the Water
Rights Burean working for the water right
specialist. Ihad that job until 1988.

And then I moved to Idaho Falls and
took a job in the adjudication with the State of
Idaho as a senior water right agent. Worked in

{208)345-8B00 {fax)
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that position for about a year and a half, and
then took a position as hydrologist with Water
District No. 1.

Q. About '89 or '907

A. 1990.

Q. Okay.

= -~ As Worked in that position until I think

it was approximately 2005 that [ was promoted to a
program manager at Water District 1. And 1 still
hold that position currently.

Q. What's your job description as program
manager?

A. My job description is to monitor the
day-to-day activities of the water district,
regulating and measuring water, delivering to .
canals/pumps from the Snake River within Water
District 1.

Q. So you're not the watermaster of Water
District 1?7

A. 1am not the watermaster.

(Exhibit 1 marked.)

Q. (BY MR. ARKOOSH): The Notice of
Deposition in this matter, Tony, asks that the
State have somebody come testify about certain
issues. e e e
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Have you seen that notice before?

A. Yes, I have.

Q. And you're the one that the State has
designated to come testify about the issues in the
Notice of Deposition?

A. Yes.

Q. Okay. And have you reviewed the
Notice of Deposition?

A. Yes.

Q. So do you know why you're here? You
know what you're here to testify about, the issues
you're here to testify about?

A Yes.

Q. Why were you chosen to testify about
these issues?

A. Iden'tknow.

Q. Who made that decision?

A. Michael Orr contacted me.

Q. Are you knowledgeable about those
issues?

A. Yes,lam.

Q. Do you perceive yourself to be the
most knowledgeable person to testify about those
issnes?

A. Iperceive that I've spent a lot of
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time with the issue. I don't know that I know the
most about the issue.

Q. Would you tell me again what your job
description is as program manager.

A. Program manager at Water District 1
I'm responsible for the day-to-day activities of

- how water is- delivered in Water District tothe - -~ - - -~~~

diversions.

Q. And why are you the one familiar with
the issues in Deposition Exhibit 1, which is the
Notice of Deposition?

A. [I've been familiar with the issue, the )
complaints by AFRD No. 2 as to delivery of their
water right. And I've done some research into how
that water has been historically delivered.

Q. Okay. You mentioned complaints by
American Falls Irrigation District.

‘What complaints are those?

A. They felt the water right accounting
program was distributing the water incorrectly
according to how it's stated in the Eagle decree.

Q. And who did you contact?

A. I've talked to Lynn Harmon, Craig
Hobdey.

Q. H-o-b-d-ey..
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Who else?

A, Idid a PowerPoint presentation at
AFRD No. 2's office in 2003 or 2004, I believe.
And I'm not exactly sure who was in attendance at
that meeting. But there were several questions
during that meeting.

Q. What was the presentation on?

A. The presentation was the delivery of
AFRD No. 2's natural-flow right in the accounting
prograrm.

Q. Do you have that PowerPoint?

A. Yes, Ido.

Q. Okay. Could I take a look at that?

A, Sure.

Well, 1 thought it was in this stack,
but I'm not seeing it. Well, I thought I had
brought a copy, but I don't see it in the file.

Q. How did it occur that in 2003 or 2004
you went to American Falls and delivered this
PowerPoint presentation?

A. Craig Hobdey, I think, had complained
to Ron Carlson, who was watermaster at the time,
that the water right was being delivered
incorrectly in the water right accounting. And I
was asked to go down and make a presentation to
(208) 345-88B00 (fax)
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American Falls Reservoir District No. 2 as to how
the accounting worked.

Q. When were you asked to do that? Do
you recall?

A. It was either at the end of 2003 or

the beginning of 2004,

7 Q. "It was during the drought period from
2000 to 2004, then, is that what prompted the
phone cali?

A. Yes, There was a drought between 2001
and 2003. So I'm sure that's what prompted the
call.

Q. Did you know about this issue prior to
that ime?

A_ 1did not.

Q. Okay. And by "this issue," I want to
be clear, it's the issue identified in the Notice
of Deposition.

A. Yes.

Q. When I talk about the issue before us,
it's the difference in the statement of the water
right in the Eagle decree and the statement in the
recommendation.

Can we agree to that as the definition
for the issue, for the.moment at leagt?
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A. Yes, that's the issue in the notice.

Q. So tell me generally what your
presentation said.

A. Well, it outlined through each phrase
in the Eagle decree how the water is delivered in
the water right accounting.

Q. Isee you brought some documents with
you.

Is that in response to the Notice of
Deposition?

A. Garrick Baxter asked us to put
together all the documents that pertained to the
AFRD No. 2 issue. And ['ve started gathering
that. T haven't been able to compile a complete
list of documents. I have e-mails of mine dating
back to 2008.

And T had Michael Holliday, who did
the adjudication work with the IDWR staff, he
researched his e-mails and made copies. And 1
brought those with me.

Q. So did you know about this issue prior
to your conversation with Ron Carlson in 20037 if
I understood your previous answer.

A. That's my first recollection of when I
started to research the problem.
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(3. What did Ron say to you about it?

A. Ican't remember what Ron said to me
directly about the issue. I researched myself,
usually with asking Bob Sutter, who had put the
water rights programming together, as to how the
computer program was accounting for the rights.

“And I'checked the daily accounting printouts— -~

during that time to see, in fact, if that's the
way the water was being delivered.

Q. What did Mr. Sutter tell you about how
the program accounted for the water?

A. Well, the program accounted for the
water when the American Falls right was not full
prior to May l1st, then everything diverted by AFRD
No. 2 was storage.

.Once the American Falls right filled
on paper in the water right accounting, then --
excuse me, there's a time period after May st to
the time that American Falls filled on paper in
the accounting, they received the first half of
the first 1700 cfs available to the 1921 priority
water right.

Once American Falls filled on paper,
then they were entitled to the entire 1700 cfs
when the 1921 priority was heing filled.
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Q. Now, you said you've rescarched this
historically; is that correct?

A. Yes.

Q. Did what you find in the
administration of this right historically comport
with what the water right accounting program was
doing?

A. Yes.

Q. Can I look at your documents there
that you brought?

A. Sure.

Q. Are those in chronological order?

A. They were before I took them. There
were two memos, too, that were also attached by
e-mail that kind of summed up the issue that I
wrote to Garrick Baxter.

MR. ARKOOSH: Go off the record, please.

(Recess.)
(Exhibit 2 marked.)

Q. (BY MR. ARKOOSH): Tony, I'm going to
show you what's been marked as Exhibit 2, which is
an e-mail from you to Lynn Harmon, who is the
manager of American Falls Reservoir District
No. 2, dated May 5, 2010. And it's got four
bullet points on top.

(208)345~-8800 (fax)
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Do you see those?

A. Yes.

Q. Are those bullet points an accurate
reflection of how you perceive this right should
be administered?

A Yes.

Q 'NOW, you indicated to*ine thatthe -~

right is being administered as it has always been
administered; is that correct?

A. Since the inception of the
computerized water right accounting program.

Q. How about prior to that time?

A. Tt's difficult to tell in the
watermaster books precisely how it was delivered.
There were some changes in the computer accounting
from the previous process, just because it was
easier to account for the water with a computer
rather than by hand, as they did prior to 1978.

Q. Is the intent of the recommendation to
change how the American Falls No. 2 right is
administered under the current Eagle decree
langunage?

A. ltisnot

Q. Is the answer to that question the
same before and after 19787
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A Yes.

Q. So the intent of your language is not
to change how the right is administered either
before or after 19787

A. That's comect.

Q. Why change the language?

A. Ifelt the language in the decree is
ambiguous and has been interpreted in at least two
different ways by different people. And I felt
that if the recommendation was written more
clearly so that everyone could understand exactly
how it should be delivered, that's how the right
should be recommended.

Q. Solunderstand "ambiguity” to mean
that there are two reasonable readings of one
particular phrase or one set of language.

Is that what you understand it to
mean?

A. Yes.

Q. And so I also understand your previous
answer to be that this water right has been
administered two different ways under the Eagle
decree language?

MR. ORR: Objection. Mischaracterizes
prior testimony.

Page 19
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THE WITNESS: No. Ithink it's been
administered the same way. There are different
processes in order to administer it. But it
was - it has always been administered according

to the decree language.
Q. (BY MR. ARKOOSH): Okay. And

~administration has been consistent-both before and -~ -

after 19787

A. Yes.

Q. So it's your position that the right
should be administered as it has always been
administered?

A. 1think the right should be
administered as it's written in the decree.

Q. Then there's no point in changing the
decree language, is there?

A. Aslong as there's confusion over the
water users, the irrigation district, the water
district as to how the water should be
administered according to the language, 1 think
the language should be changed so as everyone
agrees to what it says.

Q. Okay. Now, I'm going to go back to my
prior question. I'm going to break it down in two
parts. I want.to be clear.
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You perceive that this right has
historically always been administered the same
way, both before and after 19787

A. No, not exactly the same way.

Q. What are the differences?

A. But administered according to the
decree language.

Q. Okay. Could you elaborate on that
answer.

A. Yes. Watermasters had different ideas
as to how the storage accrual was accounted prior
to the water right accounting in the computerized
water right accounting in 1978 and the methods
that we used after utilizing the computerized
accounting.

Q. Okay. Let's go to the period prior to
1978.

Was it always — by "it" I mean this
water right. Was the water right always
administered consistently prior to 19787

A. ldon't know that 've looked at every
year prior to 1978, so it might have been done
differently. ButI think it's always been
administered according to the decree.

Q. Consistently the same way? When you
{208)345-8800 (fax)
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say "according to the decree,” do you mean it's
administered -- at least to your knowledge, and I
understand you've not gone year to year, but to
your knowledge it's been administered the same way
prior to 1978%

A. Using the same languagc in the decree
it wolild be administéred the same way. ™

Q. Well, is there an ambiguity in the
decree, then? Could it be read two different
ways?

A. Well, I have my interpretation of how
T'read it, and I understand AFRD No. 2's
interpretation is different.

Q. Well, what I'm frying to understand,
to the best of your knowledge, prior to 1978 was
the decree administered in a consistent way?

A. No, I wouldn't say it was administered
in a consistent way, because water - the water
supply changes from year to year. And that can
dictate as to how it's administered.

Q. Was it administered prior to 1978 ina
consistent way under similar conditions?

A. Tt could have varied from watermaster
to watermaster.

Q. How? And Fm.not asking fora
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hypothetical, F'm asking for your knowledge, if
you know.

A. Idon'tknow.

Q. Okay. Priorto 1978, then, you don't
know whether this was administered consistently
under similar conditions?

A. Idon't know with absolute certainty,

Q. What do you think? What do you
believe?

A. Ibelieve each watermaster could have
their own interpretation as to how to administer
it.

Q. But I want to be clear that it's not
your intent to change the import or meaning of the
language with the new proposed recommendation?

A. That's correct,

Q. Was there a change in the
administration of the right from 1978 forward?

A. No.

Q. Incidentally, part of the job of the
watermaster in administration is to account for
how the water was administered; isn't that
correct?

A. That's correct.

Q. And how does that occur?
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A. Each day the water district calculates
the amount of natural flow that's in the river
system and then allocates it to the rights
according to their priority and the limitations
spelled ouf in the water rights.

Q. And how is that promulgated to thc

“world?

MR. ORR: Objection. Ambiguous.

THE WITNESS: Yes. Could you rephrase
that?

Q. (BY MR. ARKOOSH): How do you let
people know what the accounting is?

A. Well, currently we publish it on our
Water District I website after each day that we do
the accounting. Generally, we do it every Monday,
Wednesday, and Friday. We also have paper copies
of that daily accounting.

Q. When was it first posted to the web?

A. Probably just three years ago.

Q. Pdor to that time how was it
disseminated?

A. Wemailed copies generally every week
to the water users. Ii's also always available in
our Water District 1 office for people to view.
The State office, at least beginning in 1978 when
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we had the computerized accounting, could also
access it through the computer database in the
IDWR office.

Q. What is the official record?

A_ What do you mean by "official"?

Q. Isn't there a publication to summarize
each year's accounting?

A. There'sa --

Q. It's called a Black Book.

A. Yes. There's a watermaster report
that historically has been bound in a black
binder, we call the "Black Books." Thatisa
summary of the water right accounting at the end
of the year.

Q. My understanding is there's a process
called "year-end accounting,” and that process is
conducted, and then the final results of that
process are put in a Black Book, is that right, in
asummary?

A. The Black Book is a summary. It
doesn't, of course, detail every day’s accounting.

Q. Isthat the official watermaster
record, the watermaster report?

A. Itis--it's just a report. Idon't
know if it's the official record.

(208)345-8800 (fax)
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Page 25 Page 27
1 Q. Do you know if there's an official 1 purpose of the language to protect AFRD No. 2 from
2 record? 2 the impact of water physically being held in newly
3 A. Idon't 3 constructed junior upstream reservoirs, allowing
4 Q. Okay. When does the Black Book come 4 AFRD No. 2 to divert the full 1700 cfs of natural
5 out? 5 flow at all times when available to the
6 A, Of course, anytime after the final § March 30th, 1921, priority in years when the
77 “acCounting.” It could come out afytime frorh one™ "7 American Falls storage right filled?® - -~ - -
8 year after the final accounting to as long as five 3 And the purpose of that was I narrowed
9 orsix years. 8 it down to settling the difference between AFRD
10 Q. Really? As a matter of curiosity, de 10 No. 2's position and the position the water
1t you know of an instance where the watermaster's 11 district has historically held down to these two
12 report for a particular year has come out five or 12 things.
13 six years later? 13 If —- if the language in the decree
14 A. Yes. 14 was only to protect the fill of American Falls
15 Q. What were those years concerned? t5 Reservoir, then AFRD No. 2 shouid be entitled to
16 A. ] think in the more recent years. 16 the full 1700 cfs if American Falls Reservoir
17 It's a low priority on our list. We have many 17 filled.
18 responsibilities that we rank a higher priority 18 If the purpose of the language was to
19 than summarizing a previous year. 18 protect the upstream junior storage rights, then
20 Q. It's abudgetary process, then? 20 the position that Water District 1 has
21 A. Yes. 21 historically taken would be the correct position.
22 Q. Budgetary problem? I'm sormry. 22 Q. What did you conclude is the right
23 A. Yes. 23 position, whether it's to protect the junior
24 Q. In most years it comes out at least in 24 upstream user or the fill of the American Falls
25 March or April of the following year is about the 25 Reservoir? . . -
Page 26 Page 28
1 soonest it ever comes out; isn't that right? 1 A. Iwasn't able to determine that.
2 A. That would be the soonest it would 2 Q. So in your view, it's still up in the
3 come out. 3 air?
4 MR. ARKOOSH: Let's mark this as Exhibit3. 4 A. Well, until I see evidence to
5 {Exhibit 3 marked.) 5 definitely say that it should be otherwise --
6 Q. (BY MR. ARKOOSH): What's Exhibit3, 6 delivered otherwise, then we cumrenily deliver it,
7 Tony? 7 Iwould stick with the way we're currently
8 A. Exhibit 3 is a four-page memorandum 8 delivering it.
9 that I had sent fo Garrick Baxter on 5 Q. Which is the protection of the
10 February 17th, 2010. It was in regardsto the 163 10 upstream junior reservoir?
11 historical documents he had sent to me to read 11 A. Well, it would be just as the language
12 regarding the delivery of the American Falls 12 in the early decree has been interpreted.
13 Reservoir District No. 2 natural-flow right. 13 Q. Well, is the cumrent administration in
14 Q. Would you look on page 4. You have 14 accord with sentence one or is it in accord with
15 some bolded language there. 15 sentence two? My understanding would be in accord
18 Could you describe first what the 16 with sentence one, that being "...the purpose of
17 purpose of that Janguage is. 17 the contract language and decreed language to
8 A. Yes. I'll read it first, if that's 18 protect newly constructed upstream reservoirs from
19 okay. 12 AFRID No. 2 diverting natural flow prior to May 1
20 Q. Please. 20 and prior to the reservoir filling?" That's
21 A. "Was the purpose of the 1954 contract 21 current administration, is it not?
22 lapnguage and 1968 decree language to protect the 22 A. Correct.

Q. Okay. And the purpose of the
recommendation is to make clear that that's how
the right would be administered; is that right?
{208}345-8800 (fax)
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A. That's correct.

Q. Okay. And you came to that conclusion
how?

A. Well, that was my analysis after
reading all the 163 historical documents.

Q. Okay. What should the State's

-position be if in fact it was clear that the -~~~ -

purpose of the language was to protect American
Falls Reservoir District No. 2 from impact of
water physically being held in newly constructed
junior upstream reservoirs?

A. Could you repeat the question?

Q. What should the State's position be if
the purpose of the language was to protect
American Falls Reservoir District No. 2 from the
impact of water physically being held in newly
constructed junior upstream reservoirs allowing
American Falls Reservoir District No. 2 to divert
full 1700 cfs of natural flow at all times when
available to the 3/30/1921 priority in years when
the American Falls storage right filled?

MR. ORR: Objection. Calls for
speculation,

THE WITNESS: In that case the water
would -- the full 1700 cfs wounld be delivered to

Page 30

0~ On A WwN -

B R B R B st xd mk omd sk ak ol b et
W N OO WO R WDN DD

25

(208) 345-94611

AFRD No. 2 under the 1921 priority in years when
American Falls filled,

Q. (BY MR. ARKOOSH): Okay. And that
should be the State's position if in fact that was
the correct purpose; is that right?

MR. ORR: Same objection. Speculation,

THE WITNESS: Yes, I think so.

Q. (BY MR. ARKOOSH): Okay. And you're
here today to speak on behalf of the State, are
you not?

A. Yes.

Q. Okay. IfIunderstand cormrectly,

Tony, we've at least arrived at two things in your
testimony that I want to confirm.

First, it's your understanding at
least that under the history of this right it has
been consistently administered under similar
conditions, both before and after 19787

A. Yes.

Q. And then we've established that in
your view the answer to the question as you stated
it on page 4 in bold language of Exhibif 3 would
lead to the proper interpretation of the American
Falls Reservoir District No. 2 right?

A. Well, I don't have any indication that
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the way that we currently do it isn't proper.

Q. Iunderstand that. But your memo just
outright expresses the answer to those two
questions, answers how the right should be
administered?

A. Ifyou can answer those two questions,

- I'think you'can answer how the right shouldbe =~

administered. ,

Q. Okay. In my head I have the notion,
Tony, that another way to state the difference in
our positions regarding the American Falls right
is that your view is American Falls doesn't get
natural flow over the 850 when the 1921 right is
in priority unless the entire system fills.

And my view would be they would get
natural flow over the 850 just if American Falls
Reservoir fills.

Is that another way to express our
difference?

A. No, I don't think that's quite right.

Q. Okay.

A. AFRD No. 2 is only entitled to 850 cfs
undey the 1921 right until the American Falls
storage right fills. After the American Falls

storage right fills, from that point on, they're
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entitled to the full 1700 cfs.

Q. But the storage used prior to that
fill remains a storage debit unless the entire
system fills, under your view?

A. That's correct.

Q. Okay. And under my view, once
American Falls Reservoir fills, the storage used
prior to the American Falls fill would have been
debited as natural flow; is that your
understanding?

A. That's how I understand your position,
yes.

Q. Okay. I'm trying to frame the
difference in how we're doing this.

Tony, if you wanted to change -- now,

I will acknowledge you don't perceive that we're
changing the quantity amount in the American Falls
right. Okay? Butif you wanted to change the
quantity element of the American Fails right, are
there administrative processes providing notice
and opportunity for hearing to do that?

A. That would be done through the
Director of the Department of Water Resources.

Q. And a water right holder would get
some kind of a notice under some kind of an
{208} 345-8800 (fax}
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Page 33 Page 35
1 administrative process that there would be 1 ultimately whether it was booked as storage or
2 accomplished or had been accomplished a change in 2 natural flow; is that correct?
3 the quantity amount; is that correct? 3 A. No, that's not correct.
4 A. Idon't know the answer to that. 4 Q. When would American Falls Reservoir
5 Q. Okay. We got a series of discovery 5 District No. 2 learn it was booked as storage or
& asking "When did you first complam about the 6 natural flow?
" 7" admipistration of the fight?" ™~ IR “A. "Almost immediately. When we run the
8 Are you familiar with that discovery & preliminary accounting during the irrigation
9 that came to us? 9 season, it should be a pretty close reflection of
10 A. When who complained? 10 what the final acconnting should be.
1 Q. When somebody from American Falls 71 The purpose of the final accounting is
12 Reservoir District No. 2 complained about the 12 to only add those small pump diversions that we
13 administration of their right. 13 don't have time to go around each morning and
14 A. And what was the question? 14 collect data for. And we put that diversion data
15 Q. Are you familiar that we were 15 in at the end of the year.
16 presented discovery with those questions in it? 16 Also, the USGS data that we use in our
17 A. Justrecently? 17 daily accounting to calculate reach gains and
18 Q. Very recently. 18 determine the natural flow, they finalize their
18 A. Twasnotified by Garrick Baxter to 19 pumbers at the end of the year. And so they
20 have ali the documents compiled and sent to him by 20 change their numbers sometimes.
21 July 9th. 21 ‘When — we've always been under the
22 Q. What was the significance of those 22 procedures, we use that USGS finalized data so we
23 questions? Do you know? 23 don't have two sets of records: the Water
24 A. The significance? I don't know. 24 District 1 siream flow date, and then the USGS
25 Q. Okay_.Evidently, 2003 is the first 25 final stream flow data that people. would
Page 34 Page 36
1 time you were aware of this issue; is that 1 historically look back and look at. We didn't
2 correct? 2 want to argue as to why our data was different.
3 A_ That's correct. 3 So we've always updated our accounting at the end
4 Q. Okay. Did Ron Carlson indicate to you 4 of the year when the USGS publishes their final
5 that prior to 2003 he had been made aware of the 5 data,
& issue? 6 When you put that final data into our
7 A. No, he had not. 7 accounting, plus the small diversions, that
B Q. When the fina] accounting -- 8 changes — or can -- has the potential to change
9 watermaster's final accounting cores out, doesthe 9 the naturat flow that we deliver each day.
10 Committee of Nine have any input in how those 0 So there could be small changes to the
11 final accounts are stated? 11 delivery of the storage and natural flow to AFRD
12 A. No, they do not. 12 No. 2 or any other users due to those changes in
13 Q. Never? 13 the final accounting. But the whole purpose is to
14 A. Idon'tknow that I can say never, 14 get a final accounting of all the diversions in
15 because I only know from my experience in the last 15 ‘Water District 1 with the finalized USGS data.
16 20 or so years that I worked for Water District 1. 16 Q. So you wouldn't expect an accounting
17 Q. Does the Committee of Nine have the 17 to change in a magnitude of let's say 20,000
18 power to have input? 18 acre-feet?
19 A. No, Idon't think they do. 19 A. It's possible. It all depends on the
20 Q. Okay. In my view, Tony, the water 20 changes from the preliminary to the final
21 prior o final fill of American Falls Reservoir 21 accounting. You canhave a situation where it may
22 would be in whole or in part booked as storage, 22 affect one canal over a short period of time by
23 and then if American Falis filled it wouldn't be 23 20,000 acre-feet, where it doesn't affect anyone
24 until the final accounting came out that American 24 else. It depends on where the change occurs and
25 Falls Reservoir District No. 2 would know 25 at what time period.

(208)345-8800 (fax)
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MR. ARKOOSH: Okay. Let's take a brief

break, if we may. Just a minute, please.
(Recess.)

Q. (BY MR, ARKOOSH): Tony, did you draft
the language in the recommendation that's set out
in Exhibit 1, which is the Notice of Deposition?

__,A,.. Yes. - G et e s ey e -

Q. When did you drafi that? Do you
recall?

A. lhave an e-mail when 1t was drafted.

December 8, 2005. It would be on the
second page. It's actmally the page previous to
that one.

Then this is an e-mail after that,

Muay 2nd, which I made a correction to that.

MR. ARKQOSH: Let's go off the record a
minute and mark these.

(Exhibits 4 and 5 marked.)

MR. ARKOOSH: Let's go back on the record.

Q. So Exhibit 4 on the first page looks
like a definition of the dispute, and on the
second page is the first draft of the
recommendation by you?

A, Yes.

Q. Axnd then you tell me Exhibit 5 is just
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a May 2, 2008 correction to the recommendation?

A Yes.

Q. On Exhibit 4, the first couple of
paragraphs, you set out the nature of the dispute,
frankly beiter than I did in my question.

Is that still your understanding of
the nature of the dispute between American Falls
Reservoir District No. 2's view and your view of
how the rights should be administered?

MR. ORR.: Just to clarify, Counsel, are we
talking about the first paragraph in that e-mail?

MR. ARKOOSH: First two paragraphs.

MR. ORR: First two.

THE WITNESS: (Reviews.)

Yes, I still agree with that.

Q. (BY MR. ARKOOSH): Now look at
Exhibit 4, please. Exhibit 4, the first page is
an e-mail on December 7th, 2005, to Emie Carisen,
C-a-r-l-s-e-n, and a carbon copy to Dave Tuthill.

Who is Emie Carlsen?

A. Ermie Carlsen was the water right
supervisor for the adjudication in the ¢astern
regional office.

Q. And Dave Tuthill at that time was who?

A. He was either the administrator of the
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adjudication or he was Director at the time. I'm
nof stre if he had become Director by that time.

Q. Ckay. The e-mail starts out "People
have been arguing.”

Was it your job to write these
recommendations? Is that why you wrote a
Tecommendation? T

A. No, it was not. The adjudication
staff came to me occasionally and said "Here are
the water rights we're recommending. 'What do you
think?"

Q. So what is the genesis of your
involvement with this recommendation?

A. 1saw the preliminary recommendation
made by the adjudication staff, which was the
original language of the decree. And that was
when | stepped in and said "There's been this
ongoing argument that I think can be settled if
the language were written more clearly."

Q. So it was on your initiative that you
thought the langnage should be changed from the
onginal decree language?

A, Yes.

Q. How did the watermaster at that time,
who I think was Ron Carlson, respond to that
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initiative?

A_ Tthink he was in favor of it.

Q. And the Director at that time, who was
Director Dreher, how did he respond?

A. [ don't know how he responded.

Q. Have you had any input from any
Director regarding the issue that's set out in the
Deposition Exhibit 1, which is the Notice of
Deposition?

A. Dave Tuthill participated in some of
these discussions. Whether or not he was Director
at the time, I don't recall.

Q. Well, actnally on Exhibit 4
Mr. Tuthill says, "I like your recommendation, but
I'm circulating your suggestion more broadly for
additional input.”

Do you see that?

A, Yes

Q. Wasn't the argument at the time
between you and Craig Hobdey regarding the issue
that you've set out in the first paragraph of
Exhibit 47

A. Yes.

Q. And it was your percepticn that the
water had always been administered in accordance
(208)345-88B00 (fax)
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with your interpretation and Mr. Hobdey's -- well,
as you state it, "Mr, Hobdey believes that on the
day afier the reservoir fills to 100 percent, all
storage that had been previously diverted up to
that point in time by AFRD No. 2 changes to
natural flow™; is that correct?

A. That's how I understand his ~ ~
interpretation.

Q. And your interpretation was as you set
out in the paragraph and that that had been the
historic administration of this right?

MR. ORR: Objection. Ambiguous.
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because I thought the purpose of the genesis of
the recommendation was to reflect historic
deliveries?

A. That's correct.

Q. So if you learned that you were
mistaken regarding what historic deliveries were,

" shouldn't the récommendation stll reflect

historic administration?

A. The reason I answered the way I
answered was because I suppose there could be some
year where it wasn't delivered according to the
decree. That shouldn't have a bearmg on the

13 THE WITNESS: And can you rephrase that? 13 future. The water in the future should be
14 Q. (BY MR. ARKOOSH): Your interpretation 14 delivered according to the decree.
15 'was as you set out in the first sentence of this 15 Q. Mistakes notwithstanding?
16 paragraph on Exhibit 4, and that your . 16 A. Okay.
17 interpretation had been the historic 17 Q. Then you would agree with me, then, if
18 administration of the right? 18 you learned that the historic delivery of the
19 A. Ibelieve that my interpretation was 19 right is as Mr. Hobdey says it is, rather than you
20 the historic delivery of the right, ves. 20 say itis, are you willing to recommend the Eagle
2 Q. Okay. That's better put. Historic 21 decree language?
22 delivery of the right. 22 MR. ORR: Objection. Foundation.
23 Have you had any conversations with 23 THE WITNESS: No. Irecommend it how I
24 the current Director about this right? 24 understand the decree to read.
25 A Yes ] +—e. % _.Q (BYMR ARKOOSH): Okay Then whatis
Page 42 Page 44
1 Q. What is his position? 1 the relationship between historic delivery and
2 A. Ido not know. 2 your recommendation, if any?
3 Q. Does he have a position? 3 A. It's certainly the way it's been
4 A, Tdon't know. 4 historically delivered since 1978. It could have
5 Q. Have you solicited a position? 5 varied slightly prior to 1978.
6 A. Thave not, 6 Q. Let me ask the question this way: If
7 Q. Does the State of Idaho have a 7 you learned you're mistaken about the historic
8 position regarding this? 8 delivery of the right, does that have any beanng
8 A. Idon't know what the State of Idaho's 9 on your recommendation?
10 position is. 10 A. Tt would depend on why it was
M Q. Ifyou learned you're wrong about the 11 delivered the way it was delivered, if it were
12 historic administration of this right, are you 12 delivered differently.
13 willing to recommend the adoption of the Eagle 13 Q. Uit was delivered dafferently in
14 decree language? : 14 accord with the Eagle decree language and not by
1§ A. Could you repeat the question? 15 mistake, would that have a bearing on your
16 Q. Hyouleamed that you were wrong 16 recommendation regarding the delivery of the
17 about the historic administration of this right, 17 right?
18 are you willing to adopt the Eagle decree language 18 A. Well, that would reaffirm that the
19 as the recommendation? 13 current way is comrect.
20 MR. ORR: Objection. Assumes factsnotin 20 Q. Ifit was delivered differently than
21 evidence. 21 you want it delivered would confirm that your
22 THE WITNESS: I thmk the water right 22 recommendation was correct?
23 should be delivered as decreed, regardless of what 23 A. No, it wouldn't.
24 historical delivery has becn. 24 Q. It would be just the opposite,
25 Q. (BY MR. ARKOOSH): Well, I'm confused 25 wouldn't it? Ifit's delivered differently
(208)345-9611 M & M COURT REPGRTING (208)345-8800 (fax)
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historically than you want it delivered, it would
not affirm your recommendation, it would be contra
to your recommendation?
A. Yes, it would be.
Q. Okay. What effect would that have
upon your recommendation?

"A. Tdon'tknow. I would have tolook at
the reason why it was delivered the way it was
delivered.

Q. Ifyou learned that the purpose was to
protect the priority of the American Falls right,

_ the issue as you state in Exhibit 3, would that

have a bearing upon your recommendation?

A. Well, I think it always protects the
American Falls right. The question is is whether
or not it protects the junior rights also in
addition to the American Falls right.

Q. Well, if you learn that the purpose of
the langunage is to protect American Falls No. 2
from the impact of water physically being held in
newly constructed jurior upstream reservoirs
allowing American Falls No. 2 to divert the full
1700 cfs of natural flow at all times when
available to the March 30, 1921 prority in years

when American Falls storage right Slled, would
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that have an effect upon your recommendation?

A. Could you ask the question again?

Q. Ifyou learned the pumpose was as
stated in the second sentence of Exhibit 3,
page 4, rather than the first sentence, would that
have an effect on your recommendation?

A. Yes, it would,

Q. Tony, I can't tell from your answers
whether this recommendation is coming from the
Director of the Department of Water Resources, the
Department of Water Resources, the watermaster,
Water District 1, the State of Idaho, or Tony
Olenichak.

Can you elaborate on that for me.

A. Yes. When the Department's
recommendation, the preliminary recommendation
came out, [ felt that this argument between the
two parties was going to continue, 1 would like
to have that argument settled.

So my proposal to the adjudication
staff was this drafted new language to include, in
place of the old decree, existing language. And
they agreed to that.

if they had - if they had decided not
to use that, then I would have been fine with the
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old language, and we would continue administering
it the way we are currently administering it.

Q. But that only solves half of the
problem, doesn't it, because if you have the old
language but you continue to administer the way
you administer, then there's still a discrepancy

" between you and how Craig Hobdey interprets the

decree; is that correct?

A. That's correct.

Q. Okay. So the real issue is not what
language we have, except that your language
excludes his interpretation, the real issue is
when American Falls Reservoir itself fills up, is
the storage hole filled for American Falls
Reservoir District No. 2; is that a fair
statement?

MR. ORR: Objection. Ambiguous.

THE WITNESS: Conld you ask it again,
please?

Q. (BY MR. ARKOOSH): The real issue is,
as you stated in paragraph 1 of Exhibit 4, the
real issue is whether all storage that had been
previously diverted up to the time American Falls
Reservoir fills changes to natural flow?

A_ Oh,okay. I'm sorry..] was locking
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for the document.

Could you ask me the question again?

Q. The real issue is whether prior to the
time American Falls Reservoir fills up, all
diversions are changed to natural flow? That's -
the real issue here, isn't it?

A. Yes. The word "prior" was not used in
the original language.

Q. Okay. Let'slook at the original
language, page 2 of Exhibit 1. We're going to go
down about six lines and start with the word
Ilexcep .If

Do you see that?

"Except that in any year in which
American Falls Reservoir is full to capacity on
April 30 or fills after that date, taking into
account any water that may be temporarily stored
to its credit in upstream reservoirs, all water
diverted by American Falls Reservoir District
No. 2 within the maximum 1700 cubic feet per
second during the year prior to the initial
storage draft on American Falls Reservoir after
the reservoir finally fills in that year shall be
considered as natural flow."

Do you see that language?

(208)345-8800 ({fax)
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continue on that language I read. Start with the 11

number "...1700 cubic feet per second during the 12
year prior to the initial storage draft on 13
American Falls Reservoir after the reservoir 4
finally fills in that year shall be considered as 15
natural flow under license 15134." 16
So any debit to storage that was 17
within that 1700 cubic feet after the final fill 18
of the reservoir would have been natural flow; 19
right?
A. No. 21
Q. Okay. Your view is that the proper
interpretation of the American Falls Reservoir 23
District No. 2 decree is that, as you state in 24
Exhibit 3, page 4, sentence one in the bolded 25

M & M COURT REPORTING

Page 45 Page 51
1 A, Yes. 1 paragraph, the purpose of the language was to
2 Q. Okay. So is this recommendation the 2 protect the newly constructed upstream reservoirs
3 recommendation of the State, the Department of 3 from American Falls No. 2 diverting nateral flow
4 Water Resources, you personally, the Adjudication 4 prior to May | and prior to American Falls
5 Bureau of Department? Whose recommendationis 5 Reservoir filling? That's your view of the
6 this? & purpose of the language; correct?
-7 - MR. ORR: Objection.- Ambiguous. 7 "A. In my research that was the only thing - -~
8 THE WITNESS: 1 drafted the original 8 that could explain why it was written the way it
9 language. The recommendation in the Director's 9 was written.
10 report is the Director’s recommendation. 10 MR. ARKOOSH: Okay.
n Q. (BY MR. ARKOOSH): Okay. Butyoudo M (Exhibit 6 marked.)
12 not know the Director's cuyrent position on this 12 Q. (BY MR. ARKOOSH): Do you recognize
13 language? 13 Exhibit 6, Tony?
14 A. That's what was recommended in the 14 A Yes.
15 Director's report. : 15 Q. What is Exhibit 67
16 Q. But my question was whether youknow 16 A. It's a contract with the Palisades
17 what the current Director’s position is regarding 17 ‘Water Users, Incorporated.
18  this language. 18 Q. Between BOR and Palisades Water Users,
19 A. 1donot. 19 Incorporated; is that right?
20 Q. Okay. Prior to the time Palisades 20 A Yes.
21 Reservoir was built and American Falls Reservoir 21 Q. And it concerns the storage capacity
22 District Ne. 2 used storage, say up to mid-June, 22 of Palisades Reservoir?
23 and then American Falls Reservoir filled up, who 23 A. Well, I don't know. I've neverread
24 had the benefit of that fill? 24 the full contract.
25..... A And this was prior to when the junior .. .25 0. Well I mean it says right on the
Page S0 Page 52
1 upstream reservoirs were constructed? 1 title page "Concerning Storage Capacity in
2 Q. Yes. 2 Palisades Reservoir."
3 A. The American Falls spaceholders. 3 A Yes.
4 Q. And that's different than your current 4 Q. So this contact was entered as a
5 interpretation of how the right should be 5 consequence of the development of Palisades
6 administered; isn't that comect? § Reservoir?
7 A. No. The - this right only speaks fo 7 A Yes.
8 the natural-flow delivery. It doesn't speak to 8 Q. And there was a whole series of
9 the fill of the storage space. 9 contracts for both upstream and downstream users
10 Q. Let's look at Exhibit 1 again. Let's 10 that were drafted at that time, approximately

1960, when Palisades was constructed; is that
right?

MR. ORR: Objection. Foundation.

THE WITNESS: I think everyone that has --
is a spaceholder in Palisades Reservoir has a
contract with the Bureau of Reclamation.

Q. (BY MR. ARKQOSH): Okay. When was
Palisades built? Do you know?

A. Tthink 1957 was the first year it

20 started accruing water.

Q. Okay. Let's look on page 30. Look on

22 page 31, over to page 32.

Do you see the American Falls
Reservoir District No. 2 water right language as
it's set out in the Eagle decree?
(208)345-8800 {fax)
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A. ldon't know if it's identical, but 1t
looks very similar, yes.
Q. Okay. What was the purpose of putiing
this language in this contract? Do you know?
A. Idon't know.
. Q. Does this language appear in ali the

" Palisades confracts? =~

A. Idon't know.

Q. Loock on page 30. And it sets out the
purpose of it was the "Priority of Certain
Existing and Future Water Rights."

Do you see that?

A. Isee asection labeled that, yes.

Q. Okay. What does that supggest fo you
regarding the purpose of putting this language in
the contract, if anything?

A. Idon't know.

Q. Well, let's look at paragraph (b).
Let's start here, let's look at paragraph (a).

1t talks about existing Island Park
rights, is that correct, license No. R-590 and
other licenses?

A. Yes, it talks about license R-590 and
R-686.

Q.. So paragraph (a) talks about existing .
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rights; correct?

A. Yes.

Q. Paragraph (b) talks about an existing
right; isn't that correct?

A. Yes.

Q. Paragraph (c) talks about possible
future rights; isn't that correct?

A, Yes.

Q. So paragraph (b) provides that, in
part, "...United States may contract with American
Falls Reservoir District No. 2 to recognize the
right of that district to have water license .

No. 15134 exercised substantially as follows."
And then it repeats essentially what is the
American Falls right. And I'm not asking you to
read it through, but I'll represent to you the
best of my understanding it's precisely what's in
the Eagle decree.

Okay? Does it read that way?

A. Yes.

Q. Okay. So this upstream water user has
agreed that the American Falls Reservoir District
No. 2 right be exercised substantially as follows,
and then it repeats the Eagle decree language;
correct?
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A. Correct.

Q. And then at the end of that it says
that "The company agrees that it will not oppose
adjudication of the natural-flow right of the
waters of the Snake River for the benefit of
American Falls Reservoir District No. 2,
consistent with the foregoing criteria." =~~~ 7

Do you see that language?

A Yes.

MR. ORR: Objection to a
mischaracterization of prior testimony.

Q. (BY MR. ARKOOSH): The question was,
do you see that langunage?

A. Yes.

Q. The answer is ~

" A. Isee that language.

Q. Okay. So it would seem in all
faimess, whatever that Janguage means, the
upstrearn junior reservoir users of the Palisades
Reservoir, at least this one, has agreed that it
will support this language in the adjudication of
the American Falls Reservoir District No. 2 right
and the administration would be in accordance with
that language; is that correct?

A Thatis correct.
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{Exhibit 7 marked.)

Q. (BY MR. ARKOGOSH): Tony, I'm going to
show you what's marked as Exhibit 7, and I'm just
going to tell you that that's the stipulation
leading to the Eagle decree. The second document
is the Findings of Fact Conclusions of Law in the
Eagle decree. And the third document is the
Supplemental Decree.

Do you see that?

A. Yes.

Q. BSo this is approximately 1968, Tony,

I'll represent that to you after the contract we
looked at that was Exhibit 6. And let's go to
page 6 in the second document.

MR. ORR: Clarification. That's Findings
of Fact and Conclusions of Law?

MR. ARKOQOSH: Yes.

Q. Did you find it? That's it, Tony.

A. Yes.

Q. So the last paragraph on page 6 says,

"It will greatly aid and assist all responsible

State officials, watermasters, and other officials

in handling, managing, and distributing the water
of the Snake River and its tributaries above

Milner Dam to have those rights enumerated and
{208} 345-8800 (fax)
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listed in one decree as is intended to be
accomplished by this action.”
Do you see that language?
A, Yes.
Q. So that's a fair paraphrase of that to
say what the Court was trying to do was gather

“‘everything in the bottom end of the river together

to aid the watermaster in administration of the
rights; is that right?

A. 'Well, I don't know the answer for
certain.

Q. Well, at least the Court thought it
would greatly aid and assist the watermaster; is
that right?

A. Well, that's what it says.

Q. Okay. That's the purpose of decrees,
isn't it?

A Yes.

Q. Let's look at the next page,
paragraph 13. And that paragraph says that "The
contracts entered between various of the parties
Plaintiff and the United States of America, Bureau
of Reclamation, in connection with the Palisades
and other projects, as amended and modified, were
intended to be, and shounld be, binding on all
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persons claiming rights to the use of the water of
the Snake Rivers and its tributaries above Milner
Dam; and although the provisions of said contract
provide the basis of a common plan for the
administration of the waters of the Snake River,
certain paragraphs of said contracis common to all
types of contracts with the various party
Plaintiff, contain the major areas of agreement."
Do you see that language?

A, Yes.

Q. And so it recites that in all of the
contracts with BOR on the Snake River, there are
certain common clauses.

Do you see that?

A. No, I don't see the word "common
clauses,"

Q. It says that "...although the
provisions of said contract provide the basis of a
common plan for the administration of the waters
of the Snake River, certain paragraphs of said
contract, common to all types of contracts with
the various parties Plaintiff."

Do you see that?
A Yes.
Q. Okay. So there's some common
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provisions in these contracts; correct?

A. Idon't know without reviewing the
actual contracts. That is what this says.

Q. Okay. And it goes down to the next
paragraph and it talks about Exhibits A throngh D,

Do you see that?

©" Andit talks about a typical "~ 7
paragraph. And the very bottom of that paragraph,
“A typical paragraph relating to priority of
certain existing and future water rights is
thereto attached as Exhibit D."

Do you see that?

A. Yes.

Q. And if you go in the back and look,
would you find Exhibit I} back there.

A I'm having trouble finding it.

Q. Hand me Exhibit 7, please, Tony.

Do you see Exhibit D to the Findings
of Fact and Conclusions of Law?

A. Yes.

Q. And isn't that the same paragraph that
we read in the contract that's been marked as
Exhibit 67

A. Yes, it looks similar.

Q. And the purpose of that Exhibit D is
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priority of certain existing and future water
rights?

A. TI've lost my place where we went from.

Oh, yes.

Q. Okay. I mean two things you said.

You said that there were complaints and it caused
you to do research.

In your research do you know why
Exhibit D was developed and put ipto these
coniracts?

A. Idon't know.

Q. What bearing would it have upon your
recommendation, or I should state the
recommendation as you've developed for the State
of Idaho or for the Department of Water Resources,
if the purpose of Exhibit D was to promulgate
historic administration of the American Falls
Reservoir District No. 2 water right?

MR. ORR: Objection. Ambiguous.

THE WITNESS: What was the question?

Q. (BY MR. ARKOOSH): What cffect would
it have upon the recommendation that's at issue
here if the purpose of Exhibit I, which carzies
the Eagle decree language, was to perpetuate the
historic administration or delivery of the water
(208)345-8800 (fax)
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right to American Falls Reservoir District No. 27

MR. ORR: Objection. Ambiguous.

Q. (BY MR. ARKOOSH): Do you not
understand the question? because I want you to
understand what I'm asking you,

A. Well, I think right now in the present

* time 'we need to administer it'according to'the

language of the decree. And whether or not that
was done in the past shouldn't have any bearing on
how we should do that i the future.

Q. Botwhat if the intent, then, of
Exhibit D was to perpetuate or carry on how it was
done in the past, would that have any effect on
your interpretation as you set out in Exhibit 3?7

A. No, not necessarily, because I think
we are doing it similar now to how it was done in
the past.

Q. What if yon're wrong?

A. Well, I would have to understand why
it was wrong.

Q. Okay. Butaccept the fact that you
can be wrong. We as humans all have to accept
that.

What if you're wrong, Tony? What if

Mr. Hobdey is right about how it was administered?
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A Well, if Mr. Hobdey was right, I
suppose AFRD No. 2 is going to present evidence to
the Court to show that they are right, and it will
ultimately be up to the Court to decide that.

Q. But what if you're convinced you're
wrong, would you ask the State to change its
recommendation?

A. Yes.

MR. ARKQOSH: Okay. Let's go off the
record.

(Recess.)
{(Exhibit 8 marked.)

Q. (BY MR. ARKOOSH): Haveyouhad a
chance to look at Exhibit 87

A. Yes.

Q. And Exhibit 8 is a letter of August 4,
1952, from the acting regional director of the
Department of Interior, BOR, to Branch Bird,
atforney.

Do you know who Branch Bird was?

A. Idonot

Q. Tl represent to you at this time he
represented American Falls Reservoir District
No. 2.

And the middle paragraph of that
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Ietter says that "The intention is by this

language to formalize by contract the Secretary's

order of 1936 as that order has in fact been

administered. So formalized, the way will be

cleared to have the right covered by a decree."
Do you see that Ianguage'?

‘AL Yes: -

Q. And are you familiar with the
secretary's order of 19367

A. Ithink I've read it.

Q. Okay. And then the language that's
attached to that letter is essentially Exhibit D,
which is the prionity of prior existing rights;
correct?

A. Yes.

Q. And it's the Amencan Falls Eagle
decree language; is that right?

A. Yes.

Q. So in contemplation of the
construction of Palisades Reservoir, it was
contemplated at least by the Department of
Interior in crafting this language that the right
would be administered as it has in fact been
administered; is that correct?

A_ No, it doesn't say that.
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Q. Okay. The middle paragraph says —
A. Uh-huh.
— "The intention is by this langnage
to formalize by contract the Secretary's order of
1936 as that order has in fact been administered";
correct?

A. Yes.

Q. Okay. So the purpose of the Eagle
decree language, the language developed in 1952,
was to perpetuate how the American Falls right had
been administered historically; correct?

MR. ORR: Objection. Compound.

THE WITNESS: Can you ask the question
again?

Q. (BY MR. ARKOOSH): The purpose of the
Eagle decree language as developed in 1952 was to
perpetuate how the American Falls right had in
fact been administered?

A. This language here in the decree?

Q. Yes.

A. Yes.

Q. Okay. In 1952 there was no Palisades;
comrect?

A Correct.

Q. And you had indicated prior to the
(208)345-8B800 (fax)
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construction of Palisades that if American Fails
Reservoir filled up, it would have filled up to
the benefit of American Falls Reservoir District
No. 2 and other American Falls spaceholders;
right?

A. Correct.

Q Okay. Does that influence your -
opinion regarding the purpose of this language and
how it was interpreted?

MR. ORR; Objection. Ambiguous.

THE WITNESS: Can you ask the question
apgain?
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Q. (BY MR. ARKOOSH} Does that influence 13

your opinion regarding the purpose of the Eagle
decree language and how it was interpreted?

A. No.

Q. Why not? Let me rephrase the
question. It might be helpful.

Prior to 1952, there could be no

administration of the Amenican Falls Reservoir
District No. 2 right that would benefit newly

constructed upstream reservoirs because there were

no newly constructed upstream reservoirs; comrect?
A. That's correct.

Q. The language of the Eagle decree was
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crafted to continue an historic practice that
existed at a time when there was no Palisades
Reservoir?

A. T'm somry. Imissed the question.

Q. The purpose of the Eagle decree
language was crafted to continue practices that
were in place when there was no Palisades
Reservoir?

A. I'mnot sure that that was the
intention. I know that that's what this sentence
says in this letter.

Q. But you disagree with what the purpose
of the language was, then?

A. No. I agree with the Janguage. And
think it was administered as the way it's written
prior - or up until 1952 in the same manner.

Q. That you are administering it today?

A. Yes.

Q. Okay. So then we can agree to this,
that the language was crafied in 1952 or
thereabouts for the purpose of continuing
administration of the secretary's order of 1936 as
that order has in fact been administered; correct?

A, That's what this says.

Q. Do we agree that that was the purpose

14
15
16
17
18
18
20
21
22
23
24
25

or do you not know or you disagree?

A. No, I-- well, that could have been
one of the purposes. I mean obviously it states
here that that's —

Q. Do you know of any other purpose? And
if so, can you present me with some indication of

‘why you believe there was another purpose.- -

A. Well, I'm sure there were many
purposes for the Eagle decree. It wasn't just for
the American Falls Reservoir.

Q. I'm talking about Exhibit D, this
language that concemned American Falls Reservoir
District No. 2.

A. Oh,Isee. In ExhibitD.

And what was the question?

Q. Is there another purpose, then, to
continue administration of the 1936 order as it
has been historically administered that you're
aware of?

A. No.

Q. Okay. So you can agree with me that
so far as you know, the only purpose of this
language was to continue administration of the
1936 order as it had historically been
administered?
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A. To formalize it in a decree, yes.

Q. Okay. And the historic administration
prior to 1952 was administration prior to the time
there was ever a Palisades Reservoir?

A. The way I understand the 1936 order
was that there were certain restrictions on the
AFRD No. 2 right that when the system filled and
spilled that all water that they diverted prior to
that time was considered as natural flow. After
Palisades was constructed, we still adhered to
that policy.

Q. Was there a Palisades Reservoir in
19527

A. No.

Q. Okay. So the administration in 1952
was prior to the construction of the Palisades
Reservoir?

A. Prior to the construction of the
Palisades Reservoir. But the planning for the
construction of the Palisades Reservoir { think
went back all the way to 1939,

Q. Okay. So when the water was
administered prior to 1952, it was administered m
the absence of a Palisades Reservoir?

A. Yes.

(208)345-BBOO (fax)
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Q. Okay. Now, look at the language that
starts on the second page of Exhibit 8, which is
the Exhibit D language, which is ultimately what
was adopted in 1968 by the Court,

MR. ORR: Objection. Assumes facts not in
evidence,

Q. (BY MR. ARKOOSH): Do you see that -

language?

A 34(b)?

Q. Yeah.

A Yes.

Q. And in the middle of it it says,
"...except that in any year in which American
Falls Reservoir fills to capacity.”

Do you see that language?

A, Yes.

Q. It's not talking about American Falls
Reservoir and the system, nor is it talking about
American Falls Reservoir and Palisades Reservoir.

It's limited to any year in which
American Falls Reservoir fills; is that correct?

A. Forthe time period after May Ist.

Q. Well, notwithstanding that discussion,
there's no discussion of system fill in this
right, is there, only American Falls Reservair
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fill?

A. That's comrect.

Q. Okay. But you, in your mind, have
transmuted that to mean that the entire system
must fill and spill before American Falls' storage
account is zeroed out?

A. No. This refers to the natural-flow
delivery, the 1700 cfs.

Q. Right.

A. In the current administration it's
when the American Falls Reservoir storage right
fills. Regardless of the physical fill in
American Falls, regardless of the system fill,
beginning on the date when American Falls
Reservoir fills, they're entitled to the 1700 cfs.

Q. So you and ] at least concur that the
relevant fill is the American Falls right, not the
system?

A. That's correct, in the delivery of the
1700 cfs.

Q. Okay. So when the American Falls
right filled prior to 1952, what happened to the
storage debits of American Falls Reservoir
District No. 2 that accrued prior to the date of
fili?
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A. They were cancelled.

Q. Isthat done today?

A. Only -- well, when the system
completely fills and we spill excess, all storage
used up until that point in time is cancelled.

Not just with AFRD No. 2, but with everyone.
B ‘Q.——If:-‘ — e me meadm L s e et e e i i o

A. There is a circumstance — and in
fact, it happened this year — where we didn't
spill water past Milner. But when we reached the

day of maximum system contents, we found that the

empty space in the reservoir system was less than
the amount of storage that had been used up untit
that point. So we were able to cancel off the
majority of storage used up until that point in.
time.

Q. So without adding the notion of system
fill, when American Falls Reservoir fills today,
its right fills, not the reservoir, but American
Falls Reservoir right fills today, but the entire
system does not fill, is the storage debit of
American Falls Reservoir District No. 2 accrued
prior to that date of right filling cancelled?

A. ltisnot.

Q. Was it cancelled prior to 19527
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A. Yes.

Q. If the purpose was to continue the
administration as it was administered prior to
1952 with this lanpuage, the Eagle decree
language, why are we not doing that today?

MR. ORR: Objection. Assumes factsnotin
evidence.

THE WITNESS: This again refers -- this
language refers to the natural-flow right. 1t
does not refer to the procedure of cancelling
storage. =
Q. (BY MR. ARKOOSH): Well, in terms of
historic administration, in fact that's what was
done, was it not?

A. And it's still being done today.

Q. Only when the entire system fills or
about fills, not when American Falls' rights fill?

A. Well, priorto the construction of the
upstream reservoir, when American Falls filled,
the system was filled. And so by adding the
Teservoirs, we still wait until the system Glls
today. It takes a little bit more water to fill
the system, but we still adhere to the same policy
of cancelling storage when the system fills.

Q. Soit's your interpretation of Eagle

(208)345-8800 (fax)
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decree language that the intent is only if there
is system fill do we cancel that storage debt, not
just when the American Falls Reservoir right
fills?

A. No, I don't think this language talks
about the process of cancelling storage. I think

* this language was only to formalize when AFRD -

No. 2 received natural flow.

(3. But isn't that sort of sophistic
because all of the water taken prior to the last
fill of the American Falls right, notwithstanding
how it was debited prior to that last fill, if it
was debited to storage, for instance, became
natural flow under the Eagle decree language;
isn't that right?

A. No. No. Idon't agree with that
description that's used by many people.

When the water was diverted, according
to this language in the delivery of natural flow,
if AFRD No. 2, or whatever other diversion that
exceeded their right, diverted storage in the
account, sometime after that if the system fills,
there's no longer a need to debit that storage
from the storage allocation. And so that

25 . storage —all prior storage that was used when .
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the systems fill is cancelled.

And that's the same process we use
today. It has nothing to do with this language
here as to what are the conditions of when the
natural flow is delivered.

Q. So today we do it when the system
fills, historically it was done when American
Falls Reservoir right filled?

A. Well, historically before those junior
upsiream reservoirs were constructed, it was one
and the same. When American Falls filled pror to
the construction of those reservoirs, the system
was full,

Q. But subsequent to the construction of
Palisades, it was when American Falls' right
filled when that prior use was considered natural
flow, not the whole system?

A. When American Falls filled, it was the
whole system, though, at that time.

Q. Subsequent to the construction of
Palisades, credits were given for natural flow
prior to the final fill if just American Falls
Reservoir right filled, not the entire system?

A. I-—-Thaven't seen a case where the
American Falls right was full and the system
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wasn't declared full.

Q. 20087

A. Prior to the construction of the
upstream reservoirs.

Q. Well, I was talking about after
construction of Palisades. 7

"A. Thenwhat was your question? -+ -~ - =

Q. Water taken prior to final fill of the
American Falls Reservoir right without full system
fill was considered natural flow?

A. No.

Q. Okay. So we can agree that prior to
1952 when American Falls Reservoir filled, water
taken prior to that fill was considered natural
flow?

A. Iwould say that the storage was
cancelied,

Q. Okay. Ithought that's not how you
wanted to say it, but that's how I would say too.
The storage was cancelled.

Okay?
Uh-huh.
Can we agree about that?
Yes.
. And what's changed since the .

PrOP
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construction of Palisades in your view is in order
for that event to occur, the entire system needs
to fill?

MR. ORR: Objection. Mischaracterizes
testimony.

THE WITNESS: Prior to the construction of
the upstream reservoirs, when American Falls
filled physicaily, generally we were spiliing
water past Milner. So the whole system was full
and the storage was cancelled.

After the construction of Palisades
Reservoir, the American Falls storage right may
fill, but physically, since the system's not full,
we may not be spilling water past Milner and may
not be able to cancel out all the storage that was
previously used.

Q. (BY MR. ARKOOSH): Do you know who
Kenneth Dunn is?

A. Ibelieve he's a former Director of
the Department of Water Resources.

Q. Do you know who Steve Allred is?

A. Ithink he was also a Director of the
Department of Water Resources.

(Exhibit 9 marked.)

THE WITNESS: {Reviews.)

(208)345-8800 (fax)
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Q. (BY MR. ARKOOSH): Have you read
Exhibit 97

A. Yes.

Q. Have you seen that before?

A. No.

Q. Does Xen Dunn agree with you?

~ A, -Well, there's one phrase in here that - -

I'm not sure what he's referring to.

Q. Which phrase is that?

A. On the last paragraph, first sentence,
he says, "American Falls Reservoir should not be
allowed to refill at the expense of junior users,
except for storage right provided under license
No. 15134."

Q. Is that the American Falls No. 2
right?

A. Yes.

€. What's your confusion over that?

A. Well, I would Iike his explanation as
to why they have a right to a refill.

Q. 'Well, this is dated May 5, 1970; is
that correct?

A. Yes.

Q. What's changed since May 50f 19707
Anything? . -
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MR. ORR: Objection. Ambiguous.

THE WITNESS: Yes. There are lots of
things that have changed since 1970.

Q. (BY MR. ARKOOSH): Okay. What's
changed relevant to this issue?

A, No, as far as this issue, I don't
think anything's changed.

Q. Okay. So at least in 1970, the
position of the Department was that storage right
provided under license No. 15134 could refill at
the expense of junior users; correct?

MR. ORR: Objection. Assumes fact not in
evidence, leading.

Q. (BY MR. ARKOOSHY: If you know.

A. Ido not know.

Q. Okay. Are there, to your knowledge,
facts we have not discussed in this deposition
that are relevant to this issue?

A. Well, we haven't gone through the
historical watermaster records, the Black Books,
each year. And I'm not sure we need to do that.

Q. Have you done that?

A. Tve looked through the books from
1957 forward.

Q. What did you learn from 1957 forward?
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A. It's probably best summarized in the
memo that [ provided previously.

Q. The 2009 memo?

A. There were two memos.

Q. Onewas 2009 and one was 2010. The
2010 memo has been marked as Exhlblt 4

- Let's mark thisone. - —- s e

(Exhibit 10 marked.)
Q. (BY MR. ARKOOSH): Is Exhibit 10 the
memo where you go through each year since 19577
A, Yes.
Q. And can you summarize what you learned
by doing that?
A. Well, there were some small
differences in how the watermaster delivered the
natural flow to AFRD No. 2, but essentially it was
the same ~-- same delivery.
The major exception that I found was
that Henry Eagle, the watermaster at the time,
allowed for second refill of the American Falls
storage spaceholders sforage usage and applied it
to all American Falls spaceholders, not just
American Falls Reservoir District No. 2.
Q. Was that consistent from 'S7 to '77?
A. No. When Art Larson became
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watermaster after Henry Eagle, I couldn't find any
evidence that he did any accounting for a refill
of the storage rights.

Q. What year was that?

A. 1don't know the exact date. I think
it was sometime around 1969, 1970.

Q. Okay. If you require enough water to
fiil the entire system in order for the American
Falls Reservoir District No. 2 right to refill,
rather than merely enough water to fill the
American Falls Reservoir, does that alter the
priority of the American Falls Reservoir District
No. 2 right as a consequence of the construction
of Palisades Reservoir?

A. You'll have to repeat that.

Q. I you require the refill of the
entire system, including Palisades, in order to
refill the American Falls Reservoir District No. 2
right, rather than merely the refill of the
American Falls right, does that alter the priority
of the American Falls Reservoir District No. 2
right?

A, When you say "the American Falls
Reservoir District No. 2 right," I'm assuming
you're talking about the natural-flow right. As
{208)345-8800 (fax)
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25 Q. .Andit was refilled every time. . . .

far as their storage right -- well, while there's
no change to the delivery of the natural-flow
right. But as far as AFRD No. 2's storage right,
they're treated just like everybody else, all the
other spaceholders’ storage rights.

If there's more water in the system
physically than we have on paper, then the
difference between those two totals allows us to
cancel storage usage.

Q. But prior to the construction of
Palisades, that occurred with just the fill of
American Fails Reservoir?

A. Generally, I think that's true, yes.

The system - when American Falls filled, the
system generally filled.

Q. After the construction of Palisades,
more water's required in order to refill the
American Falls Reservoir District No. 2 rights?

A. More water would be required to cancel
out the storage of all spaceholders.

Q. Well, the American Falls Reservoir
District No. 2 storage right is also a 1921 right,
is it not?

A. Yes,
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American Falls Reservoir right filled on paper
prior to the construction of Palisades?

A The storage was cancelled, yes.

Q. The way you want to administer water,
that won't happen; correct?

A. Well, just as it did prior to the
construction of those reservoirs, when the system
fills, then we're able to cancel -

Q. Wasn't my question. My question was
just on the fill of American Falls Reservoir.

It won't happen the way you administer
water?

MR. ORR: Objection. Ambiguous.

THE WITNESS: With the construction of the
Junior's reservoir -- junior reservoirs, it's less
likely that we'll refill the system and spill
water.

MR. ARKOOSH: Let's take a small break

here.
{Recess.)
Q. (BY MR. ARKOOSH): If the right's
interpreted as you want it interpreted, the
construction of Palisades Reservoir lessens the
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A. If AFRD No. 2's storage is cancelled
only when the system fills and spills, after the
construction of the additional storage reservoirs,
it does lessen the likelihood that the storage
will be cancelled.

Q. Do yourecognize that American Falls

“Reservoir District No. 2 wasto be left

indifferent to the construction of the Palisades
Reservoir?

MR. ORR: Objection. Calls for
speculation.

THE WITNESS: I haven't seen any historical
administration of the right that singled out AFRD
No. 2 over other spaceholders.

Q. (BY MR. ARK(OOSH): Well, this right is
sniquely written, is it not?

A. Well, it describes how AFRD No. 2's
natural flow should be delivered. There are
several unique water rights in the decrees.

Q. This right's very uniquely written, is
it not?

A. It's one of the longest sentences I've
ever read in a decree,

Q. You know, we're just dancing here,
Tony. . ... .
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I mean you don't take the position

that this right is not very uniquely written? Or
do you take that position? Either way. Do you
take the position this is not a uniquely written
right?

A. No, it's certainly different than most
rights.

Q. Okay. But you do not perceive the
efforts that went into the creation of this rght
in order to protect this right from the
construction of Palisades Reservoir?

A. Thaven't been able to determine that.

Q. Okay. You don't disagree with that,
however, you just don't know?

A. Idon't know.

MR. ARKOOSH: QOkay. I'm going fo hand you
all of the documents, including the PowerPoint
that you brought, and we'll mark them as
Exhibit 11. And then I'm going to go through
these. I'm going to recess my portion of this
deposition, so if something really occurs that we
really need to visit about prior to the summary
Jjudgment, I'll reconvene the deposition probably
by telephone.

THE WITNESS: Okay. These were the e-mails
{20B}345-8800 (fax)
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1 from Michael Holliday as well.
2 MR. ARKOQOSH: These are part of it also.
3 QOkay.
4 Can we mark this as Exhibit 11.
5 Let's go off the record.
6 (Recess.)
7 " (Exhibit 11 marked.) ~
8 Q. (BY MR. ARKOOSH) I'm going to hand
9 you what's been marked as Exhibit 11.
10 Are those all documents kept in the
11 regular course of business at the Department?
12 A, Yes.
13 Q. And were produced pursuant {o the
14 Notice of Deposition, Exhibit 17
15 A, Yes.
18 MR. ARKOOSH: Okay. I'll represent to you
17 that neither | nor other participants in the

deposition have had an opportunity to review
those, and so for my part, I'm going to recess my °
portion of this deposition. And I'll go through
those, and if something drastic needs to be
discussed, I'l reconvene the deposition, probably
by telephone, if there's any inquiries to follow
up on that.

Ifthat's agreeable with counsel.
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ME. ORR: ] have no objection to that.

MS. McHUGH: That's fine.

MR. GEHLERT: I think that's acceptable to
the United States.

MR. ARKOOSH: Let's go off the record.

{Recess.)

EXAMINATION
BY MS. McHUGH:
Q. Good moming, Tony. My name is

Candice McHugh, and I represent the ground water

districts in this matter. And Tom's asked you a

lot of questions today about varying language,
And ! guess I wanted fo just kind of

ask you to tell me in practical ferms what you see

the practical difference between AFRD's

interprefation and Water District 's

_interpretation as far as how it would change

delivery on the Snake River.

A. The current process Water District 1
uses in the distribution of AFRD No. 2's natural
flow and storage is that prior to American Falls
Reservoir filling, they only have a right under
the 1921 priority beginning on May 1st for 800 --
or I should say half of the first 1700 cfs
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available under the 1921 priority up uatil the
time the American Falls storage right fills on
paper.

Omnce that occurs, then they have a
right for 1700 cfs under the 1521 priority of
natural flow.

Q. And—

A. If we use their interpretation, they
would have a right to the full 1700 cfs of natural
flow under the 1921 priority, unless American
Falls didn't fill during the year.

And then only in that case would we go
back and onily deliver them the 850 cfs of natural
flow after — between May 1st and when the 1921
priority was cut.

Q. And can you explain what the impact
would be to upstream junior spaceholders under
AFRD No. 2's interpretation. What would be the
impact to their storage water rights?

A. Since they share in the 1921 priority,
when American Falls' storage right is filling,
they are entitled to only 850 cfs of natural flow.

Under their interpretation, they would
be entitled to the 1700 -- full 1700 cfs of
natural flow,.and therefore the American Falls
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storage right would take Jonger to fill. And if
American Falls storage right takes longer to fill,
then that pushes it later in time before we can
fill junior rights, because junior rights, of
course, can't be filled until after the 1921
storage right is completely full. And that wounld
be the difference.

Q. Isit fair to say that the junior
upstream storage rights would fill less often
under AFRD No. 2's interpretation?

A. Well, if you compare the two
interpretations, if we didn't spill excess water
past Milner, AFRT>} No. 2 would get more natural
flow under their interpretation than under the
current interpretation by Water District 1, which
would mean that junior rights would get less
natural flow.

Q. Junior upstream natural-flow rights?

A. Wonldn't necessarily be upstream.

Q. Okay.

A. Probably upstream. But it would be
anyone junior to the 1921 priority.

Q. Okay. And just so the record's clear,
when you talk about the American Fails right,
you're talking about the Bureau's right in

(208)345-8800 {fax)
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American Falls Reservoir?

A. Yes.

Q. Becausc there is some potential
confusion in the record when we talk about
American Falls Reservoir District 2 and the
American Falls right.

"~ So when yoii're reférring to the

American Falls right, you're talking about the
Bureau's right for storage in American Falls
Reservoir?

A. Correct.

Q. Okay. Okay. Can you generally
describe when Water District 1 knows whether or
not American Falls Reservoir storage right is

full, is filled.

" A. Each day we calculate the amount of
natural flow available in the system. And we
distribute that naturai flow according to the
priorities and the right. So we keep a daily
accounting of the accrual into that American Falls
storage right. And once it's reached its maximum
volume limit, then that's when we consider it
full. _
Q. And do you know approximately when

that occurs, or a date range during the irrigation
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season?

A. It depends on the camryover storage
from the previous year and the water supply of the
current year. It could probably happen anytime in
early spring to -- well, all the way into
mid-July, or not filling at ail.

Q. Isit fair to say that one of the
reasons that this issue is important to AFRD No. 2
or from their perspective is the longer they're on
natural flow, the less storage they use?

A. That's correct.

Q. And therefore, they have more storage
fo camry over?

A. Orwould extend their season.

Q. Okay. Can I have you look at
Deposition Exhibit No. 3. And tum to page 4.

A Okay.

Q. And in the middle there there's a
sentence that starts out "AFRD No. 2." Undemeath .
that there's a "2" with a parentheses that says
"If American Falls Reservoir."

Do you see that in the middle there?

A. Yes.

Q. And then Mr. Arkoosh also asked you a
bunch of questions about when storage goes to zero
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and it's zeroed out, and I think there was some
dialogue back and forth about that. And I guessI
Jjust was confused in some of the answers and some
of the questions.

So in looking at that paragraph, when
is AFRD's storage zeroed out, if you understand
that qiestion? o T

A. AFRD No. 2's storage right is zeroed

out at the same time any other spaceholder's
storage right is zeroed out. And it occurs when
we're spilling excess water past Milner.

The process that the water district
has always used is when the system is full or when
American Falls is full and we're spilling excess
past Milner, meaning we cannot capture any
additional storage water, if there had been any
previous storage water used by diversions, that
storage is cancelled because it otherwise just
would have added to the excess spill out the end
of the system. And so in that case it was
cancelled.

This year was a rare exception. It
was the first year since I've been working for the
water district where we were able to cancel

storage withaut spilling any excess.past Milner.
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And that's because the system nearly refilled, but
not quite enough to spill excess past Milner, but
enough to cancel out the majority of storage used
by spaceholders.

Q. Okay. Not talking about 2010, but in
other years, when do you cancel out storage use by
storage spaceholders? When does that occur?

A. Onthe day that we cease spilling
excess water past Milner Dam.

Q. Okay. So it doesn't oceur in the
final accounting, but it's reflected in the final
accounting?

A. Itwould be done the same way in the
final accounting as it is in the preliminary
accounting.

Q. Okay. But you know that storage is
cancelled out, and therefore the storage
spaceholders know that their storage is cancelled
out or zeroed out sometime during the irrigation
season?

A, Yes

Q. Okay. Now, referring you back to the
paragraph on page 2 of Exhibit 3, does this have
anything to do with or explain when AFRD 2 or any
other storage right holder's storage would go to
(208) 345-8800 (fa=x)
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zero?

A. No. Thisis -- this is the
differences I see between how Water District 1 is
currently delivering the natural-flow right and
how AFRD No. 2 would like the natural-flow right
delivered.

If the paragraph that you're referring” =~~~

to were implemented in Water District i's
accounting, the results of that would be AFRD
No. 2 would use less storage or less storage would
need to be cancelled, depending on the water
supply.

Q. Thank you. ]

I just want to look real quick at this
PowerPoint presentation, and then I think I'm
done.

MR. ARKOOSH: Let's go off the record.

(Discussion.)

MS. McHUGH: Back on the record.
Q. Could I have you look at Exhibit i 1.

The first document in Exhibit 11 is
the PowerPoint presentation that you gave to
American Falls Reservoir District No. 2; is that
correct?

. A_ tis the entire document
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MR. ARKOOSH: Let's go off the record just
a minute,

MS. McHUGH: Okay.

(Discussion.)

MS. McHUGH: Back on the record.

Q. Okay. Isthe first document in
Exhibit 11 your PowerPoint presentation that you
gave to AFRD No. 27

A. Yes.

Q. Okay. And just so, you know, I'm
clear when I'm reviewing this later and so I
understard some of the abbreviations that you've
used in here, I just want to make sure I'm clear.
1f you could flip through to page approximately 6.
In there you have "LTF" in various places there.
"American Falls LTF," it says 57,752 acre-feet.

A. Yes.

Q. Isit fair to say that that stands for
last to fili?

A. Yes.

Q. Okay. And ifyou flip back to
page 12. It's unnumbered page 12. The first page
behind the title page that says "2002 Late-Season
Reservoir Accrual and Carryover." The next page
behind that.
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A. T'm not sure I have the right page.

MR. ORR: This page and then (indicating).

THE WITNESS: Before that?

MR. ORR: Ithink it's approximately
page 12 from the front.

THE WITNESS: Okay.

Q. (BY MS. McHUGH): In the middle there
it says "Reservoir Water Rights Accounts
October 6th, 2002," and in parentheses if says
"Filling 1905 priorities."

A. Yes.

Q. Do you sce that?

A. Uh-huh. -

Q. Isit fair to say that this document
is capturing storage prior to the day of what's
considered the day of allocation of Water
District 1?7 Or can you explain what this is
intended to show.

A. This was intended to show the
carryover in the regervoir accounts as of
Qctober 6th, 2002, And at that -- on this date in
the water rght accounting, there was enough
natural flow to fill the 1995 priorities for the
diversions that were diverting at that time.

. L. Okay. So this is actually a snapshot
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in time of October 6th, 20027

A. Correct.

Q. Okay. Got it. If you can just
generally flip through the rest of those pages.

It appears that every one of the what I'll call
kind of a flow chart of reservoir fill also has a
square box with a date.

And is it fair to say that those are
just snapshots in time of what was going on on
those dates for reservoir fill?

A Yes.

Q. And finally, the second page to the
end, the second to last page of the document, it
just says there "Reservoir Water Right Accrual,"
and then it has "June 16th, 2003 (Last day of
filling 1913 priority) Day of Maximum Accrual."

Is it fair to say that day of maximum
accrual is also considered day of allocation in
Water District 17

A No, not necessarily.

Q. Okay.

A. The day of maximum accrual is the last

day in the water right accounting in which there

was sufficient natural flow to go into a storage
right and empty -- or an unfilled storage right. -

{208) 345-8800 (fax)
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Q. So it refers to the natural-flow water
rights?

A. Yes. On this day, on June 16th, 2003,
we were filling the 1913 priority, which is the
storage right in Jackson Reservoir. After
June 16th we cut below the 1913 priority, and we

“didn't have any additional resérvoir accrual into” -

the storage rights after that point in time for
the remaining part of the irrigation season — or
remaining part of the summer.

Q. Okay. And doesitrelate at all to
the day of allocation for storage in the system?

A. ltrelates, but there are three things
that have to happen for day of allocation: One,
you have to have this day of maximum accrual.

Q. Uh-huh.

A. Two, you have to have maximum -- reach
your maximum day of physical contents. And three,
excess water spilling past Milner has to cease.

All three of those things have to occur in order
to reach the day of allocation.

Q. Okay. Thank you.

Are you familiar with the term
"refill" or "second fill" in the Upper Snake?
A Yes.
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Q. Canyou tell me what that means to
you.

A. "Refill” or "second fill" has been
terms used to describe additional storage accrual
after the storage rights have reached their
maximum volumes.

Q. And do you understand that AFRD
No. 2's issue in this case is different than the
question of whether or not refill or second fill
is allowed in the Upper Snake? :

A. No, I think they tie the two issues
together.

Q. Okay. Can you explain.

A. The language in the Eagle decree
describes the delivery — or when the delivery of
the 1700 cfs, or portion thereof, can be delivered
to AFRD No. 2. By definition, if they aren't
diverting natural flow, they're diverting storage.

And I thirk that's where the
description of the decree ends. It doesn't
address the issue of refilling the storage that
has been accounted for previously.

Q. Okay. And then can you then tie that
to how refill or second filt would address that or
relates to that?
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A. Well, AFRD No. 2, if 1 understand
their argument, is that if they diverted storage
and American Falls Reservoir storage right fills,
then all their previously used storage should be
cancelled.

The way the process works in Water
District 1, their storage use would only be
cancelled in the situation where we would spill
excess water past Milper out the end of the system
or the system entirely refilled.

MS. McHUGH: Okay. No further questions.
Thank you.

EXAMINATION
BY MR. ORR:

Q. Okay. Tony, as you know, I'm
representing the State of Idaho here. Thavea
few questions I'd like to ask you regarding
clarification of your prior testimony in this
deposition.

Referring to Exhibit 1, the Notice of
Deposition.

A. Okay.

Q. And before we look at it, I just want
to get a terminology issue cleared up here.
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As I understand i, the principal
issue or point of dispute between your
interpretation of the Eagle decree and that of
AFRD 2 is the matter of storage cancelling, which
I understand to mean whether diversions of water
by AFRD 2 prior to the filling of the American
Falls storage right will be considered natural
flow or whether they will be considered storage.

MR. ARKOOSH: Object to the form.

MR. ORR: Let me try it.

Q. Storage cancelling, can you describe
for me what the term "storage cancelling" means to
you.

A In our water right accounting, we
calculate the natural flow in the system each day.
And we divide that flow up and deliver that flow,
that natural flow, according to the priorities in
the water rights,

If the canal is diverting water in
cxcess of its natural-flow water right, it's -
the difference is charged to storage use. If
after some point in time after this storage use
has occurred, if the — if all the reservoirs in
the systems are full, if you can see that we
haven't developed a hole from which the storage
(208)345-8800 (fax)
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came from, therefore it gives us the ability to
cancel that previons storage use.

Q. Soif AFRD 2's storage diversions in a
given year are cancelied, on the date it's
cancelled, their storage diversions go to zero?

A. Not their storage diversions, but the
stordge that has been debited from their storage -
allocation goes to zero.

Q. Okay. Referring to page 2 of
Exhibit 1, the Eagle decree language there, and I
think there's a small paragraph of it as well on
page 3 where it finishes ap.

As you read that and interpret that,
does that language address storage cancelling?

A. Ttdoesnot.

Q. Okay. Let's sce. Take a lock at
Exhibit 6 now, if you would, please.

A. Okay.

Q. And I'd like you to flip over to
pages 30 through 32. Well, I guess actually 31 to
32. And on my copy beginning on page 31 is the
language of Exhibit 6 pertaining to the American
Falls Reservoir District No. 2 right under permit
15134.

Is that what you see?
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A, Yes.

Q. In that langnage on pages 31 and 32 of
Exhibit 6, does any of that language address
storage cancelling?

A. No.

Q. Comparing the language on pages 31 and
32 of Exhibit 6 to the language on pages 2 and 3
of Exhibit 1, have you checked to determine if
those passages are identical?

A. Thave not.

Q. Okay. Now, carlicr in the deposition
I believe that counsel, Mr. Arkoosh, referred to
the language on pages 31 and 32 as the language of
the Eagle decree. And I think you may have agreed
that it was the language of the Eagle decree.

And I want to clarify whether in your
opinion, based on your reading, those two
languages are identical. Granted, they may be
similar, but are they identical?

A. Do you want me to go through word for
word and compare to see if they are identical?

Q. Ithink it's enough if you find any
differences. I just wantto —

MR. ARKQOSH: Could we go off the record
for a minute?
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MR. ORR: Yesh.

(Discussion.)

MR. ORR: Back on the record.

Q. So what ] want to get at here is
whether the language in Exhibit 1 pertaining to
the water right and the language in Exhibit 6
pertaining to the water right is idenfical. AsT
read them they are not identical.

Do you agree with that?

A. Yes, I agree.

Q. Okay. Tony, regarding the
recommendation on page 3 of Exhibit 1 -- well, I
want to use the word "recommendation” here. 1
waant to be clear.

In the middle of page 3 of Exhibit 1
we have subparagraph b, "The Director's Report
provides as follows."”

That language, as I understand it, you
agreed that you had recommended that language to
the Director; is that correct?

A. That's correct,

Q. Did you recommend this language to the
SRBA court?

A. No, Idid not.

Q. Do you have authority to recommend any
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water right language to the SRBA court?

A. No, Ido not,

Q. Sois it safe to assume that when you
referred to your recommendation in prier testimony
in this deposition, you're not suggesting that you
had the authority to recommend language such as
this to the SRBA court?

MR. ARKOOSH: Object to the form.

THE WITNESS: In previous questions when 1

said "my recommendations," those recommendations

were made to the adjudication staff of the
Department of Water Resources.

Q. (BY MR.ORR): Okay. So in your prior
testimony in this deposition when you referred to
your recommendation, you were referring to your
recommendation to the adjudication staff of the
Department of Water Resources?

MR. ARKOQOSH: Object to the form.

THE WITNESS: Iwas referring to both my
recommendation and what appears in the Director's
repori, which are the same --

Q. (BY MR. ORR): Have —

A. --same languape.

Q. Same language. Did youfile a
Director’s report in the SRBA?

{208)345-8800 (fax)
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A. Idid not.

Q. Do you have the authority to file a
Director’s report in the SRBA?

A. No,Idonot.

Q. Have you been approached by
adjudication staff or other personnel from IDWR.
regarding your recommendations or input for other
water rights in the SRBA other than the AFRD 2
right?

A, Yes.

Q. Have you ever made recommendations in
response to those overtures or inquiries?

A. Yes.

Q. Have they been accepted or used by the
Director and filed in the Director's report in the
SRBA?

A. Sometimes I think what I provide may
be incorporated into what they produce. But there
are some instances where what 1 had recommended
was not included in the Director's report.

Q. When they do not inchide what you
provide in the Director's report, does the
adjudication staff ever get back to you and
explain why?

A Yes
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Q. Did they get back to you on this
right, on the AFRD right, after you provided this
recommendation?

A. No.

Q. Did the Director ever contact you on
it?

A. 1had some discussions with David
Tuthill, and I saw it appear in the Director’s
report. But I can't remember any specific
conversations afier the recommendation was made.

Q. In your opinion, based on your
experience with making recommendations to the
adjudication staff, do you believe the Director
agreed with your recommendation for the remark in
this water right for AFRD 27

A. Yes,

Q. Tony, I think you testified carly on
that there were some changes in water rights
administration that occurred when the 1978
computer program accounting program was
implemented.

A Yes

Q. Based on your review of documenis
related to the American Falls Reservoir District
No. 2 water right, do you believe the water right
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administration for that water right prior to the
1978 program is reflected in your remark, your
recommended remark ~ or in the Director's report,
I guess I should say?

A. Idon't understand the question.

Q. Ididn't phrase it very well. Maybe I
should just come atitthisway. -~ - o

Based on your review of records and
documents pertaining to the administration of
American Falls Reservoir District No. 2 water
right, was the pre-1978 administration of that
right the same as the post-1978 administration of
that water right?

A. Yes, there was one small difference
that ] remember.

Q. Can you tell us what that was.

A. In the current accounting, once the
American Falls right fills on paper, AFRD No. 2 is
entitled to the full 1700 cfs under the 1921
priority.

Some of the historical Black Books
that I've reviewed prior to 1978, the way they did
the accounting, when the American Falls Reservoir
filled - this was prior to -- well, it wasn't

. prior.to when Palisades was built.
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But when American Falls' right filled
and then was drafted and then refilled according
to the watermaster, during that time period when
it was being drafted and refilled, AFRD No. 2 was
only delivered 850 cfs of their natural flow under
the 1921 priority, whereas in the current
accounting program, they would have been delivered
the full 1700 cfs during that period of time.

Q. So that change has worked to AFRD 2's
benefit?

A. Well, pot necessarily, because if the
American Falls Reservoir right did in fact
completely refill, then the storage use would have
been written off and the result would have been
the same. But I suppose there couldbea
situation where AFRD No. 2 could benefit from the
current accounting as opposed to the previous
accounting.

Q. Okay. Isec what you mean. Earlier
in your deposition you have referred to, quote,
"preliminary accounting prior to the Black Book
issuance"?

A Yes.

Q. What records are used to record or
cormpile this, quote, "preliminary accounting”?
(208} 345-8800 (fa=x)
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A. The preliminary accounting is the
distribution of water during the irrigation
season, with the best data that we have available
at the time.

Some of that data at the end of the
year is in addition to the data that we collected

" previously in the preliminary accounting or if has

been refined or finalized. And so that's the
difference between the preliminary and the final
accounting,

Q. Are there documents that reflect the
preliminary accounting?

A. In most years we have printouts of the
daily preliminary accounting, and we also have
printouts of the daily final accounting that you
could compare. And that's since the computerized
accounting.

I'm not sure if we have records for
every year, but certainly the more recent years we
have copies of both the preliminary and the final
accounting.

Q. So accounting is performed on a daily
basis; correct?

A. Yes.

. Q. And how is that information made
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available or disseminated to the public or the
water users?

A. It'son file at our office or — our
Water District 1 office. Since the computerized
accounting began in 1978, you can also go to the
State office and get the daily accounting ofT
their computer program.

We send out weekly reports to water
users as to what the current status is on the
storage allocation and storage use. And within
the last few years we've started periodically
publishing the daily accounting on our
WaterDistrict] .com website.

Q. Do you get inquiries, say phone calls,
from water users asking "Where do I stand today
with my storage accounting?”

A Yes.

Q. And so you use the daily accounting to
respond to those inquiries?

A. Yes.

Q. How often do you get those type of
calls?

A. Atleast a few a week during the
irrigation season.

Q. Have you ever gotten them from
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American Falls Reservoir District No. 27
A. Yes.
Q. Tony, I'm going to go back to
Exhibit No. 1 here, the Notice of Deposition.
I believe you stated that you reviewed

it before coming here today?

A, Yes.

Q. And you also testified you were
involved in crafting the recommendation.

My question is, was there anyone else

in Water Disfrict 1, other than yourself, involved
in crafting this recommendation? Anrd by that, I
mean the language of the Director's report on
page 3 of Exhibit .

A. What do you mean by "was anyone else
involved?” What do you mean by "involved"?

Q. Well, good point. Was there anyone
else who had a direct role in reviewing and
commenting on this proposed language other than
yourself in Water District 17

A. Well, it would only have beea Lyle
Swank, watermaster in Water District 1. ButI
can't remember for certain if I showed him the
draft of this language before submitting it to the
adjudication staff.
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Q. Does Lyle Swank have as much knowledge
of the issue stated in the Notice of Deposition as
you do? I'll go back to that issue here.

Any claimed explanation, reason,
Jjustification, or policy, whether based on fact or
law or otherwise, for the difference between the
language in the Eaple decree and the Director's
report, does Lyle know more about that than you
do?

A. No,

Q. Does anyone in Water District I know
more about that than you do?

A. No.

MR. ARKOOSH: I'm going to object to that.

Q. (BY MR. ORR): Does anyone, to your
knowledge, in Water District 1 know more about
that issue than you do?

A. No.

Q. Why don't we turn to storage
cancelling. You testified that storage
cancelling, in your view, is not provided for in
the Eagle decree as recited in the Notice of
Deposition or in the Director's report. It's
recited in the Notice of Deposition.

‘What is the basis for storage
{208)345-8B00 (fax)
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cancelling?

MR. ARKOOSH: Object to the form.

Q. (BY MR. ORR): Well, why are storage
debits or charges cancelled?

A. Onec of the duties of the water
district is to allocate the storage water that's
available in the system. If we have accounted for
storage usage previously by canals, it comes out
‘of their storage allocations.

If we reach a point in time where the
reservoir system is full and we're spilling excess
water past Milner, then any storage use that we
account for previously would need to be deducted
from the storage allocations of the spaceholders,
and therefore, that storage is cancelled.

And from that point, from when the
system is physically full, everyone starts with a
full allocation without any deductions for
previously used storage.

Q. What is the origin of that practice?

A. Ithink that practice has been used
since Water District 1 was delivering water,
started delivering water.

Q. Do you know approximately when that
was, that date? Iust a year?
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A, Early 1900s, 1911, 1912.

Q. And this storage cancelling practice,
does it apply to all storage water right holders
or just to certain ones?

A. Ttapplies to all storage
spaceholders.

Q. To your knowledge, is this practice of
storage cancelling memorialized in any decree?

A. No, it's not,

Q. You may not have direct knowledge of
this, but I'll say based on your review of the
documents that you've discussed in this :
deposition, did the practice of storage cancelling
change when Palisades was constructed? And by
that, I mean was the rationale for it the way you
just described and the way of doing it, the
methodology, did that change when Palisades was
constructed?

A. Yes, it has changed in a way that it
was different from how Henry Eagle had done it
when he was watermaster.

Q. And would you describe that,

A. Henry Eagle felt that the American
Falls storage right could refill 2 second time
ahead of the initial fili of the upstream junior
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storage rights.

So as a result, when you had American
Falls spaceholders use a portion of their storage
allocation, if Palisades Reservoir accrued
additional water, rather than adding that accrual
to the Palisades junior storage right, it was used
to cancel out the storage that had been previously
used by American Falls spaceholders.

Q. And that practice you just described
by Henry Eagle, was that unique to American Falls
Reservoir District No. 27

A. No. It was applied to all American
Falls spaceholders. -

Q. As far as you know, did it have any
basis in the Eagle decree?

A. WNo, it did not.

Q. Looking at Exhibit 8 here, Tony. This
is related to a point I made carlier. That
Iantgnage in Exhibit 8, on pages 2 and 3 of
Exhibit 8, appears to me to be similar to the
language in Exhibit 6, the contract we discussed
earlier. And T think the cover letter makes it
clear, it's language being proposed for a
contract.

I'll represent to you that based on my
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review of that language and the language on page 2
of Exhibit 1 that the language in Exhibit 8 is not
identical to the Eagle decree. I'd ask if you
agree with that?

What I'm trying to get at here is when
we talk about Exhibit 8, I'm not talking about the
Eagle decree. We're talking about language that
may be similar, but it's not the Eagle decree
langnage. I'm wonderng if you agree with that?

A. Ihave not made a word-for-word
comparison fo see if they're identical.

Q. Well, as before, just — how did we
handle this before?

MR. ARKOOSH: Well, Counsel, I'd invite you
to tell us the difference. 1 mean we can all sit
down and take a break here and go through this
line by line, everybody can go through these three
exhibits, or you can tell us the difference you
see.

MR. ORR: I think the difference cxists on
its face, to tell you the truth. The Eagle decree
as quoted on page 2 starts off, "The right to
divert as natural flow."

Pape 2 of Exhibit 8 starts off in the
very first sentence with "In connection with Idaho
{208) 345-8800 {fax)
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permit No. 15134."

And when we get down to the indented
paragraph that begins with ¥American Falls
Reservoir District No. 2 to have the right to
divert as natural flow."

The point being there are differences.

'So when we refer fo the Eagle decree, we should

look at the Eagle decree. That's all | was doing.

MR. ARKOOSH: Okay. If they're not
material, we'll go through them later, then.

Q. (BY MR. ORR): Looking again at
Exhibit 1, page 2, the Eagle decree language. I
want to clarify a point that T think might not be
clear. . "

I believe earlier in the deposition
counsel, Mr. Atkoosh, represented substantially
something to this effect, "we concur” -- meaning
you and him — "that American Falls Reservoir fill
is a relevant event."

And I just wanted to clarify. |
believe you agreed with that characterization.

But my understanding was that in the
context of the Eagle decree language you were
agreeing to that as to natural-flow diversions,
not as-to storage cancelling?
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MR. ARKCOSH: Object to the form.

THE WITNESS: Okay. You'll have to repeat
that.

Q. (BY MR. ORR); I believe earlierin
the deposition when Mr. Arkoosh was walking
through the Eagle decree language with you be
pointed out that in the middle this language says
*...except that in any year in which American
Falls Reservoir is full," and said that there's no
reference to system fill here. And you agreed
with that.

And then [ believe you also agreed
with his representation when he said "Well, then
we concur that American Falls Reservoir fillis a
relevant event."

What I'm trying to get at is what is
the relevant event we're talking about here;
storage cancelling or natural-flow diversions
under the Eagle decree?

MR. ARKOOSH: Object to the form,

THE WITNESS: I think this langnage in the
Eagle decree only provides for the delivery of
natural flow.

Q. (BY MR. ORR}): So to the extent it
talks about American Falls Reservoir is full, that
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reference does not go to storage cancelling, in
your interpretation of the Eagle decree?

A. That's correct.

MR. ARKOOSH: Object to the form.

Q. (BY MR. ORR): On storage cancelling,
then, Tony, would it be fair to say that prior to

" Palisades, storage cancelliig occurred when Milner

spills, and that that is also true today?

A. Yes.

MR. ARKOOSH: Obiject to the form.

Q. (BY MR. ORR): Prior to construction
of Palisades Reservoir, did spills at Milner,
excess spills at Milner, equate generally to the
fill of the reservoir system?

MR. ARKOOSH: Object to the form.

Q. (BY MR. ORR): Did it take place when
the reservoir system was full?

MR. ARKOOSH: Object to the form.

THE WITNESS: Yes.

Q. (BY MR. ORR): Currently do excess
Milner spills take place when the reservoir system
is full?

MR. ARKCOSH: Object to the form.

THE WITNESS: Yes.

Q. (BY MR. ORR): Are there any other
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circumstances under which there might be spills at
Milper?

A. Yes.

Q. Could you describe those.

A. Yes. It's possible that you could
have excess spill past Milner and not have the
system full. That situation commonly occurs when
the upstream reservoirs are nof physically full
but American Falls and Lake Walcott are full to
capacity and you have gains in excess of
diversions in the lower part of the river, and so
there's nowhere to store that excess water. And
so you can have a situation where spilling excess
water past Milner and the upper reservoirs are not
full.

Q. Soif I'm understanding what you're
saying, the reason the water is spilled is because
there's no reservoir capacity available in the
reach the excess water is present?

A. Ordownstream reach.

MR. ARKOOSH: Object to the form.

Q. (BY MR. ORR): And under that scenario
does storage cancelling take place?

A Yes.

Q. Tony, I would like to go to Exhibit 3.
{208)345-8800 {fax)
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Page 121 - Page 123
1 And the first page of Exhibit 3 is an e-mail, and 1 A. Ask the question again.
2 attached to that is a memo that you wrote dated 2 Q. I'li preface it by saying I believe
3 Febmary 27th, 2010; correct? 3 that in discussion with Mr. Arkoosh regarding this
4 A. My Exhibit 3 doesn’t have the e-mail 4 bold-faced passage, I thought I heard you say that
5 attached to it. It's just the memorandum to 5 something in this passage was, quote, "The only
6 Garrick Baxter on February 17th. & thing that could have explained why it" — I think
-7 Q. Oh, that's right. I stuck my exhibit -~~~ "7 the Eagle decree -- "why it was writien the way it
8 sticker on the e-mail. 8 was writien." So that's what I'm trying to get
9 So Exhibit 3 is your four-page 9 at. :
10 memorandum of February 17th, 2010, to Garrick 10 Is there anything in this bold-faced
11 Baxter? 11 paragraph that explains in your mind why the Eagle
12 A. Yes. 12 decree was written the way it was written?
13 Q. Was this memo written after you had 13 A, Well, the only reason that I could
14 already given your recommendations to the 14 fathom for the decree being the way it was written
15 adjudication staff on the AFRD 2 water right? 15 would be to protect the upper stream reservoirs or
16 A. Yes. 16 junior rights.
17 Q. What was the purpose of this 17 Q. What do you base that conclusion on?
18 memorandum? 18 A. Well, if AFRD No. 2 had a right for
19 A, Garrick sent me these 163 historical 19 1700 cfs with a 1921 priority and you wanted to
20 documents, and I was assuming the reason washe 20 put restrictions on the diversion of that right,
21 wanted me to research to see if there was anything 21 there would only be two reasons that I can think
22 10 increase my knowledge of the delivery to AFRD 22 of] one is that they couldn't beneficially use the
23 No. 2 and determine whether or not the 23 water or, two, it would be to protect junior
24 recommendation was in -- based on historical 24 rights. '
25 events. . .. ... . 25 Q.. .‘When yon say "protect junior rights,”
Page 122 Page 124
1 Q. Based on this review, did you find 1 do you mean favor junior rights over senior
2 anything that made you doubt your recommendation 2 rights?
3 on the remark for the AFRD 2 water right? 3 A. Tlook at it from a perspective of
4 A. No. 4 water delivery. When the watermaster divides up
5 Q. 3o poing over fo page 4 of the memo, 5 the daily supply of natural flow, if someone hasa
& npear the bottom you have a bold-faced font, the 6 senior priority right, they're delivered ahead of
7 second-to-the-last paragraph. Just prior to that, 7 the junior priority right, unless there's some
8 the first sentence before that paragraph says, "I 8 restriction imposed upon that senior right that
9 think the key to settling this issue is to answer 9 doesn't allow you to deliver that natural flow to
10 the question posed carlier,” and then you have 10 the senior right. And the result of that would be
11 your bold-faced statement of issues. 11 the natural flow would go to a junior right rather.
12 Was your purpose here to simply 12 than to the senior right.
13 identify what you thought the controlling issues 13 Q. Does that apply to the AFRD 2 right?
14 in the dispute were? 14 A. Yes.
15 A. Ididn't find anything in the 15 MR. ARKOOSH: Objection to the form.
16 documentation that was sent to me to indicate that 16 Q. (BY MR. ORR): Would you describe how.
17 the way Water District 1 was delivering the water 17 A Yes. If AFRD No. 2 had a full right
18 right was incorrect, but I left open the 18 of 1700 cfs under the 1921 priority, In most cases
18 possibility that it has been. And I think by 19 that would lessen their storage usage. By them
20 answering these two questions, you can determine 20 using storage, that frees up more natural flow for
21 which is right. ‘ 21 junmior rights.
22 Q. Does this language in bold face, this 22 And so if they had aright to the full -
23 passage you wrote, in any way explain to you why 23 1700 cfs at all times under the 1921 priority,
24 the Eagle decree was written the way it was 24 there would be less water available to the junior
25 written? 25 rights under that procedure than the procedure

(208)345-8800 (fax)
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where you have restrictions of when or how much of
that 1700 cfs they can divert.

Q. When Palisades was constructed and
water began to be stored up there in Palisades,

did that reduce the frequency of spills over
Milner?

Q. Does that also mean it reduced the
frequency of storage cancelling?

A. Yes.

Q. And did that apply to all storage
right holders or just AFRD No. 2?

A. Ttapplied to all spaceholders.

(3. Can we take a quick look at Exhibit 9,
please, Tony. And that's the copy of a memorandum
from Ken Dunn to Steve Allred dated March 5, 1970.

A. Yes.

Q. Do you know the circumstances under
which this memo was written?

A. Idon't

Q. Do you know the purpose for which it
was written?

A. Idon't

Q. Well, let me back up, and we'll go to
the last paragraph on that exhibit. And I'll read
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here beginning in that last paragraph, "American
Falls Reservoir should not be allowed to refill at
the expense of junior users, except for storage
right provided under license No. 15134.”

Do you know if that was ever the
official position of the Department of Water
Resources?

A. Idonot, no.

Q. Has it ever, to your knowledge, been
the official position of Water District 1?

A. It hasn't since I've been working for
Water District 1. I'm not sure of any previous
year that you could find where there might be a
case where it was done.

Q. Okay. 1think I'm about done here. I
believe Mr. Arkoosh asked you if we'd addressed or
if we discussed here all of the facts relevant to
the issue identified in the Notice of Deposition,
Exhibit 1, and [ believe you said yes. But 1 just
want to clarify. And let me put the question this
way.

Have we addressed all facts that could
possibly be relevant to the issues stated in the
notice?

MR. ARKOOSH: Object to the form.
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THE WITNESS: No. There may be additional
facts than what has been provided here foday.

Q. (BY MR. ORR): Have you truthfully and
fully answered counsel's questions regarding the
relevant facts to the best of your ability?

A. Yes.

" MR.ORR: Well, I'm dohe. Iappreciate you
giving me the time,

MR. ARKOOSH: You got ten minutes left in
you, Jeff? Or we can break.

THE COURT REPORTER: Go.

FURTHER EXAMINATION
BY MR. ARKOOSH:

Q. Have you provided all of the facts
about which you know are relevant?

A. No. Ihaven't had the time to fully
research all the documents that are in the eastern
region.

Q. Okay. The purpose of my question,
Tony, was, is there some major relevant fact,
relevant defense, relevant cause about which you
know we haven't discussed here today?

A. There may be, but I can't think of one

right now.
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Q. That's a fair answer. Okay. And I'll
remind you that — your counsel knows — under the
discovery rules if they turn up, they have an
obligation to supplement.

Exhibit 9, you don't know that to be
the official position of the Department of Water
Resources; is that correct?

A. That's correct.

Q. Youdon't know it not to be the
official position of the Department of Water
Resources?

A_ What's not to be the — I don't
understand the question.

Q. Well, you don't know ifit is or is
not the official position at the time that was
written?

A. That's comect.

Q. The Director of the Department of
Water Resources is responsible for the
administration of water through the watermasters;
isn't that correct?

A. That's correct.

Q. Ultimate responsibility lies with the
Department; isn't that correct?

A. With the Director, yes.

(208)345-88B00 (fax)



Page 129 Page 131
1 Q. Yes. The construction of the 1936 1 about your recommendation, or has never expressed
2 memo from the Bureau of Reclamation regarding the 2 an opinion to you, or some other altemative?
3 split of the 1700 cubic feet natural-flow water 3 A. Well, the Director's report is the
4 nght was a resolution of a dispute between 4 Director's opinion. In the e-mail that I
5 American Falls Reservoir District No. 1 and 5 provided, I actually proposed adding a sentence to
6§ American Falls Reservoir No. 2; isn't that § the current recommendation shown in the Director's
7 comrect? o LT L "7 report, - o - o7
8 A. My recollection of the history is it . 8 Q. Okay. You were offered Exhibit 6,
9 started before that and was actually an argument 9 Exhibit 1 and 8 regarding the language in the
10 that started with the watermaster as to how the 10 Eagle decree, and you said there's some
11 water right should be delivered and the Director 11 differences.
12 at that time. 12 Are there any material differences
13 Q. Well, the American Falls Reservoir 13 that you're aware of?
14 District No. 1 wanted all the water for storage 14 A. Idon'tknow. I'd have to sit down
15 and No. 2 wanted all the water for natural flow, 15 and compare them word for word and do a precise
16 and so they settled it the way they settled it in 16 analysis. I don't know.
17 the 1936 memo from the BOR; isn't that right? 17 Q. Ckay.
18 A. Yes, Ithink that's what happened. 18 A. 1could do that if required.
19 Q. So that's a third reason, perhaps, 18 Q. As you sit here today, there's no
20 that the language is drafted the way it was 20 materiai difference that you know of?
21 drafted? 2 A. Sitting here today, I don't know of
22 A. Idon't know. 22 any.
23 Q. You mentioned to me that prior to 23 Q. Okay. If you book storage use, say
24 posting on the Internet there was a weekly report 24 for American Falls Reservoir District No. 2, and
25 that was mailed out to everybody. —. -25 the final report comes ont and it's still booked .
Page 130 Page 132
1 Is that the current text report that 1 as storage use, the user of the water won't know
2 we see today? Is that the weekly report that you 2 jt's going fo remain booked as storage use in the
3 were referring to? 3 final report until the final report comes out, is
4 A. It's changed over time. Prior to the 4 he?
5 web -~ having the web page, I think each weekwe 5 A. If nothing changes, no data changes
6 actually sent a page of the daily accounting. We 6 between preliminary and the final accounting, then
7 no longer send a page of the daily accounting in 7 the numbers will stay the same. If they change,
8 our weekly report that we mail out to all the 8 there's certainly a possibility that they will be
9 waterusers. It's a shortened report that shows 9 different. And no one knows what that number will
10 the current storage use and storage allocation of 10 be until it happens. '
11 all the diversions. 1 Q. Okay. And counsel talked to you about
12 Q. You testified to me that you don't 12 storage cancelling.
13 know how the Director feels about your 13 If you book storage use like you did
14 recommendation, and you testified to counsel based 14 for American Falls this year, American Falls
15 on your experience you believe the Director agreed 15 Reservoir District No. 2 this year, and then the
15 with your recommendation. 16 system fills, that storage is cither cancelled or
17 Let me ask you this: In your 17 written off or changed to natural flow, but
18 experience, if you changed your recommendation to 18 there's a change, is there not --
19 read as the Eagle decree, do you think the 19 A. Yes.
20 Director would go along with that? 20 Q. --in how that was booked?
Fal A. Idon't know. 2 A Yes
22 Q. What do you anticipate? 2 Q. Okay. Is that what yon mean by
23 A. Tdon't know. 23 "storage cancelling,” there is a change in how it
24 Q. Okay. Which is correct, do you think 24 was booked?
25 the Director agrees, disagrees, or doesn't know 25 A Yes.
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Q. Okay. So do you believe American
Falls Reservoir District No. 2 agrees or has ever
agreed or ever expressed acquiescence or agreement
to how you perceive the right should be
administered?

A. Could you repeat that?

Q. Do you think American Falls Reservoir

 District No. 2 has ever manifested an agreement

with how you believe this right should be
administered?

A. Since 2003, I don't think they've

agreed how we administered the right.

Q. Prior to that time do you have any

knowledge that you believe they agreed to it?

A. Idon't.

MR. ARKOOSH: Okay. Go off the record just

a minute.
(Discussion.)

MR. ARKOOSH: 1think we're done. Thank

you, Tony, very much.

THE WITNESS: You're welcome.
(Deposition concluded at 1:00 p.m.)
(Signature requested.)
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OFFCE
ATTORNEY RENERAL

C. Tom Arkoosh

Isaac D. Keppler

CAPITOL LAW GROUP, PLLC
301 Main Street

P.0.Box 32

Gooding, Idaho 83330

Telephone:  (208) 934-8872
Facsimile: {208) 934-8873
Arkoosh ISB Ne. 2253

Keppler ISB No. 7810

Attarneys for American Falls Reservoir District No. 2

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRBA Subcase No. 01-00006

AMERICAN FALLS RESERVOIR
DISTRICT NO. 2°S ANSWERS TO
STATE OF IDAHO’S SECOND SET
OF DISCOVERY REQUESTS TO
AMERICAN FALLS RESERVOIR
DISTRICT NO. 2

Case No. 39576

N S S et e Nt Nt St Naet” Nmn?

American Falls Reservoir District No. 2, by and through its attorneys of record, C. Tom
Arkoosh and Isaac Keppler of Capitol Law Group, PLLC, submits the following answers to the State

of Idaho’s Second Set of Discovery Requests as follows:

AMERICAN FALLS RESERVOIR DISTRICT NO. 2'S ANSWERS TO STATE OF IDAHO’S
SECOND SET OF DISCOVERY REQUESTS TO AMERICAN FALLS RESERVOIR
DISTRICT NC.2-P. 1

MAIL 111836



PRELIMINARY AND GENERAL OBJECTIONS

Claimant is quaged in continuing discovery in this case and will supplement its responses if
ahd when additional information Becomés available. Abcordinglj, all of the resédnsw are based upon
the information and documents presently available to and specifically known to Claimant. Claimant,
therefore, provides the following responses to the State of Idaho without prejudice to present at trial
further evidence of proof not yet obtained or completed.

Each response is given subject to all appropz:iate objections (including, but not limited to,
objections of materiality, relevancy, authenticity and admissibility) which would require the
exclusion or limitatioﬁ or any statement made herein if the statement was made in court. All such
objections and grounds therefore are reserved and may be interposed at the time of trial. Except for
facts explicitly admitted herein, the fact that any interrogatory, request for production, or request for
admission has been responded to shall not be taken as an admission, or concession of the evidence,
of any fact set forth or assumed, or that such response constitutes evidence of any fact thus set forth
or assumed. All responses must be construed as given on the basis of present recollection.

Claimant objects to the State’s requests to the extent that they seek information which is
confidential, proprietary, protected by the attorney/client privilege and/or protected by the attorney

_product work doctrine, and to the extent that the State attempts to impose obligations beyond those
required by the Idahe Rules of Civil Procedure. Claimant has identified certain documents in
response to specific interrogatories or requests. However, additional records may exist and
additional information may be derived or ascertained which the State finds responsive to its specific
interrogatories or requests by reviewing Claimanot’s records relating to this matter. Such records are

in the possession of Claimant’s counsel at 205 N. 10th Street, 4th Floor, Boise ID 83701, and may be

AMERICAN FALLS RESERVOIR DISTRICT NO. 2’S ANSWERS TO STATE CF IDAHO'S
SECOND SET OF DISCOVERY REQUESTS TO AMERICAN FALLS RESERVOIR
DISTRICTNO.2-P.2



examined, audited, or inspected during business hours upon reasonable notice.

INTERROGATORIES

INTERROGATORY NO. 1: Please_provide the name, télépiione number and address of
each person, other than any persons you identified in your responses to the State’s previous
inferrogatories to you in this subcase, with whom you or your representatives have communicated
seeking information relating to this subcase or any isste in this subcase, or who you or your
representatives have interviewed seeking information relating to this subcase or any issue in this

subcase.
RESPONSE TO INTERROGATORY NO. 14: In addition to the information sought from
the State of 1daho, attomeys for American Falls Reservoir District No. 2 (AFRD No. 2) have sought

additional information relating to this subcase from the following pefs_o}l}, and their respective

clients:

1. Randall Budge and Candace McHugh
101 Capitol Blvd., Ste. 208
Boise, Idaho 83702
(208) 395-0011

2. Jerry Rigby
PO Box 250
Rexburg, Idaho 83440
(208) 356-3633

3. Robert Harris
PO Box 50130
Idaho Falls, Idaho 83450
(208) 523-0620

4, Josephine Beeman
409 W. Jefferson St.
Boise, Idaho 83702
(208) 331-0950

AMERICAN FALLS RESERVOIR DISTRICT NO. 2'S ANSWERS TO STATE OF IDAHO'S

SECOND SET OF DISCOVERY REQUESTS TO AMERICAN FALLS RESERVOIR
DISTRICTNG.2-P.3



INTERROGATORY NO. 15: Please provide the name, telephone number and address of
each person, other than any persons you identified in your responses to the State’s previous
interrogatories to ydu in this subcase, who has knowledge of thc facts and/or issues in thfs subcase.

RESPONSE TO INTERROGATORY NO. 15: Other than any individuals who mayhave
been identified by the State of Idaho as having knowledge of the facts and/or issues in this subcase,
and the individuals named in AFRD No. 2's Responses to the State of Idaho’s previous
interrogatories to AFRD No. 2 in this subcase, AFRD No. 2 is not presently aware of any additional
persons who have knowledge of the facts and/or issues in this subcase.

INTERROGATORY NO. 16: Please describe how you contend the water received by

AFRD No. 2 is categorized as natural flow water and water received by AFRD Nq. 2 is categorized
ag storage in language other than that set out in the Eagle Decree and the Palisades Coniracts.
RESPONSE TO INTERROGATORY NO. 16: AFRD No. 2 objects to this interrogatory
on the prounds that it seeks a legal conclusion and further seeks a conclusion or opinion that is
different than the position actually held by AFRD No. 2. AFRD No. 2 further objects on the grounds
of relevance, Wiﬂlout waiving said objections, it is the position of AFRD No. 2 that the Eagle
Decree and Palisades Contracts clearly and adequately describe how water received by AFRD No. 2
should be categorized as natural flow and how water received by AFRD No. 2 is categorized as
storage, and therefore would not describe the water received as natural flow nor the water received as
storage in any language other than that described in the Eagle Decree and Palisades Contracts.
INTERROGATORY NO. 17: Please describe, in language other than that in the Eagle
Decree and/or Palisades Contracts, AFRD No. 2’s view of the correct method for determining, under

the Eagle Decree and/or the Palisades Contracts and applicable Idaho law, for the purposes of

AMERICAN FALLS RESERVOIR DISTRICT NO. 2'S ANSWERS TO STATE OF IDAHO’S
SECOND SET OF DISCOVERY REQUESTS TO AMERICAN FALLS RESERVOIR
DISTRICT NO.2-P.4



administering water right 01-0006, what portion of AFRD No. 2’s overall diversions from the Snake
River under water right 01-0006 are to be considered natural flow diversions, and what portion of
AFRD No 2's overall diversions from the Snake Rivexr'r under water right 01-0006 are to be
considered storage water diversions

RESPONSE TO INTERROGATORY NO. 17: AFRD No. 2 objects to this interrogatory -

on the grounds that it seeks arlegal conclusion and further seeks a conclusion or opinion that is
different than the position actually held by AFRD No. 2. AFRD No. 2 further objects on the grounds
of relevance and on the grounds that this interrogatory is vague and ambiguouns. Without waiving
said objections, it is thg position of AFRD No. 2 that the Eagle Decree and Palisades Contracts
clearly and a.dequatcly describe which diversions should be categorized as natural flow and which
diversion should be categorized as storage water, and therefore would not attempt to categorize
diversions in any language other than that described in the Eagle Decree and Palisades Contracts.

INTERROGATORY NO. 18: Please state each element of water right 01-0006 in the form

you contend these elements should be partially decreed in the SRBA pursuant to Idaho Code §§ 42-
1411(2) and 42-1414(2), including any remarks that you contend are necessary for definition of water
right 01-0006, or for the administration of water right 01-0006.

RESPONSE TO INTERROGATORY NO. 18: AFRD No. 2 objects to this interrogatory

on the grounds that it seeks a legal conclusion and on the grounds of relevance. AFRD No. 2 further
objects on the grounds that this interrogatory seeks attomey work product. Without waiving said
objection, AFRD No. 2 asserts that the material elements, i.e. quantity, of subcase 01-0006 should be
decreed as set forth in the Eagle Decree and Palisades Contracts. AFRD No. 2 has not determined at

this time that additional remarks are necessary for definition, clarification or administration of water

AMERICAN FALLS RESERVOIR DISTRICT NO. 2'S ANSWERS TO STATE OF IDAHO'S
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right 01-0006.

INTERROGATORY NO. 19: Please provide the names, addresses and telephone numbers
of the persons who made the determinations resultiﬁg in your answers to Interrogatories Nos. 16, 17
and 18, when such determinations were made, and by what authority they were made.

RESPONSE TO INTERROGATORY NO 19: The answers to Interrogatories Nos. 16, 17
and 18 are a result of the existence and applicétion of the historical record applicable fo water right
01-0006. The information supporting that record and these answers has been obtained from
numerous sources, which have been identified in Response to Interrogatories Nos. 1, 2 and 3 in
American Falls Reservoir District No. 2’s Answers to State of Idaho’s First Set of Discovery
Requests.

The position held by AFRD No. 2 is simply that the Eagle Decree and Palisades Contracts
speak for themselves and are clear on their face. Therefore, the “determinations” you refer to were
made by the persons who negotiated, developed and drafted the Eagle Decree and Palisades
contracts. When and specifically by whom said determinations were made is clearly reflected in the

historic record that has been developed in this subcase.

REQUESTS FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 28: Please produce each and
every document and/or physical or tangible object, other than those you already produced in response
to the State’s previous requests for production of docurments to you in this subcase, that you contend
supports your answers to Interrogatory Nos. 16, 17 and 18.

RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENTS NO. 28: Other

than documents already produced by the State of Idaho in discovery, none.

AMERICAN FALLS RESERVOIR DISTRICT NO. 2'S ANSWERS TO STATE OF IDAHO'S
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RESERVATION OF RIGHT TO SUPPLEMENT

In the event the Claimant discovers additional evidence or witnesses to be calied at trial, prior
tc‘anand'du:ing trial, evidence will be submitted for inspection by the State of Idaho. The Claimant
reserves the right to supplement discovery information as it becomes available and 1o call any or all
witnesses listed by the State,

DATED: this day of 3_ January, 2011.

CAPITOL LAW GROUP; PLLC

~

ﬁ., 7
/. i 4 J"'." ’I N
M"~/',j/}y, s

Isaac Keppler /
Attorney for American Falls Reservoir District No. 2
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHQ, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRBA Subcase No. 01-00006
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AMERICAN FALLS RESERVOIR
DISTRICT NO. 2

Case Na. 39576
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American Falls Reservoir District No. 2, by and through its attorneys of record, C. Tom
Arkoosh and Isaac Keppler of Capitol Law Group, PLLC, submits the following answers to the State

of Idaho’s Second Set of Discovery Requests as follows:
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PRELIMINARY AND GENERAL OBJECTIONS

Claimant is engaged in continuing discovery‘in this case and will supplement its responses if
and when additional information becomes available. Accordingly, all of the responses are based upon
the information and documents presently available to and specifically known to Claimant. Claimant,
therefore, providc;:s the following responses to the State of Idaho without prejudice to present at irial
further evidence of proof not yet obtained or completed.

Each response is given subject to all appropriate objections (including, but not limited to,
objections of materiality, relevancy, authenticity and admissibility) which would require the
exclusion or limitation or any statement made herein if the staternent was made in court. All such
objections and grounds thmcfo¢ are reserved and may be interposed at the time of trial. Except for
facts explicitly admitted herein, the fact that any interrogatory, request for production, or request for
admission has been responded to shall not be taken as an admission, or concession of the evidence,
of any fact set forth or assumed, or that such response constitutes evidence of any fact thus set forth
or assumed. All responses must be construed as given on the basis of present recollection.

Claimant objects to the State’s requests to the extent that they seek information whick is
confidential, proprietary, protected by the attorney/client privilege and/or protected by the attorney
product work doctrine, and to the extent that the State attempts to impose obligations beyond those
required by the Idaho Rules of Civil Procedure. Claimant has identified certain documents in
response to specific interrogatories or requests, However, additional records may exist and
additional information may b:;.: d'erived or ascertained which the State finds responsive to its specific
interrogatories or requests by reviewing Claimant’s records relating to this matter. Such records are

in the possession of Claimant’s counsel at 301 Main Street, Gooding, Idaho 83330, and may be
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examined. sudited, or inspected during business hours upon reasonable notice.

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. §: Admit it is the position of AFRD No. 2 that the
Eagle Decree and Palisades Contracts clearly and adequately describe how water received by AFRD
No. 2 should be categorized as natural flow and how water received by AFRD Ne. 2 should be

categorized as storage.

RESPONSE TO REQUEST FOR ADMISSION NO. 5: Admit.
~ REQUEST FOR ADMISSION NO. 6: Admit it is the position of AFRD No. 2 that the
Eagle Decree and Palisades Contracts clearly and adequately describe which of AFRDP No. 2's
diversions from the Snake River should be categorized as namrgl flow and which of AFRD No. 2's
diversions from the Snake River should be categorized as storage.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Admit.

REQUEST FOR ADMISSION NO. 7: Admit that AFRD No. 2 would not describe the
water received by AFRD No. 2 as natural flow nor the water received by AFRD No. 2 as storage in
any language other than that described in the Eagle Decree and Palisades Contracts.

RESPONSE TO REQUEST FOR ADMISSION NQO. 7: Objection. This Request for
Admission seeks neither fact nor the application of law to fact, and therefore is not within the scope
of discovery. Furthermore, to the extent the Request for Admission seeks information, such
information is protected by attorney-client privilege and the attorney work product doctrine. Without
waiving said objections, AFRD No. 2 is capable of describing water received by AFRD No. 2 as
naturai flow and water received by AFRD No. 2 as storage in language other than that described in

the Eagle Decree and Palisades Contracts, but perceives no present obligation to do so. On that

AMERICAN FALLS RESERVOIR DISTRICT NO. 2'S RESPONSES TO STATE OF
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basis. AFRD No. 2 denies.

REQUEST FOR ADMISSION NO. 8: Admit thai AFRD No. 2 would not attempt to

categorize AFRD No. 2's naturai flow and ‘storage diversions from the Snake River in any language
other than that described in the Eagle Decree and Palisades Contracts,

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Objection. This Request for
Admission seeks neither fact nor the application of law to fact, and therefore is not within the scope
of discovery. Furthermore, to the extent the Request for Admission seeks information, such
information is protected by attomey-client privilege and the attorney work product doctrine. Finally,
as used above, the language “would not attempt” is ambiguous and subject to more than one
meaning. Without waiving said objections, AFRD No. 2 is capable of categorizing its natural ﬂow
and storage diversions in language other than that described in the Eagle Decree and Palisades

Contracts, but perceives no present obligation to do so. -On that basis, AFRD No. 2 denies.

REQUEST FOR ADMISSION NO. 9: Admit that for the purposes of defining and/or
administering water right no. 01-0006 consistently with the provisions of the Eagle Decree and
Palisades Contracts, the partial decree for water right no. 01-0006 need not include any language

other than that described in the Eagle Decree and Palisades Contracts,

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Objection. This Request for

Admission seeks information that is protected by attomey-client privilege and the attomey work
product doctrine. Furthermore, said request contains multiple, different and inconsistent subparts.
Without waiving said objections, AFRD No. 2 can neither fully admit nor deny. AFRD No. 2 admits
that the language of the Eagle Decree and Palisades Contracts would define water right no. 01-0006

consistently with the provisions of the Eagle Decree and Palisades Contracts. Beyond that, AFRD
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No. 2 cannot admit as to what language might be required for administering said water right, nor can
it admit as to all the language that may need to be written in the partial decree. The remainder of this
Request for Admission is denied.
INTERROGATORIES

INTERROGATORY NO. 20: If AFRD No. 2 denies the above-stated Request for
Admission No. 5 in whole or part, please fully explain the basis for such denial.

RESPONSE TOINTERROGATORY NO. 20: None.

INTERROGATORY NO. 21: If AFRD No. 2 denies the above-stated Request for
Admission No. 6 in whole or part, please fully explain the basis for such denial.

RESPONSE TO INFERROGATORY NO. 21: None.

INTERROGATORY NOQ. 22: If AFRD No. 2 denies the above-stated Request for

Admission No. 7 in whole or part, state the language other than that described in the Eagle Decree
and Palisades Contract how AFRD No. 2 would describe the water received by AFRD No. 2 as
natural flow and t_hc water received by AFRD No. 2 as storage.

RESPONSE TQ INTERROGATORY NO. 22: Objection. This Iriterrogatory secks
neither fact nor the application of law to fact, and therefore is not within the scope of discovery.
Furthermore, to the extent the Interrogatory seeks information, such information is protected by
attorney-client privilege and the attorney work product doctrine. Without waiving said objections,
AFRD No. 2 is capable of describing water received by AFRD No. 2 as natural flow and water
received by AFRD No. 2 as storage in language other than that described in the Eagle Decree and
Palisades Contracts, but perceives no present obligation to do so, as the distinction is correctly and

adequately described in the Eagle Decree and Palisades Contracts.
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INTERROGATORY NO. 23: [f AFRD No. 2 denies the above-stated Request for
Admission No. 8 in whole or part, state in language other than that described in the Eagle Decree and
Palisades Contracts how AFRD No. 2 would attempt to categorize AFRD No. 2's diversions of water
from the Snake River as natural flow and storage.

RESPONSE TO INTERROGATORY NO. 23: Objection. This Interrogatory seeks

neither fact nor the application of law to fact, and therefore is not within the scope of discovery.
Furthermore, to the extent the Interrogatory seeks information, such information is protected by
attorney-client privilege and the attorney work product doctrine. Finally, as used in Request for
Admission No. 8, the language “would not attempt” is ambiguous and subject to more than one
meaning. Without waiving said objectidns, AFRD No. 2 is capable of categorizing its natural flow
and storage diversions in language other than that described in the Eagle Decree and Palisades
Contracts, but perceives no present obligation to do so. In that regard, AFRD No. 2 “would not
attempt” to categorize its natural flow and storage diversions in language other than that described in

the Eagle Decree and Palisades Contracts.

INTERROGATORY N‘O. 24;: If AFRD No. 2 denies the above-stated Request for
Admission No. 9 in whole or in part, state in language other than that described in the Eagle Decree
all of the elements, remarks, provisions, and conditions that AFRD No. 2 contends must be included
in the partial decree for water right no. 01-0006 in order to define and administer water rightno. O1-
0006 consistently with the Eagle Decree and Palisades Contracts.

RESPONSE TO INTERROGATORY NO. 24: Objection. This Interrogatory seeks
information that is protected by attorney-client privilege and the attomey work product docirine.

Without waiving said objections, AFRD No. 2 contends that the language of the Eagle Decree and
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Palisades Contracts correctly defines the elements of water right 01-0006. Beyond that, AFRD No. 2
has made no determination as to what language might be required for administering said water right,
nor as to what additional language, if any, may need to be written in the partial decree.
REQUESTS FOR PROD ON OF NTS

REQUEST FOR PRODUCTION OF POCUME NO. 29: Please produce each and
every document and/or other physical or tangible object, other than those you already produced in
response to the State’s previous requests for prc;duction of documents to you in this subcase, that you
contend supports your answers to any of the Requests for Admissions and Interrogatories set forth

above.

RESPONSE TO REQUEST FOR PROD ION OF DOCUMENTS NO. 29; None.

RESERVATION OF RIGHT TO SUPPLEMENT
In the event the Claimant discovers additional evidence or witnesses to be called at trial, prior
to and during trial, evidence will be submitted for inspection by the State of Idaho. The Claimant
reserves the right to supplement discovery information as it becomes available and to call any or all
witnesses listed by the State.
DATED: this day of February, 201%.
CAPITOL LAW GRQUP, PLLC

Vyoc

fsaac Keppler ’
Attomey for Amencan Falls Reservoir District No. 2
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 01-00006

Case No. 39576 AMERICAN FALLS RESERVOIR
DISTRICT NO. 2'S FIRST SET OF
INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS
TO THE STATE OF IDAHO

INTERROGATORIES
Request is hereby made by the undersigned that you answer the interrogatories attached
hereto under oath as provided by the Idaho Rules of Civil Procedure within thirty (30) days after

the date of service hereof.
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REQUEST FOR PRODUCTION
Request is hereby made by the undersigned pursuant to Rule 34 of the applicable Rules
of Civil Procedure, that you produce eaclg-docﬁn‘}ent and thing identified in your answers to the
interrogatories, except any such document and thing atfached to youwr answers to the
interrogatories, in the manner following:

(1) either by copying such items for productionr and then mailing or delivering such
copies to the undersigned so that such copies are received by the undersigned not less than five
days before the date speciﬁefi in subparagraph (2) hereof in which case the undersigned will
forthwith reimburse you through your counsel for such copies at the rate of ten cents per page of
such copies;

(2) or, (if at your option you elect not to produce the items for production in the manner
specified in subparagraph (1) hercof) by producing such items for production and permitting the
undersigned, or someone acting on behalf of the undersigned, to inspect by reading and
examining the same and to copy and photograph the same at the time and place hereinafter
designated.

TIME AND PLACE OF PRODUCTION
The production above requested shall take place at Capitol Law Group, PLLC.
Time: 5:00 o'clock, p.m.,

Date: thirty days from date of service.
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Place: The law office of the undersigned counsel at 205 N. 10™ Street, 4" Floor,
Boise, ID 83701,
Notice
ANSWERS UNDER OATH

You are hereby informed that you are answering these interrogatories under oath under
the penalties of perjury and that your answers may be used as evidence in the event of a trial of
this action.

In answering these Interrogatories, furnish all information available to you through due
diligence, including information in the possession of your attorneys or agents, and consultants,
and experts retained by you or your attorneys, not merely information known of your own
personal knowledge.

If you cannot answer the following Interrogatories in full, after exercising due diligence
.to obtain the information to do so, answer to the extent possible, specifying your inability to
answer the remainder, and stating whatever information and knowledge you have concerning the
unanswered portion.

In the event you object to providing information requested on the basis of privilege,
please identify the information not provided in a “privilege log.™

These [nterrogatories are deemed continuing Interrogatories, and your answers thereto
are 1o be supplemented as additional information and knowledge become available or known to
" AMERICAN FALLS RESERVOIR DISTRICT NQ. 2'S FIRST SET OF INTERROGATORIES
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you.
DEFINITIONS
Some terms used in these interrogatories shall have the specific meaning which is set
forth below. There shall be no difference in such meaning between the singular and the plural of
any such term except that the number referred to by the plural shall be more than one. These
terms are as follows:
{a) "you" means the State of Idaho.

(b)  "person" means a natural person and every kind of legal entity known to or
recognized by law.

{c)  "representative” means every person acting on behalf of the person designated and
includes but is not limited to officers, employees, agents, attorneys, independént
contractors, fiducjaries, consultants, experts and each representative as heretofore
defined of each insurer of the person designated.

(d) "third party” means a person who is not now a party to this action.
(e) "identify each communication” means:
— with respect to a written communication, a compléte statement setting
forth the following: the date thereof; the'name and address of the person who
initiated the communication; the name and address of each person to whom the

communication was directed; a description thereof sufficient to identify it; the
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present location of the original thereof and of each copy thereof; and the name,
address, job title and relationship to the parties of each person having custody or
possession of the original thereof and of each copy thereof.

- with respecf to a verbal communication by personal meeting, a
complete statement setting forth the following: the date thereof: the approximate
time thereof; the place thereat; the substance of what was said by each person
present thereat; whether any conversation thereat was recorded and if so the name
and address of the person who recorded it and the name and address of the person
who has custody or possession of such recording and of each copy thereof; and
whether any notes or memorandum were made of any conversation thereat and if
so the name and address of the person who made such notes or memorandums and
the name and address of each person who has custody or possession of the
original of such notes or memorandum and of each copy thereof,

-~ with respect to a telephone conversation, a complete statement setting
forth the following: the date thereof; the approximate time thereof: the name of
the person initiating the call; the location from which the call was placed; the
name of the person called; the location to which the call was placed; the words
spoken or the substance of what was said by the person initiating the call and by

the person called; whether anyone else listened in on one or both sides of such
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(g)

(h)

telephone conversation and if so the name and address of such person; whether
such conversation was recorded and if so the name and address of the person who
recorded it and the name and address of the person who has custody or possession
of such recording and of each copy thereof: and whether any notes or
memorandums were made of such conversation and if so the name and address of
each person who has custody or possession of the original of such notes or
memorandum and of each copy thereof.

“document” means anything: which is written or printed or typed; or which is
graphic matter of any kind or natufc or pictures however produced or reproduced;
or which is recorded mechanically or electronically; or which is a copy and draft
or transcript of any of the foregoing.

“identify each document” means with respect to each such document a complete
description thereof sufficient to identify it, the present location of the original
thereof, the present location of each copy thereof and the name and address and

Job title and relationship to the parties to this action of the person who has custody

* or possession of the original thereof and of each copy thereof.

“identify each person” means with respect to such person and insofar as
applicable to such person his or her name, last known address, last known

residence telephone number, last known business telephone number, last known
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business or occupation or profession, address of last known employer or place of
business, actual (or estimated) age, and the relationship to any party to this action.

:(i) “identify each exhibit” means with respect to each such exhibit a complete
description thereof sufficient to identify it, the present location of the original
thereof, the present location of each copy thereof and the name and address and
job title and relationship to the parties to this action of the person who has custody
or possession of the original thereof and of each copy thereof.

G) "knowledge” includes first-hand knowledge and information derived from any
other source, including but not limited to hearsay knowledge.

(k)  “relevant”™ means information or evidence of any kin& having any tendency to
make the existence of any fact that is of consequence to the determination of the
action more probably or less probable than it would be without the evidence; and,
information or evidence of any kind which is reasonably calculated to lead to the
discovery of relevant evidence.

INTERROGATORIES

INTERROGATORY NO. 1: Please separately identify each communication which is

relevant or which you intend to offer in evidence at the trial of this action for any purpose.

INTERROGATORY NO,. 2: Please separately identify each document which is

relevant or which you intend to offer in evidence at the trial of this action for any purpose.
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- INTERROGATORY NQ. 3: - Please identify each person with whom you or your
representatives have communicated or who you or your representatives have interviewed seeking
information relating to this action or any issue in this action.

INTERROGATORY NO. 4: Please separately identify each person who, according to
your information or knowledge or the information or knowledge of your representatives, has
relevant knowledge of any of the issues or any of the occurrences which are relevant to this
action and state the substance of the facts and opimions which constitute such relevant
knowledge.

INTERROGATORY NO. 5: Please separately identify each person who you may call

© as a lay witness at the trial of this action and state the substance of the facts and opinions to

‘which such lay witness is expected to testify.

INTERROGATORY NO. 6: Please separately identify each person retained or
specially employed by you as an expert in anticipation of this litigation or in preparation for the
trial of this action whom you do not expect to call as a witness at the trial of this action and state
with respect to any reports made to you by the expert the subject matter thereof and the location
. of each such report.

INTERROGATORY NO. 7: Please separately identify each person whom you may
call as an exéert witness at the trial of this action and state the subject matter on which such

expert witness is expected to testify, the substance of the facts to which such expert witness is
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‘expected to testify and the substance of the opinions to which such expert witness is expected to
testify.

INTERROGATORY NO. 8: Please separately identify each exhibit which you may

offer into evidence at the trial of this action and as to each such exhibit which consists of more
than 15 pages or more than 3,000 words, quote or otherwise specifically designate each portion
of such exhibit which you contend is the relevant portions thereof.

INTERROGATORY NO. 9: Please separately identify each person who supplied

answers to these interrogatories and designate the answer or part thereof supplied by such

- person. (This interrogatory is intended to discover principal sources of information and does not
seek to ascertain the identity of mere draftsmen or persons responsible for the mechanical
preparation of these answers.)

INTERROGATORY NO. 10: Please describe how you contend water received by

American Falls Reservoir District No. 2 (AFRD No. 2) is categorized as natural flow and water

received by AFRD No. 2 is categorized as storage in language other than that set out in the Eagle

Decree and the Palisades Contracts.

INTERROGATORY NO. 11: Please identify the individuals who made the

determination resulting in the answer to Intemrogatory No. 10, when such determination was

made, and by what authority it was made.

INTERROGATORY NO. 12: Please identify the language found in the documents

identified in Exhibit A, attached hereto and incorporated herein, which you claim supports your
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contention identified in the answer to Interrogatory No. 10. By “identify the language,” this
interrogatory requests that you recite page and line of whatever language you contend supports

your contention identified in the answer to [nterrogatory No. 10.

REQUESTS FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION NO. 1: Please produce each and every document

andfor other physical or tangible object that supports your answers to mfctrogatory Nos. 1
through 11, above. Also, please produce each and every document and/or physical or tangible
object identified, described, or discussed in your responses to Interrogatory Nos. 1 through 12,
above. With respect to each such document or object, please indicate the number of the

interrogatory or interrogatories to which the document or object is responsive.

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Please admit that your answer to Interrogatory

No. 14 ideniifies all the language which you contend supports your contention identified in the

answer to Interrogatory No. 10,
DATED this 2~ _day of October, 2010,

CAPITOL LAW GROUP, PLLC

C. Tom Arkoosh” 7/
Atiorney for American Falls Redefvoir District #2
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IR THE DISTRICT COURT QF THE FIFTH JUDICIAL DISTRICT
CF THE STATE COF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRHR
Case No. 39576

] Subcase No.
} 01L-0DCO06
)

DEPOSITION OF 30(b) {6} WITNESS, CRAIG D. HOBDEY
July 28, 2010

REPORTED BY:
COLLEEN P. KLINE, CSR No. 343
Notary Publaic

Page 2

THE DEPOSITION OF 30(b){6) WITNESS,
CRAIG D). HOBDEY, was taken on behalf of Americany
Falls Reservoir District No. 2, at the offices of
Capitol Law Group, located at 205 N, 10th Street,
4th Floor, Boise, [daho, commencing at 12:02
p-m., on Tnly 28, 2010, before Colleen P. Kline,
Cerntified Shorthand Reporter and Notary Public
within and for the State of Idaho, in the
above-entitled matter.

APPEARANCES:
For American Falls Reservoir District No. 2:

0~ U W N -

W oo~ s W N -

-
-

Page 3

APPEARANCES (Continued):
For United States of America and Bureau of
Reclamation:
United States Departinent of Justice
Environment & Natural Resources Division
Natural Resources Section
BY MR. DAVID W..GEHLERT (via telephonic
speaker-device)
1961 Stout Street, Suite 800
Denver, Colorado 80294
For Idaho Ground Water Appropriators, Inc.:
Racine, Olson, Nye, Budge & Bailey, Chid.
BY MS. CANDICE M. McHUGH
101 S. Capitol Boulevard, Suite 208
Boise, Idaho 83702
For the Upper Water Users:
BY MR. JERRY RIGBY (via telepbonic
speaker-device)
25N. 2nd E.
P.O. Box 250
Rexbusg, Idaho 83440-0250

Page 4

INDEX
TESTIMONY OF 30(b)(6) WITNESS, CRAIG D. PAGE
HOBDEY

Examination by Mr. Orr 5
EXHIBITS
DESCRIPTION PAGE

17 - Copy of Notice of Deposition of 6

Capitol Law Group, PLLC 12 American Falls Reservoir District No. 2
BY MR. C. THOMAS ARKQOSH 13 18 - Copy of Standard Form 1 Objection 13
MR. ISAAC D, KEPPLER 14 19 - Copy of Notice of Intent to File 17
205 North 10th Street, 4th Floor 15 Motion for Summary Judgment
Boise, [daho 33702 16 20 - Copy of Supplemental Decree 20
For the State of Idaho: 17 21 - Copy of Letter to Gary Spackman 21

Office of the Attorney General 18 from Mr. Arkoosh, Dated 06/15/2010
BY MR. MICHAEL C. ORR, 19 22 - Copy of American Falls Reservoir 37
700 West State Street, 2nd Floor 20 District No. 2's Answers to State of
Boise, Idaho 83720 1 Idaho's First Set of Discovery Requests

2 and Amendments to State of Idaho's First

23 Discovery Requests

24

25

M & M COURT REPORTING (208)345-8800 (fax)
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Page 5

CRAIG D. HOBDEY,
first duly swom to tell the truth relating to
said cause, testified as follows:
MR. ORR: Well, let the record reflect
this is the time and place set for the deposition
of American Falls Reservoir District No. 2. T am

" 'Michael C. Orr, Deputy Attomey General, of the

Idaho office of the Attorney General. And that
is O-rr.
EXAMINATION

QUESTIONS BY MR. CRR:

Q. Mr. Hobdey, would you please state, and
spell your name for the record.

A. Craig Hobdey, C-r-a-i-g, H-o-b-d-e-y.

Q. And it's my understanding, sir, you are
an attorney; correct?

A. Correct, Idaho State Bar License 3199.

Q. So you are familiar with depositions,

W o~k WN =

- 4 A
W N - O

14
15
16
17
18

and we don't need to go over any procedures, and 19

Page 7

and the chairman, and the board of directors, and
they thought I would be the best one to represent
them at this deposition.

Q. So your understanding here, is that yon
are the person designated to be deposed for
American Falls District No. 2'7

A. That's correct. o -

Q. And in the Notice, which is on page 3,
there is a request for certain documents to be
produced. Did you bring any documents to this
deposition pursuant 1o that request?

A. Tpersonally dido't bring any documents
pursuant to that request, no.

Q. Tknow that counsel produced tous a
number of documents in response to our discovery
requests. Are those documents the documents that
you comnsider to be responsive to this request in
the Notice?

A. They are.

rules, or anything like that? 20 Q. Are there any other documents you are

A. That's correct. 21 aware of, besides those produced by counsel in

Q. Have you been deposed before, 22 response to the State's discovery request, that
Mr. Hobdey? 23 are responsive to the request in the Notice?

A. Ihave. 24 A. None that I am aware of at this time.

). Would you tell me when, and whatthe .25 Q. At this time, are you,oxis Americar .. ...

Page 6 Page 8

matters were? 1 Falls Reservoir District No. 2, still conducting

A, Tt was about ten years ago. I was 2 f{ile review to conducting these file documents,
deposed regarding a contract dispute with one of 3 or have you completed that review?
my clients. 4 A. Ican't answer that question. I don't

Q. Is that the only time? 5  know.

A That was the only time that I was 6 Q. Do you know who would be able to answer
personally deposed, yes. 7 that question?

Q. Mr. Hobdey, I'm going to hand you a 8 A. Ibelieve that would be up to
document. 9  Mr. Arkoosh's discretion.

(Exhibit 17 marked.) 10 Q. I'm not sure I understand your answer

Q. (BY MR. ORR) And mark it Exhibit 11 here. Are you claiming privilege, and refusing
No. 17. It's entitled Notice of Depositionof ~ "12 1o answer the question?
American Falls Reservoir Disirict No. 2. Have 13 A. No, I'm telling you, I don't know if
you seen this document before, sir? 14 Mr. Arkoosh believes he has sufficient

A. Yes. 15 information to produce on summary judgment or

Q. Have you reviewed it substantively? 16 nof. SoIdon't know if he's asked anybody to

A. Tvereviewed it with Mr. Arkoosh and 17 produce any other documents or not, so...
Mr., Isaac Keppler. 18 MR. ARKOOSH: Counsel, we've produced

Q. And are you the person at American 19 all the documents we thought were responsive to
Falls Reservoir District No. 2 as designated for 20 yourrequest. The witness didn't go gather them
purposes of this deposition under Rule 30(b}(6)? 2!  up. We did, and we previously produced them. So

A. Tcapnot truthfully say, that AFRDNo. 22 he did not physically bring another set for you,
2 had a board meeting, and appointed me to 23 ifthat's what you are asking. There are no
represent them at this 30(b)(6) deposition. I 24 gther documents at this time that were responsive
have, however, discussed this with the manager, 25  to your request.
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1 MR. ORR: And from that, | assume your | 1 relationship with American Falls Reservoir
2 filereview for docnments of this nature have 2 District No. 2 as general counse] on retainer, do
3 been complete? 3 you have any other business relationship or
4 MR. ARKOOSH: Idida't say that. I 4 employment relationship to American Falls
5  said we've produced al] the documents that we 5  Reservoir District No. 27
6  perceive to be responsive to your request. 6 A. No, Idonot.
7 Q. (BY MR. ORR) Who at American Falls 7- - Q. Did1understand you correctly, that- -
8 Reservoir District can I ask this question of? &  you have been general counsel for American Falls
9 My question, I am simply asking if a file review 9 Reservoir District No. 2 since 19917
10 has been initiated and completed, and I'm not 10 A. Approximately.
11 getting an answer. I just want to know if I 1 Q. Approximately. In your capacity as
12 should be expecting more or not. Is there 12 general counsel — well, let me put it this way:
12 someone in American Falls Reservoir District No. 13 Could you describe for me what general counsel
14 . 2 who would know the answer to this question? 14 duties for American Falls Reservoir District No.
15 A. No. 15 2 consists of?
16 Q. Is there anyone at American Falls 16 A. Attend the board meetings; advise the
17 Reservoir District No. 2 who hag any kindof file 17  board as to legal matters when they have legal
18 review pursuant to this Notice? 18 questions; foreclose on delinquent payments.
19 A. Idon't know. 19 Just handle all the legal matters for the board,
20 MR. ARKOOSH: Well, again, so you 20 uniess we feel it's beyond — unless it becomes
21 understand, the witness did not conduct the file 21 too nvolved for me as a single and solo firm to
22 review, wedid. Are you asking if we're 22 do.
23 complete? We're complete today. Okay? You may23 Q. Do you directly handle litigation for
24 get supplemental discovery. 24 the American Falls Reservoir District No. 27
25 - MB..ORR: . Thatanswersmy question. 1 __.25 . ._ A, From time fo time_ c e
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1 appreciate that, Counsel. Thank you for the 1 Q. And when I say "directly handle," 1
2 clarification. 2 mean do you make appearances and file bricfing,
3 Q. (BY MR. ORR) Mr. Hobdey, areyouan 3 and oral argument, and things of that nature?
4 employee of American Falls Reservoir District No. 4 A. lde.
5 27 5 Q. What is the term of your current
6 A. I wouldn't consider myself an employes, 8 contract as general counsel? How long does it
7 no. I'm retained on a monthly basis as general 7 last?
8  counsel, and have been in that position since 8 A. We don't have a written contract. If
9 1991. 9 they want me to no longer to be their general
10 Q. So would it be more accurate to say, "10 counsel, I guess they'll tell me, and I'll move
1 you are a contractor, than an employee? 1 on down the road.
i2 A. 1believe that would be more accurate. 12 Q. It's a verbal arrangement, essentially?
13 Q. Are you an officer of American Falls 13 A. That's correct.
14 Reservoir District No. 2? 14 Q. Okay. How much of your time does your
15 A. No, I am not. 15 duties as general counsel for American Falls
16 Q. Have you ever been an officer of 16 Reservoir District No. 2 take up, say, in a given
17 District No. 27 17 week or a given month?
18 A. No, ] have pot. 13 A. It vares considerably. I could spend
13 Q. Arc you a board member of American 19 as little as four hours a month, or as many as 80
20  Falls Reservoir District No. 27 20 hours a month, depending on what's happening, and
21 A. No, I am not. ‘2 what needs {o be -
2 Q). Have you ever been a board member of 22 Q. I'msorry. Did you say as many as
23 American Falls Reservoir District No. 2? :23 eight or 807
24 A. No, I have not. 24 A. 80
25 Q. Other than your contractual 25 Q. Soit's variable. Does your retainer
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