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MEMORANDUM IN SUPPORT OF
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The State of Idaho, by and through the undersigned deputy attormey gencral, hereby
submits is memorandum in support of its motion to strike filed concurrently herewith.

L DISCUSSION

The SWC’s Joint Motion for Reconsideration should be stricken on its face for the

“\\
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following reasons: (A) Idaho Rule of Civil Procedure 11(a)(2)(B) does not allow reconsideration
of final judgments; and (B) the SWC’s motion fails to comply with the requirements of Idaho

Rule of Civil Procedure 7(b)(1).

A. IDAHO RULE OF CIVIL PROCEDURE 11(2)(2)(B) DOES NOT ALLOW THE
SWC TO MOVE FOR RECONSIDERATION OF THE FINAL JUDGMENT
DATED FEBRUARY 9, 2011.

A motion for reconsideration of a memorandum decision and order certified as a final

* judgment cannot be brought under Idaho Rule of Civil Procedure 11(a)(2). Rule 11(a)(2)

provides that a “motion for reconsideration of any interlocutory orders of the trial court may be

made at any time before the entry of final judgment but not later than fourteen (14) days after the

entry of the final judgment.” L R.C.P. 11(a)(2} (emphasis added). The Court’s February 9, 2011

Memorandum Decision and Order on Challenge was not, however, an interlocutory order.

The Court expressly certified its Order as a final judgment pursuant to Idaho Rule of

Civil Procedure 54(b):

RULE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment or order it is
hereby CERTIFIED, in accordance with Rule 54(b), LR.C.P., that the court has
determined that there is no just reason for delay of the entry of a final judgment
and that the court has and does hereby direct that the above judgment or order
shall be a final judgment upon which execution may issue and an appeal may be
taken as provided by the Idaho Appellate Rules

Memorandum Decision and Order on Challenge, In re SRBA Case No. 39576, Subcase No. 01-

00217 et al. at 30 (Idaho 5th Dist. Ct. Feb. 9, 2011) (emphasis added). Since the Court certified

the Order a final judgment by the Rule 54(b) certificate, the Order cannot be considered an

interlocutory order. See Straub v. Smith, 145 Idaho 65, 71, 175 P.3d 754, 760 (2007} (“[A] party

may only make a motion to reconsider interlocutory orders or orders entered after the entry of

final judgment.”). Accordingly, the SWC’s motion for reconsideration under Rule 11(a)(2),
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which only applies to “interlocutory orders of the trial court,” is not appropriate. This Court

came fo the same conclusion in subcase nos. 29-00271 et al., finding: “Since the Order is

deemed a final judgment by the Rule 54(b) certificate, it is no longer an interlocutory order. As
such, a motion to reconsider under Rule 11(a)(2) , which only applies to “interlocutory orders of
the frial court,” is not appropriate.” Order on Motion to Alter or Amend (City of Pocatello), In re -

SRBA Case No. 39576, Subcase No. 20-00271 et al. at 5 (Idaho 5th Dist. Ct. Fcb. 9, 2011).

Where the Court cannot grant any relief under the rule supporting the SWC’s Joint Motion for

Reconsideration, the motion should be stricken.

B. THE SWC’S MOTION FOR RECONSIDERATION VIOLATES IDAHO RULE
OF CIVIL PROCEDURE 7(b)(1) BY FAILING TO STATE EITHER THE
PARTICULAR GROUNDS SUPPORTING THE MOTION OR THE RELIEF
REQUESTED THEREIN.

Idaho Rule of Civil Procedure 7(b)(1) requires that all motions ‘“shall state with
particularity the grounds therefor” and “shall set forth the relief or order sought.” LR.C.P.
7(b)(1). Idaho courts have established that “[t]his requirement of particularity is ‘real and
substantial,” and good practice ‘demands that the basis of 2 motion and the relief sought shall be
clearly stated’ so that the other party will not suffer surprise and prejudice.” Nanney v. Linella,
Inc., 130 Idaho 477, 481-82, 943 P.2d 67, 71-72 (Ct. App. 1997), quoting Patton v. Patton, 88
ldaho 288, 292, 399 P.2d 262, 264 (1965). The SWC’s motion satisfies neither the
“particularity” nor the “relief or order sought” criteria of Rule 7(b).

The SWC’s motion provides no “particularity” regarding the grounds for its motion. It
sets fortﬁ neither the elements of the Court’s Order sought to be reconsidered nor the grounds
upon which reconsideration is sought. Instead, the motion matter-of-factly states that it will file

a memorandum in support of the motion within 14 days of the hearing,

Moreover, the SWC’s motion makes no mention of the relief being requested. The
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responding parties are therefore left to guess as to which elements of the relief provided in the
Court’s Order are being sought to be reconsidered and how the SWC seeks to amend that relief.

Since the SWC’s motion fails to satisfj both the “particularity” and the “relief or order
sought” criteria of Rule 7(b), the motion should be sirnicken.

C. -- THE STATE IS ENTITLED TO ATTORNEY FEES AND COSTS.

Where the SWC’s motion was brought and pursued unreasonably and without
foundation, the State is entitled to the reasonable attorney fees pursuant to Idaho Rule of Civil
Procedure 54(e)(1) and Idaho Code § 12-121. As set forth above, both the plain language of
Idaho Rule of Civil Procedure 11(2)(2)(B), and the case law interpreting the rule, make it clear
that a motion for reconsideration cannot be brought against a final judgment. The SWC’s
motion, therefore, is mot supported in fact or warranted under existing law and cannot be
supported by a good faith argument for an extension, modification, or reversal of existing law.
Accordingly, the State is entitled to attorney fees in responding to this unwarranted and

unreasonable motion.

IL CONCLUSION

There is no basis under Idaho Rule of Civil Procedure 11(#)(2)(8) for reconsideration of
the Court’s February 9, 2011 Memorandum Decision and QOrder on Challenge. In addition, the
SWC’s motion satisfies neither the “particularity” nor the “relief or order sought” criteria of
Idaho Rule of Civil Procedure 7(b). Accordingly, the SWC’s motion should be stricken, and the
State should be awarded attorney fees for having responded to this unsupportable motion.

RESPECTFULLY SUBMITTED this 3rd day of March 2011.
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LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division
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DAVID I. STANISH
Deputy Attorney General
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2.

CE CERTIFICATE OF SERVICE

I certify that on this 3rd day of March 2011, I caused to be served the original and copies
of the MEMORANDUM IN SUPPORT OF MOTION TO STRIKE on the following persons
by the methods indicated:

Original to:
CLERK OF THE DISTRICT COURT

SNAKE RIVER BASIN ADJUDICATION

253 THIRD AVENUE NORTH
PO BOX 2707
TWIN FALLS, ID 83303-2707

Copies to:

IDAHO POWER COMPANY
Represented by:

JAMES C TUCKER

IDAHO POWER CO

PO BOX 70

BOISE, 1D 83707

IDAHO POWER COMPANY
Represented by:

ADAM DEVOE

BROWNSTEIN HYATT ET AL

410 17TH STREET, SUITE 2200

DENVER, CO 80202

AMERICAN FALLS RESERVOIR
Represented by:

C THOMAS ARKOOSH

301 MAIN ST

POBOX 32

GOODING, ID 83330

ABERDEEN AMERICAN FALLS GWD
BINGHAM GWD

BONNEVILLE JEFFERSON GWD
CAREY VALLEY GWD

IGWA INC

JEFFERSON CLARK GWD

MADISON GWD

MAGIC VALLEY GWD

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (208) 736-2121
Electronic Mail:
ewildman@srba.state.id.us;
pharrington@srba.state.id.us

REOOO

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Electronic Mail:
JTucker@idahopower.com

ROOOK

U.S. Mail, postage prepaid
L1 Hand Delivery

1 Federal Express

I Facsimile:

Electronic Mail:
adevoe@bhfs.com

U.S. Mail, postage prepaid
0 Hand Delivery :
1 Federal Express

L} Facsimile:

Electroruc Mail:
tarkoosh{@capitollawgroup.net

U.S. Mail, postage prepaid
O Hand Delivery

O Federal Express

Bl Facsimile:

Electronic Mail: -
com@racinelaw.net
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NORTH SNAKE GWD
Represented by:

CANDICE MCHUGH

101 CAPITOL BLVD., STE. 208

BOISE, 1D 83702

CITY OF POCATELLO
Represented by:
JOSEPHINE P BEEMAN
409 W JEFFERSON ST
BOISE, ID 83702

A&B IRRIGATION DISTRICT

BURLEY IRRIGATION DISTRICT

FALLS IRRIGATION DISTRICT
Represented by:

ROGER D LING

615 HST

POBOX 396

RUPERT, ID 83350-0396

MILNER IRRIGATION DIST

NORTH SIDE CANAT, COMPANY

TWIN FALLS CANAL COMPANY
Represented by:

TRAVIS THOMPSON

113 MAIN AVE W, STE 303

PO BOX 485

TWIN FALLS, ID 83303-0485

MINIDOKA TIRRIGATION DISTRICT
Represented by:

W KENT FLETCHER

1200 OVERLAND AVE

PO BOX 248

BURLEY, ID 83318

NEW SWEDEN IRRIGATION DISTICT
FREMONT-MADISON IRR DIST
VARIOUS AMERICAN FALLS
SPACEHOLDERS

Represented by:

JERRY R. RIGBY

25N2NDE

PO BOX 250

U.S. Mail, postage prepaid
0 Hand Delivery

[0 Federal Express

LJ Facsimile:

Electronic Mail:
jo.beeman@beemanlaw.com

U.S. Mail, postage prepaid
0 Hand Delivery

O Federal Express

0 Facsimile:

Electronic Mail:
rdl@idlawfirm.com

U.S. Mail, postage prepaid
0 Hand Delivery

[1 Federal Express

L1 Facsimile:

Electronic Mail:
tlt@idahowaters.com

U.S. Mail, postage prepaid
1 Hand Delivery

O Federal Express

[l Facsimile:

Electronic Mail: wkf@pmt.org

U.S. Malil, postage prepaid
I Hand Delivery

O Federal Express

LJ Facsimile:

Electronic Mail: jrigby@rex-

law.com
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REXBURG, ID 83440-0250

.USDI BUREAU OF RECLAMATION
Represented by:
US DEPARTMENT OF JUSTICE
-ENVIRONMENT & NATL' RESOURCES
550 WEST FORT STREET, MSC 033
BOISE, ID 83724

"UNITED STATES OF AMERICA
REGIONAL DIRECTOR PN REGION
BUREAU OF RECLAMATION PN-3100
1150 N CURTIS RD STE 100
BOISE, ID 83706-1234

DAVID W. GEHLERT

ASSISTANT ATTORNEY GENERAL
ENV’'T & NAT'L RESOURCES
UNITED STATES DEP'T OF JUSTICE
1961 STOUT STREET, 8TH FLOOR
DENVER, CO 80294

IDWR DOCUMENT DEPOSITORY
PO BOX 83720
BOISE, ID 83720-0098

U.S. Mail, postage prepaid
U Hand Delivery

[l Federal Express

L1 Facsirnile:

U.S. Mail, postage prepaid
00 Hand Delivery

[l Federal Express

[J Facsimile:

U.S. Mail, postage prepaid
[0 Hand Delivery

[1 Federal Express

O Facsimile:

Electronic Mail:
David.Gehlert@usdoj.gov -

01 U.S. Mail, postage prepaid
1 Hand Delivery

LI Federal Express

O Facsimile:

Statehouse Mail

e

DAVID I. STANISH
Deputy Attormey General
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