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IN THE DISTRICT COURT OF THE FIFTI-I JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

SPECIAL MASTER’S REPORT AND
RECOMMENDATION; FINDINGS OF
FACT AND CONCLUSIONS OF LAW

In Re SRBA

Case No. 39576

FOR WATER RIGHTS: 37-2128, 37-
2471, 37-2472, 37-20709, and 37-20710

R N A T N g

I. FINDINGS OF FACT

A notice of claim was filed for each of these water rights pursuant to 1.C. & 42-1409. The
Director of thé Idaho Department of Water Resources examined the water system for this reporting
area. The Director’s Reports contained recommendations for the elements of these water rights.

Objettions were filed to these water rights. The elements of these water rights were resolved
with a Draft Partial Decree issued by Presiding Judge John M. Melanson in an Order issued March
25, 2010. (Subcase 00-92023) That Order determined the elements of each of these water rights.
The Order did not determine the form of one paragraph which describes the subordination of these
rights as established by the Swan Falls litigation. At the time this Special Master’s Report was
issued, a decision about the content of the subordination paragraph was not finalized in subcase 00-
92023. However, all of the other elements of these water rights were finalized. Therefore, this
Special Master’s Report and Recommendation serves to memorialize the elements of these water
rights for each subcase file. The Draft Partial Decrees issued by Judge Melanson, are therefore
attached hereto.

The Draft Partial Decrees issued by Judge Melanson previously provided the parties with
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opportunity to appeal the elements of these water rights, and those Draft Partial Decrees contained a
Rule 54 (b) Certificate. Therefore, the issuance of this Special Master’s Report and
. Recommendation does not trigger an additional opportunity for the parties to file Motions to Alter or -
Amend or Notice of Challenge. The parties have an opportunity to pq_rtici};éte in the remaining 1ssu9_
relating to the subordination language which is now under consideration in subcase 00 — 91013.
II. CONCLUSIONS OF LAW

Therefore, based on the files and records herein, IT IS REPORTED that these water rights.
have been decreed by the Presiding Judge with the elements set forth in the attached Draft Partial
Decrees. It is anticipated that the Partial Decrees for these subcases will be updated with the
subordination language in paragraphs 4 and 5 when the SRBA District Court makes that

determination.

DATED: February 24 ,2011. '| ﬁf:_ W
/ﬁ% ) 1/

BRIGEATE BILYEU ./
Speciad Master
Snake River Basin Adjudication
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RECEIVED

FEB 25 201

DEPARTMENT OF

WATER RESOURCES
I¥ THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA PARTIAL DECREE PURSUANT TO L 7 )
<l FRTLVRLELP. 54 (D) FOR-: %0 tri s imees eecaeo ool T
Case No. 39576 ' ’

: Water Right 37-02128

KAME & ADDRESS: STATE OF IDBHO . . Coane e T
TRUSTEE
STATEHOUSE |
FO BOX 83720
BOISE ID 83720

SOURCE: Cove Creek Tributary: Malad River
- Malad River Tributary: Snake River
QUANTITY 700.00 CFS
PRIQRITY DATE: 11-25-1908
POINT OF DIVERSION: T06S R13E 825 SWSW Within Goeding County
835 NENW
NENW (Injection)
NENW (Rediversion)
PURFPOSE AND
PERIQOD OF USE: PURFOSE OF USE PERIOD OF USE QUANTITY
POWER 01-01 TO 12-31 700.00 CFS

Power generation is at the Lower Malad Gorge Power Plant.

PLACE OF USE: POWER Within Gooding County
TO6S R13E S27 LOT 2 (SWSW)

OTHER PROVISIONS NECESSARY FOR DEFINITION CR ADMINISTRATION OF THIS WATER RIGHT:

1. Legal title to this water right is held in trust by the State of Idaho, by and
through the Governor, for the benefit of Idaho Power Company as the user of the water for
power purposes and for the benefit of the people of the State of Idaho. In addition to
the subordination te the water rights defined in paragraph nos. 4 and 5 below, this water
right shall be subject to subordination to and depletion by any other water right
acquired pursuant to applicable state law, unless such other water right is unlawfully
exercised or depletes or will deplete the average daily flow of the Snake River below
3800 CFS from April 1 to October 31 or below 5600 CFS from November 1 to March 31 as
measured at the “Murphy Gaging Station” described below in paragraph neo. 2. Average
daily flow, as used herein, shall be based upon actual £low conditions; thus, any
fluctuations resulting from the operation of Idaho Power Company facilities shall not be
considered in the calculation of such flows. Flows of water purchased, leased, owned or
otherwise acquired by Idaho Power Company from sources upstream of its power plants,
including above Milner Dam, and conveyed to and past its plants below Milner Dam shall be
considered fluctuations resulting from the operation of Idaho Power Company facilities.
Fluctuations resulting from Idaho Power’s operations are the sole exclusion to the rule
that ali flows actually present at the Murphy Gaging Station constitute actual flow
conditions. Flows of water purchased, leased, owned or otherwise acquired by other
entities are not considered fluctuations.

2. The “Murphy Gaging Station” is located at latitude 43 degrees 17 minutes 31
seconds, longitude 116 degrees 25 minutes 12 seconds, in TOlS ROL1W, S35, NWNESE, Boise
Meridian, Ada County Hydrolegic Unit 17050103, on the right bank 4.2 miles downstream
from Swan Falls Power Plant, 7.5 miles NE of Murphy, Idaho at river mile 453.5.

3. Idaho Power Company, as user of the water for power purposes and a beneficiary of
the trust referenced above, is entitled to wuse the water available at the facility
identified herein to the extent of its actual beneficial use but not to exceed the
“QUANTITY” set forth above, and to protect its rights to such use of the water as
provided by state law against depletions or claims not in accordance with state law.



4. This water right is subordinate to the lawful exercise of water rights of those
persons dismissed frem Idahe Power Co. v. State of Idaho, Case No. 81375 (Fourth Judicial
Dist. Feb. 16, 19%90). (A list of the original dismissed water right holders is made part
of the record in SRBA Consolidated Subcase No. 00-52023. The 1list does not reflect
subsequent changes to the original water rights resulting from transfers, splits and
renumbering.)

6. For the purposes of the determination and administration of this water right, no
portion of the waters of the Snake River or surface or ground water tributary to the
Snake River upstream from Milner Dam shall be considered. This water right may not be
administered or enforced against any diversions or uses of the waters identified in this
paragraph.

7. This partial decxee is consistent with the Swan Falls Agreement dated October 25,
1984, the Contract to Implement Chapter 259, Sess. Laws, 1983 dated October 25, 1884 and
the Consent Judgments entered in Ada County Civil Cases Nos. 62237 (Mar, 9, 19%0) and
81375 {Feb. 18, 1990). The Swan Falls Agreement dated October 25, 1984, shall not be
merged into nor integrated with this partial decree, but shall remain in full force and
effect independent of this partial decree.:

8. This partial! decree is subject to such general provisions necessary for the
definition of the water rights or for the efficient administration of the water rights as
may be nltimately determined by the court at a point in time no later than the entry of a
final unified decree. I.C. Section 42-1416(6).

JOHN M. MELANSON
Presiding Judge - /
Snake River Basin Adjudication

RULE 54 (b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby
CERTIFIED, in accordance with Rule 54(b}, I.R.C.P., that the court has determined that
that thete is no just reason for delay of the entry of a final judgment and that the
court has and does hereby direct that the above judgment or order shall be a final
judgment upon which éxecution may issue and an appeal may be taken as provided by the
Idaho Appellate Rules.

JOHN M. MELANSON <
Prasiding Judge
Snake River Basin Adjudication




RECEIVED
£EB 25 200

T OF
DEPART%%{JRGES IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
WATER R - STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Ré SREA PARTIAL DECREE PURSUANT TO
I.R.C.P. 54(b}) FOR

Case No. 38576

e gt g

Water Right 37-02471

NAME & ADDRESS: STATE CF IDAHO
TRUSTEE
STATEHQUSE
PO BOX 83720
BOISE ID 83720

SOURCE: Cove Creek Tributary: Malad River
Malad River Tributary: Snake River

QUANTITY: 900.00 CFs

PRIORITY DATE: 05-14-194¢

POINT OF DIVERSION: T06S RI3E 825 SWSW Within Gooding County
TO6S RI3E S36 NWN®

PURPOSE AND

PERIQD QF USE: PURPOSE OF USE PERICD OF USE QUANTITY
POWER 01-01 TO 12-31 9060.00 CFS

Power generation is at the Upper Malad Gorge Power Plant.

PLACE OF USE: POWER Within Gooding County
TO06S R13E 835 NENW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

1. Legal title to this water right is held in trust by the State of Idaho, by and
through the Governor, for the benefit of Idaho Power Company as the user of the water for
power purposes and for the benefit of the people of the State of Idaho. In addition to
the subordination to the water rights defined in paragraph nos. 4 and 5 below, this water
right shall be subject to subordination to and depletion by any other water right
acquired pursuant to applicable state law, unless such other water right is unlawfully
exercised or depletes or will deplete the average daily flow of the Snake River below
3800 CFS from 2April 1 to October 31 or below 5600 CFS from November 1 to March 31 as
measured at the “Murphy Gaging Station” described below in paragraph no. 2. Average
daily flow, as used herein, shall be based upon actunal flow conditions; thus, any
fiuctvations resulting from the operation of Idaho Power Company facilities shall not be
considered in the calculation of such flows. Fiows of water purchased, leased, owned or
otherwise acquired by Idaho Power Company from sources upstream of its power plants,
including above Milner Dam, and ceonveyed to and past its plants below Milner Dam shall be
considered fluctuations resulting from the operation of Idahe Power Company facilities.
Fluctuations resulting from Idahe Power’s operations are the scle exclusion te the rule
that all flows actually present at the Murphy Gaging Station constitute actual flow
conditions. Flows of waler purchased, leased, owned or otherwise acquired by other
entities are not considered fiuctuations.

2. The “Murphy Gaging Station” is located at latitude 43 degrees 17 minutes 31
seconds, longitude 116 degrees 25 minutes 12 seconds, in T0lS ROLW, 535, NWNESE, Boise
Meridian, Ada County Hydrologic Unit 17050103, on the right bank 4.2 miles downstream
from Swan Falls Power Plant, 7.5 miles NE of Murphy, Idahe at river mile 453.5.

3. Idaho Power Company, as user of the water for power purposes and a beneficiary of
the trust referenced above, is entitled to use the water available at the facility
identified herein to the extent of its actual beneficial use but not to exceed the
“QUANTITY” set forth above, and to protect its rights to such use of the water as
provided by state law against depletions or claims not in accordance with state law.



4. This water right is subordinate to the lawful exercise of water rights of those
persons dismissed from Idaho Power Co. v. S$tate of Idaho, Case No. 81375 (Fourth Judicial
Dist. Feb. 16, 15990). (A list of the original dismissed water right holders is made part
of the record in SRBA Consolidated Subcase No. 00-92023. The list does not reflect
subsequent changes to the original water rights resulting from transfers, splits and
renumbering.)

6. For the purposes of the determination and administration of this water right, no
portion of the waters of the Snake River or surface or ground water tributary to the
Snake River upstream from Milner Dam shall be considered. This water right may not be
administered or enforced against any diversions or uses of the waters identified in this
paragraph.

7. This partial decree is consistent with the Swan Falls Agreement dated October 25,
1984, the Coatract to Implement Chapter 259, Sess, Laws, 1983 dated October 25, 1984 and
the Consent Judgments entered in Ada County Civil Cases Nos. 62237 (Mar. 9, 1990) and
81375 (Feb. 16, 199%0). The Swan Falls Agreement dated October 25, 1984, shall not be
merged into nor integrated with this partial decree, but shall remain in full force and
effect independent of this partial decree,

B. This partial decree is subject to such general provisions necessary for the
definition of the water rights or for the efficient administration of the water rights as
may be ultimately determlned by the court at a point in time no later than the entry of a
final unified decree. I.C. Section 42-1416(6).

JOHN M. MELANEUN{ ~
Presiding Judge. § ™ f
Snake River Basin Aéhudlcatlon

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that
that there is no just reason for delay of the entry of a final judgment and that the
court has and does hereby direct that the above judgment or order shall be a final
Judgment upon which execution may issue and an appeal may be taken as provided by the
Idaho Appellate Rules.

JOHN M, MELANSON® Foa, g
Presiding Judge “ £
Snake River Basin Adjudlcatlon



RECEIVED
FEB 25 20M

DEPARTMENT OF
WATER RESOURCE
IN THZ DISTRICT CQURT OF THE FIFTE JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
PARTIAL DECREE PURSUANT TO

. In Re 3RBA
: I.R.C.P. 54{b) FOR

Case No. 39576
Water Right 37-02472

NAME & ADDRESS: STATE OF IDAHO
TRUSTEE
STATEHOUSE
PO BOX 83720
BOISE ID 83720

SOURCE: Malad River Tributary: Snake River

QUANTITY: ! 650.00 CFS8

PRIORITY DATE: 05~-14-1846

POINT OF DIVERSION: TO6S R13E S35 ’ NENW Within Elmore County

PURPOSE AND

PERIOD OF USE: PURFPOSE OF USE PERIOD OF USE QUANTITY
POWER 01-01 TO 12-31 650.00 CFs

Power generation is at the Lower Malad Gorge Power Plant.

PLACE OF USE: POWER Within Gooding County
T06S R13E 527 LOT 2 (SWswW)

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATICN OF THIS WATER RIGHT:

1. Legal title to this water right is held in trust by the State of Idaho, by and
through the Governor, for the benefit of Idaho Power Company as the user of the water for
power purposes and for the benefit of the people of the State of Idaho. In addition to
the subordination to the water rights defined in paragraph nos. 4 and 5 below, this water
right shall be subject to subordination to and depletion by any other water xight
acquired. pursuant to applicable state law, unless such other water right is unlawfully
exercised or depletes or will deplete the average daily flow of the Snake River below
3200 CFS from April 1 to October 31 or below 5600 CFS from November 1 to March 31 as
measured at the "“Murphy Gaging Station” described below in paragraph no. 2. Average
daily flow, as used herein, shall be based upon actual flow conditions; thus, any
fluctuations resvlting from the operation of Idaho Power Company facilities shall not ke
considered in the calculation of such flows. Flows of water purchased, leased, owned ox
otherwise acquired by Idaho Power Compaay from sources upstream of its power plants,
including above Milmner Dam, and conveyed to and past its plants below Milner Dam shall be
considered fluctuations resulting from the operation of Idaho Power Company facilities.
Fluctuations resulting from Idaho Power’'s operations are the sole exclusion to the rule
that all flows actually present at the Murphy Gaging Station constitute actual flow
conditions. Flows of water purchased, leased, owned or otherwise acquired by other
entities are not considered fluctuations.

2. The ™“Murphy Gaging Station” is located at latitude 43 degrees 17 minutes 31
seconds, longitude 1li6 degrees 25 minutes 12 seconds, in T0lS RO1W, S35, NWNESE, Boise
Meridian, Ada County Hydrologic Unit 17050103, on the right bank 4.2 miles downstream
from Swan Falls Power Plant, 7.5 miles NE of Murphy, Idaho at river mile 453.5.

3. Idaho Power Company, as user of the water for power purposes and a beneficlary of
the trust referenced above, is entitled to use the water available at the facility
identified herein to the extent of its actual beneficial use but not to exceed the
“QUANTITY” set forth above, and to protect its rights to such use of the water as
provided by state law against depletions or claims not in accordance with state law.

4, This water right is subordinate to the lawful exercise of water rights of those
persons dismissed from Idaho Power Co. v. State of Idaho, Case No. 81375 (Fourth Judicial
Dist. Feb. 16, 1990}. {A list of the original dismissed water right holders is made part



of the record in SRBA Consolidated Subcase No. 00-92023. The list does not reflect
subsequent changes o the original water rights resulting from <transfers, splits and
renumbering.)

6. For the purpeses of the determination and administration of this water right, no
portion of the waters of the S$nake River or surface or ground water tributary to the
Snake River upstream from Milner Dam shall be considered. This water right may not be
administered or enforced against any diversions or uses of the watérs identified in this
paragraph.

7. This partial decree is consistent with the Swan Falls Agreement dated October 25,
1984, the Contract to Implement Chapter 259, Sess. Laws, 1983 dated October 25, 1984 and
the Consent Judgments entered in Ada County Civil Cases Nos. 62237 (Mar. 9, 1990} and
81375 [Feb. 16, 1990). The Swan Falls Agreement dated October 25, 1984, shall not be
merged into nor integrated with this partial decree, but shall remain in full force and
effect independent of this partial decree.

8. This partial decree is subject to such general provisions necessary for the
definition of the water rights or for the efficient administration of the water rights as
may be ultimately determined by the court at a point in time no later than the entry of a
-final unified decree. I.C. Section 42-1416(6).

JOHN M. MEmns“t:ng F= [
Presiding Judge ‘
Snake River Basin Adjudication

RULE 54 (b} CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that
that there is no just reason for delay of the entry of a final judgment and that the
court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as provided by the
Idaho Appellate Rules.

A
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JOHN M. FIEI:AN ) ="
Presiding Judge 43""-‘ -'-“** 7?“
Snake River Basin Ad%ud;patlon



E_NTO s IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
DEPAP%@SQUROE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
=%
\Np:\'E

In Re SRBA

) )‘ PARRTIAL DECREE PURSUANT TO
, © e} . I.R.C.P. . 54(bY.FOR____ .. . _ _._..
Case No. 39576 }
)

Water Right 37-20708

NAME & ADDRESS: STATE OF IDAHO
TRUSTEE
STATEHOUSE
PO BOX 83720
BOISE ID 83720

SOQURCE: Cove Creek Tributary: Malad River
Malad River Tributary: Snake River

QUANTITY: 100.00 CFs

PRIGRITY DATE: 06-14-1948

POINT OF DIVERSION: T06S R13E S25 SWSW Within Gooding County
T06S RL3E S36 NWNW

PURPOSE AND

PERIOD OF USE: PURPOSE OF U3E PERIOD OF USE QUANTITY
POWER 01-01 TO 12-31 100.00 CFs

Power generation is at the Upper Malad Gorge Power Plant.

PLACE OF USE: POWER Within Geooding County
TO6S R13E S35 KENW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

i. Legal title to this water right is held in trust by the State of Idaho, by and
through the Governor, for the benefit of Idaho Power Company as the user of the water for
power purposes and for the benefit of the people of the State of Idahe. In addition to
the subordination tc the water rights defined in paragraph nos. 4 and 5 below, this water
right shall ke subject to subordination to and depletion by any other water right
acquired pursuant to applicable state law, unless such other water rzight is unlawfully
exercised or depletes or will deplete the average daily flow of the Snake River below
3900 CF$ from April 1 to October 31 or below 5600 CFS5 from November 1 to March 31 as
measured at the “Murphy Gaging Station” described below in paragraph no. 2. Average
daily flow, as used herein, shall be based upon actual flow conditions; thus, any
fluctuations resvlting from the operation of Idahe Power Company facilities shall not be
considered in the calculation of such flews. Flows of water purchased, leased, owned or
otherwise acquired by Idaho Power Company from sources upstream of its power plants,
including above Milner Dam, and conveyed to and past its plants below Milner Dam shall be
considered fluctuations resulting from the operation of Idaho Power Company facilities.
Fluctuations resulting from Idaho Power’s operations are the sole exclusion to the rule
that all flows actually present at the Murphy Gaging Station constitute actual flow
conditions. Flows of water purchased, leased, owned or otherwise acguired by other
entities are not considered fluctuations.

2. The ™“Murphy Gaging Station” is located at latitude 43 degrees 17 minutes 31
seconds, longitude 116 degrees 25 minutes 12 seconds, in T01S RO1W, S$35, NWNESE, Boise
Meridian, Ada County Hydrologic Unit 17050103, on the right bank 4.2 miles downstream
from Swan Falls Power Plant, 7.5 miles NE of Murphy, Idaho at river mile 453.5.

3. Idaho Power Company, as user of the water for power purposes and a beneficiary of
the trust referenced above, is5 entitled to use the water available at the facility
identified herein to the extent of its actual beneficial wuse but not to exceed the
“QUANTITY” set forth above, and to protect its rights to such use of the water as
provided by state law against depletions or claims not in accordance with state law.



4. This water right is subordinate to the lawful exercise of water rights of those
persons dismissed from Idaho Power Co. v, State of Idaho, Case No. 81375 (Fourth Judicial
Dist. Feb. 16, 1990). {A list of the original dismissed water right holders is made part
of the record in SRBA Consolidated Subcase Neo. 00-92023. The list does net reflect
subsequent c¢hanges to the original water rights resulting from transfers, splits and
renumbering.) o

6. - For the purposes of the determination and administration of this water right, no
portion of the waters of the Snake River or surface or ground water tributary to the
Snake River upstream from Milner Dam shall be considered. This water right may not be
administered or enforced against any diversions or uses of the waters identified in this
paragraph.

7. This partial decree is consistent with the Swan Falls Agreement dated October 25,
1984, the Contract to Implement Chapter 259, Sess. Laws, 1983 dated October 25, 1984 and
the Consent Judgments entered in Ada County Civil Cases Nos. 62237 (Mar., 9, 1920) and
81375 (Feb. 16, 198%0). The Swan Falls Agreement dated October 25, 1984, shall not he
merged into nor integrated with this partial decree, but shall remain in full force and
effect independent of this partial deczee.

8. This partial decree is subject to such general provisions necessary for the
definition of the water rights or for the efficlent administration of the water rights as
may be ultimately determined by the court at a point in time no later than the entry of a
final unified decree. I.C. Section ¢2-1416(6).

JOHN M. MELANSON,: =
Presiding Judge = :
Snake River Basin Ad]udlcatlon

RULE 54 (b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that
that there is no just reason for delay of the entry of a final judgment and that the
court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be tgken as provided by the
Idaho Appellate Rules.

JOHN M. MELANSON .
Presiding Judge
Snake River Basin Adjudlcatlon



RECEIVEP
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F
vuPﬁEﬁaF“E IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHQ, IN AND FOR TEE COUNTY OF TWIN FALLS

In Re SRBA PARTIAL DECREE PURSUANT TO

)
}. - I.R.C.P. 54(b) FOR. _
) : _
)

Case No. 395376
Water Right 37-20710

NAME & ADDRESS: STATE OF IDAHO
TRUSTEE
STATEHOCUSE
PO BOX 83720
BOISE ID 83720

SQURCE: Malad River Tributary: Snake River

QUANTITY: i50.00 CF$S

PRIORITY DATE: 05/24/1950

POINT OF DIVERSION: TO065 R13E $35 NENW Within Gooding County

PURPOSE AND

PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
POWER 01-01 TO 12-31 150.00 CFES

Power generation is at the Lower Malad Gorge Power Plant.

PLACE OF USE: POWER Within Gooding County
T06S R13E S27 LOT 2 (SESW}

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

i, Legal title to this water right is held in trust by the State of Idaho, by and
through the Governor, for the benefit of Idaho Power Company as the user of the water for
power purposes and for the benefit of the people of the State of Tdaho. In addition to
the subordination teo the water rights defined in paragraph nos. 4 and 5 below, this water
right shall be subject to subordination teo and depletion by any other water right
acquired pursuant to applicable state law, unless such other water right is unlawfully
exercised or depletes or will deplete the average daily £flow of the Snake River below
3900 CFs from April 1 to October 31 or below 5600 CFS from November 1 to March 31 as
measured at the “Murphy Gaging Station” described below in paragraph no. 2. Average
daily flow, as wused herein, shall be based upon actual f£flow conditions; thus, any
filuctuwations reswlting from the operation of Idaho Power Company facilities shall not be
considered in the calculation of such flows. Flows of water purchased, leased, owned or
otherwise acquired by Idaho Power Company from sources upstream of its power plants,
including above Milner Dam, and conveyed to and past its plants below Milner Dam shall be
considered fluctuations resulting from the operation of Idaho Power Company facilities.
Fluctuations resulting from Idaho Power’s operations are the sole exclusion to the rule
that all flows actually present at the Murphy Gaging Station constitute actual Zflow
conditions. Flows of water purchased, leased, owned or otherwise acquired by other
entities are not considered fluctuations.

2. The “Murphy Gaging Station” is located at latitude 43 degrees 17 minutes 31
seconds, longitude 116 degrees 25 minutes 12 seconds, in T01S RO1W, 535, NWNESE, Boise
Meridian, Ada County Hydrolegic Unit 17050103, on the right bank 4.2 miles downstream
from Swan Falls Power Plant, 7.5 miles NE of Murphy, Idaho at river mile 453.5.

3. Idaho Power Company, as user of the water for power purposes and a beneficiary of
the +trust referenced above, is entitled to use the water available at the facility
identified herein to the extent of its actual beneficial use but not to exceed the
“QUANTITY” set forth above, and to protect its rights to such use of the water as
provided by state law against depletions or c¢laims not in accordance with state law.

4. This water right is subordinate to the lawful exercise of water rights of those
persons dismissed from Idaho Power Co. v. State of Idaho, Case No. 81375 {(Fourth Judicial
Dist., Feb., 16, 1990). (A& list of the original dismissed water right holders is made part

of the record in SRBAR Consclidated Subcase No. 00-92023. The 1list does not reflect



subsequent changes to the original water rights resulting from transfers, splits and
renumbering.)

6. For the purposes of the determination and administration ¢f this water right, neo

portion of the waters of the Snake River or surface or ground water tributary to the
Snake River upstream from Milner Dam shall be considered. This water right may not be

administered or enforced against any diversions or uses of the waters identified in this
paragraph.

7. This partial decree is consistent with the Swan Falls Agreement dated October 25,
1984, the Contract to Implement Chapter 259, Sess. Laws, 1983 dated October 25, 1984 and
the Consent Judgments entered in Ada County Civil Cases Nos. 62237 (Mar. 9, 1890} and
81375 (Feb. 16, 19%0). The Swan Falls Agreement dated October 25, 1984, shali not be
merged inteo nor integrated with this partial decree, but shall remain in full force and
effect independent of this partial decree.

8. This partiazl decree 1s subject to such general provisions necessary for the
definition of the water rights or for the efficient administration of the water rights as
may be ultimately determined by the court at a peint in time no later than the entry of a
final unified decree. I.C. Section 42~1416(6).

JOHN M. MELANSON
Presiding Judge
Snake River RBasin Adjudication

RULE 54 (b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that
that there is no just reason for delay of the entry of a final judgment and that the
court has and does hereby direct that the above judgment or order shall be a2 final
judgment upon which execution may issue and an appeal may be taken as provided by the
Idaho Appellate Rules.




CERTIFICATE OF MAILING

I certify that a true and correct copy of the SPECIAL MASTER'S
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