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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcases 01-4, et al.

(see list of 37 subcases attached)

RECOMMENDATION TO GRANT MOTION
FOR PERMISSIVE REVIEW OF
INTERLOCUTORY DETERMINATIONS

Case No. 39576

Findings of Fact
On December 11, 2009, the Special Master entered an Order on Motions for Summary
Judgment in the above 37 subcases. After hearing oral argument on 9 separate motions for
summary judgment filed in 11 different groups of subcases on two key issues (source and
priority date)} resulting from the 1968 Supplemental Eagle Decree, the Special Master ordered
the following:

1. The source of water for all rights listed in the Supplemental Eagle Decree
is the Snake River not limited by classification as flood or high flow;

2. The priority dates decreed in the EFagle Decree are valid;

3. Flood water rights are not subordinated to junior hydraulically connected

water rights;

4, The season of use for flood water rights should be IDWR’s standard
season of use; and

5. Remarks that may be added to the flood water rights are that the waters a}
are supplemental, b) to be used for production of agricultural crops and associated
domestic uses upon certain described lands, and ¢) are non-transferrable
[emphasis added].

Order, at 19.

On February 11, 2011, the Idaho Ground Water Appropriators, Inc., filed their Motion

Requesting Special Master's Report and Partial Recommendation on Issues Decided in Order on
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Motions for Summary Judgment dated December 11, 2009. The Motion was filed in 38
subcases, including one (01-23A) already decreed.

The purpose of their Motion is to seek review by the Presiding Judge of those issues
actually decided by the Special Master. The Ground Water Appropriators wrote they do not
anticipate “the granting of this motion will delay the resolution of the subcases, but rather, will
provide for a more orderly process.”

A hearing on the Motion was held by telephone on February 14, 2011. The following
counsel appeared:

1) Surface Water Coalition:
C. Thomas Arkoosh (American Falls Reservoir District #2)
Travis L. Thompson (A&B Irrigation District, Burley Irrigation District, Milner
Trrigation District, North Side Canal Co. and Twin Falls Canal Co.)
W. Kent Fletcher (Minidoka Irrigation District)
Roger D. Ling (A&B Irrigation District, Burley Irrigation District and Falls
Irrigation District)
2) City of Pocatello — Sarah A. Klahn
3) Ground Water Districts — Candice M. McHugh
4) Mud Lake Water Users — Luke H. Marchant
5) State of Idaho — Michael C. Orr
6) United States:
David W. Gehlert
David L. Negri
Matt J. Howard
7) IDWR — Chris M. Bromley

No one opposed the Ground Water Appropriators” Motion so long as the issues do not
have to be addressed a second time later and the matter can be heard expeditiously without
motions to alter or amend this Recommendation. The parties agreed such motions will not be
filed.

The general agreement was that, depending the outcome of permissive review, most of
the subcases will be resolved except five subcases ~ 01-4, 01-10 and 01-209 (TFCC), 01-6
(AFRD #2) and 01-2040 (USDI/BOR). The parties reserved two separate weeks early next year
to try those subcases before the Special Master on other issues not yet degided.

SRBA Administrative Order 1, Rules of Procedure, 9, e (A0-1), states:

Permissive Review — A Special Master or any party to the subcase may seek

permissive review by the Presiding Judge of the Special Master’s interlocutory
determination which involves a controlling question of law as to which there are
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substantial grounds for difference of opinion and on which immediate
consideration of the determination may advance the orderly resolution of the
litigation following the procedures set forth in I.LA.R. 12. The Special Master
shall review the motion and responses and recommend, with findings, whether it
should be granted or denied.  The motion and the Special Master’s
recommendation shall be forwarded to the Presiding Judge for determination.

Recommendation
THEREFORE, IT IS RECOMMENDED that the Ground Water Appropriators’ Motion,
in the nature of a motion for permissive review of an interlocutory determinations involving

controlling questions of law, be granted.

DATED February ]/éo, 2011.

TERRENCE A. DOLAN
Special Master
Snake River Basin Adjudication
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Subcase Nos:

01-00004
01-00005
' 01-00006
' 01-00007
01-00008
'01-00009
01-00010
01-00013
01-00014
01-00016
01-00017
01-00209
01-00210
01-00211A
01-00211B
01-00212
01-00213
01-00214A
01-00214B
01-00219
01-02040
01-02050
01-02060
01-02060A
01-02061
01-04060
01-10034
01-10189
01-10225
01-10237
01-10238
01-10239
01-10240
01-10241
01-10482
01-10483

{Subcase list:
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CERTIFICATE OF MAILING

. I certify that a true and.correct copy of the RECOMMENDATION
TO GRANT MOTION FOR PERMISSIVE REVIEW OF INTERLOCUTORY DETERMINATION
was mailed on February 16, 2011, with sufficient first-class

‘postage to the following:

CITY OF POCATELLO
Represented by:

A. DEAN TRANMER

CITY OF POCATELLO

PO BOX 4169 _

POCATELLO, ID 83201

- Phone: 208-234-6148

MILNER IRRIGATION DISTRICT
Represented by: '

BARKER, ROSHOLT & SIMPSON LLP

113 MAIN AVE W, STE 303

PO BOX 485

TWIN FALLS, ID 83303-0485
Phone: 208-733-0700

AMERICAN FALLS RESERVOIR
Represented by:

C THOMAS ARKOOSH

CAPITOL LAW GRCUP, PLLC

301 MATN ST

PO BOX 32

GOODING, ID 83330

Phone: 208-934-8872

MINIDOKA IRRIGATION DISTRICT
Represented by: ‘

EDWARD F ANDERSON

310 REYNOLDS RD

PO BOX 327

KINGSTCN, ID 83839

Phone: 509-9%4-2557

BLACKFOOT IRRIGATION CO

FREMCONT MADISON IRRIGATION

FREMONT-MADISON IRRIGATION

UNITED CANAL CO
Represented by:

JERRY R. RIGBY

25 N 2ND E

PO BOX 250

REXBURG, ID 83440-0250

Phone: 208-356-3633

ORDER

‘A & B IRRIGATION DISTRICT

BURLEY IRRIGATION DISTRICT
Represented by: ‘

JOHN K SIMPSON

1010 W JEFFERSON, STE 102
PO BOX 2139

BOISE, ID 83701—2139
Phone: 208-336-0700

CITY QF POCATELLO ,

THE AMAT.GAMATED SUGAR CO-
Represented by:

JOSEPHINE P BEEMAN.

409 W JEFFERSON ST.

BOISE, ID 83702

Phone: 208-331-09850

- STATE OF IDAHO

Represented by:
NATURAL, RESOURCES DIV CHIEF
STATE OF IDAHO
ATTORNEY GENERAL'S OFFICE
PO BOX 44449
BOISE, ID 83711-4449

A & B TRRIGATION DISTRICT

BURLEY IRRIGATION DISTRICT
Represented by:

PAUL L ARRINGTON

113 MAIN AVE W, STE 303

PO BOX 485

TWIN FALLS, ID 83303-0485

Phone: 208-733-0700

CITY OF POCATELLO
Represented by:
PEMBERTON, MITRA M
WHITE & JANKOWSKI 1LP
511 16TH 8T STE 500
DENVER, CO 80202
Phone: 303-595-9441
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(Certificate of mailing continued)C.

ABERDEEN AMERICAN FALLS

BINGHAM GROUND WATER DISTRICT

BONNEVILLE JEFFERSON GROUND

CAREY VALLEY GROUND WATER DIST;“

‘TGWA INC .

JEFFERSON CLARK GROUND WATER

MADISON GROUND WATER DISTRICT .

MAGIC VALLEY GROUND WATER DIST

NORTH SNAKE GROUND WATER DIST
Represented by:

RANDALL C BUDGE

201 E CENTER, STE A2

PO BOX 1391

POCATELLO, ID 83204-1391

Phone: 208-232-6101

UNIT A ASSOCIATION
Represented by:

ROBERT A. MAYNARD

PERKINS COIE LLP

1111 W JEFFERSON ST STE 500

BOISE, ID 83702-5391

Phone: 208-343-3434

INDEPENDENT WATER USERS OF

JEFFERSON TRRIGATION DISTRICT

MONTEVIEW CANAT, CO

MUD LAXE WATER USERS INC

PAT,TSADES WATER USERS INC

PRODUCERS IRRIGATION CO
Represented by: :

ROBERT L, HARRTS _

1000 RIVERWALK DR, STE 200

PO BOX 50130 ,

IDAHC FALLS, ID 83405

Phone: 208-523-0620

A & B IRRIGATION DISTRICT
BURLEY IRRIGATION DISTRICT
FALLS IRRIGATION DISTRICT
- Represented by:

- ROGER D LING

615 H ST

PO BOX 396

RUPERT, ID 83350-039%96
Phone:

208-436-4717
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‘T'Phone-

BOISE, ID

CITY OF POCATELLO
Represgented by:

'SARAH A KLAHN I o
. WHITE & JANKOWSKI LLP -\ - <romm o
' KITTREDGE BUILDING .

511 16TH ST STE 5007 "

DENVER, CO 80202 -
303-595-9441 '

STATE OF IDAHO DEPARTMENT OF
Represented by:

. STATE OF IDAHO

PO BOX 44449
BOISE, ID 83711-4449
Phone 208-334-2400

A & B IRRIGATICN DISTRICT
BURLEY IRRIGATION DISTRICT
NORTH SIDE CANAL CO LTD

- TWIN FALLS CANAL COMPANY -

Represgented by:
TRAVIS L THOMPSON
113 MAIN AVE W, STE 303
PO BOX 485 S
TWIN FALLS, ID 83303-0485
Phone: 208-733-0700 Cor

UNITED STATES CF AMERICA

USDI BUREAU OF RECLAMATION
Represented by:

US DEPARTMENT OF JUSTICE

ENVIRONMENT & NATL' RESOURCES

550 WEST FORT STREET, MSC 033

83724 ' '

MINIDOKA IRRIGATION DISTRICT
Represented by:

W KENT FLETCHER

1200 OVERLAND AVE

PO BOX 248
BURLEY, ID - 83318
Phone:

208-678-3250 .
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1109 W39Q_ S
URN, ID 336
Phone: 208-438-5118

PAUL T. SMITH

PO BOX 1882

TWIN FALLS, ID - 83303
Phone: 208-734-2510

" DTRECTOR OF IDWR
. PO BOX 83720
BOTSE, ID 83720-0098

UNITED STATES OF AMERICA
REGIONAL DIRECTOR PN REGION
BUREAU OF RECLAMATION

1150 N CURTIS RD STE 100
BOISE, ID 83706-1234
Phone: 208-378-5322

MILNER IRRIGATION DISTRICT
5294 E 3610 N
MURTAUGH, ID 83344

~5560

36
dne: 208-678-2106
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