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Albert P. Barker, ISB #2867 ~ ' .
Sarah W. Higer, ISB # 8012

BARKER ROSHOLT & SIMPSON LLp RECEIyE
1010 W. Jefferson St., Ste. 102 D
P.O. Box 2139 FEB 15 o9
Boise, ID 83701-2139 DER Y
Telephone: (208) 336-0700 WATER HEacNT OF
Facsimile: (208) 344-6034 RCES

Attorneys for Mason Creek Ditch Company

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NOS.: 63-00166a, 63-00166b,
63-00167a, 63-00167b, 63-00179a, 63-00179C,
Case No. 39576 and 63-32580

AFFIDAVIT OF ALBERT P. BARKER IN
SUPPORT OF MASON CREEK’S
RESPONSE TO PIONEER’S MOTION TO
DETERMINE ENFORCEABILITY OF
SETTLEMENT AGREEMENT WITH
MASON CREEK DITCH COMPANY

R R A L N L L L L

ALBERT P. BARKER, being first duly sworn upon oath, deposes and states as follows:

1. I am an attorney in the firm Barker Rosholt & Simpson LLP providing legal
representation to the Mason Creek Ditch Company in the above captioned matter. I am over the
age of 18 and have knowledge of the documents and legal proceedings pertinent to this matter,
and I make this affidavit based upon personal knowledge.

2. Attached hereto as Exhibit A is a true and correct copy of the Idaho Department

of Water Resources Transfer File No. 29 from IDWR files.

AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT OF MASON CREEK’S RESPONSE
TO PIONEER IRRIGATION DISTRICT*S MOTION TO DETERMINE ENFORCEABILITY
OF SETTLEMENT AGREEMENT WITH MASON CREEK DITCH COMPANY 1



3. Attached hereto as Exhibit B is a true anﬂ correct copy of excerpts from Pioneer
Irrigation District’s Response to Mason Creek Ditch Company’s First Set of Discovery Requests.

4, Attached hereto as Exhibit C is a true and correct copy of a letter produced by
Pioneer Irrigation District (No. PID000074) written by Walter Griffith to the Sfate Engineer of
Idaho, the Boise River Water Master and the Board of Directors of the Pioneer Irrigation District
dated June 17, 1915.

5. Aitached hereto as Exhibit D is a true and correct copy of a letter from the
Secretary of Pioneer Irrigation District dated July 3, 1928 obtained from the Boise River Water
Master files.

6. Attached hereto as Exhibit E is a true and correct copy of a document dated May
9, 1938 produced by Pioneer Irrigation District (No. PID000097) in discovery and filed with
Pioneer’s objections to Mason Creek’s rights. |

7. Attached hereto as Exhibit F is a true and correct copy of a document produced by
Pioneer Irrigation District (No. PID000127) titled Statement by Turner and Welsh, dated May
29, 1940.

8. Attached hereto as Exhibit G is a true and correct copy of an excerpt of Pioneer
Irrigation District board meeting minutes, produced by Pioneer Irrigation District (No.
PID000316) and dated March 7, 2007.

9. Attached hereto as Exhibit H is a true and correct copy of the Idaho Department
of Water Resources Transfer File No. 1038 from IDWR files.
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Further, your affiant sayeth naught.
DATED this 15th day of February, 2011.

BARKER ROSHOLT & SIMPSON LLP

/v

Albert P. Barker
Attorneys for Mason Creek Ditch Company

SUBSCRIBED AND SWORN to before me this 15" day of February, 2011.

v 5la

NOTARY PUBLIC FOR IDAHO
Residence: Boise, Idaho
My Commission Expires: June 1, 2012
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 15th day of February, 2011, I caused to be served a
true and correct copy of the foregoing AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT
OF MASON CREEK’S RESPONSE TO PIONEER IRRIGATION DISTRICT’S
MOTION TO DETERMINE ENFORCEABILITY OF SETTLEMENT AGREEMENT
WITH MASON CREEK DITCH COMPANY by the method indicated below, and addressed
to each of the following:

Filed via Hand Delivery:
Clerk of the District Court
Snake River Basin Adjudication
P.O. Box 2707
Twin Falls, ID 83303-2707
Fax No. 208-736-2121

Served via U.S. Mail:

IDWR Document Depository United States Department of Justice

P.O. Box 83720 Environment & Natural Resc Division
Boise, ID 83720-0098 550 West Fort Street, MSC 033
Boise, ID 83724
Chief, Natural Resources Division Daniel V. Steenson
Office of the Attorney General Jon C. Gould
State of Idaho P. O. Box 2773
P.0O. Box 44449 Boise, ID 83701-2773
Boise, ID 83711-4449 Attorneys for Franklin Ditch Company

Served via IFacsimile and U.8. Mail:

Scott L. Campbell

Andrew J. Waldera

Moffatt Thomas, et al.

P. O. Box 829

Boise, ID 83701-0829
Attorneys for Pioneer Irrigation
District

Albert P. Barker

AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT OF MASON CREEK’S RESPONSE
TO PIONEER IRRIGATION DISTRICT’S MOTION TO DETERMINE ENFORCEABILITY
OF SETTLEMENT AGREEMENT WITH MASON CREEK DITCH COMPANY 4
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Attorneys for Claimant and Objector
Pioneer rigation District

Scott L, Campbell, ISB No. 2251
Andrew J. Waldess, ISB No. 6608
Dylan B. Lawrence, ISB No. 7136

. MOFFATT, THOMAS, BARRETT, ROCK &

FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise; Idaho 83701
Telephone (208) 345-2000

 Facsimile (208) 385-5384

18946.0137

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Subcase Nos. 63-00166A  63-001668B

63-00167A  63-00167B
63-00179A  63-00179C
63-32580

Case No. 39576

PIONEER IRRIGATION DISTRICT’S
RESPONSES TO MASON CREEK DITCH
COMPANY’S FIRST SET OF DISCOVERY
REQUESTS

COMES NOW Pioneer Irrigation District, by and through undersigned counsel,
and answers and responds to Mason Creek Ditch Companjr’s First Set of Interrogatories,

Requests for Admission and Requests for Production, as follows:

PIONEER IRRIGATION DISTRICT’S RESPONSES TO MASON
CREEK DITCH COMPANY’S FIRST SET OF DISCOVERY REQUESTS - 1 Cllent1732915.1
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8
Ditch Co. has historically not contributed to the payment of expenses associated with such
efforts and lacks any specific authorization from Pioneer to convey the water right through
Pioneer’s system, Pioneer suspects that some of the water diverted under this right has
historically been used on Pioneer lands. Pioneer’s Highline Canal does not have sufficient
operational ca;iadty to convey all of the water rights which have been recommended with the
Highline Cemnal as the point of diversion. Therefore, Pioneer believes all or a portion of this
' water right has been forfeited, The diversion rate exceds a reasonsble duty of water when
combined with the recommendation for 63-32580 and Mason’s potentisl claim to 63-33392.
MERRQGATOR? NO. 3: Pleasc describie, with séeciﬂgity, each factual and
legal basis for Pioneer Irrigation Disfrict’s claim fo the water now identified by water right

1no. 63-179A. _
ANSWER TO INTERRO GATORY NO. 3; The water right is diverted,

conveyed, and delivered to the wafer users comprising the Mason Creck Ditch Co. through
Pioneer’s Higb]in? Ganal. Pioneer has performed all of the operation, mainfenance, and repair of
the Highline Canal. Mason Creek Ditch Co. has historically not contributed to the payment of
expenses associated with such efforts and lacks any specific avthorization from Pioneer to
convey the water right throngh Pioneer’s system. Pioneer suspects that some of the water

diverted under this right has historically been used on Pioneer lands.
INTERROGATORY NO. 4: Please describe, with specificity, each factual and

legal basis for Pioneer Irrigation Distriot’s objectioﬁ o water right no, 63-32580 claimed by

Mason Creek Ditch Company from Mason Creek.
AN SWER TO INTERROGATORY NO 4: Pioneer’s investigations into the

factnal and legal issues relevant to the recommendation of water right 63-32580 are ongoing, and -

PIONEER IRRIGATION DISTRICT’S RESPONSES TO MASON
CREEK DITCH COMPANY’S FIRST SET OF DISCOVERY REQUESTS - 5 Cllent:1732916.1
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e _
Mason’s requests o the extent thiey request the production of privileged documents and

snformation 1ot required by Rule zatb)(s)(A).

IV.
RESPONSES TO REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Please admit that the Mason Creek Ditch
Company was decreed 1_860 inches of water in the “Stewart Decree,” and that Bxhibit B is a true
and correct copy of paragraph XLII from the Stewart Decree decreeing that water right to the

Mason Creek Ditch Compariy.

- RESPONSE TO REQUEST FOR ADMISSION NO. 1: Pioneer admits the
allégation in Request for Admission No. 1, with.the qualification that Exhibit “B” is of poor
quality and is not entirely legible; therefore, P:ioneer cannot definitively confirm that Exhibit “B*

is & true and correct copy of the Stewart Decree.

'REQUEST FOR ADMISSION NO. 2: Please admit that Pioneer Irrigation

District’s claim to water right number 63-179A is for the same water right decreed to the Mason

Creek Ditch Compaily in paragraph XTI of the Stewart Decree.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Pioneer admits the

allegation in Request for Admission No. 2.

DATED this ?.rkday of September, 2010.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By. __/
Dylan B. Liawrence — Of the Firm
Attorneys for Pioneer Irrigation District

PIONEER IRRIGATION DISTRICT’S RESPONSES TO MASON
CREEK DITCH COMPANY’S FIRST SET OF DISCOVERY REQUESTS - 16 Cilent:1732015.1
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March 7, 2007
Galdwell, Idaho Page 98

LOST RIVER SUBDIVISION: Mr. Jusiiti Martii and: Briafi McCall of Farwest appéared
before the Boafd along with-Marty Goldsmith, owner-tf the project. Thay stated plans
were submitted on December 15, 2008, however neither Pidheer personriel hor the
District’s Enginegr Hava record of receiving thase plans. -

Mr. Martin requested permfsswn tobore utility crossirigs underthe Phyllis Canal wﬂhout
a 404 Permit in place; stating Mr. Mattinez of the Army Corp 6f Engineers has told them
they do not need a 404 Petthit. A request for an extension of the March 15th deadline
was also made. Thelr initial regquest Wi for an exterigion of ime to April 10th. The
Board was definitely opposed to such an extension, stafifig that Apn! 1st is the absolute
latest date on which work must be completed. .

Plans were approved on March 2, 2007. There are revisions which must be made fo
the subdivision plat, per Scott Campbell’s office. License Agreement is ready fo go
except for the 404 Permit; and a legal description of the easement.

A personal guarantee was made by Marty Goldsmith for arly damages which might
arise from the proposed bores. It wag tfie consensus of the Bogrd to extend the
completion deadline te April 1, 2007, and absolutély no later, and they must obtain a
letter of Waiver or a 404 Perm;t

MASON CREEK DITCH COMPANY: l\@;mJoh“'” ViPresident of Mason Creek
Ditch Co., and Mr. Marty Galvin, a wateruser within Mason Creek Ditch Co., appeared

before the Board. Because there is acreage within their Ditch Co. which is not being
irrigated any longer, they are wantirig to put somewaterinto:theWaterBanks.They
requested Pioneer take less water Bt of the river and pick up fmore watér further down
out of Masoh Creek.

Aftorney CGampbell explained to the genttemen that Picfieer and Black Canyon Irrigation

Districts are experiencing huge changes in the drainage system due to development

takmg place, and for other reasons as well. It was the consensus of the Board to tabie
the potential consequences down the Iine Itmia)

amendments to- sald coh_tracts

DAKOTA CROSSING: TJ Ahgstman, Principal Developer; and Steve Lynn who lS with
Liguid Realty, Inc., appeared before the Board, as well as Lupe Rodriguez and Scott
Short, representatives of the Bureau of Reclamation.

Due to ah incorrect survey being made, the pressurized irrigation line was installed on
Pioneer's aasemernt. Fault has been admitted, and said line will bé removed. However,
it is being réquested of Pioneer to allow them to place the pressurized irrigation line
within the gasement along the Wilson Creek Drain by approximately 3 feet. It was stated
they have spoken with a representative of the Army Corp. of Engineers, and they do not

have any problem with.said proposal.

e —
L ——

PID000316
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STATE OF IDLHO
DEPARTMENY OF RECLAMATION

BOiSﬂ;. JTdzho
Oatdber 9, 1964

Rey Transfey of Wober Bimd
Commumers Weber Corporstian

Idaho Daily Statesman,
Bodea, Idatn,
Gentlemen:
Enclosed you will £ind notice for publication, once 2 weelk i'o::.-

two comseoutive weaks prior to  Oetober 28, 196k the date seb-

for hearing; ths empense of the publicabion is to be peid by the appli-

cant  Consuwmers Wabter Corporation ofll First Nabional Bank Bldg.,
Bﬂiaﬁ, Igaho

0 whom you should furnish proof of publication on or prior fo the date

gab for hearing.
Ploase acknowledge réceipt of this motice and furnish this office

with a copy or 'ﬂsa_r-sheet of the firgt publication.®*

Very truly yours,

- CARL X, TAPEAN
State Re¢lamaiien Enginser

By

R(GERT W. HAMYLTON
Supsrvisor of Water Distribution

st If the first copy is not received in this cffice for checking purposss

and srrors gppear in subsequent imsuwes, it ossibie that re-publication
of correcied eopy will be at your own experigs

g

TS
=
==

Encl.
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NOIICE OF FROPOSED TRANSFER OF WATER RICHT

¥otice is hersby given that Conauasrs Water Corporation of
Boise, Tdgho has applied to the Siate Reclamation Ergineer of the
. State of Idaho for- a cerdificate authorizing It 4o change the point of diversion
and/or plaece of use of the waters of Boige River . as follows:
Amonubs 21T eubic feeb per second,  Priority: Moy 1, Y366

Point of diversion: ¥E 5 SE %, Section®h , Township 3 H.  Range 2 E. s BuHa

Flace of Use: Tosms lots & spricultursl lands under Walling Ditch

To Be Transferxred To
¥ws HNwh, Sev. 2y Township b M., Hange 1 W. By Huy and
Foins of Divergionsd SE 5 SE 2, Section 13 , Township LN, , Bange 2 Ws ,B.M.

Pizce of Uge: Londs now sarved hy Pionsay Trrigotion Distriet, {Canyon County)

And that on the 2%h  day of COctobmr s 196k , st 0D otclock A« M.
at Room 107 Statehouse, Beolse, Tdgho s before the State Reclamation Engineerx,

or his suthorized agsnt, the opportunity will be glven to any and all persons to

appear and present, for his congideration any reason or raeasons why a certificate

shonld not be issued authorizing such trangsfer,

CARL B, TAPZAN
State Reclamation Englrser
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Form 20
Application For Eranz&r nf ’Oﬂg E
Yy ='. PH ‘-- ¥
STATE OF IDAEO - gm & wn e
County af L= - i
e o Fen B Tavlor bemgﬁrst duty swarn, depases and says:
That his neme &.... . G...Ja. Taylor ; that ke Is of lawful age a citizen

of the United States and of the State of Iduho, and that his postolfice address is. 414 Flesk Fatdiomal
benk Bldg., Boise, Idaho -

PrRRAERET, LR M G O o MR sl B, B
for 2500.Inches etkeinmprnKammt of the waters of Lhe..Belse River(Rieht #20)

Johnson
County of.... A8, , State of ¥daho, decreed to.J QSEJ:II’-L Parrouik and Bichand
by decree of Judge.George K. Shewant o tha st Tulicl) Dserie of fhe State of
Idoho, in and for the comiy of ...Canyen .., in the case of Farnors Sopperativa.Diich Zo,

at a1
vs.Bivepside Twpte, Dlsi. Lid jsaid decreg bearing date of..Jarnuary 18, 1908 ...

for obtsined by virlue of License Noo., ... ..., issued by the State Department of Feclamation of

the State of Idaho, date& +19. ..., bearing date of A9 )
for the purpose of u-rrgatmg the following deseribed lands situpte, lying and being ip Water Distrlet
No 12=i _in the Cowty of__ Adm snd State of Xdaho, te-wit:__ilpon__toe_ towm._ lots

erd . agpicultural lands lwin: wder what is koown es the Walling Diish,

or Consumers Copels. shalk.s2id Copsunens Water Corporalion ouns.landgs...
under_seld difeh ané to which such water has bsen made anperiensnbi_..
bhak g25id G. 8. Taglor 7! 15 the person {or regresentative of

the corporation} to whom such right so issued, or has become the owner thereof in the following man-

ner, f.e, .. 0¥ mes%e conveyanceos

as per abstract of title of ssid water right hereto attached and made e part of this statement;

X bl
That sai waters are now diverted from zald stream in the __ NEg of the SE2 of
Section__ 24 , Township 3 N .. .., Range. 8 Beo, B, M., and con-

ducted to the above described lands through._the Comspmers. fanal,..foove.mentionsd....
as per map herewith and of this alfldavit made a part,

CHANGE 1IN PLACE OF USE. ) 55 400 °
That affiant and petitioner dosires to dbandon the use of_1055_3/2 inchesBomunpersmns
of said water upon the abowve described land, and fo convey and use same upon the following tract,
situate, lying and heing in the County of. S22 on ang Ada  ind State of Idahe, to-wits

The. laada.Low. baleg. sesvad_by kthe Fioneer Irrigatlorn Disirick

Togated in the environs of Caldwell.

That reasons for degiring to make sush iransfer are as follows:. 20rg adsguz e

~asycklon. ie be . efizisl uis. *'”

Fera. .;""




That he intends to @vert and convey said.. L265..5/4. inchs g NRemkast of water to the tract
of Jand last above described in the foliowing memner and ns per map secompanying this application:
Diverted. fzom toe Bolse Blver ol.bbe Phylils. Ssnal aendgele in. SRy,
JEenk. Bhe TN BN, Bl 8nd _taense. toeough. tbe Baylila.Lanel ;. and.also
_Giweried.fron _ihe Boise fiver.ab.the kiline Gimalhzs.dgabe in _ihe SEIREL
Aot 15, TANESW, H.l. asd shenge Eorough. the..ilice. Sa0sda e

Note—If thls water ight has herefofore been carried jointly in a ditch with other water, affiant
should secure written consent of other owrers or usets {o removal from its origina! carrier and file
sueh consent with this affidavit.

CHANGE IN FOINT OF DIVERSION
That affiant desives to change the pgint of diversion of said waters from the point above described

WY 2 ™ 5 See, 24 mrg. 4N fge. 10 (Phyllis)
to & point Tocat8fS: AR 14 of .8E.. 34 of Section.13........, Township_.AF._ . Range.28_(Eiline}

and theresfter conduct same to the above deseribed Iand through the. Fhyllls & Hiline  ditehes
as per map appended.

That his reasons for desiring to make such change are as followassroze adaguabe devolion

Lo panefinaicd ume.

Pefitiorer asserts that no one will be injured by such fransfer, or ehange in point of diversion, and
that the change will be made at petitioner's own risk.

WHEREFORE, Affiont and Petitioner prays that the State Reclamation Enpineer of the State of
Idaho isyue to him the proper certificete authorizing such chamge in point of diversion and/or place

of use, in aecordance with the pravisions of Sections 42-108 %; 47222 of the Ydaho Code,
LGJORRSNEEN Y AR SORPCHATS ST

Applicant.

Subseeibed nnd swoen to before me (his_..28 day of duns , 1054
0y -

""..Nm% ....... — SN MR, Wb

Notary Fublic.

AFPLICANT WILL.ANSWER THE FOLLOWENG QUESTIONS:

From what streain is the water diverted?...Balge River I

Where is the diversion point located? NEZ of SE. of Sech. 84, [wp. I3, fgc. 25, B, A.

Through what ditch 1s it now conducted? . Gonsiners Goral

Fow much lind is now firigated by the water sought (0 be transferred?. SPETO%

Glve the descriptions. Jinher A priwarily used Lo iasms $o Bolse Gily,




What is the total amount of water in inches, or second feet, dedicated ta said land?

what kind of crops ave being raised?.. Lot and. pecdens

How mach weater per acre is now reguired to irripate said land? Zpproximagely. 5 Inckes.jier acre
‘What will be the effect on the lang now jrrigated, if the use of water on it is discontinoed?..—..

-0 dnjuelong effest sgcouge land.osa ba incigated maee. efflcionlly...

from exiskting Boise Weier Coropreiion services zng criveie wells,

Give location of zew goint of diversion, if change is to be mede described proviosi¥.. ..

Through what dilch will t be conducted after transfer? .. Pyl lia. snd. Filing wansls ...

ne dneh per sops -

Do you ¢laim any other water right for the land from which you seek to abanton the vse of this water?

I 20, give amount, date and souree......100,

Is there any other water right for the land to which you seek to make this transfer? If so, give arnount,

DECREE 1.0. A S DAIE
B ha'.mx'i, G0 53.10cls G/ l7188% B
" 119 E00.0G G/1/1000 Co ngrs Water forporaticn
135 58,24 4/11904  gopneg s e
Hywont 306.58 A/1 /1906 T applicant.
¥ 0 B
34,50 4/r/1u08
Stowart " 34 15,40 6/1/1886
* 46  37.20 - 6/1/18869
# 77  27.50 10/29/1680

54,000 meros
STATE OF IDAHO,

[ E—

County ofhds

L. . Watermaster of Bolse Rlver

“iWater District No.. 124, County of._A4e ... ..., State of Idnho, whose postofiice addvess

is. have regd or heard read the foregoing adfidavit and petition

of. Consumers Wobter Corporaticn _ _ -and, of my own knowledge, believe the game to be true
as to all matters therein alleged, and Lhat 1o one will be injured by the transter prayed to be authorized;
and I hereby endorse my approval of said petition, and yeguest that the State Recloroation Engineer
fssue the rcertificale of transfer as petitioned; or ((Gs—not apmeve—of-the—isswamee-oE-the certificate-of

transfesprayed fer) for the following reasons:

‘Watermaster, District No.. 18225 .

Daved at. AL @t , Tdaho, this. -_f 2y of_.CQa-My ...... - 1. é- ;:f



