10/14/2006
IDAHO DEPARTMENT OF WATER RESQURCES
PRELIMINARY RECOMMENDATICN OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 79-14085
NAME AND ADDRESS: SILVER JACKET CORP
32ND FLOCR

515 MADISON AVE
NEW YORK NY 10022

SOURCE: GROUND WATER TRIBUTARY :

UNNAMED STREAM TRIBUTARY: KIRKWOOD CREEK
QUANTITY: 0.040 CFS
PRIORITY DATE: 09/01/1915

POINT OF DIVERSION:

T26N RO1W $27 SWSE Within IDAHO County
T26N RO1W S27 SWSE Within IDAHO County

PURPOSE AND
PERIQD OF USE:

PURPOSE OF USE PERIOD OF USE UANTITY

MINING 01/01 12/31 0.04C CFS
PLACE OF USE: MINING Within IDAHO County

T26N RO1W $27 NESW T26N RO1W 527 SWsW

T26N RO1W 827 SESW T26N RO1W S27 NWSE

T26N RO1W S27 SWSE T26N RO1W S34 NWNE

T26N RO1W 534 NENW T26N RC1W 534 NWNW

T26N RO1W 534 SENW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use
Property is also known as Mineral Surveys 2451, 246% and 2477.



10/14/2006
IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 79-14085
NAME AND ADDRESS: SILVER JACKET CORP
32ND FLOOR

515 MADISON AVE
NEW YORX MY 10022

SOURCE: GROUND WATER TRIBUTARY:

UNNAMED STREAM TRIBUTARY: KIRKWOOD CREEK
QUANTITY: 0.040 CFS
PRIQRITY DATE: 09/01/1915

POINT OF DIVERSION:

T26N RO1W 827 SWSE Within IDAHO County
T26N RO1W S27 SWSE Within IDAHO County

PURFOSE AND
PERIOD OF USE:

PORPOSE OF USE PERTOD QF USE UANTITY

MINING 01/01 12/31 0.040 CFS
PLACE OF USE: MINYNG Within IDAHO County

T26N RO1W S27 NESW T26N RO1W S27 SWSW

T26N RO1W 527 SESW T26N RO1W S27 NWSE

T26N RO1W $27 SWSE T26N RO1W 534 NWNE

T26N RC1W 534 NENW T26N RO1W 534 NWNW

T26N RC1W 534 SENW

CTHER PROVISTIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412{6), Idaho
Code.

EXPLANATORY MATERTAL: BASIS OF CLAIM - BReneficial Use
Property is also known as Mineral Surveys 2451, 2469 and 2477.



Steven M Greg Taylor, R E
Spencer/R4/USDAFS To Breg T8y CElvg D

Carter Fritschle
09/25/2006 02:22 PM ce ' SEP
bco i 2 7 2003
Subject 79-14085 DWH/Nonh

79-14085 claimed by Silver Jacket Corp of New York, New York -

Our situation is that there approximately 130 acres of private land, patented Mineral Survey's 2451, 2469
and 2477, the location of the Blue Jacket Mine, are in this area. This is also in the Hell Canyon National
Recreation Area.

There are also numerous unpatented mining claims in this area but there are no authorized mining
activities on the NFS land and none of the unpatented claims are owned by Silver Jacket Corp.

So, if this claim is situated wholey {the PODs and POUs) on the patented land with the legal descriptions
in the SWSW, SESW, NESW, NWSE, and SWSE of Sec 27, and the NWNW, NENW, NWNE and SENW
of Sec 34 which is also described as Mineral Surveys 2451, 2469 and 2477 | would not have to object to it
to see if this might be the actual extent of the water right claimed. We've often been able to have
something to the effect that this water right is on private land also known as Mineral Survey . . . added fo
the water right to clarify these matters.

A copy of the pertinent portion of the USGS map and active BLM mining claim search information are on
the way to you in the US Mail.

Thank you. If you have any questions about this maiter, please contact me.

Steve Spencer (208) 331-5944
Boise Adjudication Team {208) 387-0842 FAX
161 E. Mallard, Suite 110 e-mail: sspencer@fs.fed.us

Boise, ID 83706



IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

08/18/2006

RIGHT NUMBER: 79-14085

NAME AND ADDRESS: SILVER JACKET CORP
32ND FLOOR
515 MADISON AVE
NEW YORK NY 10022

SOURCE: GROUND WATER
UNNAMED STREAM

QUANTITY: 0.040 CFS

PRIORITY DATE: 09/01/1915

POINT OF DIVERSION:

T268 ROLW S§27 SWSE Within IDAHO County
T26N ROLW $27 SWSE Within IDAHO County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE

MINING

PLACE OF USE:
T26N
T26N
T26N
T26N
T26N
T26N
T26N
T2éN
T26N
T26N
T26N
T26N
T26N
T26N
T26N
T26N
T26N

RO1W
RO1W
RO1W
ROIW
RO1W
ROLIW
RO1W
RO1W
RO1W
RO1W
RO1W
RO1W
RO1W
RO1W
RO1W
RO1W
RO1W

527
527
527
527
527
527
527
527
527
527
527
827
534
534
534
534
534

TRIBUTARY:

TRIBUTARY: KIRKWQOQOD CREEK

PERIQD OF USE
01/01 12731

MINING Within IDAHO County

T26N
T26N
T26N
T26N
T26N
T26N
T26N
T26N
T26N
T26N
T26N
T26H
TZ26N
T26N
T26N
T26N
T26N

RO1W
RO1W
RO1W
RO1W
RO1W
RO1W
RO1W
RO1W
RO1W
ROL1W
ROLW
RO1IW
RO1W
RO1W
RO1W
RO1W
RO1IW

527
527
527
527
8527
527
827
827
527
527
827
527
534
534
534
534
534

QUANTITY
0.040 CFS

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This

the definiti

partial decree is subject to such general provisions necessary for

later than the entry of a final unified decree.

alse Known as Minud Sevveys 243, 2469

Code.

13;13¥}ex:¥\{ r|5

EXPLANATORY MATERIAL:

Basin 79 Preliminary Director's Report

BASIS OF CLAIM - Beneficial Use

on of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Cou

rt at a point in time no
Section 42-1412(6}, ldaho

tand 2477,

812
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RUN DATE: 09/21/2006

RUN TIME: 03:49 PM DEPARTMENT OF THE INTERIOR
’ BUREAU OF LAND MANAGEMENT

Input Parameters for MC Geographic Report

System Id = MC

Admin Staie = 1D

Geo State =

Mer Twp Rng = 08 0260N 0010W

Section = 027, 034

Mirs =

Aliguot Part contains

Case Disp Txt = ACTIVE

Total Rows Returned: 50

NO WARRANTY IS MADE BY BLM
FOR USE OF THE DATA FOR
PURPOSES NOT INTENDED BY BLM



RunTime:  03:47 PM UNITED STATES DEPARTMENT OF THE INTERIOR Run Date:  08/21/2008
BUREAU OF LAND MANAGEMENT Page 1 of 2
MINING GLAIM GEOGRAPHIC REPORT
LIST OF MINING CLAIMS BY SECTION
MER TWP RNG SEC
08 0260N 0010W 027
Case. Last
IMC23754 SE SILVER JACKET NO 1 PERMIAN EXPLORATION IMC23754 384101 ACTIVE  05/15/1973 2007
IMC23755 NE SE SILVER JACKET NO 2 PERMIAN EXPLORATICN IMC23754 384101 ACTIVE 05151873 2007
IMC23756 NW SW SILVER JACKET NO 3 PERMIAN EXPLORATION IMC23754 384101 ACTIVE  05/15M1973 2007
IMC23757 NW SILVER JACKET NO 4 PERMIAN EXPLORATION IMC23754 384101 ACTIVE  05/15/1873 2007
IMC23758 NW SwW SILVER JACKET NO § PERMIAN EXPLORATION IMC23754 384101 ACTIVE  05/15/1973 2007
IMC23758 SwW SILVER JACKET NO 6 PERMIAN EXPLORATION IMC23754 384101 ACTIVE  05/15M873 2007
IMC23760 SE SILVER JACKET NO 7 PERMIAN EXPLORATION IMC23754 384101 ACTIVE  05/16M1973 2007
IMC23761 SE SILVER JACKET NO & PERMIAN EXPLORATION IMC23754 384101 ACTIVE  05M16/M973 2007
IMC23762 SE SILVER JACKET NO 9 PERMIAN EXPLORATION IMC23754 384101 ACTIVE  10/02/1974 2007
IMC23763 NW SW SILVER JACKET NO 10 PERMIAN EXPLORATION IMC23754 384101 ACTIVE  10/02/1974 2007
IMC23768 SW BLUENQ. 5 PERMIAN EXPLORATION IMC23754 384101 ACTIVE  10/02/1974 2007
IMC34710 SE BELVIDENE LODE CARROLL JOHN L IMC34708 384101 ACTIVE  05/08/1905 2007
IMC34710 SE BELVIDENE LODE SILVER RESOURCES IMC34708 384101 ACTIVE  05/08/1905 2007
IMC34710 SE BELVIDENE LODE WILLDEN RONALD IMC34708 384101 ACTIVE  05/08/1905 2007
IMC34714 Sw BLUE BIRD NO2 CARROLL JOHN L IMC34708 384101 ACTIVE  01/10M909 2007
IMC34714 SwW BLUE BIRD NO2 SILVER RESOURCES IMC34708 384101 ACTIVE 01/10/1908 2007
IMC34714 sSwW BLUE BIRD NO2 WILLDEN RONALD IMC34708 384101 ACTIVE  01/10/1809 2007
IMC34716 SE EAST DIXIE LODE CARROLL JOHNL IMGC34708 384101 ACTIVE  05/08/1908 2007
IMC34716 SE EAST DIXIE LODE SILVER RESOURCES IMC34708 384101 ACTIVE  05/08/1906 2007
IMC34716 SE EAST DIXIE LODE WILLDEN RONALD IMC34708 384101 ACTIVE 05/08/1908 2007
MER TWP RNG SEC
08 0260N 0010W 034
Case Last

IMC23764 NwW BLUE NC. 1 PERMIAN EXPLORATION IMC23754 384101 ACTIVE  10/02/1974 2007
IMC23765 NW SW BLUE NO. 2 PERMIAN EXPLORATION IMC23754 384101 ACTIVE 10/02M1974 2007
IMC23766 NwW BLUE NO. 3 PERMIAN EXPLORATION IMC23754 384101 ACTIVE  10/02/1974 2007
IMC23767 NW SW BLUE NO. 4 PERMIAN EXPLORATION IMC23754 384101 ACTIVE  10/02/1974 2007

NO WARRANTY IS MADE BY BLM
FOR USE OF THE DATA FOR
PURPOSES NOT INTENDED BY BLM



. Run Tim2:

Serial Num
IMC23768

IMC23769
IMC34708
IMC34708
IMC34708
IMC34709
IMC34708
IMC34709
IMC34711
IMC34711
IMC34711
IMC34712
IMC34712
IMC34712
IMC34713
IMC34713
IMC34713
IMC34714
IMC34714
IMC34714
IMC34716
IMC34716
IMC34716
IMC34717
IMC34717
IMC34717

03:47 PM

Quad
NW

NW SwW

NE Nw

NE NW

NE NW

NE NW Sw
NE NW SW
NE NW SW
NW

Nw

NW

SW SE
SWSE

Sw SE

NW

NW

NW

NW

NwW

NwW

NE NW

NE NW

NE NW
NW

NwW

NW

Llaim NamefNumber
BLUE NO. 5

BLUE NOC.6
BALTIMORE NO 2
BALTIMORE NO 2
BALTIMORE NO 2
BALTIMORE NO 3
BALTIMORE NO 3
BALTIMORE NO 2
BELVIDERE NO 1
BELVIDERE NO 1
BELVIDERE NO 1
BELVIDERE NO 5
BELVIDERE NO 5
BELVIDERE NO &
BLUE BIRD NO1
BLUE BIRD NO1
BLUE BIRD NO1
BLUE BIRD NO2
BLUE BIRD NO2
BLUE BIRD NQ2
EAST DIXIE LODE
EAST DIXIE LODE
EAST DIXIE LODE
SPRING MINE NOA1
SPRING MINE NO1
SPRING MINE NO1

UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT
MINING CLAIM GEOGRAPHIC REFORT
LIST OF MINING CLAIMS BY SECTION

Claimant{s)
PERMIAN EXPLORATION

PERMIAN EXPLORATION
CARROLL JOHNL
SILVER RESOURCES
WILLDEN RONALD
CARROLL JOHN L
SILVER RESQURCES
WILLDEN RONALD
CARROLL JOHN L
SILVER RESOURCES
WILLDEN RONALD
CARROLL JOHN L
SILVER RESOURCES
WILLDEN RONALD
CARROLL JOHNL
SILVER RESCURCES
WILLDEN RONALD
CARROLL JOHN L
SILVER RESOURCES
WILLDEN RONALD
CARROLL JOHN L
SILVER RESCURCES
WILLDEN RONALD
CARROLL JOHN L
SILVER RESOURCES
WILLDEN RONALD

NO WARRANTY IS MADE BY BLM
FOR USE OF THE DATA FOR
PURPOSES NOT INTENDED BY BLM

Lase

LeadFlle =~ Type  Sfatus

IMC23754
IMC23754
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708
IMC34708

384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101
384101

ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE

Run Date:
Page2of 2
Last

LocDt Assessment
10/02/1974 2007
10/02/1974 2007
01/01/1909 2007
01/01/1909 2007
01/01/1909 2007
01/01/1909 2007
01/011908 2007
01/01/1909 2007
05/08/1905 2007
05/08/1905 2007
05/08/1905 2007
05/08/1906 2007
{5/08/1806 2007
05/08/1906 2007
01/10/1909 2007
01/10/1909 2007
011011909 2007
01/10/1908 2007
01/10/1909 2007
01/10/1909 2007
05/08/1806 2007
05/08/1906 2007
05/08/1906 2007
0411271914 2007
041121914 2007
04/1211914 2007

09/21/2006



12/11/2004
IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 79-14085

NAME AND ADDRESS: SILVER JACKET CORP
32ND FLOOR
515 MADISON AVE
NEW YORK NY 10022

SOURCE: GROUND WATER TRIBOTARY:

UNNAMED STREAM TRIBUTARY: KIRKWOOD CREEK
QUANTITY: 0.040 CFS
PRIORITY DATE: 09/01/1915

POINT OF DIVERSION:

T26N RO1W S27 SWSE Within IDAHO County
T26N ROIW S27 SWSE Within IDAHO County

PURPOSE AND
PERIOD OF USE:

PURPOSE OQF USE PERIOD OF USE QUANTITY
MINING 01/01 12/31 0.040 CFS
PLACE OF USE: MINING Within IDAHO County

T26N RO1W S27 NESW T26N RO1lwW 527 NESW
T26N RO1W S27 NESW T26N RO1W s27 SWSW
T26N ROIW 527 SWSW T26N RO1W S27 SWSW
T26K RO1W S27 SESW T26N ROIW S27 SESW
T26N ROLW 527 SESW T26N RO1W 527 SESW
T26N RO1W $S27 SESW T26N RO1W S27 SESW
T26N ROIW 527 SESW T26N RO1W S27 SESW
T26N RO1W S27 SESW T26N RO1W S27 SESW
T26N RO1W 527 SESW T26N RO1w S27 RWSE
T26N RO1W $527 NWSE T26N RO1W 527 SWSE
T26N RO1IW $27 SWSE T268 RO1W 527 SWSE
T26N RO1W 527 SWSE T26N RO1W 527 SWSE
T26N RO1W S34 NWHNE T26N ROIW S34 NENW
T26N RO1W 534 NENW T26N ROIW S34 NENW
T26N ROLW S34 NENW T26N RO1W $34 NENW
T26N RO1W $34 NENW T26N RO1W S34 NWHNW
T26N RO1W $34 NWNW T26N RO1W S34 SENW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: Beneficial Use



'

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

10.

CIVIL CASE NUMBER: 39576

Ident. Number” 79-14085
Date Received: 9/11/2003
Receipt No: wW030919

Received By:

NOTICE OF CLATM TQO A WATER RIGHT
ACQUIRED UNDER STATE LAW

Name of Claimant(s}

SILVER JACKET CORPORATICN Phone: (212)688-3353

32ND FLOOR
515 MADISON AVE
NEW YORK NY USA 10022

Date of Priority: 09/01/1885

Source: SPRING GULCH CREEK Trib. to: KIRKWOOD CREEK

GROUND WATER

Point of Diversion:

Townghip Range Section 1/4 of 1/4 of 1/4 Lot County Tvpe
26N 01W 27 SW SE IDAHO
26N 01w 27 SW SE IDAHO
Description of diverting works:
Mine shaft and creek
Water is used for the following purposes: -
Purpose From To C.F.S. (or) A.F.A
MINING 01/01 12/31 0.04
Total Quantity Appropriated is:
0.04 C.F.S.
Total consumptive use:
Non-irrigation uses:
Place of use:
Township Range Section 1/4 of 1/4 Lot Use Acres
26N 01w 27 SwW SwW MINING

79-14085 0971872003



26N 01w 34

NE
SE
i
SW

Nw
NE
NwW
SwW
SE

11. Place of use in counties: IDAHO

sW
SwW
SE
SE

MINING
MINING
MINING
MINING

MINING
MINING
MINING
MINING
MINING

12. Do you own the property listed above as place of use? Yes

13. Other Water Rights Used:

14. Remarks:

TWO POINTS OF DIVERSION LOCATED IN T26N, R1W, 527, SWSE.

15. Basis of Claim: Beneficial Use

79-14085

09/18/2003



Form No. 42-1409 (2)a 1/88  (Internet)

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

. CIVIL CASE NUMBER:; 39576

IN RE THE GENERAL ADJUDICATION Idont. Number A74a- jdors
OF RIGHTS TO THE USE OF WATER FROM  Date Recelved Q/i1/ 03
THE SNAKE RIVER BASIN WATER SYSTEM Recelpt Number /0304 15

RECEIVED

NOTICE OF CLAIM
SEP 11 2003 TO A
WESTEm Bcks WATER RIGHT
ACQUIRED UNDER STATE LAW
Pléase type or print clearly
1. Name of Claimant (s) silver Jacket Corporation Fhone (2312) 688-3353
_ 32nd Floor, 515 Madison Avenue
Mailing Address New _York . New Vork Zip 10022

2. Date of Priority (Only one (1) per claim} September 1, 1885
3. Source of water supply (@) _Spring Gulch Creek and groundwater

which is tributary to (b) Kirkwood Creek
4. a. Location of existing point of diversion [s: Township 26N Range _1W Section 27

1/40f __SW 1/4of ___SE 1/4,Govt.Llot, _____ B.M, County of Idaho

Additional points of diversion if any: 2 points of diversion at this guarter-quarter

b. Ifinstream flow, beginning point of claimed instream flow is:

Township Range Section _ , /4t 1/40f 1/4,

Govt. Lot _ _ B.M., Countyof .

ending point is: Township __ Range Section , 1/40f _____1f4of
1/4, Govt. Lot B.M. County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
including the dates of any changes or enlargements in use, the dimenslons of the diversion woerks as
constructed and as enlarged and the depthofeachwell. pine shaft and creek




Wt

6. Water is claimed for the following purposes:

(both dates are inclusive) (cfs) (acre feet)
For Mining purposesfrom _ Jan,1t Dec,3)amount 0,04 or
For purposes from to amount or
For purposes from 0 amount or
For purposes from to amount or
7. Total quantity claimed (a) 0.04 {cfs) and/or (b) {acre feet)
8. Total consumptive use claimed is acre feet per annum.

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of

livestock Etc) Mining

10. Description of place of use:

a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water Is used for other purposes, place a symbol of use (example: D for Domestic)
in the carresponding place of use below. See instructions for standard symbols.

TWP | RNG |[SEC NE 1/4 NW 1/4

SWi/d

SE1/4

HE1/76] NW1/4 [SW1/4 [SE1/74 [NE1/4 |NN1/6 |SW1/4

SE1/4INE1/4 (WW1/4

5W1/4 [SE1/4NET/4

NW1/4 [SW1/4 [SE1/4

Totals

268 | 1w | 27

X

X

X

X

h'd
£

26N | 1W | 34 b4 b, 4 X1 X

Total number of acres irrigated

11. In which county (fes) are lands listed above as place of use located?

12. Do you own the property listed above as place of use? -

Idaho

Yes X

No

If your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described abave.

or None (X )

14. Remarks:

Last NameSilver Jacket Corp, ldentNo.




Map of Project: show clearly the point of diversion, place of use, section number, township, and range number.

Scale: 2 inches equals 1 mile

See attached map.
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-

15. Basis of Claim (check one) Beneficial Use _X__ Posted Notice License Permit
Decree
If applicable provide IDWR Water Right Number
Court Case Number Decree Date

Plaintiff vs Defendant

18. Signature (s)
(a.) By signing below, |/We acknowledge that |/We have received, read, and understand the form entitied
"How you will receive notice in the Snake River Basin Adjudication.” (b.}) 1/We do donot _X
wish to receive and pay a small annuai fee for monthly copies of the docket sheet.
Number of attachments one map
For Individuals: | do solemnly swear or affirm that the statements cantained in the foregoing document are true
and correct.

Signature of Claimant (s) Date
Date
For Organizations: | do solemnily swear or affirm that } am President
Title
of Silver Jacket Corporaticn , that | have signed the foregoing
Organization
document in the space below as President of Silver Jacket Corporation
Title Organization
and that the statements contained in the faregoing document are true and correct.
Signature of Authorized Agent /,&( pA C Gt .

John Lee Carroll / /
Title and Organization _President, Silver Jacket Corp. Date ?} 4%0

- -
Lot G

LINDA A, ZIERING
Notary Public, Sia1e of New York

State of jdatG/or New~erk ) No. 31-4328427
) S8 Qualifierd in New York County 5
- Certilicaie filed in few York County
County of NewVYork ) Commission Expiras April 4; 19—,
b Septemb 2093
Subscribed and sworn (or affirned) before me this L{ day of 2preom 2er 19
SEAL Notary Public :.foywlru ﬁ; 20,1'.04:,-.-\-5 '
Residing at bew Yerk

My Commission Expires AF’ LY 2006

Plaase Print Name

17. Notlce of Appearance:
Notice is hereby given thatl, _Dana I,, Hofstetter will be acting as attomey at law on behalf
of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above

should be mailed to me at the addrgss listed bflow.
7] —
Signature @ ﬂ/& / 1 1 'ﬂ

Address Hofstetter TI.aw Office LLC, 608 W, Franklin St., Boise, ID 83702

Date \5{597[’5/44. bé/" [/‘ ‘,2_50‘5

Last NameSilver Jacket ident. Number




]

Easin‘--" . - ’

X - Points of Diversion

- Place of Use

Silver Jacket Corp. SRBA Claim No.



HOFSTETTER LAW OFFICE

608 West Franklin Street
Boise, Idaho 83702

Dana@ldahoWaterLaw.com

Dana L. Hofstetter Telephone: (208) 424-7800
Attorney at Law Facsimile: (208) 424-8774

September 15, 2003

RECEIVED
SEP 18 2003
WATER RESOURCES
Lori Harris WESTERN REGION
Idaho Department of Water Resources
2735 Airport Way

Boise, Idaho 83705-5082
Re: Silver Jacket Corporation — SRBA Claim
Dear Ms. Harris:

This letter provides additional information regarding the Silver Jacket
Corporation’s SRBA claim that we discussed last week on the telephone.

As we discussed, the property is owned by the Silver Jacket Corporation and,
therefore, is not on federal land. I enclose a copy of the patent deed for the property.
Unfortunately, I do not have a more legible copy of the patent deed currently available.
Please let me know if you would like me to try to obtain one.

Also, as we discussed, I enclose copies of two Idaho Supreme Court cases finding
that water emanating from a mine portal is ground water subject to appropriation:
Branson v. Miracle, 107 1daho 221, 225, 687 P.2d 1348, 1352 (1984); Branson v.
Higginson, 128 1daho 274, 275-76, 912 P.2d 642, 643-44 (1996).

Please let me know if you have any further questions about these matters.

Sincerely,

HOFSTETTER LAW OFFICE, LLC

L steprzrz

Dana L. Hofstetter

Enclosures
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ment. See 1.C. § 19-2514.' The district
court acknowledged that Heistand might
‘serve no more than five years on the bur-
glary conviction by receiving a “‘good time"”
reduction. LG, § 20-101A. Sec aiso Statle
2. Miller, 105 Idaho 838, 673 P.2d 438 (Ct.
App.1983).

[4,5] A sentence within the statutory
maximum will not be disturbed on appeal
absent a clear abuse of discretion. A sen-
tence shown to be unreasonable upon the
facts of the case represents a clear abuse
of discretion, but a term of confinement
that appears necessary to accomplish the
primary objective of protecting society and
to achieve any or all of the refated goals of
deterrence, rehabilitation and retribution is
reasonable. Séate v Toohill, 103 Idaho
566, 650 P.2d 707 (Ot.App.1982).

Heistand, age twenty-eight at the time of
sentencing, admitted that he had seriously
abused drugs for fifteen years. The record
. shows that he had been incarcerated in
penal institutions at least three times, for
approximately eight and one-half of the
previous ten years, and that all of his earli-
er convictions involved narcotics or theft
offenses related to his drug dependency.
Further, at sentencing, he admitted the
burglary upon which he was found pguilty
here oecurred just two months after he had
been finally released from the Idaho State
Penitentiary.

The district court, after hearing testimo-
ny concerning the disposition of Heistand's
case, discussed the various objectives of a
eriminal sentence. Because the court be-
lieved that Heistand's drug dependency
would result in future eriminal conduct, the

1. Heistand was charged, in addition to the sub-
stantive crimes of burglary and grand thefi,
with being a persistent violator because of prior
felony convictions. Following trial, he admit-
ted the persistent violator status. However, the

court determined that protecting society
was the most pressing: consideration. The
court also decided, in light of Heistand's
conduet and prior record, that retribution
and deterrence would be furthered by a
fixed term of confinement. Although Hei-
stand asked for commitment to a drug re-
habilitation program, the court considered
Heistand’s request but concluded the possi-
bility of suceessful completion by Heistand
would be extremely remote.

Heistand received credit for time served
in jail prior to imposition of sentence, As-
suming that Heistand may receive good
time reduction on his fixed sentence, Siate
v. Miller, supre, and applying our one-
third standard to the indeterminate sen-
tence, Siale v. Toohill, supra, Heistand
could become parcle eligible for release
from incarceration after serving approxi-
mately six and one-half years of the com-
bined fixed and indeterminate sentences.

[6] We believe that the fixed seven-year
sentence and the five-year indeterminate
sentence reasonably can be viewed as nec-
essary to accomplish the primary objective
of protecting society from Heistand’s con-
duct. We conclude that the disirict court
did not abuse its discretion.

The judgments of conviction and sen-
tences are affirmed.

.

Irial court did not sentence Heistand as a per-
sistent violator.
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687 P.2d 1348
In the Matter of the GENERAL DETER-
MINATION OF the RIGHTS TO the
USE OF SURFACE AND GROUND
WATERS OF the PAYETTE RIVER
DRAINAGE BASIN.

James D. BRANSON and Martha
Branson, Appellants,

Y.

Gorman MIRACLE and Barbara Mira-
cle, hushand arid wife, Respondents,

and

The Depariment of Water Resources,
State of Idaho, Respondent.

No. 14813.
Supreme Court of Idahe.

July 9, 1984.
Rehearing Denied Sept. 12, 1984,

Mine owners appealed from determina-
tion of the Third Judicial District Court,
Gem County, Gilbert C. Norris, J., as to
respective water rights of mine owners and
neighbors with regard to water flowing
from mine portal. The Supreme Court,
Bistline, J., held that: (1) trial court did not
abuse its discretion In allowing neighbors
to present objeetions to report containing
proposed findings of water rights after 60-
day statutory period had elapsed; {2) open
fiow of water emanating from mine portal
which would not have existed absent devel-
opment of mine was “ground water” within
meaning of statute providing that ground
waters are public waters subject to appro-
priation; (3) trial court’s determination that
mine owners' predecessor consented to, or
at least, acquiesced in neighbors’ diversion
of water from mine tunnel was supported
by record; (4) district court’s determination
that neighbors had right of ingress and
egress to maintain their right to flow of
water would be remanded for determina-

tion as to whetlier neighbors had any legal
or equitable right to enter mining claim,
since trial court made no findings of fact as
to whether neighbors established requisite
clements of prescriptive easement or ad-
verse possession; and (B) determination
that landowners had only appropriated only
50 galions of water per year for mining
purposes was supported by record.

_ Affirmed in part, reversed and re-
manded in part with directions.

Shepard, J., eoncurred except as to
part V and dissented from part V of majori-
ty opinion.

1. Waters and Water Courses €=152(10)

Although statute provides that claim-
ants shall file objections to report contain-
ing proposed findings of water rights with-
in 60 days, such statute requires district
courts to hear objections raised within such
time period but leaves court with discretion
to hear objections thereafter. 1.C. § 42-
1416. '

2. Waters and Water Courses ¢=152(12)

Provision of statute requiring claimant
who objects to report containing proposed
finding of water rights to file objections
with court within 60 days which states that
district judge shall affirm right as found
within report where no objection is filed
does not require affirmance where claimant
has failed to object within 60 days, but enly
where claimant has failed to raise any ob-
jections. 1.C. § 42-1410.°

3. Waters and Water Courses ¢=152(10)

District court did not abuse its discre-
tion in allowing claimant to present objee-
tions to report containing proposed find-
ings of water rights after 60-day statutory
period had elapsed, since district court had
discretion to hear objections thereafter.
1.C. § 42-1410.

4. Waters and Water Courses =130
Open flow of water emanating from
mine portal which would not have existed
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absent development of mine was “ground
-water” within meaning of statute providing
that ground waters are public waters sub-
ject to appropriation, since water was {rom
an underground source and was brought to
surface through excavation of mine. 1.C.
5§ 42-101, 42-226, 42-230.

See publication Words and Phrases
for other judicial constructions and
definitions.

5. Waters and Water Courses =130

Open flow of water emanating from a
mine portal which would not have existed
absent development of mine was not “pri-
vate water” within meaning of statute de-
fining nonappropriable private water as
waters of any lake not exceeding five acres
which is located wholly upon lands of per-
son or corporation, since water in question
was running water. 1.C.§ 42-212.

%. Waters and Water Courses =130

For purposes of statute classifying
springs as public water which is not appro-
priable, a “spring” is a place where water
issues naturally from the surface of the
earth. 1.C. § 42-212.

See publication Words and Phrases
for other judicial constructions and
definitions.

7. Waters and Water Courses =130

Open flow of water emanating from
mine portal which would not have existed
absent development of mine was not 2
“gpring” within meaning of statute defin-
ing private nonappropriable waters as in-
cluding springs, where water flow was cre-
ated as a result of mining operations and
did not issue naturally from surface of
earth. L.C. § 42-2i2.

8. Waters and Water Courses =130
Open flow of water emanating from
mine portal which would not have existed
absent development of mine was not “de-
veloped water” for purposes of doctrine
granting a person who, by removing ob-
structions and  construeting artificial
works, prevents loss of water flowing in

stream and materially augments amount of
water available for beneficial use the right
to make use of water so conserved, since
mine owners were not responsible for aug-
menting amount of ground water available

or preventing loss of ground water avail- .

able, but only for bringing water to sur-
face.

See publication Words and Phrases
for other judicial constructions and
definitions.

9. Waters and Water Courses $=152(8)

Evidence in record supported district
court's determination that neighbors to
mine diverted and applied to a beneficial
use .02 cfs of water from open flow of
water emanating from mine portal for
domestie purposes, and thus, that neigh-
bors “appropriated” such water.

See publication Words and Phrases
for other judicial constructions and
definitions.

10. Waters and Water Courses ¢=127

Valid water right cannot be initiated
by trespass onto another's property, even if
property consists of ownership of a mining
claim on public lands. ’

i1. Mines and Minerals €=29{1)

Mining claim perfected under the law
is property in the fullest sense of such
term; owner is not required to purchase
claim or secure patent from United States
but, so long as he complies with provisions
of mining laws, his possessory right, for all
practical purposes of ownership, is good as
a right secured by patent.

12. Waters and Water Courses &=152(8)

District court's determination that
mine owners, or their predecessors in inter-
est, consented to, or at least acquiesced in
neighbors’ diversion of .02 efs of water for
domestic purposes of mine portal flow was
supported by record, since neighbors could
not have entered upon mine land and initia-
ted valid appropriation of spring, which did
not flow sufficient water to ereate natural
stream that ran beyond mine owners’ prem-
ises, without mine owners’ consent.
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13. Waters and Water Courses ¢=142

Mere fact that one owns water right
does not vest in owner thereof right te
enter lands of another for purpose of main-
taining flow of water.

14. Mines and Minerals €=51(1)-

Fact that mining claim was located on
publie land did not give neighbors, who had
water right to open flow of water emanat-
ing from mine, the right of trespass to
maintain flow of water, since occupier of
public lands under mining claim has right
of exclusive possession and right to be free
of trespass.

15. Appeal and Error &=1177(8)

Determination by district court that
holders of water right had right of ingress
and egress to mine claim from which water
flowed to maintain their right to flow of
water would be remanded to determine
source, if any of right to enter, since dis-
trict court made no findings as to whether
neighbors established requisite elements of
prescriptive easement or adverse posses-
5101,

16. Eminent Domain €29

If holders of water right failed to es-
tablish any legal or equitable right to enter
mining elaim in order to maintain their flow
of water, they have right to proceed by
way of eminent domain pursuant to stat-
ute. L.C. § 42-1106.

17, Waters and Water Courses &=152(8)

Evidence in record, which established
that mine owners used a maximum of 50
gallons per year in their panning opera-
tions, but which failed to show how much
water was used for other mining or milling

_ operations, supported district court’s deter-

- Lloyd J. Walker, Twin Falls, for respon-
.dents Miracle.

Jim Jones, Atty. Gen., Lynn E. Thomas,
Sol. Gen., Phillip J. Rassier and David Bar-
ber {argued), Deputy Attys. Gen., Boise,
for respondent Dept. of Water Resources.

BISTLINE, Justice.

This case of first impression addresses
several important questions: the status of
water developed through mining opera-
tions, as either public water subject to ap-
propriation or non-appropriable private wa-
ter; and the rights of owners of a mining
claim to exclusive enjoyment of water situ-
ate thereon.

‘The Bransons, appellants, and the Mira-
cles, respondents, were joined as partles in
the 1969 Payette River Basin water rights
adjudication. In August and September of
19717, the parties filed notices of claims fo
water rights as follows:

Bource

Bransons Water originating from
mine tunnel owned by app.

Miracles Unnamed creek

Priority Date Use Amount
1957 Domestic .04 cfs
Mining b cfs

1865 Domestic 100 gal/day

The water in question was developed as a
result of and emanated from the Bransons'
mining tunnel on their “Birthday # 24"
mining claim,

The Idaho State Department of Water

mination that mine owners had only appro- .
. wners had only 8PPI0° - pesources (Water Resources) filed its Pro- .

priated 50 gallons per year in the past, and posed Findings of Water Right on April 26,

thus, were entitled to use only 50 gallons 1979, which adopted the water rights as
per year for mining purposes in the future. claimed by the parties, with the exception
of allocating to the Miracles .02 cfs rather

than the 100 gallons per day as’ claimed.

No objection by either party was made

Claude V. Marecus, Boise, for appeltants. within the 60-day period provided in LC.
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§ 42-1410 ' which expired on June 25, 1979,
. Howaever, in November of 1979, the Mira-
cles filed in the district court a motion to
permit a late filing of objection to the re-
port and a motion to permit the late filing
of an amended notice of claim changing
their priority date from 1965 to 1943. On

April 1, 1980, the court denied the Miracles’

motions and made a final adjudication of
the parties’ water rights in accordance with
the Propesed Findings of Water Resources.
On motion for reconsideration, the court
vacated its order and allowed the Miracles
to file late objections to the Bransons’
claim for water for mining purposes. At
the same time the court allowed the Bran-
sons to file objections to the Miracles’
elaim. The court passed the Miracles’ mo-
tion to permit filing an amended notice of
claim.

On May 20, 1982, the district court issued
its findings and decree allocating to the
Miracles a water right of .02 cfs for domes-
tic purposes with a priority date of 1943.
The court allocated the Bransons 50 gal-
lons of water per year for mining purposes
with a priority date of July 1, 1957, based
on its finding that the mine had not been
operating continuously since 1942 except
for a three-week period in 1974 and that
the Bransons had used 50 gallons per year
in their parning operations for assay pur-
poses. The Bransons’ elaim to .04 cfs of
water for domestic purposes was uncon-
tested and this right was decreed with a
priority date of June 1, 1957. The court
found that the source for all of the claims
was 2 mining tunnel stream known as the
Birthday Mine # 24, which waters were
and at all times are from an underground
source and that “all waters coming out of
said Birthday # 24 mining claim tunnel are
groundwaters ...." R, p. 63, The court
found that there was enough water ema-
nating from the mine to fill the two domes-

1. “Any claimant who desires to object to the
report shall file his objections with the court
within 60 days of the date of mailing of such
report by the director .... Where no objection
is filed with regard to any right found to exist
by the director of the department of water re-

tic claims but that there was not enough to
fill both the domestic claims and the mining
claim.

I

[1-3] The first issue presented on ap- .

peal is the effect of 1.C. § 42-1410 which
provides that:
“Any claimant who desires to object to
the report [proposing findings of water
rights} shall file his objections with the
court within 60 days .... Where no
objection is filed with regard to any right
found to exist by the director of the
department of water resources. as evi-
denced by his report, the district judge
shall affirm the right as therein found.”
The Bransons argue that this provision is
jurisdictional and precludes the district
court from considering any objections to
Water Resources’ report filed Jater than 60
days after the date of mailing. They argue
that the district court is required in this
case to affirm the rights found in that
report since the objections were not made
within the statutory period. We disagree,
Although the statute states that claimants
shall file objections within 60 days, we in-
terpret this provision as requiring district
courts to hear objections raised within that
time period but leaving them with discre-
tion to hear objections thereafter. The sec-
ond provision requiring affirmance where
no objection has been filed does not man-
date a contrary result. That provision does
not require affirmance where the claimant
has failed to object within 60 days, but
only where the claimant has failed to raise
any objections. Such was not the case
here. We find no error in the district
court’s exercise of discretion in allowing
the Miracles to present objections to the
report after the 60-day period had elapsed.?

II.

The next issue presented on appeal is
whether an open flow of water emanating

sources as evidenced by his report, the district
judge shall affirm the rights as therein found.”

2. Al oral argument Water Resources stated that
district courts commonly allow claimants, often
uncounseled and lacking knowledge of water
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from a mine portal which would not exist
absent development of the mine is non-ap-
propriable private water or appropriable
public water.

(4] 1.C.§ 42-101 provides that “All the
waters of the state, when flowing in their
natural channels, including the waters of
all natural springs and lakes within the
boundaries of the state” are public waters
subject to appropriation. I.C. § 42-226
similarly provides that pr waters are
public_ waters subject to apprepriation.
1.C. § 42-230 defines groun& water as “all
water under the surface of the ground
whatever may be the geological structure
in which it is standing or moving.” The
water emanating from the mine portal falls
clearly within this definition of ground wa-
ter. The water is from an underground
source which has been brought to the sur-
face through the excavation of the mine,
The district court found in its decree that
“all waters coming out of said Birthday
# 24 mining claim tunnel are groundwa-
ters,” R., p. 63, which we find to be sup-
ported by the statutes cited above and by
the evidence.

[5-7} ‘The Bransons, however, argue
that the water falls within I.C. § 42-212
which defines those waters in the state as
private and thus not appropriable without
permission from the owner of the land situ-
ated thereon. [.C. § 42-212 defines such
private waters as “the waters of any lake
not exceeding five (5) acres in surface area
at highwater mark, pond, pool or spring in
this state, which is located or situated
wholly or entirely upon the lands of a per-
son or corporation.” We are not persuaded

by the Bransons’ arguments. The evidence

offers no support for the water flow being
either a lake, pond or pool; the waters here
involved are running waters. The Bran-
sons' argument that the mine water is.a
spring similarly is not persuasive. As the
Oregon Supreme Court stated in Beisell v.
Wood, 182 Or. 66, 185 P.2d 570 (1947), “[a]

Iaw, lo raisc objections after the 60.day period

~*spring’ is a place where the water issues

naturally from the surface of the earth.”
See Holman v. Christenser, 274 P. 460

- (Utah 1929), for the same rule. There was

no dispute but that the water flow emanat-
ing from the mine was created as a result
of the mining operations. See Finding of
Fact VIII, R., p. 53. The water flow did
not issue naturally froni TRé surface of the

earth; inus it was not a spring,

[8] The Bransons alternatively argue
that the mine flow should be considered
“developed water” and thus not subject to
appropriation by the Miracles. In support
of their argument is cited Kene v. Rick-
ards, 32 Idaho 1, 178 P. 81 {1918) and cases
following which stand for the proposition
that:

“A person who, by removing obstrue-
tions from a stream and constructing
artificial works, prevents the loss of wa-
ter flowing therein through seepage and
evaporation, and materially augments -
the amount of water available from the
stream for a beneficial use, has the right
to make use of the amount of water so
conserved by his efforts in excess of the
natural flow of the stream.”

Such cases are inapplicable. We do not
have here a case in which the flow of a
stream is augmented by the removal of
growth from the beds and banks of the
stream or augmentation as a result of im-
proved irrigation or diversion techniques as
in the cited cases. In the present case.
ground water has been brought to the sur-
face artificially. The Bransons are not re-
sponsible for augmenting the amount of
ground water available or preventing the
loss of ground water available but only for
hringing that water to the surface.

We hold that the water flow_emanating
from the mine portal is public ground wa-

tgw

1L

(9] The Bransons next contend that the
Miracles failed to provide the requisite ele-

has elapsed.
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ments of appropriation of water—i.e., di-
version and beneficial use of a specific
quantity of water. In Silkey v. Tiegs, b1
Idaho 344, 353, 5 P.2d 1049, 1053 (1931},
this Court held that subterranean waters
may be appropriated “either by the statuto-
ry permit method ... or by actual diversion
and application to a beneficial use.” The
district court found that: -
“There has been utilized domestic water
by the Miracles in the amount
claimed by the Miracles ... from said
Birthday # 24 mining claim tunnel since
May 1, 1943 through date of this trial.”
Conclusion of Law, II, R, p. 68.

The record supports the district court’s de-
termination that the Miracles diverted and
applied to a beneficial use the .02 cfs of
water for domestic purposes.

Iv.

[10-12] The Bransons argue that even
if the water flowing from the mine portal is
considered public water subject to appropii-
ation, the Miracles could not acquire a right
to the water through trespass onte their
mining claim. It is established that a valid
water right cannot be initiated by trespass
onto another's property. Lemmon v. Har-
dy, 95 ldaho 778, 519 P.2d 1168 (1974);
Jones v. Mclntire, 60 Idaho 338, 91 P.2d
378 (1939); Bachman v. Reynolds Irriga-
tion District, 56 Idaho 507, 65 P.2d 1314
(1936); Short v. Praisewater, 35 Idaho 691,
208 P, 844 (1922); Rabido v. Furey, 33
Idaho 56, 190 P. 73 (1920). This is true
even if that property consists of ownership
of a mining claim on the public lands. As
the United States Supreme Court stated in
Wilbur v. United States, 280 U.S. 306, 307,
50 5.Ct. 103, 104, 74 L.Ed. 445 {1929):

“The rule is established by innumera-
ble decisions of this Court, and of state
and lower federal courts, that, when the
location of a mining elaim is perfected
under the law, it has the effect of a
grant by the United States of the right
of present and exclusive possession. The
claim is property in the fullest sense of

that term; .... The owner is not re-
quired to purchase the claim or secure
patent from the United States; but, so
long as he complies with the provisions
of the mining laws, his possessory right,
for all practical purposes of ownership, is
as good as though secured by patent.”
[Citations omitted.]

The United States Supreme Court in Clip-
per Mining v. Eli Mining & Land Co., 194
U.S. 220, 24 S.Ct. 632, 634, 48 L.Ed. 944
{1904), further held that thia “exclusive
right of possession forbids any irespass.
No one, without his consent, or, at least,
his acquiescence, can rightfully enter upon
the premises or disturb its surface ....
That exelusive right of possession is as
much the property of the locator as the
vein or lode by him discovered and locat-
ed.” See McBrown v. Morris, 54 Cal. 64,
74 (Cal.1881). It is apparent from the
record and the district court's findings that
the water right here at issue was not ini-
tinted by trespass. In another context, the
district court found that:

“The use of the ¥+-inch pipe collecting
water from the said mine tunnel stream
.for the Miracles’ domestic purposes was
continued until appreximately 1972 when
the pipe was inadvertently filled by silt
and sand. Mr. J.D. Branson, Senior, fa-
ther of plaintiff J.D. Branson, who for a
period of years as e good neighbor had
cach spring cleaned the screen at the
pipe’s inflow, had allowed it to become
filled with debris from the spring run-
off."” .

Finding of Fact XII, R., p. 55 (emphasis

added).
The record amply supports the district
court’s determination that Mr. Branson,
Sr., consented, or at least, acquiesced in the
Miracles’ diversion of water from the mine
tunnel. The rule of Shert v. Praisewaler
is applicable in this action:

“Without respondent’s consent, appellant

could not have entered upon his premises

and initiated a valid appropriation to this

spring, which did not flow sufficient wa-
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ter to create 2 natural stream that ran
beyond the lines of respondent’s premis-
es. But appeliant, after having acquired
the right to develop this spring, and after
having dedicated the waters of such
spring to ‘the highest beneficial use
known to the law, that is, domestic use,
his continued and uninterrupted use of
this water for a period of more than five
years constitutes a valid appropriation,
and gives him a right to the use of the
water as against respondent, and consti-
tules a valid appropriation of the water
of this spring as against all other per-
sons.”
35 Idaho at 701, 208 P. 844 (citations
omitted). :
The district court’s determination that the
Miracles, with the consent of the Bransons,
or their predecessors in interest, made a
valid appropriation of .02 cfs of water for
domestic purposes from the mine portal
flow is amply supported by the record. As
in Short v. Praisewater, this right is good
against the Bransons and all other persons.

V.

118,141 OQur holding that the Miracles
have a valid water right does not answer
the question of whether the district court
erred in determining that:

*[S]aid Gorman and Barbara Miracle and

their heirs, successors and assigns have

the right of ingress and egress onto and
from said Birthday # 24 mining elaim for
the purposes of maintaining their right
to their flow of water above described.”
Conelusion of Law Vi, R., p. 59 (empha-
sis added). ]
The mere fact that one owns a water right
does not vest in the owner thereof the right
to enter the lands of another for the pur-
poses of maintaining the flow of water.

"The fact that a party has a water right

gives him no right to enter the lands of
3, The fact that the mining claim is located on

public land-gives the Miracles no right of tres-
pass as the occupier of public lands under a

others for the purpose of comstructing
ditches and canals across them, except
over the public lands of the United
States. He must obtain that easement
and right of way by purchase or condem-
nation.”
Swank v, Sweetwater Irrigation & Pow-
er Co., 15 Idaho 353, 360, 98 P. 297, 299
(1908).3
Bachman v Reynolds Irrigation Dis-
trict, 56 ldaho 507, 55 P.2d 1314 (1936),
involved a case in which respondents were
given permission to enter lands owned by
appellants for the purposes of diverting
water. ‘That permission was later revoked
after the respondents had perfected their
water right. After the revocation, the re-
spondents continued to enter appellants’
property to divert water. The Court held
that the respondents could obtain a right to
cross appellants’ land under the doctrines
of adverse possession or prescriptive ease-
ment:
“‘[Rlight of way for ditches, canals, or
other works may be acquired over pri-
vate lands by grant from the owner
thereof. So, also, such right of way may
be acquired over the private lands of
another by adverse possession, from
which a grant, of course, is presumed.
Also ditches and canals after their con-
struction, together with their rights of
way, may be acquired by prescription
. ‘The right may have its inception by
permission or license, but in order to
constitute adverse possession of a right
to use a ditch or canal across the land of
another, originaliy given by permission
or license, the licensee must have repudi-
ated the license and have brought the
knowledge of the repudiation home to
the owner of the land, and thereafter-
ward must have held adversely for the
statutory period ...." (2 Kinney on Irri-
gation and Water Rights, 2d ed., p. 1870,
sec. 1045)
mining claim has the right of exclusive posses-

sion and the right to be [ree of trespass, seg Part
1V supra.
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“Under this state of circhmstances
(use under revocable license or permis-
sion) before there can be any adverse
holding, it is necessary for the party
claiming the easement for a right of way
to have repudiated the license or permis-
sion, and to have brought the knowledge
of such repudiation home to the owner of
the land giving such permission; and
thereafter he must have continued to
have held the right adversély for a time
sufficient under the statute for the acqui-
sition to an interest in the land by pre-
seription. The right can not be regarded
as adverse, while the licensee acknowl-
edges the right of the land owner and
pays compensation for the use of the
land.! (2 Kinney on Irrigation and Water
Rights, 2d ed., p. 1744, sec. 985"
Bachman, 56 Idaho at 518-19, 66 P.2d
1314,

(15,161 The district court in determin-
ing that the Miracles had the right of in-
gress and egress to maintain their right fo
the flow of water made no findings regard-
ing the source of that right. It cannot be
established from the court's findings of
fact whether the Miracles established the
requisite elements of prescriptive easement
or adverse possession. The determination
of whether the Miracles established a right
to enter the Bransons' property under ei-
ther of these grounds or under any other
theory is a question of fact. No findings
having been made in this regard, and we
remand to the trial court for such determi-
nation. We note, in remanding, that if the
Miracles fail to establish any legal or equi-
table right to enter the Bransons’ mining
claim in order to maintain their flow of
water, they have the right to proceed by
way of eminent domain pursuant to LC.
§ 42-1106.1

V1.

[17] The final issue presented on zppeal
by the Bransons is whether the district

4. “Right of eminent domaln.—In case of the
refusal of the owners or claimans of any lands,
through which any ditch, canal or conduit is
proposed to be made or constructed, lo allow

court erred in restricting their water rights
for mining purposes to fifty gallons per
year. We are not persuaded by the Bran-
sons' contentions in this regard. The dis-
trict court found:

“At no time from 1942 continuonsly

through to the time of trial, August 18,
1981, has said Birthday #24 mining
claim been worked on a consistent or
productive basis, with the exception of
the summer of 1946 or 1947 when the
said tunne] was extended and except for
a three-week period in 1974."
R., p. 53.
The district court found that the Bransons
had failed to present evidence showing how
much water was used for mining or milling
operations with the exception of their pan-
ning operations for assay purposes in
which they used a maximum of 50 gallons
per year. The court alse found that .5 cfs
was in excess of the flow from the tunnel.
The district court’s detailed findings that
the Bransons had enly appropriated 50 gal-
lons of water per year for mining purposes
are amply supported by the record and will
not be set aside by this Court on appeal.
The district court’s decree is affirmed in
part, reversed in part and remanded with
directions for further proceedings conso-
nant to this opinion. Costs to respondents.

DONALDSON, C.J.,, and HUNTLEY, J,,

concur.

SHEPARD, J., concurs except as to part
V and dissents from part V of the majority
opinion.

BAKES, J., sat but did not participate.

passage thereofl, the person or persons desiring
the right of way may proceed as in the [aw of
eminent domain.”

ALL AMERICAN REALTY, INC. v. SWEET 999
Clte s 107 1dahe 229

687 P.2d 1356
ALL AMERICAN REALTY, INC, an
Idaho Corporation,
Plaintiff-Appellant,

Y.

Michael B. SWEET, an individual, and

- Harold L. Ryan, an individual, and
Ryan and Sweet, a partnership, Defend-
ants-Third Party Plaintiffs-Respon-
dents.

No. 13135, 13323.
Supreme Court of ldaho.

July 24, 1984,
Rehearing Denied Oct. 10, 1984,

Broker brought action against attor-
ney, who bad acted as closing agent pursu-
ant to Farm Home Administration regula-
tions in real estate transaction, to recover
its eommission. The Fourth Judicial Dis-
triet Court, Ada County, W.E. Smith, J,,
entered summary judgment in favor of at-
torney, and broker appealed. The Supreme
Court, Huntley, J., held that by failing to
pay broker's commission in accordance
with earnest money agreement, attorney
violated cne of FmHA's express instrue-
tions and breached his duty as the deposi-
tary, and thus he was liable to broker for
losses it suffered due to his breach.

Reversed and remanded.

Bistline, J., concurred specialiy and
filed opinion.

Shepard, J., dissented and filed opin-
jon, in which Donaldson, C.J., joined.

1. Deposits and Escrows ¢=13

By failing to pay broker's commission
in accordance with earnest money agree-
ment, attorney acting as closing agent pur-
suant to Farm Home Administration regu-
lations in real estate transaction violated
one of FmHA's express instructions and

-breached his duty as the depositary, and

thus he was liable to broker for losses it
suffered due to his breach. {Per Huntley,
J., with one Justice concurring and one
Justice concurring specially).

2. Cosls &172
Award of $7,000 in attorney fees to

_defendant attorney for alleged 140 hours of

work in processing discovery and summary
judgment in suit brought by broker against
attorney, who had acted as closing agent
pursuant to Farm Home Administration
regulations in real estate transaction, to
recover commission appeared to be unjusti-
fied. (Per Huntley, J., with one Justice
concurring and one Justice concurring spe-
ciaily).

3. Costs 203

In awarding $7,000 in attorney fees to
defendant attorney for processing summa-
ry judgment and discovery in suit brought
by broker against attorney, who had acted
as closing agent pursuant to Farm Home
Administration regulations in reai estate
transaction, to recover commission, trial
court made no determination of appropri-
ateness of fees and erred in refusing to
grant broker’s request that attorney be
made to itemize his time spent. (Per Hunt-
ley, J., with one Justice concurring and one
Justice concurring specially). Rules Civ.
Proe., Rule 54(e). '

Jon N. Wyman, Michael Brady and
Terry R. McDaniel, of Brady, McDaniel &
Matthews, Boise, for plaintiff-appellant.

Jereminh A. Quane and John Potter
Howard, of Quane, Smith, Howard & Hull,
Boise, for defendants-thicd party plaintiffs-
respondents.

HUNTLEY, Justice.

By this appeal we consider the duty of an
attorney, acting as closing agent pursuant
to Farm Home Administration (FmHA) reg-
ulations in a real estate transaction, to the
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CONCLUSION

The Attorney General's short and long ti-
tles are insufficient, The signatures collect-
ed on the petitions with the defective titles
are invalid. The Petitioners’ request for at-
torney lees is denied.

JOHNSON, TROUT, SILAK and
SCHROEDER, JJ., concur.

W
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912 P.2d 642

In {he Matler of Application for Permits
Nos. §5-12283 in the Name of Gorman &
or Barbara Miracle; and 6512286 in the
Name of Ralph & for Joyce Claycomb.

James and Martha BRANSON,
Petitioners-Appellants,

v.

R. Keith HIGGINSON, Director, of the
Idaho Department of Water Resources,
and Gorman and Barbara Miracle and
Ralph and Joyce Claycomb, Respon-
dents.

No. 21732.

Supreme Court of Idaho,
Boise, December 1995 Term.

Feb. 20, 1996.
Rehearing Denied March 4, 1996

Grant of water use permits was affirmed
by the District Court of the Fourth Judicial
District, Ada County, Robert M. Rowett, J.,
and owners of property on which stream of
water emanated from mine tunnel appealed.
The Supreme Court, Trout, J., held that: (1)
claim that water was private water was pre-
dJuded by doctrine of collateral estoppel, and
(2) award of attorney fees was warranted.

Affirmed and attorney fees awarded.
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1. Judgment &=T15(1)

Under doctrine of collateral estoppei,
where owners of land on which stream of
water Nowed from a mine tunnel had previ-

_ously litigated claim that water was “private

water” and not subject to appropriation, and
lost, they were not entitled to raise the iden-
tical issue in litigation some ten years later in
which other property owners sought to ap-
propriate additional water. 1.C. § 42-212.

2. Appeal and Error 1079

Failure to support assignment of error
with argument and authority is deemed waiv-
or of the assignment. Appellate Rule
35(2)(6).

3. Costs &=260(5)

In light of decision in prior case that
certain stream was not private water and fact
that parties claiming that it was in present
case provided little or no argument in sup-
port of their position on appeal, award of
attorney fees on appeal to opposing party
under statute, based on fact that appeal was
pursued frivolously and without foundation,
was appropriate, but state would not be
awarded attorney fees as sanction under
rule. LC. § 12-121; Rules Civ.Proc, Rule
11.

Appeal from the District Court of the
Fourth Judicial District of the State of Idaho,
Ada County; Robert M. Rowett, District
Judpe.

Appeal from a grant of applications to
appropriate water. Affirmed.

Mareus, Merrick & Montgomery, Claude
V. Marcus (argued), Boise, for appellants.

Alan G. Lance, Attorney General; Phillip :

J. Rassier, Deputy Attorney General (ar-
gued), Bolse, for respondent Higginson.:

John A. Bradley, Burley, for respondents |

Gorman and Barbara Miracle.

TROUT, Justice.

This is an appeal from a district court :
decigion affirming the grant, by the Idahe
Department of Water Resources (IDWR), of
water use permits to respondents Gorman -

Miracle and Ralph and Joyce Claycomb.

L

BACKGROUND AND PROCEDURAL
HISTORY

The petitioners-appellants, James and
Martha Branson, own what is known as the
~ Birthday Mine located near Lowman, Idaho.
E: A mining tunnel on the Branson property
.. extends into the mountainside and, from its
portal, a small stream of water flows. This
stteam sinks into the ground and does not
flow beyond the Branson property.

Related litigation arose from the 1969 Pay-
ette River Basin adjudication. In the 1940,
Miracle’s predecessor in interest diverted
water flowing from the mine for domestic use
on what became the Miracle property. In
1964, the Bransons' predecessor installed a
second diversion system to supply water for
domestic use to his own residence. In 1977,
water rights claims were filed by both the
Bransons and Miracle. The dispute over
these claims resulted in our decision in Bran-
son v. Miracle, 107 Idaho 221, 687 P.2d 1348
(1984) (Branson 1), in which we held that
“the water flow emanating from the mine
portal is publie ground water subject to ap-
propristion.” Id. at 225, 687 P.2d at 1352,
The case was remanded, and a second appeal
resulted in the decision of the Court of Ap-
peals in Branson v. Miracle, 111 Idaho 933,
729 P2d 408 (Ct.App.1986) (Branson II).
Branson II has no impact on the present
case.

. On November 8, 1979, Miracle and his wife
Barbara {now deceased) filed an application
to appropriate water flowing from the Birth-
day Mine portal (this application was for uses
geparate from the claim at issue in Branson I
and Branson I1). They originally sought to
- appropriate 0.16 cubic feet per second (cfs)
* for application en two separate tracts of land.
© However, the application was amended to
" reduce the requested appropriation to a total
. of 0.04 cfss (0.02 cfs pet tract of land), one hall
;" of which was sought to improve the marketa-
bility of one of the parcels. The remaining
portion of the requested appropriation was
soitght for domestie purposes in a residence
Miracle planned to build on the second tract
of land. On November 8, 1979, the Clay-
combs filed an application similar to Mira-

BRANSON v. HIGGINSON
Cite ax 128 Idaho 274
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cle’s. They criginally sought to appropriate
0.04 efs for supplemental domestic use in one
existing residence, but amended their appli-
cation to request oniy 0.02 cfs.

Hearings on the applications were held
before an IDWT hearing officer who issued
findings of fact, conclusions of law, and a
proposed order for adoption by the IDWR.
On February 9, 1994, the director of IDWR
jssued & final order adopting the hearing
officer’s recommended order. The Miracle
application was approved for the diversion of
0.92 cfs. However, the portion requesting a
right to appropriate merely to increase the
marketability of a tract of land was deemed
to be for “speculative purposes” and was
denied. The Claycombs' amended applica-
tion was approved for 0.02 cfs. The final
order of the IDWR was affimed by the
district court and the Bransons have appeal-
ed.

iL

NATURE OF THE WATER
EMANATING FROM THE
MINE PORTAL

{11 The Bransons’ primary contention on
appeal is that the water emunating from the
mine tunne! is not subject to appropriation
because it does not flow off their land. Ac-
cording to the Bransons, this water is “pri-
vale water” within the meaning of 1.C. § 42—
212. Notably, however, in Branson I, the
Bransons stated the following as an issue to
be addrersed by this Court:

3. If, as appellants believe, the evidence
overwhelmingly proves-that the water did
not flew from the Branson property on the
surface in a natural channel, or at all, is
thig private water as provided in Section
41-212 [sie] of the Idahe Code; or was this
public water which Miracle could appropri-
ate for which he could establish a legal
water right.

As requested, the Court answered this issue,
expressly holding that the water is not “pri-
vate water” within the meaning of 1.C. § 42—
212 because it is not a lake, pond, pocl, or
spring. Branson I, 107 Idaho at 225, 687
P24 at 1352. Rather, “the water flow ema-
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nating from the mine portal is public ground
water subject to apprepriation.” Id

The mere fact that the decision in Branson
I was not favorable to the Bransons does not
enlitle them to raise the identical issue be-
fore this Court some ten years later. We
decline the request to revisit this issue. See
Anderson v. City of Pocatello, 112 Idaho 176,
731 P2d 171 (1986) (setting forth elements of
doctrine of collateral estoppel).

it 8

OTHER iSSUES

McDEVITT, C.J., and SILAK and

SCHROEDER, JJ., concur.

JOHNSON, J., sat but did not participate.

[
© EXerNUMBERSYSTEH
T

912 P.2d 644

{21 In their opening brief on appeal, the IDAHO SCHOOLS FOR EQUAL EDU-

Bransons have listed at least one and argu-
ably two additional issues, along with a re-
quest for attorney fees, in their statement of
fasues presented. However, they have not
provided this Court with any authority or
argument relating to these issues. A failure
to support an assignment of error with argu-
ment and authority is deemed a waiver of the
assignment. E.g., Stale v. Burris, 101 Idaho
683, 684 n. 1, 619 P.2d 1136, 1137 n. 1 (1980
(citing LAR. 35{a)(8)). Accordingly, we de-
cline to address these other issues.

Iv.

ATTORNEY FEES

3] Miracle requests an award of attor-
ney fees pursuant to LC, § 12-121 based on
the fact that this appeal was pursued frivo-
lously and without foundation. In light of
our prior decision in Branson I and the fact
that the Bransons provide little or no argu-
ment in support of their position on appeal,
we agree. Thus, we award attorney fees on
appeal to Miracle pursuant to LC. & 12-121,
but decline the State’s request for an award
of attorney fees as 2 sanction under Rule 11.

V.

CONCLUSION

The final order of the IDWR is affirmed.
Miracle is awarded attorney fees on appeal.

Costs to both Miracle and the IDWR.

CATIONAL OPPORTUNITY, an unin-
corporated association of superinten-
dents of schools, By and Through John
J. EIKUM, Roger Swanson, Richard Pe-
ters, L. Eldon Taylor and Donald Arm-
strong; Brian Silflow and Ganel Siiflow,
by and through their parents Dale and
Patti Silflow, husband and wife; Donald
Paul Cren, by and through his father
Gary Crea; Andy Cook, by and through
his father Larry Prally; Tavia Gilbert,
by and through her parents Terry and
Carolyn Gilbert; Gregory Lamm, by rnd
through his mother Kathy Lamm; Sara
Kae Gomez, by and through her parents
Kathleen and Jose Gomez; Dietrich
Stella and Jennifer Stelln, by and
through their parenis Charles and Re-
becea Stella; Gregory Daniels, by and
through his mother Nancy Daniels;
Gina M. Decker, by and through her
parents Gene and Linda Decker; Jenni-
fer A. Alder, by and through her parents
Max and Judy Alder; Angela F. Gerrard,
by and through her parents Roger and
Rhoda Gerrard; Catherine A. Sporleder,
by and through her mother Joanne Spor-
leder; Morgan Rounds and Seth
Rounds, by and through their parents
Ivan Rounds and Brenda Rounds; Kelli
Longeteig, by and through her parents
Willfred Longeteig and Beverly Longe-
teig; Don Hoffer, by and through his

mother Kit Hoffer; Sarah Malloy, by °

and through her mother Susie Mealloy;
Kory Turnbow, by and through his

ISEEO v, IDAHO STATE BD. OF EDRUC. 277
Citeas 128 Idaho 276

mother Donagene Turnbow; Shawna Ol-
sen, Shannon Olsen, and Ryan Olsen, by
and through their mother Teresa Qlsen;
on behalf of themselves and all other
school people of the State of Idaho simi-
larly situaled, Plaintiffs—Appellants,

and

Moscow School District # 28I; Lapwai
School Disirict # 341; Mullan School
District # 392; Potlatch School District
# 285; Whitepine Jt. School District
#286; Kendrick Ji. School District
#283; Kootenai School District # 274;
Cascade School Disirict # 422; St. Ma-
ries Jt. School District # 41; Orofino Jt.
School District # 171; Culdesac Jt,
School District #342; Genesee Jt.
School District # 282; Highland-Craig-
mont Jt. School District # 305; Dru-
neau-Grandview Jt. School District
#365; Dietrich School District # 314;
American Falls School District # 381;
Rockland School District # 382; Valley
School District # 262; Challis Jt. School
District # 181; Horseshoe Bend School
District #73; West Jefferson School
District # 253; Council School District
#13: Midvale School District # 433;
Garden Valley School District # 71;
Richfield School District # 316; Kellogg
Jt. School District # 391; Boundary

"County School District # 101; Kamiah
Jt. School District # 304; Lakeland
School District #272; Lewiston Inde-
pendent School District # 340; Wallace
Schoo! District # 393, Plaintilfs-Coun-
terdefendants—-AppeHants,

and

Jerry L. Evans, in his capacity as Idaho
. State Superintendent of Public Instruc-

tion; Phil Batt, in his capacity as Gov-
ernor of the State of Xdaho, Plaintiffs—
Respondents,

and

Daniclle Luber, Kristin Luber, and Sarah
! Luber, by and through their parents Ste-
- phten and Lorie Luber; John Reese and

Ellen Reese, by and through their par-
enis Ron and Susie Reese; Heidi Poehl-

" ing, Molly Poehling and Amy Poehling,

by and through their parents Mike and
Sharon Poehling; Brady Roark, Jenni-
fer Roark and Hailey Roark, by and
through their parents Keith and Laurie
Roark; Kimberly Mecham, Camille
Mecham, Aubree Mecham and Morgan
Mecham, by and through their parents
Milo and Diane Mecham; and Thomas
Ryan Heaily, by and through his mother
Christina Van Beuren, on behalf of
themselves and ail other school children
residing in and attending school in
Blaine County, Plaintiffs—in-interven-
tion—Respondents,

and

Blaine County School District #61;

Independent School District of Boise
City, Plaintiffs—in—infervention-Coun-
terdefendanis-Respondents,

v.

The IDAHO STATE BOARD OF EDU-
CATION, by and through Roy E. MOSS-
MAN, Roberta Fields, Diane DBilyeun,
Curtis . Eaton, Joseph Parkinson, Karl
Shurtliff, Keith Hinckley, and Jerry L.
Evans, as members of the Idaho State
Board of Education, Defendants-Re-
spondents,

and

The Legislature of the State of Idaho, by
and through Jerry Twiggs as President
Pro Tempore of the Senate and
Michael Simpson as Speaker of the
House, Defendants-Counterclaimants—
Respondents.

No. 21818.

Supreme Court of Idaho,
Boise, September 1995 Term.

March 7, 1996.

Unineorporated association of school su-
perintendents and others brought declarato-
ry judgment action against State Board of
Edueation and others alleging, inter alia, that
method of funding public schools did not
provide constitutionally required “thorough”
education. After remand, 123 Idako 573, 850
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