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Michael C. Creamer [ISB No. 4030] RECEIVED
Michael P. Lawrence [ISB No. 7288] JAN 28 201
GIVENS PURSLEY Lir o
601 West Bannock Street DEPARTMENT

]
P.O. Box 2720 WATER RESOURCE

Boise, Idaho 83701-2720

Office: (208) 388-1200

Fax: (208) 388-1300

www.givenspursley.com

Attorneys for Claimant Robert & Kathi Meyers Ltd, Family Partnership

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 47-15262
Case No. 39576 AFFIDAVIT OF MICHAEL C.
CREAMER
State of Idaho )
) ss.

County of Ada )

MICHAEL C. CREAMER, being first duly sworn upon oath, deposes and states:

1. I am an attorney with Givens Pursley LLP, counsel to Robert & Kathi Meyers
Ltd. Family Partnership.

2. I'make this affidavit based on my own personal knowledge.

3. Attached hereto as Exhibit A is a true, correct, and complete copy of the Warranty
Deed from Ronald C. Yanke and Linda L. Yanke to Ken Mulberry Enterprises dated December
11, 2089, obtained from the online database records of the Idaho Department of Water

Resources.

4, Attached hereto as Exhibit B is a true, correct, and complete copy of the Warranty
Deed from Ronald C. Yanke and Linda L. Yanke to Lex R. Christiansen and Pam Christiansen
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dated January 22, 1991, obtained from the online database records of the Idaho Department of

Water Resources.

5. Attached hereto as Exhibit C is a true, correct, and complete copy of the Real
Estate Purchase & Sale Agreement & Receipt for Earnest Money by and between Lex R.
Christiansen and Pam Christiansen, as Buyers, and Ronald C. & Linda L. Yanke, as Sellers,
dated January 7, 1991, obtained from the office of the general counsel for Yanke Machine Shop,

Inc.

6. Attached hereto as Exhibit D is a true, correct, and complete copy of the
Memorandum — Change in Ownership from A. René Martin, Deputy Attorney General, to Legal
File and Steve Clelland, IDWR Southern Region, dated May 6, 1991, obtained from the online
database records of the Idaho Department of Water Resources.

7. Attached hereto as Exhibit E is a true, correct, and complete copy of the letter
dated 20-May-1991 from Steve Clelland, Water Agent, Sr., Idaho Department of Water
Resources, Southern Region, to Lex R. Christiansen, obtained from the online database records
of the Idaho Department of Water Resources.

8. Attached hereto as Exhibit F are true, correct, and complete copies of the
Affidavit of Don Dean dated March 13, 1995, Affidavit of Doug Mathers dated March 13, 1995;
and Affidavit of Lex R. Christiansen dated March 13, 1995, obtained from the online database
records of the Idaho Department of Water Resources.

9. Attached hereto as Exhibit G is a true, correct, and complete copy of the Idaho
Department of Water Resources’ Order to Show Cause In The Matter Of Application For
Transfer No. 4002 Of Water Right No. 47-2137 In The Name Of Ken Mulberry Enterprises,
dated November 8, 2010, obtained from the online database records of the Idaho Department of

Water Resources.

DATED this 27" day of January, 2011.

ichael C. Creamer
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Subscribed and sworn to before me this 27™ day of J anuary, 2011.

%

AFFIDAVIT OF MICHAEL C. CREAMER

10631-2_1072266_1.DOC

Notary Public
Residing at

Y ia

My Commission expires: 'é [ /2014
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 27" day of January, 2011, the foregoing was filed,

served, or copied as follows:

ORIGINAL FILED

Clerk of Fifth Judicial District Court
Snake River Basin Adjudication

253 Third Avenue North

P.O. Box 2707

Twin Falls, ID 83303-2707

Fax: 208-736-2121

SERVICE COPIES

Director of IDWR
P.O. Box 83720
Boise, ID 83720-0098
Fax: 208-287-6700

Chief of Natural Resource Division
Office of the Attorney General
P.O. Box 44449

Boise, ID 83711-4449

Fax: 208-334-2690

United States Department of Justice
Environment & Nat’] Resource Div
550 West Fort Street, MSC 033
Boise, ID 83724

Kirk L. Christiansen
PO Box 950
Twin Falls, ID 83303

AFFIDAVIT OF MICHAEL C. CREAMER
10631-2_1072266_1.DOC

___U.S8. Mail
Hand Delivered
Overnight Mail
Facsimile

E-mail

U. S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-mail

1T

U. 8. Mail
Hand Delivered

Ovemnight Mail
Facsimile
E-mail

U. S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-mail

I

U. S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-mail

L]
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Pamela J. Christiansen [ ;U. S. Mail

3175 N.3600 E. Hand Delivered

Kimberly, ID 83341 Overnight Mail
Facsimile
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: . @ ATLERRCT, e
Lt ¥y #28581-FC A LAND TITLE COMPANY
o WARRANTY DEED
; For Valua Received

RONALD C. YANKE and LINDA L., YANKE, husband and wife

e o

' Herefnafter called the grantor, hereby prants, bargains, sells and conveya unto
KEN MULBERRY ENTERPRISES, a partnership composed of Kenneth A.

Mulberry iar_xd Jennifer Mulberry
whose address la: Box H, Kimberly, Idaho 83341

County, Idaho,

Hereinafter called the grantee, the following described premises, in TWin Falls
to-wil:

Per Exhibit -A- attached hereto and made a part hersof

TOGETHER WITH THE FOLLOWING: f
40 shares of stock in the Twin Falls Canal Company

0.78 ¢.f.a. of water from Rock Creek, License No. 47-2502, formerly

By

No. 45-2208, priority date 6/4/49,

0.6 c.f.s. of water from West Rock Creek, License No. 47-2137,
priority date 4/29/18.

TO HAVE AND TO HOLD the sajd premiees, with their appurtenances unto the said Grantee
and to the Grantee's heirs and assigng forever. And the sald Grantor does hereby
covenant fo and with the ssid Grantee, that the Grantor is the owner in fee siriple of said premises;
that they are free from all incumbrances except as described above and that Geantor will warrant
and defend the same from all Jawfil claims whatscever.

‘EXHIBIT

Dated: December 11, 1989

R R A A

RONALD c&fmm , LINDA L. YANKE ¢
STATE OF IDAMO, COUNTY OF Ada STATE OF IDAHO, COUNTY OF Twin Falls 5
On this © day of December. 1989, I herchy certify that this Instrumont wag filed for xecond at ;
tefore me, a notary public fa and for snid State, per. the request of TitleFact, Inc. E
#vnlly appesred Ronald C. Yanke and é‘l\ /700 o
R . . at minutes past - veloek Hm, [Z ’
T Linda L. Yanke, husband and wife thig DEC 1 ¢ 1989 day of o : eyt
19, in my offles, and 2uly tecorded in Buck 4 ““\F}“ o ‘ B
of Deeds at page ‘fi l)
RICHARD A, PENCE
w w2
Ex-Ofiicio m.%ﬁu
. CU * T
_ / iy (14, Tllts o0/
T Notdry Publlc Lg% Deputg.
Reslding at muxjé[ , Idnho Fres § é - )

Camm, Botrs - Clude, 19, 1995 MLl Grantee above
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: ) - . ‘EXHIBIT =R

FTownship 11 South, Range 18 E., B.M., Twin Falls County, Idaho
Section 22: Part of the NWI/4NWL/4 and part of the NEL/4NWL/4
describad as follows:

BEGINNING at the North 1/4 section corner of Bection 28 said

corner marked by a L/2" rebar which shall be the POINT OF

BEGINNING; ' .

THENCE South @°1{*'28" UWest along the 1/4 section line for
1219.45 feat %o a 5/8" vabar at the 5E corner of the
NEL1/4NW1/43

THENCE North 89218* 37" West along the sast line of the
NE1/4NUWL/4 for 20.00 feet to a poinkg .

THENCE Neorth Q@Q°11*28* West parallel to the past line of the
NE1/74NWL/4 for 3208.71 feet to a peointg

THENCE North 89°168"37" West for 208.71 feet to a 1/2" vebary

THENCE Scuth ©0°11'28" East for 199.51 feet to a t/2"° rebarsy

THENCE Scuth @<11'2B" East for 9.20 feet to a point on the .
south line of the NEL{/4NW1/4y .

THENCE North 89°161'37" West along the sauth line of the
NEL1/4NW1/4 for 1098.92 feet to a 5/8" rebar at the SW
corner of the NE1/4NW1/4j

THENECE North  @9@7* 52" West along the west line of the
NEL/4NUWL/4 for 192.39 feet to a 1/2" rebar;

- THENCE Scuth 8@%33 44" West for S535.18 feet to a 1/2" rebar;

THENCE South 88°443 27" West for 799.40 feet to a PuK. Nail on
section line;

THENCE North @*04* 18" West along section line Tor 1006.61 Feet
te a P.K. Nail, said wail lying South @°Q4%18" East for
235.06 feat from the NW corner of Section 22;

THENCE Bouth 89°17*15% East for 235.00 feest to a 1/2" vebar;

THENCE Narth @%@4* 18" West for 235.20 feet to a P.K. Nail on
section line;

THENCE South 89717’ 15" East along section line far 2417. 48 foat
to the POINT OF BESINNING.

SUBJECT TO: A county road right~of-way along the wast and north
gides.

TOBETHER WITH: HAn easement for ingress and egress described as

followss

BEGINNING at the north 1/4 section corner of Section =]

Township 11 South, Rarnge 18 E., B.M. said corher marked by a

1/&" vebayr which shall be the POINT OF BEGINNING;

THENCE South 2°11'28" East along the 1/4 section line for
1095.63 feet to a point;

THENCE North 83°16*27" West for £20.00 feet to a point

THENCE South @°11'28" East for 208.71 feet to a peint on the
south line of the NE1/4NWir4y

THENCE South 89°16*37" East along the south line of the
NE1/4NW1/4 for 20.02 feot to a S5/8" rebar at the SE covher
of the NE1/4NW1/4;

THENCE 8South 89°13744" East along the south line oF the
NW1/4NEL/4 for 25,00 feet to a pointg

THENCE Nowth @°11°28" West for 1319.44 feet to & point on i
a1t ’HGF‘LM

section linag
THENCE Nowrth 89¢11158" West along section lire for 25.00 feet to
the POINT OF BEGINNING. .

!
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Consymer Atlairs Depanment

1auyers fitle Jnsurance (Grporation
PO, Box 27667 .

TITLEFACT, INC.

L& VRIRY AVERIE MO TM
S G BOX AR
INIM FALLS. IDAHO 83300
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HARRANTY DEED

FOR VALUE RECETVED RONALD C. YANKE AND LINDA L. YANKE, husband and wife
kereinafter called the grantor, heveby pants, Basaains, sells and oomwepae el
LEX R, CHRISTIANSEN AND PAM CHRISTIANSEN, husband and wife

vwhnze adtress is: 3283 CRESTVIEW DRIVE, TWIN FALLS, IBAHD 83201 hevrsi-
catled grantes, the follawing desot ther prewises. §r- “WIN FALLS.
Eo-wsts

Tomewshan 31 Scuth, Ranue 18 2., LY., [ in Trile Toukt., Sdabe
Sectiore #fr R1/BNEL 4

ELCEPT

COMMENCING at the Northeast corner of t'e SE1/4NELsa nf Sectiem 213

THENCE Scouth alormg the Sast bowndary lise af saic SCIA4NCLZ4 3 distance of Tt
feet to a poird which iz the REM PO N 0OF BEGIMNMIMNG:

THENCE West parallel with the Nori! bed dare line of said SS14NSL/% o givd o -
ot 1E5 feets;

THENCE South parallel with the East docddacs Vwne of ssic SSIANELSS 5 ictepor
of 115 feet;

THENCE East parallel with the Morih 9ot der. 2o of <50 SEI/ANELAG 5 distioacs
af 123 feety

THENCE Norih along the £ast houndary :1e of sand SEI/Z4NELS4 a dictarce of v
feet b the REAL POYHY OF REGINNTNG.

Bention 32 SWLI/GNWESA, NWL/4NML:4

EXCEPT that part therecof deseribed as & itowe:
BEGINNING at the Northuwest corner of «ar ¢ Serticon S8

THENCE East aloma the Morth bourders 1:ode ©° saen Seet wor & distance of 258 ne

fe a poink:

THENCE South paralie! with the West sedarsy ling 58 saxd Section a 2iclanoe
235 feel to a poinbs

THENCE West parallel with the Novrth aoewrdacy Tioe of 5ud Section o 41 -3avme -
2353 feet to a point

THENCE foe~th glownin the Hest boundas. b o of =a-d Sy jav & distanee of 35 ‘oo

to bhe #DINT OF BEGINMING,

Gectiow 22:  NELJANWI/S

EXCEPT that part thereof desoribed w- ¥..1.owa:

BIIGINNING at a point 20 feet West of Bk Joutheas!t Curmor oF said ML AANUES:
THENCE Newth 208,71 feel;

THENCE West 208,71 fept:

THENCE South 208,71 feet;

THENCE East 208,71 Feet to the PFOINT OF BEGINMING.

SUBJIECT TR:  Tuivn Falls LCounty Highwsay Loobt of Wav

UXCERT:

Towrnship 1 South, Range 18 E., B.l. . Ywrr Falls Lounty, [dabo

Seckion 22: Part of the NUL/4NWL/S and part of the NEIJONWL/H deecribed as
swllowc:

REBIMNING st the Nerth 1/4 section cornee of Secticn E2 said corner naresd . 3
VWS vrebar which shall he Lthe POINT 02 BFCIANING:

THENCE South 0°11°E8" West along ti 1.0 zeetien L dse for 31947 fpet &o |

F8" rebar at the SE curner of bae 80D AMUL g

s

+ ——
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THENCE Norwh' os~16% 57 WEDE mi®rig viim wmew aare o
oo a owinty

THENCE Novth  O°1EY2A° dest saraliv: ' wne samd five o Phs NED TaME S0 tr
208.71 feet Lo 3 porats

THENCE Norcth 8918 37" West for G637  Fagr 2o s LAY splaes

HEMCE Somth FLIVEB" East Ffor 195 Foet So s @ robar:

THENCE Scuth  {P11'20" East forr 9029 Tnel o a teent on bhe seadh fine A€ bap
MEL/4NW1/4:

THENCE North 95971637 West alono o oefh i of Lhe WE,
veel Lo a /78" rebar at the SW - o e 29 ke 4810 4pMe sy

THENCE Herth O°OF1ES" Heot alenr »an # 0 ;. o - bha NES aNUL & Froe §9m 7 D
faet bto a L/ rehar:

THENCE Santh 80°53* 04" West for S35 78 foml we a0 72" ashaes

THENCE Suuth B8%GATETY Mest for 9%, 4 foet oo 5. 4 Nail! o secticr ioqe-

THENCE North  £P04718" Uest along ot oo 3 ive T :
sald nail lying South PG4 187 Sast fae
Rection 223

THENCE South &9217V{5" East for Z¥i.0n Jeel to o 1,3 pebas:

THERCE North (047 18" West for 235 04 fiet ho a M. Nail on vectice 3ive:

THENCE South 8317 15" East along seeticr line *ar S417-48 feet o thi PETRT O
BEGTNNING,

Fatlds sy fen [

B8 Teet e & f
M et froa tho Ml ogeeep -

SUBJEET TO: A county road right-a-pas along this west and worth =idpe,

TOBETHER WITH: An easement for ingens  ang eqrecy; deseriled as folloms:
BEGINNING at ihe north 1/4 section covver of Section 22, Townshin 31 Scuth,
Ranpe 18 E.. B.o, said corner marked ov - 1/2Y vebar which shall be the ROENT 7

REGTNMING ¢

THEMCE South 9 10988% Eact alono e n cectiee §ime for 109S.63 Toet £y sz
pownt g

THENCE Nurth 89°16° 37" West for 23 99 fmet Lo = point:

THENCE South  PLEV28" East for 20 ™0 fret Yo oa soint on the noeubb Yive of ko
NEY/4NWL/ 4G .

THENCE Scuth BA918T27% East alenp s oodh live -f che oF! F4NM /4 24p .0 ¢ s
fret lu a T/8" rebar at the SE . werr of bhe 01 ~4MYIz4:

THENCEL Houlh 89013744 East alovur e cmabt "uve of fop Nbps FANEN SR ey e,
Teet o a aoimt:

THENCE North 041310 28" UWest for $3.%. 44 test &« + zeint ar seetion san:

THENCE Nevth 39701'808" Hest along *antsar livg Fre 5,00 foob be the 2OTHT &
BEGINNTNG.

AND EXCERT:

Township 11 South, Ranpe 18 £., B.M.. “a.n Falls Courty, 1sabe
Section 227 A garcel of land locatad |« the W /OMNWESS and aore BATE s e
described iz follows:
COMMENCING at the vorthwest cerner of rard Section i
THENCE South (047 18" East alorg the west bornmdary of Section 22 far o disbar-e
af 1&841.681 femt to the TRUE POINT 0F BEGINNING:
THENCE North 88°44737" East for o gigtaawe of 795,54 feet:
THENCE North AOP32748" East for a digtawce o 53% 37 feet t¢ a noint an bhe eacs
bawndary &F the NULZANWL/4 of Suctiea 39
THRENCE Suath  0205704" East alang 1ie east Sourdary of the NWIAANWLSA of Seev
32 for a distance of I7.€7 faet to o point oh the novihewls winm o Pogie
Canvon:
THEMCE asanp the rortherdy rim of Pogl Sveer Camsen on approdinatetly she
allowing courses:
Morth 82°30% 497 Hest 84.57 fewt:
Semakhe TREOZVG4Y Yput, 2PTA. 18 tept .
Soukk: YEYA3Y 1EY West, BRI IG .t
Sauth 1936 4E" West. 120L30G dopl:
Soubk 7348701 West, 118,18 {eet:
South B&234°21Y West, 133.75 feet:
South §1°31'S51* West, 231,432 feet;
South 13709 18" West, 235.44 feet:
South 45709 14" Yest, 70, 80 feet:
South 5757 07" West, 77.85 feet:
VHIFNEE igaving the northerly rim of Rovw Craek Csnyver, Scouth 42703 39" Mest for
a distance of 101.31 feet ta a neint on the west boundary of Spotior joszs




FIHAGLE UL WU LD WEKL slUfig THe weSsT Rouncary or Secuion Ee ror a aiRTaATCE
wf FRu. i fret Eo the TRUE patsT ¢ BERTMMING,

SUBJECY TO: A 25,00 foot wide rcuaby » xad s1abt of way xlone Lhe westpod
hovrdary of the described parcel.

GRL

AND SUBJECT TD: R 25.0 foot wide accoss pasement for the purposs oF Lnueess
Egrens, caid casement 1c centered o ine Followirg described lime:

COMMENCING at A point that iz Seuth  &904t 1an East; 13.64 feet from the
northwest corner of the afore deseribed parcel ard being the point of beginine
caid easement:

THENCE alorg the centerlirne of the pasedent on the following cowrses:

Fcuth 83739 14" East, 81.16 feet:

South 5234'03" East, 51.83 feet:

South 4825 46" East. 38.0% Fret-

South IP3I7* 10" Fast, 137.45 *erd:

South BPOO'4E” East, 36.03 Feei:

South 8P 17*53" East, 42,03 Frpt: .
North 73*37'00" East, 41.30 feet to a soint on the racterly boundarv oF tha

armre desorribed parcel ard being the terminus of waid easgment .,

TO HAVE AND TO HOLD the said premises, with their appurtenances wito the saic
Grartee and the Grantee’s heirs and assins Forever. And the said Grantor doos
hereby ceverant to and with the said Grantee, that the Grantor iz the cwner
simple of said pé-;gises; that they are free from all ivcunbrances except

(

described above/398 BRGEPE-SARCRORYY:Spd, FAFURBRARCRTIh TREPELES . Phas 426k

clains whatsooever,

in e

Dated: JANURRY &2, 1991
_-&_wegﬁf) ¢ dwd;f
RONALD p Y| . .
Wik S L ennfio
LINDA L. YRNKE

STATE OF IDAHO
County of L&ele—

I this tday of d}’?.' 951, sefore me. & Notary Pablic in ang Foo wn.
State. persorally appefred ROMALD ©. vANZE OND LINDR L. YANKE. nhusbhamd S e
aowy 1o me to be the persons vhoese name  sre supsoribed Lo the forevoing
instrupent and ackeowledged to me that tue, execuind the same.

HD
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ATTORNEY WORK PRODUCT - CONFIDENTIZ
TO: LEGAL FILE and o —
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FROM: A. Rene' Martin . o -
Deputy Attorney General ©oETIRIL L L nEsdurces
’ : Stomiarn e NN
. , vemaErn tonn Uiea
: Owvnership of water right between two claimants to chén%e

in ownership of same water right

- Hotices of change in ownership as reguired by TIdaho Code § £2-
1409 (7) have been filed with IDWR by both Ken Mulberry and Iex R.
Christiansen to the same claim to a water right, SRBA Claim No.
A47-~02137. Sald water right is for .60 cfs for irrigation use from
3/5 to 11/15 in the SW 1/4 NW 1/4 Section 22, T. 11 S., R. 18 E.,
B.¥., Twin Falls County. The previous owner of said right, Ronald
C. ¥Yanke, filed an SRBA claim for said right based on a license on
Decenber 13, 1988. :

Both Mulberry and Christiansen in .Jiling their notices submitted
rroof o©of ownership as regquired by the statute. Mr. Mulberry's
proof of ownership included a warranty deed dated December 11, 1989
by which Yanke conveyed to Mulberry "Part of the NW 1/4 NW 1/4 and
part of the NE 1/4 NW 1/4" of Section 22, T. 11 §., R. 18 E., B.M.,
Twin Falls County, as well as certain water rights, including "0.6
c.f.s. of water from West Rock Creek, License No. 47-2137, priority
date 4/29/18.% Christiansen's proof of ownership included a
warranty deed dated January 22, 1291 by which Yanke conveyed to
Christiansen certain land in Section 22, including the "SW 1/4 NW
1/4." To summarize, the previous owner sold the SW 1/4 NW 1/4 to
Christiansen, but in a prior transaction had sold the water right
appurtenant to that land to Mulberry in connection with the sale
of another piece of property. Both Christiansen and Mulberry are
now claining a change in ownership to the same water right.

It is a fixed principle in Idaho law that the owner of a water
right may sell the right separate from the land. Because the
previous owner had already so0ld the water right to Mulberry prior
to selling the property to which the right was originally
appurtenant to Christiansen, IDWR is unable to accept the change
in ownership of claim to a water right filed by Christiansen. If
Christiansen wishes to challenge this determination, he can file
an additional claim’'and pay appropriate Ffees.

A letter should be writkten by IDWR to Mr. Mulberry stating that
notice of change in ownership to a claim to a water right has been
received by IDWR from both him and Mr. Christiansen, and that the
right has been changed to Mr. Mulberry's name. Mr. Mulberry must
file a transfer with IDWR pursuant +c Idaho Code :§i'42~222 fﬁfore
YL
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he can use the water elsewhere. Also, a letter should ba written
to Mr. Christiansen stating that IDWR cannot accept his change in
ownership to a claim to a water right, as a deed submitted by My,
Mulberry shows that the right was previously conveyed to him. If
¥r. Christiansen wants to challenge Mr. Mulberry's claim to
ownership, he must file a claim in his own name and pay appropriate
fees, and the matter will be determined in the SRBa.
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State of idaho

DEPARTMENT- OF WATER RESOURCES

Southern Region, 222 shoshone St. East, Twin Falls, Idoho 83301 (208) 734-3578

CECIL D. ANDRUS . ] 20-May-1591 0S:18 - R KETH HIGGINSON

Gowemor oo . Direcror

LEX E. CHRISTIANSEN
323 CRESTVIEW

TWIN FALLS ITD 83301

RE: A47-02137 CHANGE OF OWNERSHIP

DEAR MR. CHRISTIANSEN,

YOU RECENTLY SUBMITTED A CHANGE OF OWNERSHIP FOR THE ABOVE
CLAIM TO OUR OFFICE. THIS CLAIM ALSO HAD A CHANGE OF OWNERSHIP
FILED BY KEN MULBERRY ENTERPRISE. TO RESOLVE THIS SITUATION
THE FILE WAS REVIEWED BY OUR LEGAL STAFF. BASED ON THIS LECGAL
REVIEW IDWR CANNOT ACCEPT YOUR CHANGE OF OWNERSHIP SINCE THE
WATER RIGHT WAS PREVIOUSLY SOLD BY WARRANTY DEED TO KEN
MULBERRY ENTERPRISE.

IF YOU WISH TO PURSUE THIS WATER RIGHT AND CHALLENGE MR.
MULBERRY'S CLATM TO OWNERSHIP, YOU MUST FILE A CLATM IN YOUR
NAME AND PAY THE APPROPRIATE FEES. THE MATTER WOULD THEN BE
DETERMINED IN THE SREA.

IF YOU HAVE FOURTHER QUESTIONS PLEASE CONTACT OUR OFFICE.
SINCERELY,
STEVE CLELLAND

WATER AGENT, SR.

ENC:
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AFFIDAVIT

IN THE MATTER OF:
Claim #A47-15262

STATE OF IDAHO

Twin Falls

COUNTY OF

DON DEAN
BEING FIRST DULY SWORN,

DEPOSES AND SAYS: I personally irrigated and cleaned feed
ditches on Drooertv—TUUatEd"Tn—Twtn—Faiis—CUuntv——that-UrUperty
being in T11l5 R18E S22 and T11S R18E S23 within the quarters
IisTed in the attached Adjudication Clzim Prorile Report.
I began irrigating the above property in 1947. The water source
that was used originated from groundwater springs, unamed stream
and waste water from claim #A47-02479A. Prior to the above
date, my grandfather Edward McCarty irrigated with the same
water since 1942. I have lived on the described area for the
past 47 years and am still living there.

- —
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(SIGNATURE )

igsscnzaﬁn.ann SWORN TO BEFORE ME THIS fzggi'nnx OF :?ﬁkikj A (ﬂA%k, .
SN0 e %uﬂ o

(NOTRRY PUBLIC}
meuimluik Lol &, ca T e e il

SHAPONIEMHS
NOTARy PUALIC - S1ATE OF IDAHO
Fzitding al Twin Folls, idaho

My Comml..swn Eanlres 5/19/98
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WE

UL, S LY,

MY COMMISSION EXPIRES
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A47- 15267
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AFFIDAVIT

IN THE MATTER OF: )

: }
(Lo #FYT - 456D

STATE OF IDAHO :
COUNTY OF /pz,4 L2l 3 ;

- Ler f s ho v ey BEING FIRST DULY SWORN,
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19 é’v
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SHARDN LEWIS --§
Ty PUALIC  S1AIL OF JDAHO %
Residing al Twin Falls, Idaho 'g
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BEFORE THE DEPARTMENT OF WATER RESOURCES
i OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR

TRANSFER NO. 4002 OF WATER RIGHT NO. )
47-2137 IN THE NAME KEN MULBERRY ) ORDER TO
ENTERPRISES ) SHOW CAUSE

The Director of the Department of Water Resources (Department), being
charged with the duties of protecting vested water rights, enforcing specific statutes of
the State of Idaho and the rules promulgated by the Department makes the following
Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. OnOctober 17" 1919, the State of Idaho licensed a water right to Alice A.
Pope for 0.60 cfs from an unnamed stream tributary to Rock Creek for irrigation and
domestic purposes with a priority of Aprif 26", 1918. The purpose of use is for irmigation
of 30 acres described within the SW1ANWY of 522, T118, R18E. The water is diverted
from the stream within the SW%4SWY; of 823, T118, R18E. The water right is now
numbered 47-2137.

2. OnDecember 13", 1988, Ronald Yanke filed a claim in the Snake River
Basin Adjudication (SRBA) for water right 47-2137 claiming the use as licensed.

3. On June 28", 1990, Ken Mulberry Enterprises (applicant) filed a change
of ownership notice for claim 47-2137.

4. OnMay 8" 1991, the Department received a memorandum from the state
attorney general’s office indicating two claimants had filed fo change ownership of the
same water right. The applicant’s proof of ownership included a warranty deed dated
December 11, 1989, by which the original claimant, Ronald Yanke, had conveyed to the
applicant “part of the NW % NW % and part of the NE % NW %’ of 5§22, T118, R18E,
along with water right License No. 42-2137. The other claimant, Lex R. Christiansen,
provided a warranty deed dated January 22, 1991, where Mr. Yanke had conveyed to
Mr. Christiansen lands that included the SW ¥4 NW % of 522, T11S, R18E, which is the
property that License No. 42-2137 was and remains appurtenant. As idaho law aliows
water rights to be sold separately from the land, the water right was changed into the
appiicant's name. Memo advised the Department to contact applicant to inform him he
was required to file a transfer prior to utilizing the water right,

5. OnApril 9", 1992, Ken Mulberry Enterprises filed an application for
transfer numbered 4002 (now numbered 67718 in transfer database) (application). The
application involves moving water right 47-2137 from licensed lands within the
SWYZNWYL of 822, T11S, R18E (30 acres) to lands within the NWYNWY of 8522,
T118, R18E (30 acres). The application proposes to convey the water from the existing
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diversion from the Unnamed Stream (locally known as the West Fork of Rock Creek)
located within SWY: SW¥4SWY; of S23, T11S, R18E and inject it into Rock Creek and
then re-divert the water from Rock Creek within the NWY4 SE% NW of 822, T11S,
R18E for irrigation of the lands described above.

6. On April 24™ 1992, Ken Mulberry Enterprises amended claim 47-2137
changing the location of the lands irrigated and the means of diversion to match the
way the transfer proposes the water to be used.

7. On October 15%, 1992 the Department advertised the transfer application.
On Octaber 21st, 1992, a formal protest was received from William J. Williams
(protestant). Protestant objected on the basis that he felt more water was being
diverted from Rock Creek than actually was necessary for irrigation. Protestant stated
he would agree to this and other transfers on Rock Creek provided the volume of water
was “checked” and that “there is in fact that much water available.”

8. On November 17", 1992, the Department mailed letters to protestant and
applicant acknowledging receipt of the protest, describing Department actions
conceming protests and applications, and suggesting they contact one another to
determine the exact nature of the protest and to possibly resolve the matter.

9. OnFebruary 25", 2002, the department contacied the applicant
recﬂ:.aesting information regarding their intent to proceed with this application. On March
18", 2002, the Department received a letter from applicant stating they were still
interested in pursuing the application. They asked the Department to hold the
application until they had time to meet with the protestant concerning his protest.

10.  On November 9% 2005, the Department forwarded a letter to the
applicant stating the Depariment would make a recommendation to the Snake River
Basin Adjudication (SRBA) Court to license water right 47-2137 on the licensed place of
use due to the fact that a transfer for this right had never been completed. Accordingly
the Department has recommend right 47-2137 for 0.58 ofs for irrigation of 28 acres
within the SWYNWY: of 822, T118, R18E similar to the original license. (Acres were
reduced from 30 to 28 based on GIS analysis of field boundary.)

11.  The Department has also recommended right 47-15262 in the SRBA to
Lex Christiansen for irrigation of the same 28 acres within the SWY%NWY of S22, T1 18§,
R18E from wastewater. This right overlaps with right 47-2137 as recommended.

12.  The Department has also recommended rights to the Twin Falls Canal
Company for irrigation of the lands within their service area including the NWY%NWY of
S22, T118, R18E. The Twin Falls Canal Company records indicate there are currently
canal shares associated with these lands. (Land which are proposed to be irrigated if
transfer is approved.)

13.  In 2007 the SRBA recommendation for right 47-02137 was objected to by
the Twin Falls Canal Company and by Ken Mulberry Enterprises. These objections are
not yet resolved.

ORDER -Pg 2



14.  On March 25" 2010 the property which the applicant is seeking to
transfer water right 27-2137 fo (NW¥%NWY of $22, T11S, R1 8E) was sold to Robert J.
Meyvers.

15.  On June 28™, 2010, an unopposed motion for realignment of parties was
filed on behalf of the applicant in the SRBA. Motion indicates that Robert Meyers has
assigned and transferred interest to the following claims: 47-02137; 47-17301; and 47-
17302. The motion states the Mulberry's are owners of recard of the properties the
above claims are appurtenant. Contrary to the motion, current records indicate the
applicant owns the properties 47-17301 and 47-17302 are appurtenant, but only owns
water right 47-2137, and not the property it is currently appurtenant nor the property it is
proposed to be moved to pursuant to the transfer.

CONCLUSIONS

For applications that propose changing the place of use of a water right, the
applicant not only needs to show that they own the right involved with the transfer &/or
the land to which it is appurtenant, but they must also show that they own the land
where they are proposing to move the water right to. If the land is owned by a party
other than the applicant, then the applicant must have some sort of documentation from
the current owner of the land allowing the applicant to move the water right(s) to iheir
land. In addition, documentation must be included that addresses the ownership of the
right(s} on the land. The documentation must clearly address the issue of whether the
applicant will retain ownership of the right(s) on someone else’s land, or whether the
land owner will own the right(s) once the transfer is approved.

IT IS HEREBY ORDERED as follows:

1. Within 30 days of the date of this order Kenneth Mulberry Enterprises
shall demonsirate {o the satisfaction of the Director their continued interest in pursuing
the application for transfer.

2. Within 30 days Kenneth Mulberry Enterprises shall also provide evidence
to show that Kenneth Mulberry Enterprises has legal access to the property described
in the application and clearly demonstrate the ownership of the right if it becomes
appurtenant to the lands within the NWY:NWY of S22, T11S, R18E.

3. Failure to respond will provide cause for the application to be voided or
rejected.
44

DATEDthis &  day of November, 2010.

Allen Memitt
Southern Region Manager
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CERTIFICATE OF MAILING

| hereby certify that on the g day of November, 2010 a true and correct copy of the above and foregoing
Order to Show Cause was forwarded with all required charges prepared, by the methods indicated below, to
the pariies listed:

KEN MULBERRY ENTERPRISES Hand delivered
PO BOXH U.S. Mail-Regular
KIMBERLY ID 83341 U.S. Mail-Certified _X__

Fax -
WILLIAM L MAUK Hand delivered
MAUK & BURGOYNE U.S, Mail-Regular X
PO BOX 1743 U.S. Mail-Certified
BOISE ID 83701-1743 Fax
WILLIAM J WILLIAMS Hand delivered
WT WILLIAMS [ NC U.S. Mail-Regular _ X
3094 N 3200 E U.S. Mail-Certified R
TWIN FALLS ID 83301 Fax
ROBERT MEYERS Hand delivered
3921 N 3300 E U.S. Mail-Regular _X_
TWIN FALLSID 83301 L.S. Mail-Certified

Fax
MICHAEL C CREAMER Hand delivered -
PO BOX 2720 U.S. Mail-Regular X
BOISE 1D 83701-2720 LS. Mail-Certified

Fax

N MM
Marl A. Baldwin

Administrative Assistant |
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