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Subcases
01-4 (Twin Falls Canal Co.)
01-6 (American Falls Reservoir Dist. #2)
01-10 (Twin Falls Canal Co.)
01-209 (Twin Falls Canal Co.)

In Re SRBA

Case No. 39576
ORDER DENYING GROUND WATER
DISTRICTS’ MOTION TO FILE
SECOND AMENDED OBJECTIONS

Background
IGWA’s First Objections
On October 4, 2006, the Idaho Ground Water Appropriators, Inc., IGWA) filed
Objections in subcases 01-4, 01-10 and 01-209 objecting to quantity (“The quantity should not
exceed 5/8” per acre consistent with the rights of all other surface water coalition rightholders.™)
and place of use (“Conditions should be inserted to limit this right to actual irrigated acres for
conjunctive management purposes.”). The same date, IGWA filed an Objection in subcase 01-6

objecting to source (“High surface water runoff from snowmelt or rain.”).!

Ground Water Districts’ Amended Objections
On January 13, 2009, the Ground Water Districts were granted leave to amend their
Objections to “more clearly define the issues in the original objections.” Their Amended

Objections in the four subcases were essentially the same:

"IGWA is now known collectively as the “Ground Water Districts.” See May 29, 2008 Order Granting IGWA’s
Motion for Substitution of Perties in multiple subcases 01-4, ef al.
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Source: A condition should be added to reflect that for conjunctive administration
this water right is a flood right and available only dunng hlgh-ﬂow periods.

Quantity: A condition should be added to reﬂect that for conjunctive
administration the quantity of water available to supply this right has historically
been limited to the period of high flows resulting from snowmelt. Accordingly,
consideration should be given to the history and seasonal availability of water so
as not to require replacement water at times when the right has not received a full
supply. Additionally, for purposes of conjunctive administration, the irrigation
requirement for purposes of a delivery call, the quantity should not exceed 5.8
inch per acre head gate delivery.

Period of Year: The season of use should be limited to the high-flow period only,
ending in late June or early July. Consideration should be given to the history and
seasonal availability of water so as not to require replacement water at times when
the right has not received a full supply.

Place of Use: For purposes of conjunctive administration, the irrigation
requirement for purposes of a delivery call is limited to actual irrigated acres.

Other Conditions: A condition should be added to this water right [sic] is not
entitled to make a delivery call against junior priority ground water rights.
Alternatively, conditions that limit the season of use, priority date, and identifies
the source as flood flows from snow melt should be included in times of shortage,
for conjunctive administration purposes.

Order on Motions for Summary Judgment

On December 11, 2009, the Special Master entered an Order on Motions for Summary
Judgment in multiple subcases, including the above four claims. The Special Master concluded
in relevant part:

1. The source of water for all rights listed in the Supplemental Eagle Decree
is the Snake River not limited by classification as flood or high flow;
2. The priority dates decreed in the Eagle Decree are valid;
3. Flood water rights are not subordinated to junior hydraulically connected
water rights; [and}
4, The season of use for flood water rights should be IDWR’s standard
season of use[.]

Order, at 19,

Ground Water Districts’ Motion to File Second Amended Objections ,
On November 30, 2010, the Ground Water Districts filed their Motion fo File
Second Amended Objections in the four subcases. In this Motion, the Ground Water
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Districts sought to make minor changes to their earlier 4mended Objections. What
follows are their proposed second amendments with earlier portions stricken:

Source: A condition should be added to reflect that for conjunctive administration
this water right is a flood right and available only during high-flow periods.

Quantity: A condition should be added to reflect that for conjunctive
administration the quantity of water available to supply this right has historically
been limited to the period of high flows resulting from snowmelt. Accordingly,
consideration should be given to the history and seasonal availability of water so
as not to requn‘e replacement water at tlmes when the rlght has not recelved a full

Supply

t&eh—per—&ere—heaé—ga%e—éehve&y Add1t10nally, the quantlty under tlus water r1ght

should be reduced to reflect present needs, beneficial use and in no event should
the quantity exceed 5/8 [sic] per acre. The quantity element should be reduced to
reflect the actual irrigated acres.

Period of Year: The season of use should be limited to the high-flow period only,
ending in late June or early July. Consideration should be given to the history and
seasonal availability of water so as not to require replacement water at times when
the right has not received a full supply.

Place of Use Fef—p’di?eses—ef—eeﬂjﬁﬂeﬁe—&émwﬁm&eﬂ,—fhe—megaﬁeﬁ

total acres under this water right should be reduced to actual 1rr1gated acres. The
guantity element should be reduced accordingly.

Other Condltlons A—condition-sheuld-be-addedto-this-water right fsie]4s-not

fer—eeﬂj—w&eﬁ’ee—edfmms{&rea—p&epeses— A condmon should be recommended by

the Director of IDWR to comply with the historic Water District 1 administration,
delivery and accounting of this water right and the storage reservoirs in Water
District 01.

[Subcase 01-6 only — The current condition recommended by the Director of
IDWR is confusing and should be reworded in order to comply with the historic
Water District 1 administration, delivery and accounting of this water right and
the storage reservoirs in Water District 01. As currently recommended, the
administration of water right 01-6 would distribute water to AFRD2 inconsistent
with the distribution of this right for the last 30 years by allowing AFRD2 to
count previously stored water as natural flow as long as the reservoir fills by or
after April 30.]

a) Conditions should be inserted to limit this right to water available below
Blackfoot, except when upstream storage has filled.
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b) Conditions reflecting that for administrative purposes consideration will be
given to the history and seasonal availability of water for diversion which may
reduce the quantity element of the water right.

¢) A condition should be added that this water right is not entitled to make a
delivery call against junior priority ground water rights. Alternatively, conditions
that limit the season of use, priority date, and identifies the source as flood flows
from snow melt should be included in times of shortage, for conjunctive
administration purposes.

d) A condition should be added clarifying that the quantity element of this water
right is not a guaranteed amount but is an authorized maximum that can be
diverted if available and used beneficially.

Joint Opposition

The American Falls Reservoir District #2 and Twin Falls Canal Company filed their Joint
Opposition to Ground Water Districts’ Motion to File Second Amended Objections on January 3,
2011. They argued:

[Tlhe proposed amended objections do nothing more than make insignificant

wording changes, ask for conditions which contradict existing decrees and Idaho

Jlaw, and are not within the province of this Court, and in any event, do not set out

a valid claim, defense or objection. Therefore, granting leave to amend the

objections as requested by GWD would cause unnecessary delay in these

proceedings, and therefore the motion should be denied. '
Joint Opposition, at 2.

Hearing on Ground Water Districts’ Motion to File Second Amended Objections
The hearing on the Ground Water Districts’ Motion to File Second Amended Objections
was held by telephone on January 10, 2011. The following counsel appeared:

1) Ground Water Districts
Candice M. McHugh
2) American Falls Reservoir District #2
Issaac D. Keppler
3) Amalgamated Sugar
Josephine P. Beeman
4) City of Pocatello
Mitra M. Pemberton
5) Freemont Madison Irrigation District
Jerry R. Rigby
6) Independent Water Users
Robert L. Harris
7) State of Idaho
David I. Stanish
Michael C. Orr
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8) A&B Irrigation District
Roger D. Ling
9) United States of America
USDI/BLM — David L. Negri / Fredric W. Price
USDI/BOR — David W. Gehlert
10) IDWR
Chris M. Bromley
Conclusions of Law

A review of the Ground Water Districts’ proposed Second Amended Objections reveals
the amendments make no significant changes from their January 13, 2009 Amended Objections.
Rather, the changes are more in the nature of refinements of their earlier arguments.

While it is commendable that the Districts are making a good faith effort to fairly notify
the parties of their positions, it is does not warrant another round of responses and the risk of
further delays and it is unlikely the other parties will be able support a reasonable claim of
surprise if these further amendments are denied. If the Districts are concerned about discovery,
relevance or admissibility with their proposed amendments, that can be addressed at a later time.

The matters at issue are fairly framed now and are ready to move forward toward final

resolution.

Order
THEREFORE, IT IS ORDERED that the Ground Water Districts® Motion to File Second
Amended Objections is denied.

DATED January 20, 2011. /_,

TERRENCE A. DOLAN
Special Master
Snake River Basin Adjudication
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