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CHA.RLES L. HONSINGER (ISB #5240) DEPARTMENT OF

RINGERT CLARK CHARTERED WATER RESOURCES
455 S. Third Street, P.O. Box 455

Boise, Idaho 83701-2773

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

e-mail: clh@ringertlaw.com

Attorneys for Claimants/Objectors Heltsley and Felton

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )
) Subcase Nos. 75-10603, 75-14531
(Case No. 39576 )
) AFFIDAVIT OF CHARLES L. HONSINGER IN
) SUPPORT OF MOTION TO ALTER OR AMEND
)
)
)
)
STATE OF IDAHO )
) S8
COUNTY OF ADA )

CHARLES L. HONSINGER, being first duly sworn upon his oath, deposes and says that:
1. I am the attorney of record for Claimants/Objectors Heltsley and Felton in the above-
captioned matter.
2. I'make this affidavit based upon my own personal knowledge and belief of the facts
contained herein.

3. One purpose of this affidavit is to satisfy the LR.C.P. 59(a) requirement that any
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motion for a new trial be accompanied by an affidavit stating in detail the facts relied
upon for such motion. This affidavit is submitted in the event that it is determined
to be necessary by the Special Master.

4. I'have reviewed the trial transcript in this matter in detail and attach hereto as Exhibit
“A” a true and accurate copy of the same.

S. The facts relied upon by claimants Heltsley and Felton as a basis for their request for
anew frial because of “irvegularity in the proceedings” at trial are contained in such
trial transcript. Such facts include questions, testimony and discussion located as
follows within the transcrif}t:

A, P.113,In. 13 -p. 114, In. 13.
B. P.139,In. 5 -p. 141, 1In. 10.
C. P.257,In. 7 - p. 258, In. 10.
D. P.162,In. 18 -p. 163, In. 4.
E. Pp. 412 - 440.
F. Pp. 443 - 449,
6. Attached hereto as Exhibit “B” is a true and accurate copy of the transcript of the

Initial hearing held on January 6, 2011 in Snake River Basin Adjudication District

(ol ). Moo

Charles L. Honsinger *

Court Subcase No. 75-10547.

Further your affiant sayeth naught.
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STATE OF IDAHO )
)ss.
County of ADA )

On this 14" day of January, 2011, before me, the undersi gned, a notary public in and for said
state, personally appeared Charles L. Honsinger, known to me to be the individual that executed the
foregoing affidavit, and acknowledged to me that he executed the same.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official seal,
the day and year in this certificate first above written.
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CERTIFICATE OF MAILING

Ihereby certify that service of the within and foregoing document was made this 14" day of
January, 2011, by mailing a copy thereof, postage prepaid, to each of the parties listed below.

Director of IDWR
P.O. Box 83720
Boise, ID 83720-0098

Patrick Murphy
14 Blaze Tree Trail
North Fork, ID 83466

Daryl Hull

15 Blaze Tree Trail
North Fork, ID 83466

S 2 e s

Charles L. Honsinger
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IN THE DISTRICT COURT

OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO

IN AND FOR THE CCUNTY OF TWIN FALLS

IN RE SRBA

CASE NO. 38576

Subcase No. 75-10603,
75-14531, 75-14532

TRANSCRIPT OF DIGITALLY RECORDED PROCEEDINGS

BEFCRE:
DATE:
TIME:
PLACE:

HEARING:

TERRENCE A. DOLAN, Special Master
Friday, February 26, 2010

9:00 a.m.

Snake River Basin Adjudication Building
253 Third Avenue North

Twin Falls, Idaho 83301

Court Trial




APPEARANCES:

Mr. Jerry R. Rigby of Rigby, Andrus & Rigby, Chartered,

25 North Second East, Rexburg, Idaho, 83340, appearing on
behalf of the Ann M. Heltsley Living Trust and Stuart L. and
Mitzi Felton.

Mr. Daryl Hull, 15 Blaze Tree Trail, North Fork, Idaho, 83466,
appearing pro se.

Mr. Patrick Murphy, 14 Blaze Tree Trail, North Fork, Idaho,
83466, appearing pro se.

Mr. Garrick Baxter of the Idaho Attorney General's Office,
Natural Resources Division, 322 East Front Street, Boise,
Idaho, 83702-7374, appearing on behalf of the Idaho Department
of Water Resources.




WITNESSES:

CRAWFORD, Adele
Direct Examination by Mr. Rigby
Examination by the Court
Cross Examination by Mr. Baxter
Cross Examination by Mr. Hull
Cross Examination by Mr. Murphy
Examination by the Court
Redirect Examination by Mr. Rigby

FELTON, Mitzi
Direct Examination by Mr. Rigby
Examination by the Court
Cross Examination by Mr. Murphy
Cross Examination by Mr. Hull

GREGORY, Jim
Direct Examination by Mr. Hull
Direct Examination by Mr. Murphy
Cross Examination by Mr. Rigby

HELTSLEY, Ann Marie
Direct Examination by Mr. Rigby
Cross Examination by Mr. Hull
Cross Examination by Mr. Murphy
Redirect Examination by Mr. Rigby

HELTSLEY, Lawrence Lee
Direct Examination by Mr. Rigby
Cross Examination by Mr. Hull
Cross Examination by Mr. Murphy
Examination by the Court
Redirect Examination by Mr. Rigby

HULL, Daryl
Direct Examination by Mr. Murphy
Cross Examination by Mr. Rigby

LTEBRECHT, Nancy
Direct Examination by Mr. Rigby
Examination by the Court
Cross Examination by Mr. Murphy
Cross Examination by Mr. Baxter

Page

125
137
139
142
145
147
148

150
lel
166
174

340
348
353

278
303
324
405

259
271
274
275
277

362
367

234
250
251
257




WITNESSES (Continued) :

MURPHY, Patrick
Direct Examination by Mr. Hull
Examination by the Court
Cross Examination by Mr. Rigby

VAN BUSSUM, Monica
Direct Examination by Mr. Baxter
Cross Examination by Mr. Rigby
Cross Examinaticon by Mr. Murphy
Redirect Examination by Mr. Baxter
Cross Examination by Mr. Hull
Recross Examination by Mr. Rigby
Redirect Examination by Mr. Baxter
Recross Examination by Mr. Rigby

WARNER, William Roger
Direct Examination by Mr. Rigby
Examination by the Court
Cross Examination by Mr. Murphy
Cross Examination by Mr. Hull

1DWR EXHIBITS:

- 2-18-10 Van Bussum Map

I

8-20-09 Reger Warner Draft Ietter

1
2
3
4
5
6 - 9-22-09 Nancy Liebrecht Letter
7

11-17-09 Jim Gregory E-Mail

—~ 75-10603, 75-14531 IDWR Recommendations

5-1-09 Van Bussum Site Visit Field Notes

5-1-09 Van Bussum Site Visit Photographs

{marked)
{admitted)
(admitted)

{marked)
(admitted)
(marked)
{admitted)
(marked)
{admitted)
(marked)
(admitted)
(marked)
(admitted)

Page

369
393
397
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412
447
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219
225
232




HELTSLEY/FELTON EXHIRITS:

10

11

12

—- Eldridge Land Registration Patent

Certificate 332406

Eldridge Homestead Entry, Final Proof
Velma Ravndal Statement

John Westman 75-4055 Water Right Claim
Harold W. Taylor 75-4055 Notice of

Water Right Claim

Russell J. Kozacek 75-4126 Water Right Claim
Ann M. Noyes Water Right Claim

Stuart L. Felton 75-10603 Notice of
Water Right Claim

susan K. Kozacek Special Use Application
Harold Hanson Statement

Four 1909 Letters

Topographical Map

(marked)
(admitted)

(marked)
{admitted)
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{admitted)
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(admitted)
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(admitted)
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{admitted)

{marked)
(admitted)
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{admitted)

{marked)
(admitted)
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(admitted)
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(admitted)
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(admitted)
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123

148
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286
317

217
219




HULL EXHIBITS:

1 - 12-26-07 Patrick Murphy Letter to Susan Kozack

2 — Gohmes Special Use Application

3 - 1908 Forest Service Survey

NN
|

October 1908 Report Form 110

5 - 10-9-08 Eldridge Homestead Application

[o)}
|

Altered Map Microfilmed in 1992

6 - 9-4-86 Rogers Thomas Letter to Felton

Transcriber's Certificate

{marked)
(admitted)

{marked)
(admitted)
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(admitted)
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(admitted)
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{admitted)
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{withdrawn)
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(admitted)
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376
380

379
388

4C0
403

459




9

1 TRANSCRIPT OF DIGITALLY RECORDED PROCEEDINGS | 1 representing yourselves today?
2 2 MR. HULL: Yes.
3 3 MR. MURPHY: Yes,
4 THE COURT: We're on the record now. It's February 4 THE COURT: Okay. And finally for IDWR, we have
5 26, 2010, 9:00 A.M., the date and time set for trial in § Garrick Baxter, Monica Van Bussum and Susan Cooley-Denney.
6 three subcases in Basin 75 here; 10603, 14531 and 14532. 6 Counsel, are we ready to proceed?
7 I'm Terry Dolan, Special Master in the subcases, 7 MR. RIGBY: We are, Your Honor.
8 Biana Delaney, our case administrator, will be 8 THE COURT: Okay, now, the order [ think we tatked
9 clerking for us today. 8 about earlier was for IDWR to start off by presenting the
10 Welcome to Twin Falls. 10  basis of its recommendation.
11 First of all, we have got the claimants of i1 Mr. Baxter, are you ready?
12 10603, Stuart and Missy Felton. Are they here? 12 MR. BAXTER: Your Honor, Garrick Baxter here for the
13 Good, thank you. 13 department of water resources. Just one piece of
14 And [et's see, then, we have the Ann M. Heltsley 14 housekeeping first. One of the water right numbers you
15 Living Trust. Technically, that's the claimant, isn't it, 16 read into the record, 75-14532, previously | talked to
16 Jerry Righy? 16 Mr. Rigby, and it's my understanding they're going to
17 MR. RIGBY: That's correct. Annie Heltsley is here. 17  withdraw their objections to that water right for it to go
18 THE COURT: Okay, good. And Jerry Righy is going to 18 forward as recommended.
19  be representing both of the claimants, 19 | believe Mr. Hull had filed objections to that
20 Let's see, we have got the respendent here. 20  one, aswell. It's my understanding he was going to
21 Steve Spencer is going to be maonitoring the 21 withdraw his objections to that one, as well.
22 proceedings for the USDA, Forest Service. They were — 22 THE COURT: So let's see, the claimants are
23 they filed responses. 23  withdrawing their objection and the objectors are --
24 And let's see, we have got the objectors, Daryl 24 MR. BAXTER: Our request is both ohjected and —-
25 Hult and Patrick Murphy here. Are you folks going fo be 25 Diana, you might need to double check that for
7 8
1 me and tell me if I'm wrong, but I'm pretty sure they both 1 has any trouble hearing what's going on, we have hearing
2 did. And if they both withdraw their objections, that one 2 assistance devices available, little ear things you can
3 would be ready to move forward in a special master's 3 putin and listen to what's going on.
4 report and recommendations. 4 And if anybody needs anything during the
5 THE COURT: And was it only Mr. Hull who filed an § proceedings, let me know. While these proceedings are
6 objection? 6 formal and they're being recorded, we're going to try to
7 MR. RIGBY: No, Your Honor. We did, as weli. 7 make you as comfortable as possible. We all know where
8 THE CLERK: I'm enly showing Miss Helisley. 8 the bathrooms are, | suppose, by now.
9 MR. BAXTER: Okay. Maybe Mr. Hulf filed a response, 9 So let us know if you need anything.
10 then. 10 Mr. Baxter, are you ready to go?
11 THE COURT: Well, Mr. Hull, you're withdrawing 11 MR. BAXTER: | think we are,
12  whatever you filed? 12 THE COURT: Lef's doit.
13 MR. HULL: Yes, Your Honor. 13 MR. BAXTER: Your Honor, the depariment would call
14 THE COURT: Response or objection? 14  Monica Van Bussum as the first witness, the first and only
15 MR. HULL: Yes, sir. 15  witness.
16 THE COURT: 3o we can take 14532 off the table? 16
17 MR. RIGBY: Yes, Your Honor, That's all | wanted 17
18 to — Ann fo say, is that we withdraw. 18 MONICA VAN BUSSUM,
19 THE COURT: Good, thank you. 19  produced as a witness at the instance of the Idaho
20 And for those who may not have been here for any 20 Department of Water Resources, being first duly sworn, was
21 kind of hearing or proceeding, we're tape recording, we 21 examined and testified as follows:
22 have got a digital tape recorder down in the basement 22 DIRECT EXAMINATION BY MR. BAXTER:
23 that's recording all of this. We have got microphones at 23 Q. Good morning, Miss Van Bussum.
24  all the tables and at the podium, so we should be able to 24 A, Good morning.
25 pick everybody up. But if there's a problem, if anybody 25 Q. Will you please state your first and last name

10
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1 and spell it for the record? 1 recommendations in the SRBA the entire time you have been

2 A. Ny first name Is Monica, M-o-n-i-c-a. My last 2 employed by the depariment?

3 name is Van Bussum, two words. The first word is V-a-n, 3 A. Yes.

4 nextword B-u-s-s-u-m. 4 Gl Well, if you had to ballpark it, how many

5 Q. And are you currently employed by the depariment 5 recommendations do you think you have made for the

6 ofwater resources? 6 departmentin the SRBA?

7 A, jam. . 7 A. Atlastcount, it was a little over 2,000.

8 Q. And how long have you been emplayed by the 8 Q. Okay. | think before we get any further, |

9 depariment? 9 think it might be helpful to provide the court with an
10 A. It will be five years next month. 10 overview of the issue presented to the court today,
i1 Q. And what is your job title at the department? 11 explain what it is we're doing here on trial.
12 A. P'm a senior water resource agent. 12 What is your understanding of the issue here at
13 Q. And what do you do as a senior water resource 13  tial today?
14 agent for the department? 14 A. The location of the point of diversion for the
15 A. 1have two areas of responsibility. One is for 15 water rights.
16 new water rights, permits and licenses. But primarily, my 16 Q. And how would you describe, generally, the —
17 duties are in adjudication, which is the historic water 17 How is the issue being framed by the parties?
18 rights for the Snake River Basin Adjudication, and 18 A, The water users are saying that the point of
19 essentially we take claims to water rights from the cradle 19 diversion is located on the Hull property. The, | guess
20 tothe grave. 20 we'll calt them, the objectors are saying that the point
21 We help claimants or assist them in filing their 21 of diversion is located on federal ground.
22 claims. We investigate the elements of those claims, and 22 So the issue is what is the natural channel and
23 then we make recommendations for the water rights based on | 23  what actually is the start of the ditch, or the true point
24 the evidence that we have, 24 of diversion for the ditch that feeds the water users’

‘25 Q. Have you been reviewing claims and making 25 properties.
11 12

1 Q. Okay, thank you. 1 to aditch. Oryou can see, okay, this has the hallmarks

2 A. Does that make sense? 2 of a ditch, or this has the hallmarks of a natural

3 Q. On, yes, it does. 3 channel, based on your observations of the geometry of the

4 A. Okay. 4 stream.

5 Q. Very good summary. Thank you, 5 Q. Okay, so again, you have somewhat — you've

6 Now, so when we're talking about point of 6 (unintelligible) some of the key points of what you would

7 diversion, are you familiar with the term stream channel 7 consider— Let's go through one more time.

8 geometry? 8 So what specific aspects of stream channel

9 A. Yes. 8 geometry would you consider as part of your riormal
10 Q. What does that term mean? 10 investigation into this issue?
1 A. It's essentially observations of the channel 11 A, Sure. Stream channel cross-section Is a really
12 structure, what kind of cross-section does it have. Does 12  important part. Ditches generally have a very uniform
43 it have any obstructions that change that cross-section. 13 cross-section where it's kind of U or V-shaped, showing
14  What is the rise and fall of the stream, or the slope of 14 the human interventions in the channel. Natural channels
15 the stream channel. So again, observations of the -- of 15 vary in cross-section. They have areas of pooling, they
16 the channel itself. 16 have areas where they run faster.
17 Q. If you're trying to determine the location of a 17 The type of substrate in the channel will be an
18 point of diversion for a surface water right, would you 18 important factor. Natural channels have varying types of
19  examine a stream channel's geometry? 19 substrafe, depending on their flow. Ditches generally
20 A. Yes. 20 have one fairly uniform size of substrate as you go along
21 Q. Why is that? 21 the channel. You mightlook at -
22 A. Well, if you're looking for where the water is 122 This isn"t a channel geometry thing, but you
23 diveried from the natural channel, which is what we call 23 might look at the vegetation around the channel, if
24 the point of diversion, then you can look for those 24 there's a variety of vegetation around the channel versus
25 characteristics of where it changes from a natural channel 25 ifthere's one type or one size of vegetation. You might

14




1 look for invertebrates, you might look for fish. You tend 1 evaluating stream channel characteristics and stream
2 tofind those more In a natural channal than you would in 2 channel geometry?
3 aditch. Those kinds of things. 3 A. Yes.
4 Q. What about berming and any manmade manipulation? | 4 Q. Did these classes provide you the skills and
5 A. Absolutely. That's the hallmark of a point of § information that you use as part of your work?
6 diversion, is, again -- | said this once before -- is 6 A. Yes.
7 where water s diverted from the natural system. Thatis 7 Q. Let's go ahead and explore these classes ina
8 typically by some kind of human infervention. 8 little more detail. What specific courses did you take in
9 You'll have berming. F've seen all kinds of 9 your undergraduate and graduate education relevant to
10 points of diversion. That, you know, a dam would be one. 10 evaluating stream channel characteristics and stream
11 Pveseen .- Actually, one of the more interesting ones 11 channel geometry?
12 was a mattress was a point of diversion. So human 12 A. Alot of those would be my hydrology courses. |
13  intervention in the channel i think is my point. 13 took classes in physical hydrology, hydrogeclogy. | took
14 Q. Okay. So tiren through your work with the 14 classes in modeling, including flood frequency modeling.
15 department, have you gained experience in examining stream 15 Itook classes in geochemistry, so you're looking at
16 channels and making evaluations of stream channel 16 release of nutrients into the -- into the stream system.
17  geometry? 17 A number of classas like that.
18 A. Yes. 18 | tool graduate field studies where my project
19 Q. What's your education? 1% was a stream channel geometry project, looking at fleoding
20 A. I have a Bachelor's in Zoology with Honors. | 20 and how it actually changed the geometry of the stream
21 have completed the course work for a Master's in 21 from before the flooding event to after the flooding
22 Hydrology. And ! have a graduate certificate in 22 event. I've taken other classes, earth materials.
23 Geospatial Information Analysis. 23 Sothere's some overlap, certainly. My field
24 @. Okay. Inyour undergraduate and graduate course 24  studies project would classify as earth materials. But
25 work, did you take classes that are applicable in 25 I've also taken geomorphology classes. And then | have a
15 16
1 number of mapping classes, of course, with the graduate 1 THE COURT: Geometry.
2 certificate. 2 MR. BAXTER: And characteristics.
3 And that's generally taken from far away, but 3 THE COURT: Any objection to designating the witness
4 you can use GIS or this mapping to look at stream channel 4 as anexpert?
5 geometry. The project | did to finish my ceriificate was 5 MR. RIGBY: No, Your Honor, not as to an expert in
6 on using a GIS -- or again, this computer mapping 6 that-- those areas.
7 software -- to determine types of channel incision. So if 7 THE COURT: Let's seeg, for the record,
8 it's spring fed, it's rock-incised. Things like that, 8 Miss Van Bussum was designated an expert in a previous
9 using (unintelligible) and this mapping technology. 9 case where | think the same issue came up, Jesse Creek,
10 MR. BAXTER: Okay, Your Honor, based upon her 10 MS. VAN BUSSUM: That's correct.
11 experience and -- both working for the department of water 11 THE COURT: This isn't the first time she's been
12 resources and experience gained through education, at this 12 designated an expert. Okay, she will be so designated.
13  point I'd move to have Ms. Van Bussum recognized as an 13 UNIDENTIFIED: (Unintelligible).
14 expert in water right recommendations and assessing stream 14 Q. (By Mr. Baxter) All right, Ms. Van Bussum, I'm
15 channel geometry and characteristics pursuant to idaho 15 goingto be -
16 Rule of Evidence 702. 16 MR. BAXTER: Or actually, Your Honor, may | approach
17 THE COURT: The first area of expertise was water 17 the withess?
18 rights — 18 THE COURT: Please.
19 MR. BAXTER: Recommendations. 12 MR. BAXTER: Thanks.
20 THE COURT. And the second one was? 20 Q. (By Mr. Baxter) Ms. Van Bussum, I'm going to be
21 MR. BAXTER: Assessing stream channel geometryand |21  handing you what's been marked as IDWR Exhibit Number 1.
22 characteristics. 22 A. Thank you.
23 THE COURT: Assessing -- I'm a slow writer. 23 Q. Now, Ms. Van Bussum, have you seen this document
24 Assessing stream channel? 24 before? Orthese documents, | should say.
25 MR. BAXTER: Yep, geometry. 25 A. Yes.

17

18




1 Q. What are these documents? 1 be handing you a pen and ask you to make the changes you
2 A, These are each recommendations from the 2 have just described on the record.
3 depariment for water right 75-10603 and 75-14531. 3 A. So I will repeat what | said. 'm going to
4 Q. Now, | believe we need to do a little 4 striice through the word "spring,” and I'm going the write
5§ housekesping with regards to one of these water rights. 5 inthe words "unnamed stream." And essentiaily that makes
& Are these recommendations exactly the same as the water 6 the recommended point of diversion consistent betwaen
7 rights were recommended to the SRBA Court? 7 75-10603 and 75-14531. Both point of diversion and the
8 A. 75-14531is. 76-10603 is not. 8 source are consistent between the two.
9 Q. And how does the one that differs, how does it 9 Do you want this pen back?
10  differ? 10 Q. Does the department recommend that the court
11 A. Actually, | see one area where it should differ 11 adopt the recommendations as attached and subsequently
12 alittle more from how it is on this page. There are two 12 edited by the department in IDWR Exhibit Number 17
13 changes that the department seeks to make to 75-10803. i3 A, lt does.
14 One is for source, one Is for point of diversion. 14 MR. BAXTER: Your Honor, | move to have the copy of
15 The source that's currently listed on this is 18 Exhibit Number 1 with Ms. Van Bussum that has been
16 "spring." That should be struck, and it should be 16 scratched through and underlined - or an additional
17 replaced with the words "unnamed siream." 17 change made on it admitted as IDWR Exhibit Number 1.
18 The second place in point of diversion that's 18 THE COURT: Any objection to admission of IDWR
19 shown here on the recommendation that was handed cutas |19 Exhibit 17
20 Exhibit 1, the old point of diversion is shown as being 20 MR. BAXTER: Jerry, do you want me to grab it and
21 struck through. That was in Section 15 21 show you the document?
22 southeast/southwest, 22 MR, RIGBY: Please, because | had understood that
23 The new point of diversion is underlined, and 23 the modification was to put "unnamed,” but it stilt is
24 it's Section 15 southeast/southwest/southwest. 24 "spring.”
25 Q. So with regards to the first one, I'm going to 25 MS. VAN BUSSUM: "Unnamed stream.” Did | say
19 20
1 "spring™? | apologize for that. | was trying to make 1 spring" to the "stream," you're doing that only
2 them consistent between the two, and it should be "unnamed 2 because -- to make sure | understand this — only because
3 sfream.” 3 you have now changed your original recommendation, which
4 MR. BAXTER: (Unintelligible} "unnamed stream" 4 was the "spring” to the -- another point of diversion
5 (unintelligible). § which is below the spring, is that correct?
6 MR. RIGBY: Your Honor, may | ask some questions in 6 MS. VAN BUSSUM: So what I'm understanding is you're
7 aid of objecting? 7 questioning -- Because we moved to -- the description of
8 THE COURT: Sure. 8 the point of diversion, the legal description, we then
9 MR. RIGBY: To this point, it's always been "spring” 9 have to change the name of the type of channel that it is.
10 on this particular one. 1 had understood that the 10 Does that answer your question?
11 modification you were going to be making would be the 11 MR. RIGBY: It did, but let me ask further: What --
12  "unnamed spring," as opposed to the "stream.” 12 If the original source is the spring, why would
13 Why is the 10803 - originally, why did it have 13 that not be consistent in continuing to name that as the
14 “spring" on it? 14  spring as far as the source is concerned?
15 MS. VAN BUSSUM: i believe it was claimed as a 15 MS. VAN BUSSUM: Again, it depends totally on the
16 spring, and | don't think there's any argument that the 16  location of the point of diversion. If we were going to
17 channel we're discussing does generate as a spring. 17 recommend the point of diversion as where water comes from
i8 But the department has to recommend where the 18  the ground, we would recommend that as a spring, because
19  water is diverted from the natural channel, and the 19 that is where the spring flows up from the ground.
20 department is saying that the point of diversion is not 20 But once that spring then makes a channel, if
21 the spring, but the point of diversion is actually where 21 you're going to recommend a point of diversion anywhere on
22 the stream has already begun. So it's no longer a spring, 22 ihat channel, then it becomes a point of diversion from a
23 it's a spring-fed channel. Hence, it's a stream. 23 stream and not from a spring.
24 MR. RIGBY: Let me ask you another question, then. 24 Am | making that clear?
25 As far as the — | mean as far as the changing from the 25 MR. RIGBY: You are. | guess, obvicusly, that goes

21

22




1 tothe basis of our objection, and that's why I'm trying 1 THE COURT: Lef's see, I've got it as the
2 to make sure | understand why the change in the 2 southeastfsouthwest, and now it's the
3 recommendation. Because again, until this very moment, we 3 southeast/southwest/southwest.
4 have understood that to be a source of the spring. 4 MS. VAN BUSSUM: Right. So we moved it from the
5 MS. VAN BUSSUM: 1 think that it works the same way § southeast/southwest to the southwest/southwest and gave it
& with the Heltsley claim, 75-14531. | believe that was & a 10-acre designation of the
7 also claimed as a spring. So we're just trying to make 7 southeast/southwest/southwest.
8 them consistent o move forward, and we recommended the 8 THE COURT: Well, if somebody were to look at your
9 Heltsley claim as a "unnamed stream.” 9 first recommendation, and now they're locking at the
10 MR. RIGBY: Well, Your Honor, with that 10 amended point of diversion, would you actually see your
11 clarification -- Cbviously, this is the recommendation by 11 dcton the map move?
12 the department, and it's their recommendation. And even 12 MS. VAN BUSSUM: Yes. The map itself shows it. |
13 though we continue to have our same objection to the 13 have a feeling we'll be going through the map fairly
14 recommendation, it is their recommendation. 14  extensively.
15 i suppose they can change it to any i5 THE COURT: Okay. Other than that, there's no other
16 recommendation they feel is justified. For that reason, | 18 changes, though, is there?
17 don't have an objection to the exhibit itself, 17 MS. VAN BUSSUM: That's correct.
18 THE COURT: Any objections on this side of the room? |18 THE COURT: Qkay, thank you.
19 UNIDENTIFIED: No. 19 MR. BAXTER: Allright. And just for clarification,
20 THE COURT: Okay, we'll admit that, 20 Your Honor, IDWR Exhibit Number 1 was admitted into
21 Let me ask a couple questions. The firsttime 21  evidence?
22  you recommended it as a southeast/southwest, and this is 22 THE COURT: Yes, so admilted.
23 the southeasi/southwest/southwest. So you go from a 23 MR. BAXTER: Thank you.
24 40-acre tract down to a 10-acre tract? 24 Q. (By Mr. Baxier) All right, Ms. Van Bussum, |
25 MS. VAN BUSSUM: In a different quarter/quarter. 25 will turn your atteniion, then, to the map we have
23 24
1 displayed here today on the court's dry erase board. 1 MS. VAN BUSSUM: Hf's been a long time. | think
2 MR. BAXTER: And again thank you io the court for 2 seven years, to be exact. Okay, I'm wired, | guess.
3 allowing us to use their dry erase board today. 3 Q. (By Mr. Baxter) All right, Ms. Van Bussum, why
4 Q. (By Mr. Baxter) Ms. Van Bussum, have you seen 4 dont you - Can you speak again so we can --
5 this map before? 5 A, I'm wired, | guess.
8 A, Yes. 6 Q. Oh, yeah, | can actually hear it coming through
7 Q. And did you create this map? 7 the speakers. There we go.
8 A. ldid. 8 A. Okay.
] Q. Was this map created to assist the court in its 9 Q. we'll just wait one second here.
10 understanding of the issues here at trial today? 10 (Unintelligible background conversation.)
" A. Yes, it was. 1" THE COURT: Fingers wouldn't -
12 Q. Can you please explain for the court what this 12 MS. VAN BUSSUM: ! can't use my fingers? P'd rather
13  map depicts? Actually, before you do that -- 13 use my fingers, okay.
14 MR. BAXTER: Your Honor, may the withess approach 14 THE COURT: Oh, that's fine. We don't have any
15 the map? 15 laser pointer, so —
16 THE COURT: Sure. 16 MS. VAN BUSSUM: If 'm unclear, though, ¥'m happy
17 Do we have our pointer? 17 io use the pointer.
18 MS. VAN BUSSUM: | don't need a pointer. If | can 18 MR. BAXTER: Your Honor, | do have a smaller version
19  just stand up there, | think I'm okay. 18 for you and for the folks here today in the couriroom. If
20 THE COURT: That little antenna-looking thing. 20 ) may approach and hand you this smaller version?
21 MR. BAXTER: Your Honor, we can probably move the | 21 THE COURT: Has everybody had a chance fo compare
22  microphone. Oh, that microphone doesn't move. 22 the small version versus the large version, and they're
23 MS. VAN BUSSUM: ! can be loud. 23 the same?
24 UNIDENTIFIED: They got this wrong on our water 24 MR. BAXTER: | don't think we have actually had
25 right, cfs. 25 people sit down and — (Unintelligible) one to Jerry real
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1 quick. 1 details of the map?

2 THE COURT: Hopefully, we're all looking at the same 2 Q. Yes, please.

3 map, just different scale. 3 A. So the underlaying imagery here is the 2004

4 MR. RIGBY: Your Honor, on behalf of my clients, we 4 (unintelligible) imagery, and what we have got, if you can

5 have seen numerous versions of these maps and, therefore, 5 look at the legend, we have a red line, a green line, and

§ eventhough we may have several referred fo today, 6 ablue line. The blue line is towards the north. The

7 obviously if this one works, we may just stick with this 7 blue line encircles the whole property in this map.

8 map to fry to keep less confusion for the court. 8 The green line is just a little bit to the south

9 5o even though we haven't seen this before, 9 andwest. The green line circles the Murphy property.
10 we're very familiar with the aerials that have been taken 10 And then there's a red line continuing further
i1 over this -- this — in essence the land that's under i1 to the south and west, and that circles Forest Service
12 dispute today. 12 property.
13 THE COURT: Let's see, Mr. Hull, Mr. Murphy, are you 13 Then there are two dois on the map. One is a
14 satisfied that we -- In other words, we can all look at 14 brownish dot towards the center of the map. The brownish
15 the smaller one, and it will be identical {o the one that 15 dotis the original IDWR-recommended point of diversion
18 we have on the board. 16  for 75-10603. And the yellow dot that is in the southwest
17 UNIDENTIFIED: That's fine, Your Honor. 17  quarter of the map is the current IDWR-recommended point
18 THE COURT: Okay, thank you. 18 of diversion for both 75-10603 and 75-14531.
19 Q. (By Mr. Baxter) All right, Ms. Van Bussum, 19 THE COURT: Just for my benefit, Mr. Baxter, north,
20 again, can you please explain to the court what this map 20 | assume, is straight up?
21 depicts? 21 MR. BAXTER: (Indicates.)
22 A. This map is a point of diversion, or POD, 22 MS. VAN BUSSUM: There is a north arrow,
23 overview to taik about the change in point of diversion 23 Special Master, here on the bottom left --
24 for 75-10603, but also provide some information as far as 24 THE COURT: Oh, | see it now.
25 thelay of the land. Do you want me to go into the 25 MS. VAN BUSSUM: -- of the map.
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1 THE COURT: Now, is this Highway 937 1 can actually see the water in the channel of the North

2 MS. VAN BUSSUM: Itis. 2 Fork.

3 THE COURT: So if { were to drive from Salmon to 3 THE COURT: Okay.

4  Missoula, I'd be going from the lower left to the upper 4 Q. (By Mr. Baxter) Ms. Van Bussum, I'm going to

5 right? 5 ask you to — recommend that we maybe lose the --

] MS. VAN BUSSUM: That's correct. Special Master, if 6 A. Lose the mike?

7 you're familiar with the North Fork Store, the North Fork, 7 Q. Lose the (uninteliigible) mike.

8 this is about six and a half miles north of the North Fork 8 MR. BAXTER: And Mr. Rigby, if i's okay, | might

9 Store. Between North Fork and Gibbonsville. 9 take your microphone and point it -
10 THE COURT: So after you make the furn - after you 10 UNIDENTIFIED: Does that help?
11 make the turn to head up toward Lost Trail Pass? 11 MR. BAXTER: Yeah. We'll ask Diana — We were
12 UNIDENTIFIED: Yes. 12 getting a little bit of feedback there from that.
13 MS. VAN BUSSUM: | defer to the (inaudible). 13 THE COURT: (Unintelligible) the map was prepared
14 THE COURT: Okay, that's why -~ | was thinking we 14 February of 2010, but | assume the photograph was not
15 were down on the Saimon River. But we're away from the 15 taken in the wintertime?
16 Salmon River here? 16 MS. VAN BUSSUM: | would assume not,
17 MS. VAN BUSSUM: We're at the North Fork of the 17 THE COURT: |don't see any snow.
18 Salmon. Actually, | can point out the North Fork for you 18 MS. VAN BUSSUM: | can't imagine it looks like this
18  on the map, if you'd like. 19 in the wintertime.
20 THE COURT: Sure. 20 Q. (By Mr. Baxter) All right, so using this map,
21 MS. VAN BUSSUM: So you're familiar with 93. And 21  can you again explain for the court what the issuas are
22 the North Fork of the Salmon actually runs winding, ciose 22 that we're here discussing today?
23  to parallel, to the highway. You can actually see the 23 A. Sure. Special Master, if | can have you look at
24 water in some cases. So just where that brown dot is, if 24 the map, we have got -- There’s a road that comes in from
25 you just go (uninteliigible) the east and the south, you 25 the -- going to the west from Highway 93, and it shakes

29

30




33

1 justto the southwest toward the blue line. 1 property owners on what that is.
2 And you can see evidence of another channel by | 2 MR. RIGBY: That dark spot there, Your Honor?
3 the green trees against the hill slope. And just on the 3 THE COURT: Yes.
4 norih and east side of the Hull property line near this 4 MR. RIGBY: ! think that's just a bush by the
5 roadis where | believe the water users are saying the 5 side -- right on the side of the road there.
6 point of diversion is, or where the spring is. 5] THE COURT: What | was getting at is if that's a
7 And the yellow dot is where the department has 7 culvert, which would imply there's water flowing beyond,
8 recommended the point of diversion. 8 upgradient from the spring. But you're saying the spring
9 Q. So Ms. Van Bussum, I'm going to hand you a 9 acfually begins below that road?
10 plum-colored pen here today. Would you mark onthe map |10 MS. VAN BUSSUM: Yes,
11 the general area where it's your understanding where the 11 THE COURT: And then begins flowing to the lower
12 spring arises? 12 left?
13 A. I'm just going to draw a circle in the general 13 MS. VAN BUSSUM: That's correct.
14 area. Again, that's just south of the road and just to 14 THE COURT: Okay.

15 the east of the Hull property line, 15 MS. VAN BUSSUM: That (unintelligible) southwest.
16 THE COURT: Just north of where you circled that, it 16 Q. (By Mr. Baxter) Ms. Van Bussurm, if you could
17 looks like there's something maybe in that roadway. s 17 just generally show the court what direction -- | don't
18 that a culvert or a fence or -- On my copy, it's kind of 18 think you can —- Don't go ahead and use the marker yet at
19 a-- 19 this point, but if you could just show the court generally
20 MS. VAN BUSSUM: Are you talking about here? 20 what direction your understanding the spring goes, in what
21 THE COURT: No, no, no. Ifyou just go downwhere |21 direction?

22 the blue line crosses, yes, right to the right of that 22 A. Sure. I'll just put my finger there on the
23  blue line, it looks like there's something in the road 23 circle where the spring is. And it just goss to the
24 there. 24 southwest. You can actually see where the vegetation is
25 MS. VAN BUSSUM: | wouid have to defer to the 25 very thick at the bottom of the hill slope. We have got
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1 sparser vegetation towards the northwest. Then at the 1 point of diversion for 10603. How did it get marked way
2 southwest, we have got very thick vegetation. 2 over there?
3 MR. BAXTER: Your Honor, at this point I'd go ahead 3 MR. BAXTER: I've heard from Ms. Felfon before that
4 and move to have IDWR Exhibit Number 2 admitted into 4 it sounds like the person who took the GPS reading maybe
5 evidence. And because we are marking the larger map, | 5 made an errorin their original GPS reading out there,
6 would like to uitimately have the larger map admitted into 6 UNIDENTIFIED: Yeah.
7 evidence. We'll fold it up in a nice 8-and-a-half-by-11 7 MR. BAXTER: That wasn't what was intended, but it
8 size so the court won't have to have any special 8 might have been a technical error from the GPS unit.
8 documentation for that. We'd like to use the farge map as 9 THE COURT: Because that one looks like it
10 the original exhibit. 10 diverts -- the point of diversion would be from the North
11 THE COURT: Any objection to IDWR Exhibit 27 11  Fork of the Salmon River,
12 UNIDENTIFIED: No, Your Honor. 12 MR. BAXTER: It's my understanding that's the middle
13 MR. RIGBY: No, Your Honor, 13 ofafield, the middle of a field out there, basically. |
14 THE COURT: Okay, so admitted, 14 think everybody agrees that one's wrong. If's just - |
15 Just for my benefit, though, you marked the 15 putit on there just again so everybody couid he clear
16 spring, and it flows to the southwest. And the water has 16 that's not the ane anybody is suggesting is correct.
17 not joined the North Fork of the Salmon at this point? 17 | think everybody thinks it's either the vellow
18 MS. VAN BUSSUM: That's correct. 18 point or up where Ms. Van Bussum circled with — that
19 THE COURT: It's still -- And that's downgradient 18 general area where she circled with the purple or the
20 somewhere further? 20 plum-colored pen.
21 MS. VAN BUSSUM: That's correct. i'm sure we'll 21 MR. RIGBY: | think, Your Honor, to make it clear, |
22 talk about where it would hit the North Fork at some 22 think the original brown dot was intended to be where
23 point, but it would be downchannel, downgradient. 23 Ms. Van Bussum has now drawn the circle on the map.
24 THE COURT: Mr. Baxter, maybe I'm jumping the gun | 24 In other words, the original claims, the
25 here, but | see that you have marked on there the original 25 original recommendation, even with the location of the
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1 original recommendation, would put it where Ms. Van Bussum 1 is where the department has recommended the actual point
2 has drawn the second dot. 2 of diversion from the channel. So we have to callita
3 THE COURT: Okay, nobody's claimed diversion from 3 stream, because at that point it is a stream.
4 the North Fork of the Salmon River? 4 THE COURT: And your current recommendation shows a
5 MR. RIGBY: Not for that particutar right, 8§ point of diversion on federal fand?
6 absolutely not. | concur with Mr. Baxter that it was an 8 MS. VAN BUSSUM: That's correct.
7 error. And, therefore, that's my only concern with this 7 THE COURT: Forest Service land, that is?
8 map, is that it could cause confusion in court, and | want 8 MS. VAN BUSSUM: That's correct.
9 to make sure we're clear that no one beliaves that was 9 THE COURT: Okay.
18 intended nor claimed. 10 MR. BAXTER: And just for the record, Your Honar,
11 The dot that has been drawn by Ms. Van Bussum — 11 it's my understanding the Forest Service has no objection
12 My point is that when you tatk about the 42  to the point of diversion being described on federal land.
13 original recommendation and, therefore, the originaf point 13 THE CQURT: That's my understanding, yes.
14 of diversion, it would be the dot where Ms. Van Bussum has 14 MR. BAXTER: All right, do we got the sideboards put
16 justdrawn the circle. 18  in for - for here for today?
16 THE COURT: Now, Mr. Hull, Mr, Murphy, do you agree 16 THE COURT: | don't mean to short circuit your case
17 with that? 17  here.
18 UNIDENTIFIED: Yes, we do. 18 MR. BAXTER: Oh, no, | think it's good that we make
19 THE COURT: One last thing before we move on: Where |19 sure everybody is kind of on the same page here starting
20 you drew the circle where the spring is, the reason you're 20 forward. And | think we put the sideboards on, so why
21 saying it's an unnamed stream is because it's downstream 21 don't we talkk in a iithe more detail now.
22 from that spring? 22 So then, Your Honor, just to clarify for the
23 MS. VAN BUSSUM: That's right. So we had the 23 record: Is IDWR Number — Exhibit Number 2 beirg admitted
24 headwaters, really, of the channel here at the spring. 24 into evidence?
25 Andthen it becomes a channel. And then at the yellow dot 25 THE COURT: Yes.
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1 MR. BAXTER: Thank you. 1 can tell the difference in what I'm doing.
2 Q. (By Mr. Baxter) Ali right, Ms. Van Bussum, now 2 So I'll start at the spring, and I'm just going
- 3 thatwe have falked about the map and have a little bit 3 to draw a dashed line on the general area to the yellow
4 better understanding of the issues we're going to talk 4 dot. And then I'm going to make just a little turn to the
5 about here today, let's get into the details. 5 west, because | actually went up on the hill slope and
6 Have you conducted a site visit for these water 6 looked down over the channel. [ probably didn't go quite
7 rights? 7 that far, butl -- 1 did go up on the hill slope to look
8 A. Yes, | did. 8 down on the channel downstream of the yellow dot.
9 Q. And have you walked the stream channel at issue ) Let me take a second. Thatis not --
10 here? 10 Q. Is that showing up okay now?
1 A. Yes. 11 A. It's better now, [ think it --
12 Q. I'm going to be handing you what is a greenish, 12 Q. Do you want to try a different - Or | see the
13 teal-colored marker. | think this will show up okay. 13 court has some thicker markers up there. Do you want to
14 THE COURT: Teal means green? 14 ftry using one of the court's markers, maybe?
15 MR. BAXTER: Isn't that kind of a teal-green? 15 A lcan.
16 THE COURT: What was the other word? Fuchsia? 16 Q. 1 want to make sure that there's no -
17 MR. BAXTER: Plum. 17 A. Ifyou have a black one, that might actually --
18 THE COURT: Plum. 18 Q. Okay, then, just for the record, we're now
19 MS. VAN BUSSUM: | was thinking of the other -- 19 overlaying with a black marker over the green. Oh, yeah,
20 MR. BAXTER: The last trial was aguamarine. 20 that shows up quite welf.
21 Q. (By Mr. Baxter) So using that green or 21 THE COURT: So biack, we'll call charcoal?
22 t{eal-colored marker, Ms. Van Bussum, could you show the 22 MR. BAXTER: So ordered, the charcoal-colored pen.
23 court what sections of this area you have walked? 23 MR. RIGBY: Your Honor, the reason I'm not joining
24 A. Sure. I'm just going to do it in a dashed line 24 this discussion is | am colorblind, so actually the darker
25 so that way, if you can't follow the color difference, you 25 lines look better to me.
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1 Q. (By Mr. Baxter) Allright, ail right, actually 1 THE COURT: Okay.
2 [think one thing we haven't talked about, which | think 2 Ci. (By Mr. Baxter) All right, Ms. Van Bussum, |
3 would be helpful for the court, also: Where is it, is it 3 have just handed you what has been marked as IDWR Exhibit
4 your understanding, that the Feltons and Ms. Ann Heltsley 4  Number 3. Have you seen this document before?
5 live? 5 A. Yes.
6 A. Oh, they actually don't live on the scale of 6 Q. And what is this document?
7 this map. They live further downstream from this. 7 A. This is the report | wrote regarding the site
3 Q. Okay. 8 visit that I did.
9 A. This map was strictly made for a point of 9 Q. Is this document an accurate copy of your field
10 diversion overview, since the place of use is not at 10 notes regarding that site visit?
11 issue. 11 A. Yes.
12 Q. Okay. All right, Ms. Van Bussum, did you 12 Q. Now, we talked earlier about siream channel
13 prepare a report regarding your visit to the site — or 13 geometry and using stream channel geometty to determine
14  your site visit? 14 location of a point of diversion. Can you explain --
15 A. 1did. 15 Well, let me rephrase that. | believe you
16 THE COURT: Ms. Van Bussum, | know the place of use |16 talked about looking at such things as shape of the
17 isn't an issue, but just to kind of orient me: The water 1?7 channel, substrate, berming, manipulation, looking at the
18 s diverted at the yellow point, and then it's actually 18 cross-sections. So could you again explain for the court
19 used southwest from there? 19 generally what is the characteristics of a natural stream?
20 MS. VAN BUSSUM: Right. Special Master, you can 20 A. Sure. A natural channel will vary in
21 actually -- So if you look on the map where I've drawn 21 cross-section along its length. You'll have some areas of
22 the black lines indicating where | walked, you can 22 pooling, and you'll have some areas where the water runs.
23 actually go along the hill slope and really kind of see 23 The substrate will change according to the flow, so in
24 the path of that ditch as it moves off the southwest 24 some areas you'll have smaller substrate, like you'll have
25 comer of the map. 25 sand and things, silt and things like that. Other areas
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1 that you'll have more rocks and cobbles. 1 A. It does. Itis the photograph at the top of
2 And so, you know, it just kind of changes with 2  page 2 in my report.
3 the power of the stream. But you can also have -- the 3 Q. Okay, can you, for the court, paint out on our
4 invertebrate activity will change with the stream and you 4 larger map the general area in which this photograph was
5 find, physically, a greater variety of invertebrates. You 5 taken?
6 find more fish and things like that in a natural channel, 6 A. Sure. It would have been right around the
7 Ditches, on the other hand, have a fairly 7 plum-colored circle that | drew on the map.
8 uniform cross-section. It will be a U ora V-shape, or 8 Q. So towards the — the beginning of the spring up
9 you can even consider it a D-shape in cross-section along 9 there?
10 their path. So they generally will have one size of 10 A. Right.
11 substrate along their path, and less variety of 11 Q. Okay. Now, you talked earlier about the
12 invertebrates and not quite so many fish. 12 characteristics of a manmade channel versus a natural
13 MR. BAXTER: Again, Your Honor, I'm going to put 13 channel. Could you go ahead and approach the photograph
14 these a little bit closer to you. They aren't the biggest 14 and -- and kind of walk the court through what you see as
15 pictures. I'l try to rotate it a litlle bit more so the 15 the imporant characteristics here in this picture?
16 other folks might be able to see it a litiie better, too. 16 THE COURT: We don't have a microphone there.
17 Q. (By Mr. Baxter) Now, Ms. Van Bussum, i just 17 MS. VAN BUSSUM: If I just go right here?
18 posted what has been marked as [DWR Exhibit Number 4. 18 MR. BAXTER: Can you still see that okay,
19 Would you - Actually, let me ask you a 19 Special Master?
20 different question. Did you take this photograph? 20 THE COURT: Yes, fine, thank you.
21 A. Idid. 21 MR. BAXTER: Mr. Murphy, Mr. Hull, if you want to
12 Q. And when was it taken? 22 come here to see something (uninfelligible).
23 A. It would have been early May of last year. 23 Q. (By Mr. Baxter) So again, Ms. Van Bussum, can
4 Q. And does this photograph appear in your report 24 you talk about the characteristics of what you see here,
!5 that you prepared? 25 generaliy?

42




45

1 A. Sure. Well, this is actually where the stream 1 thatwe have already handed out. Does this photograph
2 takes a band towards the right, so I'm standing on the 2 appearin your report that you prepared?
3 up ~the upsiream side, faking a photo. The white arrow 3 A. ltdoes. This is the bottom photograph on page
4 s the general flow direction that is from left to right. 4 2 of my report.
5 And what we have got, if you look in the 5 Q. Okay. So same question as previously: When
6 streambed, you see a number of cobbles as it makes this & you -- when you went out there and did your site visit and
7 turn, We also see a tree jutting out into the channel, 7 walked through and evaluated the channel, what does this
8 If this was a ditch, it would prohably he 8 picture tell you with regards fo what you found out there?
9 maintained so that there wouldn't be this vegetation in 9 A, Just that, to orient really quicl, the white
10 the channel. And again, if you look in the channel 10 arrow then is flow direction, so I'm actually standing
11  fiself, you can see different types of substrate and, most 11 downstream, looking upstream.
12 notably, the cobbles. 12 Oh, there is no white arrow in this one. |
13 And if you look at the right third of the 13 apologize for that. There's a white arrow an my report
14  picture in the sfream, you can see some grasses that are 14 showing flow ditection, Special Master.
16 actually growing up along the side, so you have gota 15 So we're looking in the upstream direction. |
16 vatiety of vegetation and a variety of substrate here, and 16 think it's clearer in this photo that it's a natural
117 also some vegetation that overhangs and goes into the 17 channel. If you look, there's numerous trees that have
18 channel. 18 fallen into the channel itself. We hava quite  bit of
19 Q. So would you say this photograph depicts 19  variety in the substrate in the foreground of this
20 characteristics of 2 manmade channel or & natural channel? 20 picture. We actually have some pooling that is evident
21 A. ltbears the hallmarks of a natural channel. 21 where the channel cross-section broadens and shallows.
22 Q. Okay. All right, Ms. Van Bussum, again, did you 22 And looking fuither, then, towards the
23 take this photograph that we have just put up? 23  background, it's got a much narrower and slightly deeper
24 A 1 did. 24 cross-section, and we again have that variety of
25 Q. And it's page number 2 of IDWR Exhibit Number 4 25 vegetation. So inthe pooling area, we have these grasses
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1 thatare growing up through the water. Then again, as you 1 this photograph was taken.
2 ook upstream, you have some more tress and this variety 2 A. lthink this one is fairly close to the property
3 ofvegetation in the channel. 3 line between the Hulls and Mr. Murphy. So it's close to
4 Q. So would you normally expect to find such 4 that -- that blue line, Special Master.
§ variances of sizes from, | think you said, wide to narrow 5 Q. Al right, well, let's go to the photograph you
6 towide? Would you normally find that in what would be 6 identified as Number 3. So Ms. vVan Bussum, again, same
7 considered a natural channel? 7 questions: Did you take this report — or did you take
B A. Oh, absolutely. You know, in a diteh, you know, 8 this photograph?
9 ifyou're going to compare and contrast {(unintelligible), 9 A tdid.
10 ina ditch -- a ditch is constructed to deliver water to a 10 Q. And does this appear in your report?
11 place of use. And so the easiest way and the fastest way 11 A. ltdoes. This is the bottom photograph from
12 to deliver that water is going to be the way the ditch is 12 page 3 of my repart.
13 constructed, so ditches are constructed to get as much 13 Q. Okay. Now let's talk about what this photograph
14 water as possible to the properiy. 14 relates to you. Again, comparing and contrasting a
15 So they don't want to have a lot of surface area 156 natural channel versus manmade, what are the
16 or a lot of area where the channel spreads over, because 16 characteristics you see here, and what's your cenclusion
17 thatleads to a lot of evaporation from the channel. So 17 with regards to this location?
18 it's much more beneficial for the property to have a 18 A. Sure. This hears strong hallmarks of a natural
19 narrow or uniform ditch. 19 channel. In the foreground, we have, again, a very wide,
20 So in these natural channeis, you see the 20 f{latchannel. You can actually see the bottom. It's only
21 variety. 21 a couple inches deep here, kind of an area of pooling.
22 Q. | probably should have done this before you 22 You have a variety of grasses, aquatic plants that are
23  staried talking about this photograph, but where about on 23 growing along it.
24 the map was this photograph taken? If you could just go 24 And then looking towards the upper part of the
26 over and point out for the court the general area where 25 photograph, you have an enormous amount of deadfall in the
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1 channel. You couldn't walk this. You would have to, | 1 A. ltdoes. This is the top photo on page 5 of my
2 think, take a chain saw to actually get through this area. 2 report.
3 $o if a ditch is there, it's being maintained, 3 MR. BAXTER: ldentified as page number 4 of IDWR's
4 you can make your way through the channel. This deadfall 4  Exhibit Number 4 for those following atong in the crowd.
5 has evidently been there for quite some tims. 5 Q. (By Mr. Baxter) Again, generally, I'm not
6 Q. But even if it's — hasn't been maintained in a 6 trying to beat a horse here, but if you could just
7 while, what are the characteristics of the channel itself 7 describe generally what are the characteristics you see
8 thatlead you to particular conclusions? 8 here and what's your conclusion with regard to those
9 A, Sure. Inthis tase, if this was a ditch, it 9 characteristics.
10  wouldn't have this kind of cross-section and this kind of 10 A. Sure. On this photo, we have the white arrow
11 aquatic pianis growing in it. This is a very wide, flat 11 showing flow direction is generally from left to right.
12 cross-section. And again, ditches have these D or 12 You can see in the background, we have got the water
13 V-shaped cross-sections to reduce the evaporation fromthe |13 coming in. Then we have this huge area of pooling in the
14 channel and better deliver water to the properiy. 14 foreground on the right-hand side of the photo.
15 Q. And could you point out on the map the general 15 Again, we have a variety of grasses. We have a
16 area in which this photograph was taken? 16 very wide, shallow cross-section. There is, again, a
17 A. Essentially, with these photos, we're moving 17 significant amount of deadfall in the channel; so we have
18  downsiream from the spring, so my last photo was takenat |18 gotsome in the foreground, we have quite a bit in the
19 about the blue line. This would be probably in about this 19  background, as well.
20 area, so just that one hash mark, then, further to the 20 In the hackground, you can actually see a couple
21  southwest from the property line, right in that area. And 21 of larger rocks, so we have a variety of substrate,
22 that's the general area, moving downstream. 22 Here in the foreground, you can't see it, but
23 F'hi just put these down. Thank you. 23  there would be quite a bit of silt because of the pooling.
24 Q. Ms. Van Bussum, does this photograph appear in 24 The water has slowed and dropped that silt down,
25 vyour report? 25 Q. Could you point to the court on our larger map
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1 where about this photograph was taken? 1 So it's important to keep the location of the
2 A. We're just continuing to move downstream. So 2 footbridge in mind, so it's just here as a vocabulary
3 generally, we're still kind of in this pooling area about 3 word, if you will, since we'll talk about that a lot, I'm
4  here. 4 sure it will be mentioned.
5 Q. Okay. 5 Q. Could you go ahead and for the court point out
8 A. And I'm sorry, Special Master, that would be 6 on the larger map the general location of the foot bridge?
7 about two hash marks, two to three hash marks down from 7 A. Sure. The department is currently recommending
8 the blue line on the larger exhibit here. $o you can see 8 the yellow dot as the point of diversion. The foot bridge
9 the area of vegetation kind of widens there. 8 is just upstream of this yellow dot, but still inside the
10 Q. All right, something new, at least a little more 10 red line; so it's on Forest Service property, but just
11 interesting, a physical structure here in this picture. 11 upstream of the yellow dot,
12 Page 5 of IDWR Exhibit Number 4 | believe is also located 12 THE COURT: It's not visible in the photograph here?
13 in your report. What's the - 13 MS. VAN BUSSUM: It's not visible on the map, but it
14 A. It's the top photo on page 7 of my report. 14 is -- on the photograph, you can see it, in my report.
15 Q. Excellent. What's the significance of this 15 Q. (By Mr. Baxter) So in your field, is it, if we
16 picture? 16 use, kind of, the foot bridge as a —-
17 A. This jsn't really a comparison, obviously, of 17 A. Alandmark?
18 natural channel versus ditch. This is put in here because 18 Q. —-as alandmark, as you came down through the
19  there's a lot of talk about the foot bridge and the 19 channel, what characteristics did that channel exhibit?
20 location of the foot bridge. 20 Was it — Would you say it exhibited the characteristics
21 The foot bridge is actually located near where 21 of a manmade channel or more of 2 natural channel?
22 the department has recommended its point of diversion. So | 22 A. Certainly, of a natural channel. If you look at
23 when | first started talking to folks about this area, the 23 the photos in my report up to this point, but also the
24 objectors said, "Well, the point of diversion is below the 24 photos we have seen so far that are blown up, there’s a
25 foof bridge." 25 significant amount of deadfall, there's a variety of
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1 vegetation. There are aquatic grasses and plants growing 1 the important parf. So where those two parailel lines
2 inthe channel. The cross-section varies with distance. 2 are, a liitle bit above there, that's where about the foot
3 licertainly bears the hallmarks of a natural channel. 3 bridgeis.
4 THE COURT: Mr. Baxter, did we say the recommended | 4 Do you have any questions with regard to that,
5 point of diversion -- or current recommended is above the 5 Special Master?
6 foot bridge? 6 THE COURT: And the foot bridge is on the Forsst
7 MS. VAN BUSSUM: No, it's just below the foot 7 Service land?
8 hbridge. 8 MR. BAXTER: lt's my understanding, and it looks
9 THE COURT: So it doesn't show in a photograph? $ like the parties' heads are all nodding, so — And
10 MS. VAN BUSSUM: No. 10 Monica's head is nodding, so --
11 Q. (By Mr. Baxter) Ms. Van Bussum, for all intents 11 MS. VAN BUSSUM: I'm nodding, too.
12 and purposes, is it about where the green line and the red 12 MR. BAXTER: - | think everybody agrees the foot
13 line are -- [s it along that property line boundary, | 13 bridge is on Forest Service land.
14 shouid say? 14 THE COURT: The fences meander in your photograph,
15 A, ltis. Rtis. 15  Exhibit 4. Do those meandering fences designate any
16 MR. BAXTER: Mr. Righy tried to whisper to me, a i6 boundaries?
17 clarification question, and | didn't hear it quite right. 17 MS. VAN BUSSUM: It would be awfully close to the
18 MR. RIGBY: | was trying to say where they parallel. 18 property line, but I'd defer to the properly owners if
19 MR. BAXTER: Where they parallel. Thank you, Jerry. 19 they are the property line.
20 MR. RIGBY: Sorry, 20 UNIDENTIFIED: Your Honor, you see the white barn in
21 MR. BAXTER: No worries. | need any help | can get 21 the background? Just to the left of it is my property
22  to make sure -- We want to make sure — 22 fence, kind of hidden back in the trees there. The jack
23 MR. RIGBY: (Unintelligible) to help me 23 fence right in front of us is basically just to keep a
24 (unintelligible). 24 horse in the pasture over there, so —
25 MR. BAXTER: We need to have a clear record. That's |25 THE COURT: That doesn't designate anybody's
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1 boundary? 1 A. This photo is where | found the first evidence
2 UNIDENTIFIED: No, no. 2 of human intervention in the channel, and this actually
3 THE COURT: Thank you. 3 corresponds to the location of the yellow dot, so the
4 Q. (By Mr. Baxter) All right. Well, let's go to 4 department is recommending this location as the point of
§ another picture. Sorry to make you run back and forth 5 diversion.
6 today, Ms. Van Bussum. 6 Q. So again, we have been talking about
7 A. Don't worry. 7 characteristics of a stream. But you have now changed to
8 Q. You didn't get your run in this morning, | take 8 say this is a -- a -- what you'd consider a point of
9 i, so this is probably good exercise for you. 9 diversion. Whatis different about this photograph versus
10 A. That's not quite long enough to keep it from 10 the other photographs that we have been talking about?
11 curing. Thati's great, thanks. 11 A. Sure. Now, in this photograph, you still see
12 Q. All right. Well, this is page number 6 of IDWR 12 some of the -- the trademarks of a natural channel, so we
13 Exhibit Number 4. And what - what photograph number out 13 have got some deadfall in the sfream. This is obviously
14  of your report? 14  an area of pooling.
15 A. This is — We're still on page 7 of my report. 15 But if you look at the location of the yellow
16 The foot bridge photo was the top photo. This is the 16 arrow and whatit's pointing to, this is actually an
17 bottom photo of that page. 17 earthen berm, so the channel here has been -- or a channel
18 Q. So thisis -- [ don't need you io go across the 18 has been artificially made by this berming. If the water
19 room to point out on the map, but where is this picture 19  was left to go on its natural course, it would actually
20 taken from in relation to the foot bridge? 20 continue towards the background of the photo, so the herm
21 A. This is just downstream of the foot bridge, so 21  actually serves to divert the water over to the right-hand
22 moving further into the red property, or onto the Forest 22 side, into the ditch,
23 Service property. 23 Q. So if we're talking about characteristics —
24 Q. And what's the significance of this photo to 24 | think previously you mentioned berming,
25  you? 25 manmade manipulation. Any other characteristics that are
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1 significant to you out of this photograph? 1 And berming doesn't happen in natural channels.
2 A, Well, certainly the topography, which you can't 2  They kind of -- The water wears away the sediment, and it
3 really see here; but like | said, the stream, if loft to 3 again goes toward that downgradient path; so we have a
4 goon its own, would continue flowing to the background. 4 very strong indication of human intervention here,
5 I 1 could point this out on the map, that might 5 And upstream of this yellow dot, I've said
6 actually help. 6 hefore and my photographs show, that there's really no
7 Q. Ithink that -- that would be very helpful. | 7 evidence of human intervention or human diversion from the
8 think this is an important peint. 8 sfream.
9 A. So, Special Master, this photo was taken at the 9 THE COURT: The photograph shows essentially the
10 yellow dot. And if left on its own, the stream channel 10  entire natural channel diverted?
11 would continue flowing in a general southerly direction to 11 MS. VAN BUSSUM: Right. So what we have got -
12 the North Fork, so it would meet the Norih Fork not far 12 Obviously, in a two-dimensional photo, it's hard to point
13 fromhere. And that area is gulte swampy. 13  this out. So we have got this kind of area of berming,
14 But if you look at whete I've drawn the hash 14 this hilly area that's been kind of put along the sids,
15 marks, | have drawn the hash marks that follow the ditch. 15  and it diverts most of the channel.
18 8o we have got this berm that essentially obstructs some 18 There is some seepage, of course, that happens
17  of the natural flow of the water and diverts it slightly 17 through this just because of the material the berm is made
18 to the north and west, under the hill slope, and then down 18 out of, butit diverts most of the channel.
19 to the properties that we're talking about. 19 THE COURT: What materia! is that berm made of?
20 And so we have got the channel kind of making a 20 MS. VAN BUSSUM: It looks like just the sediment
21 turn against the topography. And sireams go downgradient |21 that's in the area, so dirt.
22 if there's a downgradient path available. So here we have 22 THE COURT: All right No mattress?
23 gotthe channel moving against gradient, if you will; or 23 MS. VAN BUSSUM: No mattress, no garbage bags.
24 notfollowing what would be its natural path, because we 24 Q. (By Mr. Baxter) All right. Well, let's take a
25 bhave this human intervention, we have this berming. 25 ook at photograph number 7, IDWR Exhibit Number 4.
55 56
1 And which photograph is this in your report? 1 downstream. And so towards the background of this
2 A, This is the top photo on page 8 of my report. 2 picture, you can -- you can see where the channel
3 Q. Can you orientate the court as to where this 3 cross-section is becoming uniform.
4 photograph was taken? 4 Soif we look, there's kind of this large tree
5 A. Sure. This is very close to the yellow dot. 5 tothe right-hand side of the photo. From that point, the
6 I've almost essentiaily just gone from my previous photo 6 channel really is -- is a single cross-section, and it's
7 and turned to the right and walked down just a little bit 7 very a haillmark of a ditch where we have this U-shaped or
8 and taken this photo, looking downstream of what the 8 D-shaped cross-section.
8 department is saying is the point of diversion. And the 9 And you can telf that by looking at the top, and
10 white arrow again denotes flow directiot. 10 that's really just kind of one size as we go along.
11 THE COURT: Now we're in the ditch? 11 There's not really a lot of deadfall. In fact, | don't -
12 MS. VAN BUSSUM: Now we're in the ditch. 12 Past that tree to the right-hand side, | don't really see
13 Q. (By Mr. Baxter) So again, what are the general 13 any deadfall in the channel, and very little variety of
14 characteristics that you see in this photograph and from 14  vegetation.
15 your experience there on the ground that suggest to you -- 15 So up to this, we have seen the aquatic grasses,
16 Or i should say what conclusion do you draw from the 16 we have seen the plants, we have seen the deadfall.
17 (unintelfigible) whether this is a natural channel or a 17 There's very little of that here, and that's
18 manmade ditch? 18 again a hallmark of a difch. They're maintained, they're
19 A. Sure. ltreally helps to just kind of compare 19 cleaned out, they're scoured; and so they -- they have
20 the two. Soin all the previous photos, we have seen a 20 these certzin characteristics,
21 lot of deadfall in the stream, we have seen aquatic 21 THE COURT: ls there any -- Do we know what this
22 grasses growing up through the water. We have seen the 22 difich is called? Most ditches have a name.
23 channel ¢cross-section change as it pools and runs. 23 MS. VAN BUSSUM: | would defer to the property
24 In this area, we're essentially at the top of 24 owners, if they call it something.
25 the ditch, we're at the formation of the ditch, looking 25 MR. RIGBY: Your Honor, the records as we'll produce
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1 will call it Spring Ditch. 1 ditch. Again, this is downsiream from the point of
2 Q. (By Mr. Baxter) All right. Well, let's go on, 2 diversion, so it shows the ditch. And then the blue arrow
3 then, to photograph number 8. 3 points up to the North Fork.
4 THE COURT: Do you have any history of when that 4 Q. So where would the point of diversion be on this
5 ditch was built? 5 map out--
8 MR. RIGBY: We'll put that on. Yes, Your Honor. 6 A, Actually, it's not quite in the photo. It would
7 THE COURT: Okay. 7 be just off the bottom left corner.
8 Q. (By Mr. Baxter) So Ms. Van Bussum, can you 8 Gl. Could you point again for the court so the
9 orientate the court to where you were when you took this 9 court--
10 photograph? 10 A, I'm sorry.
14 A. Sure. Cani- ithink the easiest way is to 11 Q. - could see?
12  show it on the map. So from the point of diversion, | 12 THE COURT: Where was she pointing, now?
13 followed the ditch and went up on the hill slope to took 13 MR. BAXTER: Where the point of diversion that the
14 down over this area. So this photo is taken about at the 14  department has recommended is located.
15 end of this, end or beginning -- end of the second, 15 A. It would be off the botfom left corner of the
16 beginning of the third hash mark down from the yellow dot |16  map, Special Master.
17 on the map, in that general area. And it's probably 17 Q. (By Mr. Baxter) So what is significant to you
18 evident, but I'm up on the hill slope. I'm no longer 18 with regards to this picture and the conclusions that you
19 walking in the channel. 19  have reached here today?
20 Q. So going, then, back to the photograph, 1 see 20 A. It's nice to have an overview of this, because
21 you have a number of arrows there, on there. Can you 21 we see a lot -- a lot of ditches on maps, and we see a loi
22 describe for the court what those arrows represent? 22 of photographs of ditches; and what | have talked about
23 A. Sure. There are three arrows on this map. The 23 today is the differences between natural channels and
24 white one, it should be evident by now, it denotes general 24 ditches.
25 flowdirection. The yellow arrow on the map shows the 25 Ditches are generally uniform in cross-section.
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1 So we have got, looking down on this, we clearly have this 1 arrow, which again is the North Fork.
2 uniform-in-cross-section ditch following the hill slope. 2 So it would have continued flowing towards the
3 This is indicative of ditches I've seen all over the 3 North Fork, And |say "flow" in a fairly euphemistic
4 state. They generally, you know, head up under the hifl 4 sense, because it would have gone very, very slowly. This
5 silope and then flow on down to the property. 5 s a fairly flat area. Hence, there would be alot--a
& Here again, we don't have a significant variety & lot of pooling that would have happened.
7 of vegetation around the ditch. We can't really see a 7 Q. So Ms. Van Bussum, then, going back — | believe
8 variety of substrate in the ditch. So again, we have 8 it's one picture, if we could. Actually, two pictures. |
9 marked out a lot of those characteristics of a natural g take that back, I'm sorry,
10 channel, and we draw the conclusion that it is a ditch, 10 A. This is the one you want to look at?
1 And again, talking about the topography, if the (! Q. Yes, that's the one. You have a yellow arrow
12 channel was allowed to go with the topography, it wouid 12 marked on there. Again, was this the first point that you
13 have actually run down this way towards the biue arrowand |13  saw evidence of a manmade diversion?
14 have met up with the North Fork. The water would not have |14 A. Yes,
15 come this way. 15 Q. Okay.
16 And upstream of the point of diversion, the 16 MR. BAXTER: Well, Your Honor, at this point I'd
17 water is flowing with the gradient, so it's only 17 move to have IDWR Exhibit Number 3 and 4 admitted into
18 downstream that we really have it going against the 18 evidence.
19 gradient, or away from the gradient. 19 THE COURT: Any objections to Exhibits 3 and 47
20 Q. So again, from your experience, which direction 20 MR. RIGBY: No, Your Honor.
21 would the flow have gone naturally at this point? 21 THE COURT: Good, so admitied,
22 A. Sure. The flow actually - I'm putting my hand 22 Q. (By Mr. Baxter) Ms. Van Bussum, let's go ahead
23 on the bottom left third of the photo, and i'll just sweep 23 and have you take the stand again. Thank you,
24 my hand up towards the blue arrow. So you're essentially 24 Ms. Van Bussum, handing you what's been marked
5 drawing a fine, general line from my hand to the blue 25 as IDWR Exhibit Number 5 --
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1 MS. VAN BUSSUM: Diana, would you get this one? 1 THE COURT: Now we're back on the record. We took
2 THE CLERK: You want this? 2 about a 20-minute break. And lef's see, it's 10:49 and
3 MS. VAN BUSSUM: Yes. 3 we're currently going to resume with IDWR's presentation
4 THE CLERK: All right. 4 of the basis of its recommendation.
5 THE COURT: Garrick, would this be a good place to 5 Go ahead, sir.
6 take a break? It looks like a number of people had to 6 MR, BAXTER: Thank you again, Your Henor, This is
7 look at some documents here. It might take a while. 7 Garrick Baxter for the department of water resources; and
8 MR. BAXTER: Yeah, if we could, Your Honor. And 8 we have, on the stand, Monica Van Bussum.
9 actually, if we could take about a 15 to 20-minute break, 9 Thank you to the court and the parties for
10 20 minutes? Half hour? 20 minules? 10 allowing us that brief recess.
11 UNIDENTIFIED: It's a one-day trial. Your time is 11 Q. (By Mr. Baxter) Ms. Van Bussum, I've handed you
12  over. 12 what has been marked as IDWR Exhibit Number 5, | believe.
13 MS. VAN BUSSUM: 20 minutes should be -- 20 to 25 13 Is that correct?
14  minutes. 14 A. (Mo response.)
15 MR. BAXTER: 20 minutes, Your Honor. 15 Q. Have you seen this document before?
16 THE COURT: Okay, we'll go off the record. 16 A. Thave.
17 Thank you, 17 Q. And what is this document?
18 MR. BAXTER: Thank you, Your FHonor. 18 A, This Is a draft of a letter to Jerty Righby from
19 12 Roger Warner, and it was supplied to me by Mr. Warner.
20 (Recess.) 20 Q. And after you walked the property — Or did you
21 21  receive this water - or this letter, excuse me.
22 22 Let me try that began. Did you receive this
23 23 letter before or after you watked the property?
24 24 A, After,
25 25 Q. And what is the general conclusion reached by
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1 Mr. Warner in this letter? 1 Jerry Rigby.
2 A. Itis that the channel above the vellow dot is 2 Q. Okay. And has this letter been provided to the
3 actually a ditch. 3 department?
4 Q. And having received this affer visiting the 4 A. Yes,
§ property, has this letter caused you to change your 5 Q. | believe that you said that you received this
6 conclusion with regards to this matter? 6 letter after you visited the sife -- site of the property?
7 A. No. 7 A. That's correct.
8 Q. Okay. Ms. Van Bussum, I'm going to approach and 8 Q. And what's the general conclusion reached by
9  hand you IDWR Exhibit Number 6. 9 Ms. Liebrecht in this letter?
10 Ms. Van Bussum, have you seen this document 10 A. That the channel above the yellow dotis a
11  before? 11 ditch.
12 A. 1 have. 12 Q. Okay, and have you considered this letter, and
13 Q. And did you receive this document before or 13  does it cause you to change your position with regards io
14  after you walked the property? 14  this matter?
15 A, After. 15 A. No, | did not change my mind.
16 MR. BAXTER: I'l just pause a minute and let the 16 UNIDENTIFIED: (Unintelligible).
17  rustling settle down here real quick. 17 Q. (By Mr. Baxter) Now, Ms. Van Bussum, le¥'s talk
18 Q. (By Mr. Baxter) All right, Ms. Van Bussum, | 18 about the previous two exhibits, actually, first. What is
19 actually was just going to take a moment to clarify: IDWR 19  the rationale used by the two experts to identify — or fo
20 Exhibit Number 5, was that a letter from Mr. Roger Warner? 20 state that that is a natural (sic) channel?
21 A. That was. 21 A. I'm actually going to grab the exhibits back
22 Q. And IDWR Exhibit Number 8, who is that a letter 22 from the court, if [ can. [ had already turned them over.
23  from? 23 So Mr. Warner's letters -- I'm sorry, lefter
24 A. This is from Nancy -- is it Liebrecht? Is that 24 says that the ditch -- Or I'm sorry. In his mind, the
25 howyou say it? Okay, so it's from Nancy Liebrecht to 25 ditch would have meandered across -- meandered across the
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1  meadow that we see on the map. He was unable to visit the 1 A. This is an email that was provided to us by
2 aciual channel because of, obviously, some issues 2 Daryl Hull. itis an email written from Jim Gregory to
3 surrounding this case. 3 Mr. Murphy, who is another one of the ohjectors.
4 And that there are homestead documenits that 4 Q. And have you reviewed this documeni?
§ state that this -- that the homesteaders of - the 5 A. Yes, | have,
6 property that the Feltons and the Helisleys now own was 6 Q. And did you receive it before or after your site
7 cultivated and did have a number of fruit trees on it. 7 visit?
8 Q. Okay, and then Ms. Lisbrecht's latter? 8 A. After.
9 A. So she begins by describing the spring flowing 9 Q. And what conclusion does Mr. Gregory reach?
10 down. She says if flows in a relatively straight channel 10 A. That the channel above the yellow dotis a
11 that flows to the base. She was able to review the aerial 11 natural channel.
12 photos and has personal knowledge of farming and grazing. | 12 Q. Ckay, and how did he reach that conclusion?
13 And that the vegetation surrounding the area 13 A. 's most evident really in the last paragraph
14 may -- may or may not indicate that it's a natural channel 14 of the email, and he says a diversion point is defined as
15 as opposed to a ditch. And her conclusion is that, again, 15  apoint where water is removed from a natural channel, and
16 with meandering and the long histoty of this that it would 16 the water in a spring is clearly in a natural channet
17 be aditch. 17  until the earthen dam, or what | have been calling the
18 Q. Okay, and you reached your conclusion -- Did 18  berm, removes it from the channel.
19 you reach your conclusion based upon your -- your -- your 19 Q). Okay, so you concur with Mr. Gregory's
20 site visit with regards to the property? 20  conclusion here?
21 A. Yes. 21 A. Ido.
22 Q. Okay. Now let's go ahead and talk about iDWR 22 MR. BAXTER: Your Honor, I'l go ahead and move that
23 Exhibit Mumber 7. Have you seen that document before? 23 IDWR Exhibits Number 5, 6 and 7 be admitted into evidence.
24 A. Yes. 24 THE COURT: Any objections?
25 Q. And what is this document? 25 MR. RIGBY: Your Honor, the only objection | have is
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1 that we obviously have alf three of those parties here. 1 Does anybody have any cross-examination of
2 They're going to give their own testimony, and therefore | 2 Ms. Van Bussum?
3 guess I'm surprised that we're introducing them, other 3 MR. BAXTER: Actually, | apologize, Your Honor. |
4 than they are part of the record itself. 4 just should have said [ do understand that there are
5 | guess with that caveat, | don't have any 5 additional witnesses, experis to testify here today. The
6 objection. Just so long as the court is understanding and 6 reason why | did want to present kind of the letters
7 aware that the three persons that are involved with 5, 8 7 that —- here today was just to point out to the court the
8 and 7 are here to testify. 8 department did have the opportunity to consider the
9 THE COURT: Good. Any objections from the other 9 staternents of the other experts.
10 side? 5, 6and 77 10 I don't know if we will be provided an
11 UNIDENTIFIED: No. No, Your Honor. 11 opportunity for Ms. Van Bussum to come back to the stand
12 THE COURT: Okay, they are admitted. 12  after the other experts have had an opportunity to
13 MR. BAXTER: Thank you, Your Honor. 13 testify. Justin case, | wanted to point out that
14 Q. (By Mr. Baxter) Well, Ms. Van Bussum, then | 14 Ms. Van Bussum had considered their -- their comments up
15 guess justin summary: What is your conclusion as to 15  until this point, so that's the reason why | felt like it
16 where the point of diversion in this matter should he 16 was important to get those in.
17 recommended? 17 But if the court does allow us to re-call
18 A. The point of diversion that the department 18 Ms. Van Bussum at the end of the experts testifying, |
19 recommends is at the yellow dot on Forest Service ground. |19 would request to reserve the right to be able to do that.
20 Q. That's consistent with the recommendations you 20 Thank you.
21 have submitted io the court here today? 21 THE COURT: Will she be available the rest of the
22 A. That's correct. 22 day?
23 MR. BAXTER: Your Honor, | have no further questions | 23 MR. BAXTER: As long as she's able 1o be here.
24 of this witness. 24 MS. VAN BUSSUM: Yes, | plan on being here all day.
25 THE COURT: Okay. thank you. 25 THE COURT: Good, thank you.
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1 MR. BAXTER: Thank you, Your Honor. 1 with the original recommendation?
2 THE COURT: Then do you want o go right through 2 A. lwas not.
3 whose case next? 3 Q.. Okay, so you don't have knowledge as to - to
4 MR, BAXTER: Well, I would imagine that they want to 4 why that is, why the recommendation of at least the one
§ cross-examine Monica while she's up there? 5 claim put the location, although incorrect, in a -- in the
6 MR. RIGBY: Yes, Your Honor, we certainly would. 8 Iocation that you drew on the map. And again, you're
7 THE COURT: Okay, good, Mr. Righby, you're up. 7 going fo have to tell me the color.
8 MR. RIGBY: Thank you, Your Honor. 8 A. The yellow dot.
g If it please the court and counsel, other 9 Q. No, I'm saying the original recommendation.
10 parties: 10 A. Oh, I'm sorry, the original recommendation is on
11 CROSS EXAMINATION BY MR. RIGBY: i1 the dot -- on the map in the brownish-colored dot,
i2 Q. Monica, so that | don't reiterate some of your 12 Q. But that brownish-colored dot was actually
13 testimony, | at least want to make sure I'm very clear as 13 incorrect, is that right?
14 to the basis upon your recommendation. 14 A. You are correct in that understanding.
15 As | understood, and especially as the most 15 Q. Is it — is it fair to assume or fo agree that
16 recent comment or question that was asked and answered, is 18  the dot that you drew on the map this morning — again,
17  that you made your most recent recommendation based upon 17 you're going to have to tell me the color of that dot —
18 this site visit? 18 A. Plum, | think --
19 A. Yes. 19 Q. Plum.
20 Q. In fact, isn't it true that originally the 20 A. - is what we decided.
21 recommendation was diffarent? 21 Q. That the pium dot was the intended
22 A. The recommendation for 10603 was different. 22 recommendation of the original recommendation, is that
23 There was no previous recommendation for 14531 before this | 23  fair to say?
24 late claims director's report. 24 A. Thatis fair to say.
25 Q. Very good. Do you know — Orwere you involved 25 Q. Okay, do you know what basis was used to make
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1 that recommendation? 1 A. Sure.
2 A. As | understand it, a contract field examinar 2 Q. Qkay. And did you use that, or did you review
3 with the department went there with one of the water 3 that when you made your recommendation?
4 users. lbelieve it was Miss Helisley. She will have to 4 A. ldid.
5 confirm for me. Butibelieve -- 5 Q. Okay. And is it fair to say - And I'll start
6 Q. Again, only if you knaw. What I'm saying is 6 out, initially: |s it fair to say that nothing within
7 what do you understand. That's all {'m asking. 7 that-- And I realize I'm being very broad. But nothing
8 A. Sure. | believe it was based on the contract 8 thatyou recall in reading that ever evidenced anything
9 field examiner's field exam done. | don't have a date on 9  that would — would indicate that reach? And I'm talking
10 that, so | can't give you an exact date. Sorry. 10 about the pium-to-the-yellow point of diversion. So to
11 Q. No, that's fine. I'm just trying to determine 11 make yourself clear, that's what 'm always referring to.
12 that. Do you know what demonstrative evidence or any kind 12 Nothing in that documentation evidenced that or
13 of written evidence was used by the department in making 13 called that anything other than a ditch?
14 that recommendation? 14 A. Fm not sure | understand your question. What |
15 A. He had written a field exam report. 15 can say is that as an agent | take the evidence that's
16 Q. Isn't it true that that — that all other water 16 available, so the evidence that's associated with the
17 rights in the SRBA — 17 file. And I review that along, in this case, with my site
18 There's a back file that has a significant 18 visit. And then | make recommendations based on the
19  amount of documentation, if you will, that has been 19 evidence that's available.
20 produced for this particular water right? 20 Q. I understand that. You're not answering my
21 A. Sure. His field reportis in that, 21 guestion. Maybe | didn’t ask it -
22 Q). And that field report has attached to it 22 A. | didn't understand it, then. Sorry.
23 documentation from -- from, in essence, previous owners or 23 Q. | recognize that you based your recommendation
24 previous documentation that would in any way evidence this 24 upon your site visit, and we'll get into that in just a
35 particular area, right? 25 moment.
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1 My question is: There is, and clearly is some 1 it
2 documentation. And like | say, I'm - I'm asking this 2 A. | considered the other evidence.
3 broadly to begin with, and Il actually produce and have 3 Q. Right.
4 youreview a couple of the documents I'm referring to. 4 A. 1did not find anything in that evidence that
5 So I'm just asking broadly: Do you know of any 5 would contradict the conclusion that | made.
6 document or any evidence that's in the record of the -- of 6 Q. And again, though, did you see anything within
7 this particular water right, or water rights that are 7 that evidence that called that or referred to that in the
8 subject to this trial today, where that reach, that 8 historical documents as anything other than a ditch? I'm
9 plum-to-yellow reach was ever called "the creek" as 9 not saying it said "ditch." I'm saying anything other
10  opposed to a "ditch"? Or anything other than a ditch? 10 than a ditch?
(| I'm being very broad here. 11 A. ldon't recall a lot of specific references to
12 A. You are being very broad. 1 don't recall 12 the channel itself. [ recall a ot of references fo
13 anything specifically. Idid my site exhibit (sic), | 13 Hughes Creek and a lot of references to North Fork, but |
14 took the evidence into account and made a conclusion based |14 don't recall very many references specifically to this
15 onwhatl had available: That it was a natural channel -- 15 channel.
16 oris a natural channel until the yellow dot. 16 (1. But again, you can't say yes or no? Is that
17 Q. Mo, again, you're not answering the quastion. 17 what you're testfifying today?
18 A. Then I'm still not understanding, because in - 18 A. Until you show me what you want to show me -
19 and my thought is -- 19 Q. That's fair.
20 Q. No, | know why you made your recommendation. 20 A, Yeah, there's a lot of documentation associated
21 You made that very clear. 21 withitand| -
22 A. Okay. 22 Q. And 1 certainly acknowledge that, that there
23 Q. I'm asking you: Did you consider the other 23 was. AllI'm trying to find out, just for all parties, is
24 evidence, and was any of that other evidence supportive of 24 whether or not you know of anything that you used in the
25 yourrecommendation? Maybe that's a better way to answer 25 basis -- for your basis in making this recommendation that
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1 said this was exactly what you are now maintaining that it 1 hill slopes.
2 is; and that is, a creelk and not a ditch? 2 Q. Very good. As a matter of fact, isn't it also
3 A. There were very few references fo the channel in 3 very common, and with your experience, knowledge, that —
4 the documents thatl had. There are certainly references 4 infact | think you just said it -- water runs
5 tothe homestead and, again, fo Hughes Creelk and to the § downgradient? 1 mean I'm no water expert, but think |
6 Morth Fork. But -- 6 can answer that one with pretty good assurity.
7 Q. But Hughes Creek and North Fork are irrelevant? 7 So the argument being that the reason those
8 A. Completely -- Right, completely different than 8 ditches were originally dug, and the reason they're
9 the channel we're talking about today. 9 parallel to the mountain, so to speak, is to do just the
10 Q. Now, as far as -- And again, I'll get to those 10 opposite of what the natural water tendency is; which is
11  documents in just a moment. | was just trying to find 11 run directly to the creek or the stream or the water
12 out if there was something | was missing, because | have 12 that's generally a creek or river? In this case, we're
13 not found any, myself, and | was asking you if you had 13 talking about the North Fork.
14 found any. 14 But it would run parallel to like the tree that
15 A. Yeah, | don't recall. 156 1 think you testified to, to the river, right —-
186 Q. Okay, isn't it correct that in your 16 A. You're asking is that --
17  investigation of the numerous water rights that you have 17 Q. -~ within a ditch?
18 investigated thatit's a very common practice, in the 18 MR, BAXTER: Your Honor, i think there was a
19 upper basins especially, for the homesteaders to have dug 18 question in there. 1 got fost. If Mr. Rigby could --
20 ditches along the base of the hill or the mountain that's 20 MR. RIGBY; Granted, granted. | retract that.
21  upgradient from their lands for the purpose of eapiuring 21 Q. (By Mr. Rigby) Isn'tit also common: The
22 water or diverting water from, let's say, a river or a 22 reason that ditches were dug parallel to those mountains
23 stream or whatever, again, for the purpose of having 23 s to stop the water that would otherwise, without human
24 gravity-fed irrigation for their property? 24 intervention, head directly — or finding the lowest
25 A. Sure, it's very common for ditches to run along 25 gradient, head to the river?
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1 A. Sure, What they have done is thay have diverted 1 A. Does that answer your question?
2 totry to keep a little bit of head so that they can --or 2 Q. Not really, because, again, besides doing
3 elevation so that they can get the water to their property 3 exactly what you testified to, isn't the other common
4 and fo gravity feed. In this case, with a priority date 4 practice of putting the ditch parallel to the botiom of
5 like this, it would have been gravity-fed irrigation. 5 the mouniain, upgradient from the farmland, is to ensure
G Q. Certainly. We're talking in the late 1800s, 6 that you can grow crops on a consistent basis, as opposed
7 right? 7 tosome burning up and some being just marsh as a result
8 A. Right. 8 ofthe water that's coming down the side of the mountain?
9 Q. Okay, the other common practice was, in doing 9 A. I've seen ditches run through fields. There are
10  the - the ditch again at the hillside, upgradient, wasn't 10 afew up in Givens, where [ did a field exam on last
11 it also a common practice, especially in these upper 11 summer, where the ditch runs through the field. It's more
12 meadows, o do that to avoid, in essence, the farmland 12 common to have the ditch run along the hill slope,
13 that was otherwise farmable becoming just basically a 13  certainly.
14 marsh? 14 Q. Very good. Now, isn't it true that in this
15 AL Well, if ydu put the ditch on the hiil slope, it 15 particular area -- And you said you went to the spring
16 allows you to irrigate the property underneath it. So it 16 box itself, correct? The spring itseif?
17  could be that this was -- You know, you have these large 17 A. twent to the spring itself.
18 homesteads where there was one property owner and they | 18 Q. By the way, as to that, you didn't have a
19 would have been irrigating all along the length of the 19 picture as to the spring box. Did you not see a spring
20 ditch. Oryou could have a couple people that went in 20 box?
21 together and dug a ditch along the side of the property so | 21 A. | don't recall seeing a box or a structure at
22 that the upstream neighbor could irrigate and the 22 the spring. 1 gotmy -- Obviously, my report's been in
23 downstream neighbor could irrigate off the same ditch. So |23 evidence. | can iook at that and tell you where the
'24 for convenience sake, one ditch to maintain. 24 spring is, but | don't recall seeing a structure such as |
25 Q. Certainly. 25 would call a spring box.
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1 Q. Okay. Why is it you didn't take a picture of 1 then, that was the head of the stream?
2 this spring? Any particular reason in itself? 2 A, Yes.
3 A. Well, | have got pictures where — 3 Q. This spring?
4 Can | borrow my report back - 4 A, Yes, that's the headwaters of the stream.
5 Q. Centainly. 5 Q. Okay, would - would you also concur that that
6 A. --if you wouldn't mind? 8 particular location is upgradient from the North Fork of
7 Q. Certainly. 7 theriver?
8 A. Thanl you. 8 A, Just siightly.
9 Q. | didn't notice one in there. That's why I'm 9 Q. Just slightly?
10  justasking whether or not there was a particular reason 10 A. Yeah.
11 why you didn't take a picture of the claimed point of -- 11 Q. Okay. Would you agree, though, that if the
12 A. A picture of a spring box? 12 spring -- Let's just hypothetically, with your
13 Q. -- diversion by the claimants. 13 experience: If the spring were to in essence -- You know
14 A. Okay, so this second picture -- that's the 14  how springs can, ail of the sudden they stop in one area
15 picture at the bottom of the first page of my repori -- 15 and come up in another.
16 just underneath that, it says "spring headwaters," so | do 16 Let's assume for just a moment this spring
17 have a picture of the spring headwaters. 17 stopped in its particular location and started just
18 Q. Oh, you do. Then | guess I didn't understand it 18 downgradient, just, you know, three feet or whatever from,
19  thatway. 19 in essence, the present -- you call it spring, | cail it
20 A. Okay. And it's only two words at the bottom of 20 ditch. Where would that water go?
21 a page of a report, so it's not -- 21 A. There are actually a number of springs that feed
22 Q. Ckay, all right. 22 this channel as you walk further and further down, and
23 A. - called outin the most fabulous way, 23 they continue going in the direction of the hash marks
24 Q. Very good. Weil, that clears a little bit of 24  thatli put on the map eariier.
25 that up for me. And that, as far as you're concerned, 25 Q. Because of the channel, correct?

82




<

1 A. Well, it's - If you're going to follow the 1 o callit that captures the water that otherwise is above
2 gradient, it does go generally towards the North Fork, so 2 the channel or ditch, would it not head more directly to
3 it's following gradient; but the channel, it's kind of a 3 the North Fork?
4 chicken and egg thing. The channe! comes along because | 4 A, There are a couple ways to answer that, One of
5 you have got water flowing in a downgradient fashion, and | 5 the-- This, | said before, this is a very slight
6 the water itself works to make the channel. 6 gradient from the North Fork, so it wouldn't necessarily
7 Q. But again, remove the channel for just a moment. 7 flow directly to the North Fork.
3 Wouldn't that water that would -- is otherwise 8 It would flow along the gradient. And the
9 captured by the channel, wouldn't that continue on its way 9 gradient runs, as | have said before, in a southwesterly
10 toward the North Fork? 10 fashion, so it would eventualiy meet up with the North
11 A 1t would, 1 Fork. The first place we see it diverting, really, from
12 Q. And therefore downgradient and not horizontally, 12 this natural gradient is at the yellow dot where it makes
13 asitis depicted in the map, Exhibit 1? 13  adefinite cut, because of the berm, to flow under the
14 A. By horizontally, you're going to have to clarify 14 hill slope.
15 that. 15 Q. So your testimony today would be that you
16 Q. Wel|, at least -- at least heading -- 18 deem -- Because obviously, you have seen the
17 Right now it's almost paraliel. As | viewed 17 representations of the claimants' experts and the
18 that, the hash marks, as opposed to or compared to the 18 claimants themselves where they -- they obviously are
19 North Fork, that to me, for lack of better words, is 19  claiming that this was a ditch for the very purpose that
20  parallel. 20 you and | discussed a moment ago, which is obviously to
21 A. And you make -- 21  keep it up higher and in essence feed the ditch down
22 Q. My point is — 22 below.
23 A, 'msorry. 23 Your testimony would be, without that channel or
24 Q. Or my gquestion is: Isn't it true that without 24 ditch or whatever we want to call it, that it would still
25 that, whether it's a ditch or a stream or whatever we want 25 flow in the same direction?
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1 A, lthink if | approach the map, if | could, it 1 albeit not -- not at a 90-degree, but a different
2 might -- | might be able to understand your question 2 direction than the parallel line of the hash marks.
3 better and give you a better vision of how [ see the water 3 A. So--
4 flowing. 4 Q. Is that correct or not?
5 Q. Please do. 5 A. My hand is going from the plum circle, coming
6 A. Okay, do you mind, Special Master? 6 down towards the yellow dot, and then it weuld run --
7 Okay, so | have here the plum circle, and my 7 There's a large meander in the North Fork that
8 path along the ditch is the hash marks. And as | said 8 bisects the section line and the red property line, and
9 earlier, there is a slight gradient towards the North 9 that would be -- given the gradient today, that's where |
10 Fork. What would happen is it would flow in this general 10 would say the channel would hit the North Fork.
11 southwesterly fashion towards the North Fork, 11 Q. Which is still closer to the North Fork than the
12 Soit's -- it's really following the gradient, 12 present channel that you're referring to, correct or not
13 the very slight gradient here. | don't want you to think 13 correct?
14 it's, you know, something that's going make the channel 14 A. What is closer to the North Fork?
16 gush towards the North Forlk. 15 Q. The -- the run of the water. Because again,
16 Q. Now, | understand -- | understand your comment. 16 you're saying it would head toward, not in a 90-degree,
17 A. It's a very slight gradient, and you see 17 but your -- You got {o testify.
18 evidence of some braiding and some meandering of the 18 Tell me what you're saying. Because your hand
19 channel in this area. | mean you can see, you know, some |19 keeps going more from - from the spring box to where you
20 fairly heavy vegetation here. 20 say it -- it starts heading toward the North Fork, Is
21 So it's - it's kind of making its way very 21 that -- Without the channel there, would it go in the
22 slowly. Again, very slight gradient. You're not talking 22 same direction as the channel, or would it go in a more -
23 about a big channel incision. 23 ina direction that would get it to the North Fork sooner?
24 Q. Butit's - Again, just for the record and for 24 A, | don't really envision it getting to the North
25 the court, | saw your hand going in a different direction, 25 Foerksooner. What you see in this area, you see a lot of
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1 braiding, you see a lot of pooling. There's not really 1 Q. But my question to you is, just to be sure,
2 enough gradient to push it towards the North Fork any 2 because cbviously -- You can appreciate why the different
3 sooner than right around this yellow dot, is where it 3 distinction is important here.
4 really starts making that turn into the NMorth Fork. 4 If it really was a ditch, as is claimed by the
5 Q. Well, again -- § claimants, then that ditch has obviously captured the
6 A. I'm really trying to testify to what | 8 water and created the channel that you're referring to
7 understand. 7 now, which then continues to add upon itself or dig itself
8 Q. I understand you are. I'm just trying to get 8 out and create the channel that you're referring fo in
9 your testimony. 9 2009.
10 A. Okay. 10 My question to you is: Without that channel --
11 Q. Because again, you're -- you kept, | thought, 11 assume it for just a moment - as you viewed that terrain
12 pushing toward the North Fork. But if that's not your 12 and that gradient, would the water have gone — if you had
13 testimony, then | just need to know what you're testifying 13 brand-new water without a channel, would it go in the same
14 to. 14  direction as those hash marks?
15 A. It would certainly hit the Morth Forl at some 15 A. Yes, to the yellow line.
16 point. That's absolutely what | said. 16 Q. Okay, that's your testimony?
17 Q. But my question is: Would i hit it sooner 17 A, Or the yellow dot, yes.
18 without the channel than with the channel? That's the 18 Q. And you know that others disagree with that?
19 bottom-line question I'm asking of you, and I'm still not 19 A, Oh, absolutely.
20 quite sure |'ve got an answer from you. 20 Q. Okay, all right. Let me ask you this -
21 A, What ¥'m saying: Up until the yellow dot is a 21 And you can take the stand again, thanks.
22 natural channel flowing along with gradient. A braided 22 lsm't it your -~ your --
23 channel, certainly; but a natural channel flowing -- 23 You didn't do a survey of gradient, if you will,
24 flowing along its gradient, so water makes the channelin |24 in any of your inspection, did you?
25 adowngradient fashion. 25 A. No, I did not.
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1 Q. Okay, and would you also acknowledge that 1 Q. In'097?
2 Dbesides a site test in 2009 of a clearly unkempt, 2 A, Yes.
3 unmaintained channel, which by your own testimony is 3 Q. You are aware that this was homesteaded back in
4 evident, that those who -- the testimony of those who have 4 the Iate 1800s, are you not?
5 worked the place would be important? 5 A. Yes,
6 A. Absolutely. 8 Q. In fact, the recommendation of the priority date
7 Q. Okay, wouild that help to change your opinion if 7 is one of those pieces of evidence?
8 in fact their testimony were to say that without that -- 8 A. Well, the homesteaders were -- were further
9 without that channel or ditch, as we call if, in the 8 downstream from this.
10 present location, that the water would head more directly 10 Q. Correct. But the homesteaders who are -- whose
11 to the North Fork, and in fact it did as they performed 11 successors-in-interest are claiming the point of diversion
12 work on there? Would you say that they're wrong? 12 are relying upon this point of diversion to get water to
13 A. Like | said before, we take every bit of 13  them?
14 evidence that's available to us. We make conclusions. So (14 A. Yes,
15 if there is evidence that if is a constructed and 15 Q. Okay. If - if as consistent -- Has a
16 maintained ditch, then certainly we would call it a ditch. 16 homesteader in the 1800s, and if there was no channei
17 Q. Again, though, you're saying maintained. 17 there, it would be consistent, would it not, to have
18 Clearly, it's not maintained. 18 needed to dig a ditch to ensure that they do keep it as
19 A. Okay, so -- 19 high as possible in order to reach even the second point
20 Q. We will acknowledge that. 20 of diversion as you testified?
21 A. A constructed, a human-intervened channel, we |21 MR. BAXTER: Your Honor, | think we had a double
22 would call it a ditch, yes, 22 negative.
23 Q. Now, it's true that you took this site visit, if 23 MR. RIGBY: Sorry.
24 you will, last year? 24 MR. BAXTER: If we could just have Mr. Rigby carify
25 A. Yes. 25 the quesfion.
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1 MR. RIGBY: 1 will. 1 we have different types of substrate, we have different
2 Q. (By Mr. Rigby) Is it consistent that one who is 2 itypes of vegetation.
3 homesteading, again -- and | know this was probably asked 3 Below this point we have, very clearly, a
4 and answered -- one would want to keep the water just as 4 U-shaped cross-section, less vegetation. That would be
5 high as possible in order to reach as far down in the 5 abnormal to really see such a change from one side of the
6 valley as possible if one is homesteading and needing the 6 point of diversion -- or what I'm calling the point of
7 water? 7 diversion, | understand. From one side to the other,
3 A. Yes. 8 uniess there's -- unless that's the point of diversion.
9 Q. Okay, so but for your site visit, is it g Q.. But -- but there are two factors -- aren't there
10 consistent to -- to recognize that if I'm homesteading 10 two factors that can be considered here? Obviously, you
11 that area, if that wasn'l aiready there as a naturai 11  know, one of the arguments here is that the claimants
12 channel, | would want to dig that high-line ditch in order 12 themselves are not -- have not been able to maintain the
13 to keep it as high as possible? 13 upper reach as opposed to maintaining, in very good order,
14 A. If you're going to be diverting from a general 14 their lower reach.
15 channel, you would want it as high as you could get the 15 | guess what I'm asking is: That your site
16 point of diversion. 16  visit that you say distinguishes the two because you can
17 Q. Now, there's -- Isn'tit really a fact that 17 see-- And numerous times, you said "see the overgrowth,
18 there's no way to look at the ditch in its present state 18 see the extra — the growth here;" as opposed to below.
"19  of affairs, in its position, and say a hundred years ago 19 Wouldn't that just be the hallmarks of a
20 this is how it looked? 20 maintained reach versus an unmaintained reach from
21 A, it's a good question. 1 can't tell you exactly 21 overgrowth, from vegetation?
22  ahundred years ago how it looked. There would still be 22 A. What | see when looking at that is a channel
23 hailimarks, really, of a channei -- or of a ditch; and what 23 that goes along with its gradient until the yellow dot.
24  we have got here really are two different channels. 24 It bears those hallmarks. Ina hundred years, that takes
25 Above the yellow dot, we have pooling, running, |25 alot of work to completely fill in what would have
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1 potentially been a maintained ditch. That's a lot of work 1 know, | had had more evidence -- certainly, you always
2 to happen in a hundred years. 2 like to have more evidence -- before | drew my conclusion.
3 Q. Are you aware that that particular area had 3 Butl don't -- | don't know that it would --
4  significant livestock in it as opposed to the below reach; 4 And I haven't heard the testimony, and | don't know this,
5 and doesn't livestock -- doesn't it affect the banks and 5 butldon't know that it would completely change my mind
6 the channel of a small ditch or stream? 6 orchange my conclusion. Because, again, that earthen
7 A. Yes, livestock does affect the channel. 7 structure -- certainly, | think we would agree that it's a
8 Q. And also are you aware that -- Especially 8 human intervention or a human-constructed structure -- is
9 particularly where you're claiming the point of diversion 9 the first place where we really see this channel becoming
10 to be, and therefore the bank that was constructed, are 10  aditch and really see it diverting from the natural
11 you aware that that construction, the testimony has been 11 gradient. But again, | don't know the testimony, and I'm
12 orwill be produced -- Strike that, 12 speaking hypothetically on what you have told me.
13 Let me represent to you that testimony will be 13 MR. RIGBY: Your Honor, may | approach the witness?
14 given today that that bank was as a result of beaver dams 14 THE COURT: Please.
15 that caused that to break out and, therefore, big 15 Q. (By Mr. Rigby) I'm handing you what has been
16  equipment was brought in. Would that be -- 16 marked for identification as Heltsley/Felton Exhibit 1.
17 If you understood that now, would that in any 17 {Unintelligible).
18 way change your opinion as to why that bank maybe was 18 A. Okay, so these are all together?
19 constructed, that earthen bank that you're referring? 19 Q. (Unintelligibie).
20 A. | would consider it. It doesn't change that 20 A, Okay.
21 that’s the first place where the stream goes away from its | 21 Q. Have you seen this before?
22 natural gradient and forms some -- a channel that has the |22 A. Yes.
23 hallmarks of a ditch. So | don't think that would -- 23 Q. And did you use this in your evaluation of the
24 1 would consider it, and it's certainily an 24 claim?
25  interesting piece of information to have. And | wish, you 25 A. ldid.
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1 Q. And in fact | will tell you I'm going to present 1 A. Okay.
2 several exhibits. Al I'm asking is whether or not you, 2 Q. Also handing you what has been marked --
3 number one, know of -- have knowledge of these documents 3 You know what, did | give you several copies of
4 are part of the [DWR, and whether or not you considered 4 that, orjust one?
5 them in your evaluation, okay? 5 A. Oh, you did give me a couple copies. I'm sorry,
g A, Yes, 6 here, I'll give all of that back. You can give what you
7 Q. Just so you understand. I'm also handing you 7  want.
8 what has been marked for identification -- 8 Q. I hand you what's been identified as Number 3.
9 Yeah, just hold that for a minute. 9 THE COURT: Mr. Rigby, are Mr. Hull and Mr. Murphy
10 A. Okay, 10 gefting copies of these, too?
11 Q). We'll talk about introduction later. 11 MR. RIGBY: | sent them {o them. They should have
12 A. Okay. 12 them. Ifthey dont, i suppose | can give them again. |
13 Q. -- as Heltsley/Felton Exhibit Number 2. 13 had sent them.
14 A, Yes. 14 UNIDENTIFIED: Okay, we have copies of them.
15 Q. And ask you if you have seen that before? And 15 MR. RIGBY: They got them just this weel.
16 |'ll purport to you that that's the homestead application 16 Q. (By Mr. Rigby) Okay, let's see, where was I?
17 of the Alexander property. 17  Number 37
18 A. This map looks better than my copy, but yes, 18 A. You handed me Number 3, yes.
19 I've seen this hefore. 19 Q. And | didn't ask you foundation yet. Have you
20 Q. Eldridge property. What did | say, Alexander? 20 seen that document before?
21  The Eldridge property. 21 A. thave,
22 A. | knew what you meant. 22 Q. And what is that?
23 Q. Excuse me. And | also represent to you that 23 A, This is a statement from Velma --1 don't know
24 that was actually -- it came -- why it's a better copy, 24 how to pronounce -- is it Ravndal? Okay, Ravndal.
25 it's from the national archives. 25 Q. Right. And again, did you use this in your
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1 evaluation? 1 {uninteftigibte).
2 A. (Indicates.) 2 THE COURT: Did | get those mixed-up?
3 Q. ¥m sorry I'm being redundant, but -- 3 THE CLERK: This is - That one (unintelligitle).
4 A, Yes, 4 Q. (By Mr. Rigby) I'm sorry, let me retriave that.
5 Q. -- I'm just doing this for the record. 5 | handed them the right copies, and handed you the wrong
8 A. No, that's fine. 6 one.
7 Q. I'm going to paint to — to a particular map 7 A. Oh, sorry.
8 that's aftached fo the Number 3. 8 Q. So this, the final proof --
9 A. Okay. 9 A. I have the final proof yet as Number 2.
10 Q. And if you'll refer to that map? 10 Q. And it has attached to it the map?
11 A. Okay, there -- We have got - 11 A. I'li flip through it and see if that and these
12 Q. {Unintelligible). 12 two --
13 A. Actually, I've got three — 13 Q. Yes, yes.
14 Q. Oh, did | -- | gave you the rest of the copies? 14 A. Olkay.
15 A. Well, they -- they appear to be different, but 15 Q. Soit is Number 37 I'm sorry, but I'm referring
16 I've got three back-to-front, so how do you want me to -- 16 to--
17 Q. This is the map I'm -- 17 UNIDENTIFIED: {Unintelligible).
18 A. This is the map, okay. | just wanted to make 18 Q. (By Mr. Rigby) Okay. So then Number 4 --
19 sure. 19 UNIDENTIFIED: So we got those mixed-up. The bottom
20 MR. RIGBY: Al right, Your Honor, for purposes of 20 page was Number 3.
21 the court, may | just approach the bench -- 21 UNIBENTIFIED: These are the water rights.
22 THE COURT; Sure. 22 UNIDENTIFIED: ) realize that.
23 MR. RIGBY: -- hand you a copy of thai? 23 UNIDENTIFIED: Okay, so -
24 THE COURT: Thank you. 24 UNIDENTIFIED: This one. This one needs to have --
25 UNIDENTIFIED: 1 have this Number 3 25 UNIDENTIFIED: Velma?
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1 MR. RIGBY: | apologize, Your Honor. We have been 1 Q. Ravndal. As to this particular reach. Now, in
2 listening. 2 the map -- Do you understand the map? Do you understand
3 THE COURT: | asked that Number 3, is it - 3 the position of the map and what it's purporting to give?
4 UNIDENTIFIED: (Unintelligible). 4 A, Yes.
5 THE COURT: It's Number 2. 5 Q. Okay, | would have you refer to the irrigation
6 MR. BAXTER: | have the homestead signed by & Spring Ditch that's on that map and ask you if you are
7  Woodrow -- 7 familiar with that, what thaf's purporting to represent.
8 MR. RIGBY: That's Number 1. Number 2 is the final 8 A. Yes, | am familiar with it.
9 proof. And then Number 3 -- 9 Q. Okay, and where does that particular irrigation
10 UNIDENTIFIED: (Unintelligible). 10  Spring Ditch start from and go to?
i1 UNIDENTIFIED: (Unintelligibie). 11 A. According to this map, it has the point of
12 MR, RIGBY: Okay, so we're good to go. You wers 12 diversion in Section 15 on private ground, and this calls
13 (unintelligible) -- Good, | gave him ihe wrong copy. 13 it an irrigation Spring Diich flowing down then towards
14 MS. VAN BUSSUM: Okay, okay. 14 Hughes Creek Road at the lower left corner.
15 Q. (By Mr. Rigby) Okay, referring again to -- 15 Q. Okay, so at least as far as -- You obviously
16 Again, as far as the statement itseif is 16 don't have this person here. But as far as what they
17 concerned, the map -- is the map attached to the back of 17  represented in the map, is it correct to say that their
18 that? ltis. 18 map represented that the Spring Ditch, referred to as the
19 A. Okay. 19 Spring Ditch, was a ditch; and there's nothing in there
20 Q. I'm having you refer to the map, Fxhibit 20 that says "spring" or anything else other than "ditch"?
21  Number 3. And again, the report that this was -- a 21 A. They're calling it Spring Ditch.
22 statement filed by Wilma -- 22 Q. Correct. Now, again, I'll try to do this fast
23 UNIDENTIFIED: Velma. 23 and not give the wrong copies so we get mixed-up.
24 Q. Velma Rendal? 24 I'm handing you what has been marked as
25 A. Ravndal. 25 Heltsley/Felton Exhibit Number 4 and ask you if you have
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"1 seenthat. 1 Q. Okay, handing you what has been marked for
2 A. Yes. 2 identification as Exhibit 5 of the Heltsley/Felton
3 Q. And what is that? 3 exhibits, and ask you if you know what that is.
4 A. This is a statutory claim filed with the 4 A. This is the first page of an SRBA claim.
5 department. 5 Q. And by whom?
6 Q. By whom? 6 A. I'm sorry, by Harold W. Taylor.
7 A. The claimant's name is John Wesfman, and it's 7 Q. Very good. And again, do you know how he fits
8 signed by John Westman. 8 into the scheme of things?
9 Q. Okay, do you know who he was, or did you 9 A. i don't know where he falls in the title.
10 research enough {o know where he fits in line with the 10 Q. But as far as the section, township and range,
11 claimants or the objectors? 11 would it be in this particular area?
12 A. 1 do not know where he falls in the - in the 12 A. Yes.
13 title, no. 13 Q. And again, I'd have you refer to number 5.
14 Q. Okay, again, this claim, this was -- was filed 14 A. Sure. Number5 —
15 pursuant to the adjudication, though, as far as you're 15 Q. The typewritten.
16 (inaudible), is that correct? 16 A. Number 5, "Description of diverting works, ditch
17 A. It's dated the 15th of October 1976, which would |17 from spring.”
18 have been before the adjudication. 18 Q. Very good. Again, I'm handing you what has been
19 Q. And this claim to the water right that was 19 marked as Heltsley/Feiton Exhibit Number 6 and ask you if
20 made — Again, I'd refer you to number 5 within this 20 you're familiar with that.
21 document. And what does it read as far as the typewritten 21 A. This is also a statutory claim filed with the
22 is concerned? I'm not asking you for the point of 22 department.
23 diversion, other than it's in Section 15. But it's 5B. 23 Q. Very good. And does it purport to say when? |
24 What does that purport to say? 24 haven't been asking you that. | apologize.
25 A. 5B says, "Ditch to capture spring water.” 25 A. Oh, no, no. The date on it, on the second page,
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1 is the 13th of June 1979. 1 ask that about, did you use that, all -- @ach of them in
2 Q. Okay. Again, predating the adjudication? 2 your evaluation?
3 A. Yes, that's correct. 3 A. All these are pieces of evidence in the file,
4 Q. Again, | refer you to number 2 -- yeah, number 4 vyes.
5 2, first of all, as far as the source is concerned? 5 Q. Thank you.
6 A. Description of source, "Unnamed spring tributary | 6 A. Andyes, | did.
7 to Salmon River, North Fork." 7 @. Again, were any of those, referring to those
8 Q. And again, this -- these particular entities, 8 claims or otherwise, saying anything other than they're a
9 you are familiar with the Kozaceks, are you not? 9 ditch?
10 A, Yes, | am. 10 A. (Mo response.)
11 Q. I'd refer you again to number 5, and reading the 11 Q. Because | can't see anything. That's why |
12 typed -- typed 5B, and read the typed description? 12 asked you the beginning question, were any of the
13 A. Okay, description of means of diversion, "Water {13 documentation of any of these claims referring to this
14 is diverted by means of headbox and open ditch approx" -- |14 other than a ditch?
18 I'm sorry — "approximately 14-feet-by-3975-fect. A USFS 15 A, No.
16 peimit has been issued in conjunction with this use. 16 Q. Now |'m going to hand you what has been marked
17 Flood irrigation methods are used. Animals receive water |17 as Heltsley/Felton Exhibit Number 7 and ask you; Whatis
18 directly from the ditch. Also, water is pumped from 18 that?
19  well.” And it goss on, | believe under humber 8§, the next 19 A. This is a copy -- Actually, it's an original of
20 typewriting is "which is fed directly from irrigation 20 a statutory claim.
21 ditch.” 21 Q. And who is the claimant?
122 Q. Very right, very true, it did ge on to number 6. 22 A. Ann M. Noyes, N-0-y-e-s.
23 Again, did you use this in your evaluation? 23 Q. And is that, as far as your understanding, is
24 A, 1did. 24 that the objector here today, Ann Heltsley?
25 Q. And in fact, the previous exhibits that | didn't 25 UNIDENTIFIED: (Unintelligible).
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1 A. | didn't know that until right now. 1 headhox.
2 Gl (By Mr. Rigby) All right, well, I'll represent 2 Q. Okay.
3 toyou that that is the claimant here. And again, for 3 UNIDENTIFIED: Jerry, could | have a copy of that?
4 purposes of the questions | have been asking all along, 4 MR. RIGBY: You know --
5 you did review this, did you not, in your evaluation of 5 UNIDENTIFIED: {Unintelligible).
6 the claim? 6 MR. RIGBY: Well, here, let's -- (unintelligibie).
7 A. Yes. 7 l apologize, | don't have extra copies of these.,
8 Q. And again referring to number 5, Section 15 is 8 Q. (By Mr. Righy) I'll hand you, finally, what has
9 obviously there, but Il again have you read the 58B. 9 been marked as Exhibit Number 8 and ask you --
10 A. 5B says, "Spring flows through an open ditch by | 10 Let’s see, and make sure |'ve got this -- Yes.
11  means of a headhox. An association is being formed with | 11 And ask what that is.
12 the Forest Service, and a permit has been issued. Water 12 A. This is a copy of one of the SRBA claims that
13 will be pumped for domestic use and gravity flow used for |13 we're talking about today, 75-10603.
14 irrigation. Watering livestock, also."” 14 Q. And is that - And who's the claimant in that?
15 Q. Now, again referring to this headbox, the reason 15 A, Stuart Felton,
16 Iwas asking you the question earlier about whether or ot 16 Q. And is that -- Do you know Mrs. Mitzi Felton,
17 you had seen a headbox - Have you seen a headbox? 17  who is here with me today?
18 A. No, | don't recall seeing a headbox up there. 18 A. | have not been introduced to her.
19 Q. Do you have any knowledge as to why — or what 19 Q. Okay. But{ represent to you that that, again,
20 this is referring to? 20 is another one of the claimants and (unintelligible).
21 A. No. 21 My question again is -
22 Q. In your investigation, did you inquire as to a 22 A, Yes,
23 headbox or what this claim couid have been referring to, 23 Q. -- did you use these in evaluating --
24 and the others that address the headbhox? 24 A. Yes.
25 A. No, my site exhibit did not show evidence of a 25 Q. And again, I'l have you refer to 58.
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1 A. | don't think there is a 5B on this one. | 1 court's reference,
2 thinkit's just 5 on the SRBA claim. 2 THE COURT: But you're not offaring them as exhibits
3 Q. Oh, okay, very good. 3 now?
4 A. Sorry. "Description of existing"” diverting 4 MR. RIGBY: No, [am.
5 works --I'm sorry -- "diversion works...headbox and open 5 THE CQURT: Oh, you are?
6 ditch 14-feet wide and approximately 4,000 to 6,000-feet 6 MR. RIGBY: | am.
7 long." 7 THE COURT: And those are the Felton/Heitsley
8 Q. Referring to that, with your knowledge — And 8 [Exhibits 1 through 87
8 obviously, | don't -- | assume you did not go up there and 9 MR. RIGBY: 1 through 8.
10  actually measure from the original point of diversion 10 THE COURT: Is there any objection to those
11 versus the secondary point of diversion down to the 11 exhibits?
12 claimants' lands. But in your -- as your knowledge of the 12 UNIDENTIFIED: Your Honor, | would ask that 1 just
13 particular areas concerned, would the footage there be 13 be able to see a copy real quick before | agree to them.
14 consistent with a claim that it be the original point of 14 THE COURT: Sure.
15 diversion that was -- that you now have put in plum? 15 UNIDENTIFIED: Just trying to keep up with
16 A. | cannot speak to that, because | don't have the 16 Mr. Rigby. Not knowing what he was handing people, |
17 place of use on here, and there isn't really a good -- 17  couldn'ttell.
18 If l don't have the place of use — 18 MR. RIGBY: | understand. | do understand.
19 | don't really have the fuil scale to the place 19 UNIDENTIFIED: May I?
20 of use, so | really can't answer that. 20 THE COURT: Sure, just go ahead.
21 Q. Very good, | have no problem. 21 THE CLERK: Mr. Rigby, was there an Exhibit 6 on
22 MR. RIGBY: Your Honor, for purposes of, | guess, 22  there?
23 foundation, these documents, each of which are found in 23 MR. RIGBY: There was.
24 the IDWR's records and have been relied upon by 24 THE CLERK: Okay, | just missed it.
125 Ms. Van Bussum, | will introduce them as exhibits for the 25 THE COURT: That's the Kozacek statutory claim?
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1 MR. RIGBY: Yes, | think Number & was Kozacek. 1 MS. HELTSLEY: N-o-y-e-s, yes, Your Honor.
2 Il represent that those are identical copies 2 THE COURT: Okay, that was a statutory claim?
3 ofwhat] sentto you. 3 MS. HELTSLEY: Yes. But | went back to my maiden
4 UNIDENTIFIED; Yeah, okay. 4 name.
5 No objection, Your Honor. 5 THE COURT: Okay, thank you.
6 THE COURT: Okay, then, Felton -- Heltsley, rather, 6 MS. VAN BUSSUM: Sorry about that. | didn't know
7 Felton Exhibits 1 through 8 are admitted. 7 that
8 And Mr. Rigby, the map that you handed to me, 8 MS. HELTSLEY: | forget I'm her, too.
9 that's attached - 9 MS. VAN BUSSUM: We don't pay attention to the names
10 MR. RIGBY: Your Honor, that's just an extra one. 10 so much.
11 That was just to follow for your purposes. | can take ' 11 Q. (By Mr. Rigby) In your investigation, in your
12 that back if the court is (unintelligible). 12 site visit, you were accompanied by the -- by whom?
13 THE COURT: But that was aitached to one of the 13 A. By Daryl and Pat Hull and Paddy Murphy.
14 exhibits? 14 Q. And you, at that particular time, didn't make
15 MR. RIGBY: ltwas. | handed that back to you just 15 any contact with, nor did you have any conversation with
16 for you fo read it. 168 my clients, did you?
17 THE COURT: Okay, thank you. 17 A. No, | did not.
18 Is there any other cross-examination? 18 Q. And even thereafter, you have not had any
19 MR. RIGBY: May | have just a moment, Your Honor? 19 contact with them as far as further - Before you made
20 Probably not. 20 your recommendation, you -- you had no further contact
21 THE COURT: Sure. 21 with my clients, correct?
22 Miss Heltsley -- Did | hear correctly, that 22 A. Other than between yourself and Mr. Warner. |
23 Miss Heltsley's former last name was Noyes? 23 didn't have any direct correspondence with the water
24 MS. HELTSLEY: Yes, Your Honor, 24  users.
25 THE COURT: N-o-y-e-s7 25 MR. RIGBY: Okay, | have no further questions.
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1 Thank you, Your Honor. 1 CROSS EXAMINATION BY MR. MURPHY:
2 THE COURT: Ms, Van Bussum, when you did your field | 2 Q. Monica, did you observe any headgate or
3 inspeclion, site inspection, what it's been called, did 3 measuring device on any of the property you investigated?
4  you have a GPS with you? 4 A, No, | did not.
5 MS. VAN BUSSUM: | did. 5 Q. Would you say that spring channel would be
6 THE COURT: And that's how you located the yellow 6 fairly stable? And how much cfs would you just estimate
7 dot? 7 itwould be?
8 MS. VAN BUSSUM: Oh, you mean in — Yeah, | used 8 A. The channel itself is probably going to meander
9 the GPS point that | took that day as -- as a means of 9 abit. You know, there were evidence -- there was
10 locating the yellow dot on the map. 10  evidence of some braiding going on. I's not - it's not
11 Is that what you're asking? 11 going to flow directly towards the Morth Fork, which wa
12 THE COURT: Yes. 12 talked about earlier, but it's -- it's certainly going to
13 MS. VAN BUSSUM: Okay. 13  move a bit in the -- in the plain.
14 THE COURT: So the yellow dot's not going to move? i4 Boy, cfs would be a tough one, because it's been
15 MS. VAN BUSSUM: No, it's not going anywhere. | 15 awhile. It's probably -- it's going to change from place
16 don't think the foot bridge is going anywhere for a while, 16 1o place, half to one cfs.
17 either. 17 Q. Okay, would this —
18 THE COURT: Okay, now we're done with Mr. Rigby's 18 A, lwould have to give you a ballpark.
19 cross-examination of Ms. Van Bussum. 19 Q. So there's really no high water flows compared
20 Do the objectors have any questions? 20  to say the North Fork in the spring channel?
21 MR. MURPHY: Yeah, I'd just like to ask a few 21 A. Oh, when | was there, yeah, there wasn't
22 questions, Your Honor. 22 evidence of high water flow.
23 THE COURT: Yes. Ifyou'd just state your name, 23 Q. Okay, one question kind of simitar to what
24 please, and make sure we get a voice recognition here. 24 Mr. Rigby asked: But soin your opinion during your
25 MR. MURPHY: Okay, my name is Patrick Murphy. 25 investigation, would it be possible for the water flow
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1 from the spring channel to flow southeast to the North 1  Mr. and Mrs. Kozacek —
2 Fork of the Saimon without passing onto the Forest Service 2 A, Yes,
3 propery? 3 Q. - since the original recommendation?
4 A. I --1 don't -- | don't envision it happening 4 A. Yes, it has.
5 any other way than that. 5 Q. And has the department, through an objection,
6 MR. MURPHY: Okay, that's all the questions we had, € resolved the objections to both splits of this water
7 Your Honor. 7 right?
8 THE COURT: Good thinking, Mr. Murphy. 8 A, Yes,
9 Mr, Huii? 9 Q. And where has Mr. and the former Mrs. Kozacek
10 MR. HULL: | don't (inaudible), Your Honor. 10 agreed that their point of diversion is located?
11 THE COURT: Are we finished with all 11 A. Atthe yellow dot.
12  cross-examination of Ms. Van Bussum? 12 MR. BAXTER: Your Honor, | have no further
13 Do you have any re-direct, Garrick Baxter? 13 questions.
14 MR. BAXTER: Just, | think, one follow-up as to one 14 THE COURT: Let's see, did | hear we have another
15  exhibit, Your Honor. 18 question from the objectors?
16 May the witness be handed IDWR — or excuse me, 16 MR. MURPHY: Mr. Murphy has one, Your Honor.
17 Felton/Helisley Exhibit Number 6. 17 Your Honor, this -- this article here, Jerry's
18 THE COURT: That's the Kozacek staiutory claim. 18 seenthat. (Unintelligible). It was a letter from Sue
19 REDIRECT EXAMINATION BY MR. BAXTER: 19 Kozacek to Nate Arave -- Arave?
20 Q. And do you have that exhibit now, 20 MS. VAN BUSSUM: Arave.
21 Ms. Van Bussum? 21 MR. MURPHY: Arave. Explaining that day where she,
22 A. ldo. 22 with the contractor, put the point of diversion. She
23 Q. With regards to the Kozacek water right, has 23 admits in this letter to Nate that that was a mistake, and
24 Mr. Kozacek -- | think I'm going to lead you here a 24 she agrees with Hull and Murphy that the point of
25 litfle bit. Has this water right been split between 25 diversion is down on the Forest Service.
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1 MR. BAXTER: Your Honor, are we transiiioning then % sideboards on my legal mind here, we're transitioning now
2 to Mr. Kozacek -- or Mr. Murphy's case in chief? 2 from--
3 MR. RIGBY: Your Honor, I'm not done yet. Ifhe 3 MR. RIGBY: No, we're not. That's why | say we're
4 wants to produce that for her for the record, he can, you 4 doing this out of order, and it's okay with me, because
5 know, do so in the same manner. | - | thought we were 5 it's coming in, anyway. Ii's on the subject.
6 still on the questioning of - 6 MR. BAXTER: And then we'lt go back to you?
7 My point is | don't have a problem. | know 7 MR. RIGBY: Then we'll go back to me.
8 that's going to come in. So when it comes in is not as 8 MR. BAXTER: In your case in chief, okay.
¢ important to me as, in essence, making sure we understand 9 MR. RIGBY: Ifthat's okay.
10 the purpose and the reason for all of that. 10 THE COURT: Sure.
11 MR. HULL: We can biing it in now, Your Honor, if 11 MR. BAXTER: Okay.
12 you want, since it was his question. Since Mr. Baxter 12 THE COURT: Counsel, would you like fo have
13 brought it up, | can submit it and ask Ms. Van Bussum 13 Ms. Van Bussum take a look at it? That's Hull Exhibit
14 aboutit, and bring it in now as Exhibit 1 on our side. 14 WNumber 1.
15 THE COURT: Can we at [east have Ms. Van Bussum 15 UNIDENTIFIED: Thank you.
16 identify that she's seen the document? 16 CROSS EXAMINATION BY MR. HULL:
17 MR. RIGBY: Oh, absolutely. That's why | say, in 17 Q. Monica, are you familiar with that letter?
18 the same manner that | introduced it, | don't have a 18 A. Yes.
19 problem with it, because it's -- it's part of the record., 19 Q. And what is it?
20 THE COURT.: Let's see, Mr. Huit, you want to admit 20 A. This is a letter from Sue Kozacek to Nate Arave
21 thatas-- 21 who at that time was -- at the time this letter was
22 MR. HULL: Yes, Your Honor, 22 written, he was the agent working on recommendations in
23 THE COURT: - Hull Exhibit Number 17 23 Basin75.
24 MR. HULL: Yes. 24 Q. Andin the letier, what does Ms. Kozacek state?
25 MR. BAXTER: Soif| could just, to put the 25 A. She says, "This letter is a follow-up."
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1 I'll just read from the letter, if that's okay. 1 that the department of water resources sent to me. 1 was
2 Q. Sure. 2 unable to respond earlier, because [ had been out of the
3 A. Okay, "This letter is a follow-up to our 3 country since QOctober 15th, 2007." And then it's just
4 conversation December 6, 2007. | called regarding two 4 general closing from there.
5 objections that were filed regarding my water right number 5 Q. And that southeast/southwest/southwest point
6 75-10400. | explained that the two objections are 6 would be where on the map?
7 correct. As the two objections pointed out, an error was 7 A. It would be at the vellow dot.
8 made in the listing of the point of diversion. n our 8 MR. HULL: Thank you, no further questions.
8 conversation, you explained you would fill out Standard 9 Your Honor, at this time | would like to submit
10 Form 5, obtain the signatures necessary, and send me a 10 that as Hull Exhibit 1, Your Honor, if there's no
11 copy of the corrections. 11 objeciion.
12 “The legal descriptions that were originally 12 THE COURT: Is there any objection to admitting Hull
13 submitted for the point of diversion were" -- it lists 13 Exhibit 1 at this point?
14 four point of diversions, all in Section 15; two In i4 MR. RIGBY: No, Your Honor, we do not. Again, it's
18 southwest/southwest, two in southeast/scuthwest, 15 outof order. Justso long as the court recognizes we're
16 Then it goes on to say, "The legal description 16 notresting our case, and we're not moving on to -
17 of the correct point of diversion is Township 25 North, 17 THE COURT: Sure. Okay, Hull Exhibit Number 1 is
I8 Range 21 East, Section 15, southeast/southwest/southwest. {18 admitied.
19  This would qualify for the first line above of 18 And let's see, we were done with the
0 southwestsouthwest. The other three lines of legal 20 Heltsley/Felton Exhibits 1 through 8. They were all
! description describe points of"' diversion "which are 21 admitted. | think we got our paperwork all sorted out
12 springs flowing into a natural water course from which the (22 now.
13 water is diverted on the Forest Service property at the 23 Garrick Baxter, did you have anything further?
!4 southeast/southwest/southwest point. | have indicated 24 MR. BAXTER: { have nothing further, Your Honor.
!5 this correction on the attached copy of the aerial photo 25 Thank you.
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1 MR. RIGBY: Your Horor, may | ask now follow-up as a 1 entirety, isn't it correct that in that representation to

2 restlf of this? 2 the Forest Service that she claimed that the point of

3 THE COURT: Sure. 3 diversion was con private land, off of the Forest Service?

4 MR. RIGBY: What number are we on? 4 And 'm referring to 7(b): "Water then

8 UNIDENTIFIED: 9, | believe. 5 flows" - "Headgate on private land collects water from

6 MR. RIGBY: May | approach the wiiness? 6 spring. Water then flows in the ditch across Forest

7 THE COURT: Please. 7 Service land and then onto private land."

8 RECROSS EXAMINATION BY MR. RIGBY: 8 A. Yes, that's what it says.

2 Q. I'm handing you what has been marked as a result 9 Q. So obviously this would be inconsistent with the
10 of this as the Felton/Heltsley Exhibit Number 9. 10 Exhibit 1 from the Hulls' exhibits, in your estimation,
11 Are you familiar with that? 11 correct?
12 A, lam, 12 A. Yes,
13 Q. And that (unintelligible) represent to you that 13 Q. Okay, so obviously Sue Kozacek resolved her
14 was Susan Kozacek's original claim. |s that corect? 14 claim by, in essence, conceding; which happens in the
15 Excuse me, claim -- not claim, The application 15 adjudication all the time, right?
16  with the Forest Service for her special use permit? 16 A. She resolved her - | can't give you her
17 A, Yes, it's the special use application. 17 reasons for resolving or deciding on the course that she
18 Q. Very good. And again, are you familiar with 18 did. | was notinvolved in the objection resolution for
19 that-- 19 that.
20 A. Yes. 20 Q. Okay, as far as Russ Kozacek, what is your
21 Q. -~ particular document? 21 information or knowledge as to his particular water right
22 A. Yes,lam. 22 and his claims?
23 Q. You reviewed it? 23 A, lunderstand he resolved it the same way.
24 A. Yes,  did. 24 Q. So he - But again, he didn't resolve it in the
25 Q. And again, without having it read in its 25 same manner, did he?
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1 A. You'd have to show me what the resolution was. 1 Your Honor. iI'm asking her if a resolution occurred,

2 Q. Well, what I'm saying is that are you familiar 2 which is typical in the court, in the SRBA, that resclved

3 with the resolution that occurred between Mr. Kozacek and 3 fthis particular claim, because they had claims similar to

4 the — Murphy and Hull? 4 my objectors’, and they resolved their claims.

5 A. Yes. 5 S0 my purpose in doing that is not to get the —

8 Q. Okay, and -- and what is that? 8 go into the specifics of it all, but to know that there

7 A. You have to show me the recommendation. They 7 was a resolution that didn't make it just point of

8 both agreed that it's on -- it's at the yellow dot. But 8 diversion now at the yellow line (sic). It was more

9 as far as the particulars, again, | was not involved, and 8 involved than just that, with their ability to enter the
10 Nate Arave was the agent that was involved in the 10 private land.
11 objection resolution negotiations for that. 11 Now, I'm just asking her if she has that
12 Q. But again, it was a resolution that they can 12  knowiedge,
13 still enter the lands in some manner to do maintenance, is 13 THE COURT: Ms. Van Bussum, do you have that
14  that correct? 14 knowledge?
15 A. That's my understanding. 16 MS. VAN BUSSUM: | have that knowledge.
16 Q. Okay, so in essence, it's a resolution? | mean 16 Q. {By Mr. Rigby) And what is it?
17  it's not as clear-cut as saying "the point of diversion is 17 A. The knowledge that | have is that the Kozaceks
18 now at the yelfow dot, and you are forever barred from 18 agreed the point of diversion is at the yellow dot, and
12 anything further up north, or upstream"? 19 they are allowed certain maintenance activities upstream
20 MR. BAXTER: Your Honar — Your Honor, at this 20 from the yelfow dot.
21 point, | think if Mr. Rigby wants to submit the setflement 21 MR. RIGBY: Okay, that's all. No further questions.
22 documents to the court, they'd speak for themselves. | 22 THE COURT: Ckay, are we all finished with
23 don't know that Ms. Van Bussum can speak to the 23 cross-examination of Ms. Van Bussum?
24 specificities of that settlement agreement. 24 MR. MURPHY: We are, Your Honor.
25 MR. RIGBY: I'm not asking her for specificities, 25 THE COURT: Okay, Ms. Van Bussum, you're ready take
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1 your chair back here with your counsel. But you say 1 MR. RIGBY: Let's get back soon,
2 you're going to stick around in case -- 2 THE COURT: 1:00?
3 Oh, did you have something? 3 MR. RIGBY: 1:00.
4 MS. VAN BUSSUM: Did you admit this as 4 THE CCURT: Okay, we won't be able to go too far,
5 Heltsley/Felton Exhibit Number 97 | don't wani to - 5  but that will give you about 56 minutes,
6 MR. RIGBY: On, | would infroduce it for that 6
7 purpose. 7
8 THE COURT: Let's see, Mr. Hull, did you have a 8 (Noon recess.)
9 chance to look at it? That's Sue Kozacek's application 9
10 for special use permit. i0
11 MR, HULL: No objection. 11 THE COURT: Okay, back on the record now, it's 1,08,
12 THE COURT: Okay, then, Felton/Helisley Exhibit 12 and | think we're ready to resume with Mr. Rigby's case in
13 Number 9 is admitted. 13 chief isit?
14 Okay, go and have your chair, 14 MR. RIGBY: That's correct, Your Honor. We would
15 it's 12:03 right now. Would this be a good time 15 call Adele Crawford to the stand.
16 to take a break and then we'll move on to the next 16 Your Honoer, while she's coming to the stand,
17 witness? 17 would you prefer that | go to the podium, or is it okay —
18 Mr. Rigby, you're going to have how many more 18 THE COURT: No, that's fine.
19 witnesses? 19 MR. RIGBY: Thank you.
20 MR. RIGBY: Your Honor, we have one, two, three, 20 THE COURT: The microphone works real well there on
21 four, five. 21 yourtable, as far as | know.
22 THE COURT: Will we get done today? 22 MR. RIGBY: All right, very good.
23 MR. RIGBY: You bet. 23
24 THE COURT: Okay, good. We'll take a break and come | 24
25 back what time? 25
123 124
1 ADELE CRAWFORD, 1 Q. And for convenience and trying to keep it
2 produced as a witness at the instance of Claimants 2 simple, | think we'll continue with the map; although, we
3 Heitsley and Felton, being first duly sworn, was examined 3 had some others that you and | were reviewing with each
4 and testified as follows: 4 other. Isit okay, and do you understand the map
5 DIRECT EXAMINATION BY MR. RIGBY: 5 sufficient enough that we can continue with this map?
6 Q. Good afternoon. 6 A. Yes, ldo. And yes, it's all right to continue.
7 A. Good afterncon. 7 THE COURT: Mr. Rigby, that's IDWR Exhibit 2.
8 Q. Please state your full name and current address 8 MR. RIGBY: I'm sorry, thatis Number 2, you're
g forthe record. 9 right. Number 1 was the actual water right itself.
10 A. I'have two addresses. My name is Adele 10 THE COURT: Yes.
11 Crawford, and | have a home in Oregon, 24155 Hewett Road, | 11 MR. RIGBY: |apologize.
12 Monroe, Oregon, 97456; and another home in Salmon, Idaho, | 12 Q. (By Mr. Rigby) As to the particular IDWR
13 68 Perreau Creek Road, Salmon, Idaho, 83467. 13 Number 2 map, are you familiar with those tands?
14 Q. Very good. And in the interest of time, we're 14 A. Yes, lam.
16 going fo try to -- Because we have several witnesses that 15 Q. And how are you familiar with those lands?
16 are fact witnesses, I'm going to try to keep the questions 16 A. 1lived on that property from 1968 until 1988.
17  basically dealing with the -- your personal knowledge and 17 And the section that's marked off on the map in blue was
18 your perscnal experience with the property that's the 18 my property from 19883, | believe, untii | left there and
19 subject of this -- this hearing today. 19 soldit.
20 You have been here at the hearing this marning, 20 Q. So you were on the land before you actually
21  correct? 21 owned it, if you were there in '687
22 A. Yes. 22 A. Yes. |lived -~ The Hansons gave me a home and
23 Q. And you have seen the exhibit produced by the 23 helped me raise my sons there, and Ilived there 20 years.
24 IDWR, and that's Exhibit Number 1, of the map? 24 Q. Very good. And so therefore you're stating the
25 A. Yes, | have. 25 property that's outlined in blue on IDWR Number 2 is the
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1 land that you either were on to begin with or ended up 1 A. On that map, it rose on the north side of the

2 owning? 2 road up to the house.

3 A. ! ended up owning, yes, 3 Q. And so if you were looking at the map, the

4 Q. Very good. Are you familiar with -- 4  plum-colored circle — When you were there, it actually

5 While you were there, did you work the land in 5 rose on the other side of the road, the road that would be

6 the sense of irrigation or livestock or any kind of - any 6 tothe northeast, if I'm looking at that map?

7 kind of working the land? 7 A, Yes.

8 A. Yes, | did. | helped with all of the daily 8 Q. And first of all, for the court's information,

8 chores and the maintenance, and the maintenance of that 9 was it one main stream and — spring and other -- | don't
10 ditch, 10 want to say spring, but cther discharges into the ditch,

11 Q. And as far as the spring that's been testified 11 as far as you were concerned when you were there?

12 {o this moming, are you familiar with that spring? 12 A, Down further towards the Forest Service ground,

13 A. Yes, | am. 13 vyes.

14 Q. And is it located on the land that you were 14 Q. Okay, how are you so certain that the point of

15  working and/or owning? 18 diversion was on the other side of the road?

16 A, Yes. 16 A. Because we developed it. Harold and | dug
17 Q. And as far as the point of diversion -- ar 17 probably a four-by -four hole, and he buiit a spring box
18  excuse me, the point that was put in plum this morning, 18 out of wood, two -- probably two-by-sixes. | don't

19 are you familiar with where that location is? 19 remember the exact size. And dropped it into the hole.

20 A. Yes, 20 We puta pump in, and pipe to go up to the house; a

21 Q. And is that, in your -— When you ware located 21 culvert in the road so that the water, the overflow will

22 onthe land or working the land, is that a location where 22 go on into the existing ditch,

23  the spring rose, as far as you're concerned? 23 Q. Okay, and you did that while you were there?

24 A. No. 24 A, Yes.

25 Q. Where did it rise? 25 Q. And you said with Harold. Who fs Harold, for
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1 the information of -- 1 anormal ditch fashion, if there's such a thing.

2 A. I'm sorry, Mr. Hanson. Harold Hanson. 2 Q. And why did you do that? What difference did it

3 Q. Very good. And now, as far as the -- 3 make to you?

4 And again, obviously, you know the contention 4 A. Because the people down below had water rights

5 with the -- the issue being whether or not this is a 5 to that water; and when the Hansons first settled there,

6 creek, whether it's a channel, or whether it's a ditch? 6 they had sheep, and they had a shed down there which

7 A. Yes. 7 everyone -- then everyone around referred fo as a lambing

8 Q. To begin with, | -- |, you noticed a moment ago, 8 shed, which is where they lambed out their sheep.

9 | called it a ditch. VWhat would you call it? 9 We needed that ditch for water to water the
10 A. Aditch. 10 iambing shed and for livestock that later - came later.
11 Q. And now lef's talk about why you would call that 11 Q. And did -- and did any parties below come up and
12  aditch. What did you -- What -- 12 help maintain that ditch?

13 When you first came to the property, how did it 13 A. Probably on occasion. | can't remember that far

14 look, as far as this particular ditch is concerned? 14 back. It's been quite some time.

15 A. In 1968, it looked like a ditch. 15 Q. But you maintained the ditch?

16 Q. You saw the pictures that were part of the 16 A. Absolutely.

17  evidence put on by the department this morﬁing, Exhibit 17 Q. And -- and you have heard the testimony this

18 Number 4, | believe on that, with a number of pictures. 18 morning that dealt with the — if - if the ditch -- if

19 Is that -- What you see depicied there, is that 19 the runoff that occurs or --

20 your memory of the way it looked when you were on the 20 If the collection of that channel, or whatever

21 property? 21  the ditch is, was not there, Ms. Van Bussum seemed to

22 A. Absolutely not, 22 indicate that the natural flow of that water would

23 Gl And how is it different? 23 continue on in the hashed version of the channel.

24 A. We maintained it. It looked like a ditch. We 24 Is that the way you recall it being?

15 took brush out of it, and willows, and kept it flowing in 25 A. No, notat all.
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1 Q. And what — how is it you recall it being? 1 observation, would the water travel?

2 A. If it wasn't maintained, it would head -- not 2 A. it would have flooded the lower part of my

3 direcily, of course -- towards the river; but it would 3 properiy.

4 angle off probably towards where the Forest Service gate 4 Q. And that would be the lower part of the blue

5 is,as | remember. 5 area?

] Q. So-- 6 A. Yes,

7 A. Somewhere between the barn and the North Fork. | 7 Q. Okay. On its way toward the river?

8 Q. Sois there a reason -- s that another reason 8 A. I'm assuming so, yes.

9 why you maintained the ditch the way you did? 9 Q. Now, one of the other questions this morning --
10 A. Absolutely, 10 or one of the other observations made by the department,
1 Q. Because did you want that water flowing onto 11 Ms. Van Bussum, was that the ditch -- | mean the channel,
12 your place, unimpeded? 12 as she calls it, was nairow in certain areas and wide in
13 A. No, of course not. | had horses. Andifl had 13 other areas. Do you have a reason why that was?

14 done that, allowed it to do that, | would have lost my 14 Or was it that way when you were there?
15 pasture. 15 A. To some extent, there were wider places simply
16 Q. And did it ever happen that way so that you 16 because the livestock would get in there and trample it
17  physically saw the water heading away from the hashed 17 down. And we'd have to do as best we could to put it
18 portion toward the river? 18 ba.ck; butit's a flat area, and so to make that happen, it
19 A. Occasionally when we had a big runoff, yes. 12  would take a lot of work,
20 Q. So you physically saw it heading that direction? 20 And Harold was very sensitive to the
21 A, Yes. 21 environment, and he did not want to make a huge mess,
22 Q. And therefore, | guess, the diché question is 22 basically, in there. So we -- we did minimal as far as
23  but for your intervention, or someone else prior to your 23 containing it in the wider spots, but we did -- there were
24 intervention, digging that ditch or maintaining that 24 some, yes.
25 ditch, where, in your opinion and your -- in your 25 Q. But it was contained as a result of your --
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1 A. Absolutely. Absolutely, yes. 1 Q. And who did you sell the properiy ta?

2 Q. And when you failed to maintain, was it not -- 2 A. To acouple named Martin.

3 then not contained? 3 Q. And when -- when — when you -- they purchased

4 A. Not contained. 4 it from you, were there ever any representations made by

5 Q. Now, you have seen some of the most recent 5 youto them as far as this particular ditch is concerned?

6 piciures, especially the aerials that are (inaudible) 6 A. No.

7 today. Is there — is there evidence, because there has 7 Q. Was there -- Did you represent to them anything

8 been a lack of maintenance, is there evidence, in your 8 as far as maintenance is concerned?

9 opiniton from what you recall, of the diich in essence 9 A. Sure. |told them if they didn't maintain it,

10 moving back or causing water to head back to the river? 10 they would end up having a swamp there, basically, at the
1 A. From what | saw today, yes, it's not been 11 farend.

12 maintained, obviously. 12 Q. Tell me the normal practice of maintenance,

13 Q. And had it been maintained the way you 13 A. Well, you start at the head, and you start

14 maintained it -- Well, obviously, you have already asked 14 throwing out stuff, and digging -- or trenching where it
15  and answered that it looks significantly different? 15  would -- where it looked like it was going to -- to break
16 A. Yes, significantly. 16 over and move out of the ditch line.

17 Q. And -- and was there ever a challenge or a 17 And occasionally, we had a chain saw, and

18 question by anyone, to your knowledge, while you worked 18 (inaudible} the bigger pieces after a winter when there
19 and lived and owned there, that this was anything but a 19  was a lot of downfall.

20 ditch? 20 Q. When you first came onto the property, was the
21 A, Never. 21  maintenance similar fo the way you maintained it; or was
22 Q. The Forest Service itself, did they ever 22 it better or worse?

23 question you as to whether or not this was a ditch or a 23 A. I'm not sure | understand the guestion.

24 channel? 24 Q. When you first came on the propetty, how did the
25 A. Never. 25 ditch look? Did you improve the ditch, or did you just --
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1 A. Oh, no. 1 about how far north did you go, did you go over the road,
2 Q. -- maintain it the way it was? 2 aswell?
3 A. We mainiained it the way it was. Harold had 3 A. For my property, you mean?
4  been maintaining it all those years prior to my coming 4 Q. Yes. In other words, now you're indicating that
5 there. 5 the greenis the bottom of your property, is that right?
6 Q. And do you know how long he was on the property? 6 A. It could be. I think the river was the
7 A. You know, | wish I did; but I'm sorry, | don't. 7 boundary.
8 Q. Was it a short perlod of time? 8 Q. Okay, but as far as -- but as far as going
9 A. Oh, long time. Long time. There was no road, 8 southwest is concerned, is the green line pretly much what
10 even, when they -- Highway, | should say. 10  you recall your property to he?
11 MR. RIGBY: Excuse me here a minute, Your Honor. 11 A. Oh, yes, yes.
12 Q. (By Mr. Rigby) They have pointed out that 12 Q. Okay. Mow, let's start heading up northeast.
13 perhaps you and | have been talking about the wrong line 13 How far up did you work the ditch? All the way to the
14 as far as your ownership is concerned., Would you go to 14  spring?
18 the map and just, if you can recall -- 15 A, Yes.
16 Didn't perhaps you maintain or work on even the 16 Q. Okay, atll right, very good.
17  land down below the green line, as well as the blue line? 17 So when we're talking about maintenance, the
18 That's the question. 18 hashed line is pretty much what you maintained; except for
‘19 A. (Unintelligible). 18  your pointing out that initially the spring was on the
20 Q. Where -- Where was your property? That's the 20  other side of the road, and you created a culvert to go
21 bestway to answer it. 21 under the road?
22 A. You know, this looks different to me, but it 22 A, Yes.
23  would be the blue line here, and then over. I'm not sure 23 MR. RIGBY: No further guestions, Your Honor.
24 | recall the line {unintelligible). 24
25 Q. QOkay. So--soin essence when we're talking 25
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1 EXAMINATION BY THE COURT: 1 through the culvert and into what -- what she, Monica -- |
2 Q). So Ms. Crawford, was your testimony that the 2 can't remember her last name, I'm sorry -- where she
3 property you owned — or you occupied for 20 years from 3 maintains is the head of the ditch - of the spring.
4 '68 and '88 included both what is now the Hull and Murphy 4 There was water running under, from my spring box through
5§ properties? 5 the culvert, ditched to -- into where -- at the point
6 A. No. Justthe Murphy property. 6 where she says is the head of the spring now.
7 Q. Only the green, the property cutlined in green? 7 And | don't know what it looks like now.
8 A. Yes. 8 Q. Butyou recall the spring actually being on the
9 MR. RIGBY: Yes, Your Honor, that's why | was trying 9  Hull property?
10  to clean that up. | apologize, I didn't make that clear. 10 A. Apparently so. Now, when -- when the Hansons
1 Q. (By the Court) Now, the other thing is you said 11 gave me the property, they did not -- | don't remember
12  that the spring was on the north side of the dirt road 12 exactlines being drawn for it. F'm sure there were, but
13 indicated on the -- 13 he never assumed, | guess, he would die, because -- or
14 A. Yes, 14 sell the property, so it didn't matter to him where the --
15 Q. And you built a culvert underneath that road? 15 my water source was located. To him, it was on his
16 A. Yes. 16 property or mine. It didn't matter to him.
17 Q. Do you know if that culvert's still there? 17 Q. Well, did Mr. Hanson at one time awn the whole
18 A. | have no idea. | haven't been there since; in 18 property?
18 20 years, 22 years. 19 A. Mr. Hanson owned the entire property from the
20 Q. Did you dig any of the ditch as opposed to 20 Forest Service up to what is now the old mill site, almost
21 maintaining the ditch? 21 toSheep Creek,
22 A. Youmean initially to make it a ditch? 22 Q. So both the Hull and the Murphy properties?
23 Q. Or at any time you were on the property for 20 23 A. Yes.
24  vyears. 24 Q. Did he ever tell you who built that ditch?
25 A. 1 maintained the ditch. There was water running 25 A. Idon't think so, no.
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1 Q. Did he ever give you a name for the ditch? 1 Ultimately, later on, | had sheep with them, but
2 A, Spring Diich. 2 we kept them up at the ranch house, closer to the house
3 THE COURT: Okay, let's see, Garrick Baxter, do you 3 where they were safer. So basically, the lambing shed was
4 have any questions? 4 abandoned at that time. But during that time they were
5 CROSS EXAMINATION BY MR. BAXTER: 5 lambing out of the lambing shed, they used that ditch as a
6 Q. | think I'd just like some clarification with 6 water source.
7 regards to the development. It sounds ke, Ms. Crawiford, 7 THE COURT: Did we establish where the lambing shed
8 at some point you dug a spring box on the other side of 8 is? Isiton the current Murphy property or on the
9 the ditch -- or excuse me, on the other side of the road. 9 current Hull property?
10 Is that correct? 10 A. Murphy property. If's almost to -- aimost to
" A. Yes. i1 the Forest Service barn.
12 Q. And at that point, then, that you put in the 12 THE COURT: There's, on IDWR Exhibit 2, there's --
13 culvert underneath the road to run the water undemeath? 13 Let's see, it's just a litfle bit to the right of that
14 A, For the overflow out of the spring box, yes. 14 yellow dot. Is that the lambing barn we have been tatking
15 Q. Okay. And then you utifized the water, then, 15  about?
16 for using — using a lambing shed on your property, which 16 A, it would be right about --
17  is now identified as being ouilined in the green? 17 THE COURT: It looks like a structure, some kind
18 A. ! did not, because | didn't have sheep. The 18 of -
‘19 Hansons did. 19 A. Yes, yes.
20 Q). Oh, okay, so they hada —a sheep barn on your 20 THE COURT: Is that the old lambing shed?
21 property or their property? 21 A, That's the old lambing shed, yes.
22 A. It was their property. When they were -- had 22 THE COURT: Lef's see, would that show up in any of
23 the sheasp, it was pifor to my coming there in '68. They 23 the pictures that we have taken a look at so far?
24 lambed down there, and had way too much compatition with | 24 A. I haven't seen any that had it in there, other
25 coyoles, so they gave up on sheep and moved —they did -- {25 than the aerials.
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1 THE COURT: But that building isnt used any more? 1 sides of the highway?
2 A. No, it's been abandoned many years. 2 A. Yes.
3 THE COURT: Okay. 3 THE COURT: Okay, do you folks have any questions?
4 Q. (By Mr. Baxter) Ms. Crawford, just one more 4 MR. HULL: Just a couple, Your Honor.
5 question. Justio clarify, also, to the best of your 5 THE COURT: All right.
6 knowledge — Well, you can speak for yourself. 6 CROSS EXAMINATION BY MR. HULL:
7 You've never owned the Heltsley or Felton 7 Q. Ms. Crawford, you mentioned that you had a
8 property. And your previous predecessor, Mr. Hanson, did 8 spring box on the north side --
8 he ever own the Felton or Heltsley property? 9 A, Yes,
10 A. No. 10 Q. -- of the road. How deep did you go down before
11 MR. BAXTER: Okay, that's all the clarification | 11 you hit water at the spring box?
12 needed, Your Honor. Thank you. 12 A. The water was already there.
13 THE COURT: Ms. Crawford, just for my sake - and 13 Q. Where was it surfacing from at the time?
14  maybe [ should ask Steve Spencer this - the Forest 14 A. There, where the spring box -
15  Service land there kind of takes that little dogleg over 15 Q. Rightthere?
16 to the highway - 16 A. —is, yes.
17 A. (Indicates.) 17 Q. And how big was your culvert going under the
18 THE COURT: - within the red boundary there. Is 18 road, leading from it?
19  the Forest Service - s their ranger station right there 19 A. Probably about that big, 18 inches, maybe,
20 in that little dogieg on the east side of the highway, or 20 Q. It was an 18-inch culvert. And over the time
21 the west side of the highway? 21 you lived there, did you ever see the stream channel
22 A. It's on the east side. The structure on the 22 leading from the spring vary very much in intensity, other
23 narth -- on the west side is a barn, and they have corrals 23 than when perhaps the Hansons were heavily irrigating from
14 there, and they kept horses and mules in there. 24 their water right on the North Fark?
15 THE COURT: Oh, so they have operations on both 25 A. While I was there, it didn't. It was always —
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1 fairly large flow. There was a lot of overflow out of if, 1 fenceline, so it won't show as much, but it would be right
2 and it went direcily into the ditch. 2 around this heavy vegetation here. Here's the main spring
3 QL. Soyou say it was a stable flow? 3 stream coming in. it would be right along here.
4 A. Yes, very stable. 4 A. No,
5 Q. Okay. Okay, now, on the very south end of your <] Q. You don't recall that finger channel?
6 property, okay, if you look at the map just before the 6 A. No,
7 yellow dot, you'll see a line of heavy vegetation there. 7 Q. Do you recall other finger channels that were
8 A, Yes, 8 here?
9 Q. Do you recail a stream channel coming in there, 9 A. When the -- when there was a lot of snowpack and
10 or afinger channel coming in at that point on your 10 there was a lot of runoff, it - it was difficult to keep
11 property at the very, very bottom, right at your property 11 itinits banks, because there was a lot of volume, and it
12 line? 12 would head off in the little finger -
13 A. No. 13 It's very undulating, the land is very
14 Q. You don't recall it? 14 undulating there and -- or it was when 1 was there, and it
15 A, No. 15 tended to want to go to the low spots, so we had to be -
16 Q. Okay. 16 The spring, it took a lot of maintenance in the
17 MR. RIGBY: Your Honor -- 17 springtime.
18 | just want to make sure | know where you're 18 Q. So there were a lot of channels, then, finger
19 talking about. 19 channels coming in, is what you're saying? it was not —
20 MR. HULL: Right. If{ may, I'll -- 20 itwas not per se straight and narrow, it had many
21 A. On the fenceline. 21 channels and rivulets? s what you're frying to say?

122 MR. HULL: Fenceline. li would be right at the 22 A. It was straight and narrow, because we kept it
23 fenceline. 23 straight and narrow, The only time that it had channels
24 A. On the fenceline, 24 was when it had a lot of overflow from the runoff and high
25 Q. (By Mr. HuH) In fact, Murphy had put in a new 25 water. Thatarea subs a lot. The water table is quite
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1 high in that lower area there. 1 water rights, and it was our obligation to keep that
2 MR. HULL: Okay, no further questions. 2 clean.
3 THE COURT: Mr. Murphy? If you would, just for our 3 Q. Okay.
4 record, state — state your name each time you stand up. 4 A. ldon't know if it says anywhere that it was,
5 MR. MURPHY: Okay, Patrick Murphy. 5 butit certainly was Harold's obligation, he felt, and
6 THE COURT: Thank you, sir. & mine, to keep it open.
7 CROSS EXAMINATION BY MR. MURFPHY: 7 Q. When you first resided on the ranch and when you
8 Q. I'm curicus, Adele: How did you guys inigate 8 purchased the property, was the Hughes Creek barn there,
9 your lower pasture? 9 and the lambing shed there at that time?
10 A. You mean my pasture or the -- the section from 10 A. By Hughes Creek barn, you mean the Forest
11 my property - 11 Service bamn?
12 Q. Your pasture. Basically — 12 Q. Yeah, the Forest Service barn just across the
13 A. My pasture? 13 fenceline.
14 Q. Yeah. 14 A. Yes,
15 A, [ didn'tirrigate it, because as | said, it's -- 15 Q. The white barn, okay.
16 the ground is -- the water tabie is very high, and it subs 16 A, And -- and the lambing shed, also.
17 inthere, and it stays green — or it did most of the 17 Q. Okay. Did you ever see those areas flooded?
18 time. It would dry maybe fate in the fall, and by then | 18 A. Possibly. As | sald, when there was a hig
19  was feeding hay, so it didn't matter. 19 snowpack, all of the snow off that mountain came down onto
20 Q. Okay, Adele, | guess on that note, why would you 20 my property, ultimately. And when the spring - or when
21 clean this -- this spring channel, or the ditch channel as 21 the ditch couldn't hold it all, it could sub in there,
22 you're calling it, why would you clean the ditch channel 22 yes,
23  ifyou didn't have any water rights out of it and you 23 MR. HULL: Okay, thank you.
24  didn't irrigate with it? 24
25 A. Because it was -- People down below us had 25
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1 EXAMINATION BY THE COURT; 1 THE COURT: Mr. Rigby, do you have any recross —
2 Q. Before we get back to Mr. Righy, there was 2 redirect?
3 ftestimony earlier about along the course of the - and you 3 MR. RIGBY: You asked the very question | was going
4 call it the ditch. Spring Ditch, | think is the phrase 4 o ask first, but there is one.
§ you used. Were there more than one spring? 5 i it please the court, may | approach the
8 A. The only spring that | know of was the one we 6 witness?
7 developed and used for a water source for the house. But 7 THE COURT: Please.
8 Ido know that there were other springs along the toe of 8 REDIRECT EXAMINATION BY MR. RIGBY:
9 that slope that fed into that ditch. 9 Q. I'm handing you what has been marked for
10 Q. But that water just flowed info the ditch and 10 identification as Heltsley/Felton Exhibit Number 10. |
11 not oro your property? 11 will represent to you that that's -- that's part of the
12 A. Well, it was on my property, but ~ | owned up 12 water right records attached to the Heltsley —
13 onto the hill, too. 13 Heltsley/Felton claim.
14 Q. Oh, okay. Were you maintaining the ditch to 14 A. (Indicates.)
i85  keep the water from flooding your property? 15 Q. The only reason I'm handing this fo you is to —
16 A. Partly, yes. And because of the obligation for 16 it appears to be a (uninteliigible) by Harold Hanson, who
17 the water users down below. 17 you just testified about.
18 Q). Did anybody ever pay you for that? 18 A. Yes,
‘19 A, No. 19 Q. And !'d like you to just read at least the
20 Q. Did they ever come up and offer to help? 20 statement and tell me if that, as you have testified, to
21 A. It was changing -- That property at Hughes 21 be Mr. Hanson's position; if this is inconsistent, or if
22 Creeck was changing hands at the time, and | know fora 22 this is consistent with his position.
23 fact that the Gohmes, who bought it from Ravndals, 23 A. "I'have lived on H.E.S. 95 since 1948 and do
24  maintained it for the very same reason that Annie and 24 hereby certify the — the water that rises (sic) on the
25 Mitzi do, is for thelr own water source. 25 lower end of my ranch is caught in a ditch that goes to
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1 irrigate part of the ranch known to me as the old Ravndal 1 THE COURT: Okay, Ms. Crawford, thank you for
2 ranch on Hughes Creek, North Fork, ldaho, part of which 2 joining us.
3 Russ Kozacek has purchased.” 3 MR. RIGBY: Your Honor, may this withess be excused?
4 And yes, that is Mr. Hanson's signature. 4 They have driven ten hours to get here, and | don't intend
5 Q. And the Ravndal ranch, do you know who owns that 5 fto call them for any redirect, unless —-
8 now? 6 MS. CRAWFORD: We could stay a few hours more. I'd
7 A. It's been subdivided, and there are numerous 7  like to make sure (unintelligible).
8 owners inthere. And]don't know them, no, except -- 8 MR. RIGBY: Okay, all right, very good. I'm just
9 Q. You don't know all of them, but — 9 giving you the authority to leave, but that doesn't —
10 A. Yes, | know these -- 10 MS. CRAWFORD: Thank you very much.
11 Q. — Ann Heltsley and - Okay, very good. 11 THE COURT: Okay, Mr. Righy, your second witness.
12 MR. RIGBY: Your Honor, for this purpose, I'd 12 MR. RIGBY: Very good. We will call Mitzi Felton to
13 infroduce or have -- offer into evidence Exhibit 13 the stand.
14  Number 10. 14
15 THE COURT: Has everybody had a chance to look at 15
16 it? Let's see, that's Felfon/Heltsley Exhibit 10. 16 MITZI FELTON,
17 Any objection? 17 produced as a witness at the instance of Heltsley and
18 UNIDENTIFIED: No, Your Honor. 18 Felton, being first duly sworn, was examined and testified
19 THE COURT: Mr. Baxter, do you have any? 19 as follows:
20 MR. BAXTER: No, Your Honer. 20 DIRECT EXAMINATION BY MR. RIGBY:
21 THE COURT: Okay, well, Felton/Heltsley Exhibit 10 21 Q. Good afternoon.
22 will be admitted. 22 A. Good afternoon.
23 MR. RIGBY: Nathing further, Your Honor. 23 Q. Please state your full name and current address
24 THE COURT: Any other questions of Ms. Crawford? 24 for the record,
25 UNIDENTIFIED: (Inaudible) Your Honor. 25 A. My name is Mitzi Felton. | live at 22 Hughes
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1 Cresk Road, North Fork, Idaho. 1 which Ann Heitsley lives.
2 Q. And again, in the interest of ime, we'll try to 2 Q. And who was that?
3 get--try not to be redundant in these guestions. 3 A. Elizabeth and David Eldridge.
4 But as far as your familiarity with IDWR's 4 Q. Now, intreduced this morning with Ms. Van Bussum
5 Exhibit Number 2, what is it? 5 was the homestead and the original deed to that property.
6 A, Thatis a map of what was the Hanson properiy, G Are you familiar with those documents?
7 is now the Murphy, Hull properiy, Forest Service property, 7 A, Yes,lam,
8 and the Spring Ditch that starts at the Hull property and 8 Q. And is that the entity that you're talking about
S goes down eventually leading to my property. 9 asfaras-
10 Q. And how are you familiar with this property? 10 A, Yes,
11 A. My husband bought our ranch, which was part of ik Q. - building the ditch?
12 the old Ravndal ranch, in 1979. We became very good 12 A, Yes.
13 friends wiih the Hansons. At that time Harold Hanson 13 Q. And as far as your understanding and knowledge
14  irigated our property from this ditch, and helped 14 is concerned -- First of all, let's get, just a little
16 maintain and establish the water right when the -~ when we 15 bit, so the court can understand: Have you studied the
16  bought the property. He showed us this ditch. 16 history of this location?
17 From our property, we walked all the way up to i7 A. [ have.
18 the spring box; and he explained maintenance and what his 18 Q. Kind of — just kind of been your thing?
19 responsibility was as he saw it; and the historic natyre 19 A, Well, | - | -- I'm friends with the
20 of that ditch, how it was buiit, when it was buitt, 20 great-granddaughter of Elizabeth Eldridge, who has done
21  etcetera. 21  extensive genealogy work, not only for her family and the
22 Q. And as far as your understanding as far as the 22 Eldridge homestead property, but the homestead to the
23 ditch, when was the ditch originally built? 23  norih, which was -- started out as the Levi Jones
24 A. As close as we can figure, it was built by the 24 homestead. That predates Forest Service, by the way.
25 original homesteaders of my property and the property on 25 Forest Service wasn't in existence then.
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1 They settled this property in 1887, Elizabeth 1 they were duty-bound to maintain that,
2  and David Eidridge had six boys and three girls, | think; 2 Is that the way you understood it?
3 and it was common knowledge that the Eldridge boys built 3 A. Yes. And we actually watked that ditch with
4 that ditch by hand from the spring source somewhere around | 4 Harold, and he showed me the stretch from the spring box
5 1890, maybe early 1890s. The exact date is unclear. 5 and said that we were welcome to come up there and
<] Q. As far as the maintenance of that ditch is 6 maintain it any time we saw fit, but he was very concerned
7 concerned, you (inaudible) -- 7 that we did it properly and weren't heavy-handed with it
8 How lang have you owned your particular 8 oruse any kind of heavy equipment,
9 property? g Q. And so have you kept that requirement?
10 A. Since 1979. 10 A. Yes, up until recently. We haven't -
11 Q. Okay, and have you joined in or have you been 11 Q. And which change - which changed recently?
12 party to maintenance of the ditch? 12 A, Well, the property is -- has been subdivided
13 A. Yes. 13 now, and that stretch from the ditch from the spring to
14 Q. And for the entire period of time, or how long? 14 the Forest Service property has -- has not received
15 A. Yes, for the entire period of time. Actually, 15 consistent maintenance by me or anyone, as far as ! know.
16 priorto -- From 1979 until 1992, Harold Hanson was 18 Q. And why is that?
17 prefty much taking care of the maintenance and the 17 A, Well, 'm not really sure. | haven't exactly
18 irrigation on our propenrty, along with some cattle 18 had direct contact with the Murphys or the Hulls, and --
19 ranchers to whom we leased our -- our acreage, becausewe |19 but they had prohibited us from entering their property,
20 did not live on the property at that time. We lived - 20 but | kind of got that idea.
21 We moved up to the ranch full-time in 1992, 21 Q. Have you -- In your opinion, do you believe you
22 Q. Okay, but were familiar with it before then? 22 had a right to go up there --
23 A. Oh, yes. 23 A. Yes, ldo.
24 Q. And again, as far as the maintenance is 24 Q. --to maintain? And it was only because of
25 concerned, you heard Mrs. Crawford indicate that they felt 25 their prohibition that you did not?
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A, If the ditch is not maintained betwaen the

1 A, That, and the fact that it's -- it's been quite 1
2 a while since the maintenance of that ditch. It's now 2 plum -- well, where Adele pointed out the spring box and
3 starting to sustain some -- some bad habits, and so in the 3 the yellow dot, it will -- it will brealk out of its banks
4 last five years, it's really kind of gotten out of 4 and go towards the Morth Fork.
5 conirol, and so it's in -- it's in desperate need of 5 Q. And how do you know that?
6 malntenance now. 6 A, Well, because you can see from here on this map
7 Q. And ! guess the point the court could be asking 7 that that would be its natural course of action.
8 itself is what difference does it make whether or not your 8 Q. You heard Mrs. Crawford actually physicaily see
9 point of diversion is given at the yellow dot or the plum 9 it go that direction.
10 dot or wherever the spring is presently located. 10 A, Yes.
i1 What difference does it make to you? 11 Q. Did you ever physically see it --
12 A, It makes a difference to me, because if that 12 A. Yes.
13 ditch between the spring box and the yellow dot is left to 13 Q. - breach its banks?
14 go wild and on its own, we will lose that water source to 14 A. Yes, | have seen that. | have seen that ditch
15 our property. 15 blow out a couple of times, actually,
16 Q. And what does that mean to your property? 16 Q. And did it go toward the — the —
17 A. Well, it’s - it's - it's a huge asset to all 17 Did it go parallel, as Ms. Van Bussum believes
18 of our properties. Ih our particular case, we irrigate 18 it would; or did it go toward the river?
19 about nine acres with that water. We water livestock, 19 A. It went towards the river.
20 because it does run year-round. So all the livestock that 20 Q. Obviously, not 90 degrees.
21 we have had in the past and will have in the future will 21 A. No, no,
22 use thatas a water source, 22 Q. No one's inferring that.
23 Q. Now, | don't want to forget one thing that you 23 A. No, no, no. But you can kind of see right there
24 Dbroughtup. The — As far as the losing it, how would 24  along that -- the -- where the dotted line and the biue
25 vyouloseit? 25 line meet, that area is where | have seen water flow
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1 straight towards the North Fork. 1 A. Not maybe that particular spot, but yeah.
2 Q. A couple of the other guestions that were asked 2 Q. Are you familiar with why the earthen dike or
3 as to the collection of the ditch of other waters coming 3 dam is there in the first place?
4 off of the hill: Were you privy to any of that in 4 A. Yes. 1--1can only assume that it's part of
5 recognizing the ditch collected water? 5 the original ditch.
6 A. | have not withessed any runoff waier entering 6 Q. Okay.
7 the ditch. 7 A. And it's constructed so as to -- Well, it
8 Q. Okay, all right. B hasn'tkind of meandered out. It's a little steeper, a
9 A. You know, just -- just snow melt. 9 little different terrain there, it's not as flat.
10 Q. Sure. Now, you heard the testimony this morning 10 Q. Are you familiar with any of the beaver dams
11 about -- from Ms. Van Bussum that the point of diversion 11 that were in that location that caused a break?
12 recommended is because of the — the picture that was 12 A. Yes.
13 given in Exhibit Number 4 evidencing an earthen, quote, 13 Q. And -~ and how are you familiar with that?
14 dam or dike or bufld-up or whatever; and then the ditch 14 A. At one time the - one of the previous owners,
15 continuing on thereafter. 15 Mr. Gohmes, submitted an application to the Forest Service
6 Are you familiar with that particular spot - 16 to do a reconstruction of the ditch that comes through
17 A. lam, yeah. 17 right there about where that yellow dot is. And the
18 Q. -~ (unintelligible). And how are you familiar 18 reason that he wanted to reconstruct that is because of
19 with that spot? 19 the beaver dams causing problems for that waterway.
10 A. Well, i've -- I've seen it. 20 And he -- I --1'm -- This was kind of before
M Q. Have you worked it? 21 ourtime, but he may have been the one that constructed
t2 A. We have worked that whole stretch. 22 that section in order to avoid any problems with the
13 Q. Okay. 23 beaver dams.
4 A. Atone time. 24 Q. Thus changing the original construction,
5 Q. And are you familiar with — 25 whatever it might have been?
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1 A, Oh, probably not. it probably -- He just 1 A. Yes, occasionally.
2 improved upon the existing ditch and made it stronger and 2 Q. But you were a good neighbor?
3 deeper. 3 A, Yes. And he was happy to, as long as we did --
4 Q. Again, I've probably already asked this, but as 4 ifwe did a good job, a proper job, so as not to disturb
5 far as the reach that — that's indicated on the map with § the spring, he was happy to let us come up and remove any
6 the dotted lines, have you personally been involvad with 6 debris and check for beavers and -
7 any shoveling or - 7 Q. And wouldn't you have the same interest as he
8 A. Yes. Infact, my husband and | both, sometimes 8 did as far as impacting the spring? By that I'm saying
9 together, sometimes separately, walked up there and g  you wouldn't want to impact the spring negatively, would
10 removed debris and downfall from that, from the stretch 10 you?
11 from the spring itself to the yellow dot. 11 A. Oh, no, no, no, no, no.
12 Q. And although you have talked to the owner as far 12 Q. The water —
13  as, you know, his caution of being careful, did you feel 13 A, We were very -- We were all very conscious of
14 like you needed his permission to go up that reach to do 14 the sensitive nature of springs in general and that you
158 your maintenance? 15  don't want to be heavy-handed with them or use, you know,
16 A. You mean the current owner? 16 equipment that might disturb the spring itself, because
17 Q. No, not the current awner. Obviously, the 17  you'll lose -- sometimes, if you're not careful, you'll
18 current owner won't let you on the place. 18 lose them.
19 I'm asking you at the time that you were 19 Q. And so if there's a concern that this change in
20  maintaining it, did you feel like you -- that you had a 20 point of diversion back to its original point of
21 right to go up there and do that? 21 diversion — You're not asking the court to allow you to
22 A. Definitely, ves. 22 come in with big equipment, because you wouldn't use it in
23 Q. without his permission? 23 the first place?
24 A. Without his permission. 24 A, Oh, never, never, no, no.
25 Q. And did you assert that right? 25 MR. RIGBY: Nothing further, Your Honor.
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1 EXAMINATION BY THE COURT: 1 A. You'd have to ask them.
2 Q. Let's see, Ms. Felton, our records show that you 2 Q. When was the last time, as far as you know, this
3 and Siuart both own the properiy? 3 stretch -- and it's mostly across the Murphy property —
4 A. Yes, that's correct. 4 when's the last time that was maintained down to the
5 Q. The claimants to the water right. 5 yellow dot?
6 Did you say your name is Missy or Misty? 6 A. | think probably, in my knowledge, the last time
7 A. Mitzi. 7 that it was maintained on a regular basis was when Harold
8 Q. Mai-t-- 8 and his wife, Alice, sold their ranch to Pat and Jerry
9 A, M-i-t-z-i. 9 Farrell, who own the upper portion of the ranch now, and
10 Q. M-i-t-z-y. 10 who sold the property to the Hulls, | believe. They
11 A, it 11 subdivided it a little bit.
12 THE CLERK: "i." 12 Pat Farrell maintained that ditch on a reguiar
13 Q. "i." Solguess we're going to have io change 13 basis, and so { think that in time it would probably have
14  that, because i think we show it M-i-s-s-y. 14 been five years ago that she was down there on a regular
15 While we're looking at that, let's see, the 15 basis removing debris and deadfall, and trimming willows
16  Hulls and the Murphys aren't claiming water out of that 16 and that kind of thing out of that, out of the dotted fine
17  ditch, as far as you know, are they? 17  area.
18 A. No, they're not. 18 MR, BAXTER: Your Honor --
19 Q. Can you think of a reason why -- why they would 18 A. She maintained that as did -- yeah, in the
20 allow a blow-out like you talked about? Your concern is 20 Hanson tradition for our benefit and for hers.
21 the ditch blowing out and flooding their property. It 21 THE COURT: Yes?
22  seems like they would have the same concern, and they 22 MR. BAXTER: I'd just like to clarify: Is
23  would want it maintained just as you want it maintained. 23 Ms. Felton speaking from personal knowledge or her belief
24 A. Weli, one could assume that, yes. 24 as to - to how the previous owner —-
25 Q. What would they have to gain if it blew out? 25 A. Oh, I'm speaking from personal knowledge.
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1 MR. BAXTER: That you observed the -- 1 it has not been maintainad as well as it should have been.
2 A. Yes, | have not only seen her there, but | have 2 Even when -- you know, when Harold Hanson owned the
3 been with her when she's done it. 3 property, he maintained it the same way, very gently.
4 MR. BAXTER: Thank you. 4 And so | can only assume that's what -- that
5 Q. (By the Court) |just got a note from our case 5 what has happened is that it's frying to -~ the water s
6 administrator. It shows that your claim is in Stuart's 6 trying to seek another way out of that ditch right now,
7 name only. 7 and so that's why it's starting to meander and braid.
] A. Yes. 8 Q. But the amount of water getting to your
9 Q. So -- Okay, so we don't need to concern 9 property, has that changed over the years?
10 ourselves about how to spell your first name. 10 A. I'm sorry?
11 A. Right. 11 Q. Has the water from that spring changed over the
12 Q. Can you think of a reason why -- why that ditch 12 vyears?
13 irom the spring box down to the yellow dot would 13 A. it has not.
14  deteriorate to such an extent that IDWR would say it looks 14 Q. You're getting the same amount of water.
16  like a natural channel? Within five years, | think is 15 What would you do differently if the paint of
16 what you're saying. 16 diversion is the spring box up there by the road? Would
17 A. Well, | - The maintenance that's done on that 17 you go in there with a D-9 Cat?
18 stretch is really minimal. And in order to maintain the 18 A. Oh, no, no, never.
19 integrity of the spring itself is really all we're 19 Q. What would you do differently than is being done
20 interested in; and the water flow, keeping the water flow 20 now? Nothing, basically.
21  in that ditch so it maintains its volume all the way down 21 A. | think what we -- what we would do is go up
22 through Forest Service property, Sue Kozacek's and 22 there with the cooperation of the landowners, of course,
23 Heltsley, Russ Kozacek's, and then our -- our ranch which {23  and take a look at what we all think needs to be done,
24 is across Hughes Creek Road. 24 And at this point, we would really tike to get
25 It has maintained its water volume even though 25 some experis in there to show us the best way to maintain
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1 that ditch so it maintains its nafural ook, because it 1 until five years ago, so wouldn't it be --
2 really is a beautiful-looking place, but it's -- it's 2 A. Well, yeah, but not maintained to the -- to the
3 headed for trouble. Sol-1-- 3 extent that we went in with shovels and, you know, heavy
4 It would be my desire to have some experts come | 4 equipment. It was mostly just brush-clearing, But itis
5 inand take a lock at that -- that ditch from the original 5 in need of some drastic maintenance now.
8 point of diversion to the yellow dot and make sure that 6 THE COURT: Let's see, Mr. Baxter, do you have any
7 we're - when we do maintain that that we're doing it the 7 questions?
8 right - in the proper way and not destroying the riparian 8 MR. BAXTER: No, Your Honor.
9 areas or any of the environment any more than - than is 9 THE COURT: Let's see, Mr. Hull or Mr. Murphy?
10 necessary. 10 MR. MURPHY: Patrick Murphy.
11 Q. But to date, you don't see any reason to -- 11 CROSS EXAMINATION BY MR. MURPHY:
12 You're not concerned that the flow is going to 12 Q. 1 would like to refer to — | believe it's
13 substantially be altered, uniess you do that? 13 Exhibit 6 that Mr. Rigby submitted, Russ and Sue Kozacek's
14 A. Well, yes, we are concerned about that right 14 1979 water claim, claim to water right.
15 now. 15 Mitzi, do you recall submitting Russ and Sue
156 Q. What's the basis of that? 16  Kozacek's water right as evidence of priority for your own
17 A, Well, if you look at it, like Monica's pictures 17 water right?
18 show, it's a flat area up in there, and it -- water will 18 A. 1 -- You know, | don't remember. I'm assuming
19  fry to seek its way down to the North Fork, and that's 19 so. All of these documents were attached to all of the
20 whatit's doing. That's the reason it looks like it does 20 water rights, so yes, | would think so.
21  today, and it doesn't look like a ditch. 21 Q. Well, it's located on the IDWR web page for your
22 This has been a, you know, a hundred -- more 22 water right 75-10603. Just any thoughts on -
23 than a hundred years this ditch has been in existence, so 23 Russ, in this water right claim claimed the
24 you know, nature's taking over. 24  point of diversion the southwest of the southwest, not the
25 Q. But again, | think you said it was maintained up 25 quarter/quarter/quarter section. That he claimed the
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1 40-acre sections. But he has a hand-drawn map that 1 water in the ditch system anywhere from a headgate or a

2 basically shows it in the location on the Forest Service 2 measuring device to — water you're not using, to put back

3 today. That's not up by the spring head, and | was —- 3 into a natural channel? | mean are you controlling that

4 You guys submitted this as evidence of priority. 4 water in any way by diverting it?

5 | didn't -- | didn't know if you had another 5 A. Oh, yes, yes. Of course.

6 water right claim that you submitted that shows a 6 Q. By -- by that berm, by diverting of all of the

7 different priority, but that's -- Do you have any 7 water?

8 thoughts on why you would have done that? 8 A. Well, by the -- the -- When the water gets to

9 A. Alllcan tell you is this: That -- 9 ourranch, we're the last water users on that ditch, and
10 Q. If you know. 16 we -- we have ditches that come off of the main Spring
it A, -if -- You know, | don't know. And in my 11 Ditch that go different places and water different pieces
12 experience since we bought that property, in all of the 12 of property. And we do pump out of the ditch. We have a
13 historic documents, the head of the spring has always been |13 headgate in the ditch.
14 the point of diversion. And the point of diversion could 14 Q. But currently, you're getfing enough water to
15 not have been designated at the Forest Service boundary 15 fill your right and --

- 16 line, because the Forest Service did not exist then, so 15 A. Oh, yes,
17  there would he no reason for them to put it there. 17 Q. Okay. Have you ever maintained the ditch in any
18 Q. Okay. Mitzi, have you ever asked myself, the 18 portion, especially up on my property, since Adele
19 Murphys or the Hulls, for permission to come up on the 19 Crawford has sold the -- sold the property?
20 property? 20 A. Yes,
21 A, lhave not. 21 Q. Okay. When was the last time that you were up
22 Q. Okay. Do you know, currently, are you still 22 on that property?
23 getting all of your water? 23 A. Idon't know. [ can't tell you exactly what
24 A. Yes, 24  date.
25 Q. Okay. Is there any control structures for that 25 Q. Okay.
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1 A. Harold Hanson lived there. Jerry, Pat Farvell, 1 Ditch Association.

2 when they bought the property and buil the house up on 2 Q. And it is active, it has not expired?

3 the hill. So you know, within the last six years 3 A. As far as | know, it's still -- stilf in force.

4 somewhere. Seven years, maybe. 4 Q. Okay. Because | know Sue and Russ Kozacek have

5 Q. Okay. 5 their own irrigation water easement. ! just didn't know

6 A. Before that, Pat Farrell was actually 6 what -- what — what your status was.

7 maintaining that ditch. 7 MR. RIGBY: Your Honor, he's testifying o this.

8 Q. Okay. I've -- I've -- 8 And let me just say: | assumed this was going

9 A. So there was -- 9 tocome up. The issue with the Forest Service as opposed
10 Q. I've owned the property, it would be eight years 10  to the issue before this SRBA Court, mutually exclusive.
11 in July, and | have never seen — 1 And therefore, they're obviously and have been
12 A. Okay, well, then -- 12 getting their water all along, and | certainly hope we're
13 Q. —~any - 13 not heading down the road of attempting to determine
14 A. Okay. 14 whether or not there's an argument whether an invalid

15 Q. I've never seen any of the water users up on my 15 permit is there or whether a valid permit is not there,

16 property or in the ditch, for that matter. 'm just — 16 It's irrelevant in the SRBA Court.

17 I'mjust— We haven't had any interactions, | have 17 THE COURT: Mr. Murphy, do you agree with that?
18 never -- | have never seen you'there, you have never seen 18 MR. MURPHY: I'm not necessarily sure | do agree
19 me down there, right? 19 with that, because you, unless you have an active special
0 A. Right, yeah. 20  use permit from the Forest Service, you cannot do any

M Q. Okay. Do you currently have a special use 21 excavation, ditch maintenance, install a headgate, install
12 permit with the Forest Service? 22 ameasuring device, weir box.

13 A. Well, that's --that's a good question, When 23 | don't believe that you can do any of that,

!4 the -- | don't know if this was part of the SRBA, but 24 unless you have a current and active special use permit
'5 vyes, we have a special use permit under the Diamond H 25 for an easement.
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1 THE COURT: Well, maybe if we can get to that when 1 water connected?
2 you- 2 A. Connected?
3 MR. MURPHY: Okay, | just —- 3 Q. Between the North Fork and that - the dry area
4 THE COURT: - go on your direct. 4 onthe -- on the green --
5 MR. MURFHY: Okay, | was — | was just curious if 5 A. Onhere -
6 she —ifthey had gone through the process to -- if they 6 Q. -- that -
7 st had a special use permit or they were in the process 7 A. Have | seen this water connect to the North
8 of acquiring one. She thinks they have one. 8 Fork?
9 THE COURT: They da. 9 Q. Yes.
10 A. Yes. 10 A. No, | didn't walk -- | didn't go down that far.
11 Q. (By Mr. Murphy) 'm just curious: You just 11 Q. Okay.
12 made a statement, Mitzi, you know, you think the stream is 12 A. Butyou could just -- you know, you could see
13 headed for trouble if we don't do something. 13 the direction in the water. And whether it goes this way
14 | guess more specifically, I'm interested on my 14 or this way, I mean this is -- this is the gradient right
16 property, which | have control over. And you said you 15 here.
16 have seen flooding and high water -- and high water on 16 MR. MURPRHY: Okay, no further questions, Your Honor,
17 that system? 17 THE COURT: Mr. Murphy, your point in asking the
18 A. Well, like Adele said, it -- it subs down in 18 witness about it was the -- their own SRBA claim?
19 that lower pasture. And as you know, you know, the water |19 MR. MURPHY" As evidence of priority for --
20 table down there is very high, and so that's -- 20 The first question | asked?
21 Can | just show you on the map what | mean here? |21 THE COURT: Yes.
22 This is where we have seen it flood, right in here. Not 22 MR. MURPHY: Evidence of - They submitted certain
23 reaiiy fiood, but the water has broken out and come this 23 things for evidence of priority for their water right to
24  way, right that way. 24 IDWR, and it's on the website currently for water right
25 Q. Have you seen -- Have you actuaily seen that 25 75-10603. Under evidence of priority, they submit as
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1  evidence — I'm not sure why'— Russell Kozacek and Sue 1 THE COURT: Ckay.
2 Kozacek's water right. Whether it has been priority date, 2 MR. MURPHY: And that was in 1979.
3 point of diversion, | guess the question } would ask: It 3 THE COURT: Okay, | see your point.
4 was one ditch with four -- 4 MR. MURPHY: No further questions.
5 It was one homestead with one ditch, supposedly 5 THE COURT: Okay, thank you, sir.
6 one point of diversion. |'m trying to figure out where 6 Lef's see, Mr. Hull?
" 7 that point of — if the point of diversion was the same 7 MR. HULL: Yes, Your Honor, Daryl Hull.
8 for Russ Kozacek and they were agreeing with that in 8 CROSS EXAMINATION BY MR. HULL:
9 their - by submitting the 1979 claim as evidence of 9 Q. Mitzi —
10 priority. Just establishing a historical fact of where 10 A. Yes.
11 they thought the point of diversion was located in 1979, 11 Q. - during the first conference on this case, !
12 and if they -- why would they -- they would submit it as 12  wasn't present, but my wife was, and we discussed in
13 evidence for the adjudication. 13 detail, you know, how we would approach it.
14 THE COURT: Who signed the claim that you're 14 lsn't it true that she offered you a good
15 referring to? 16 neighbor policy at that time, and said we would aven
16 MR. MURPHY: The Kozaceks, Russ and Sue Kozacek. |18 assist in keeping that spring stream clean if it needed
17 THE COURT: And they said on the application -- or 17 it?
18 claim, SRBA claim, that the point of diversion was on 18 A. Yes,
19  Forest Service land? 19 Q. Okay. So you were never denied permission, were
20 MR. MURPHY: No, they didn't. They didn't. In the 20 you?
21 1979 claim they use as evidence, they claim southwest of 21 A. No, no.
22  the southwest. But they also have a hand-drawn map which 22 Q. Okay.
23 is very, very close — it's actually very, very, very 23 A. No.
24 close to southeast and southwest of the southwest, where 24 Q. !'wanted to get that straight. Also, isn't it
25 itis located — where IDWR and we agree it is located. 25 true that you divert the entire spring stream to your
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1 properties? There is no diversion device that limits you 1 MR. HULL: So they're way over their cfs's as it is.
2 to how much you get. So you not only get the water that 2 MR. RIGBY: Your Honor, is he testifying or - |
3 you're entitled to under your water right, but you get the 3 mean|guess --
4 entire'water under that stream, correct? 4 MR. HULL: No, I'm trying to explain to Your Honor
5 A, That's correct. 5 what | was frying to get at.
6 MR. HULL: Okay, no further questions. 6 THE COURT: Well, you know, it occurred to me if
7 A. itsa-—it's a- Actually, it's a ditch that 7 your position is that you're willing to have them come on
8 we get the water from. 8 and help you maintain that stretch between what's called
9 Q. You can call it what you want. 1'll call it 9 the spring box and the yellow dot, and that's what she
10 what |l want. 10 wants to do, what are we talking about here? Why are we
11 A, Yeah, I'm sorry. 11 arguing?
12 THE COURT: I think she said she was at the end of 12 MR. RIGBY: Well, Your Honor, may | argue, as well
13 the ditch, so that would explain why she gets whatever 13 as he did, at least make a point?
14 ends up there at the end of the ditch. 14 THE COURT: Yes. I guess it's kind of close to
15 MR. HULL: Well, what I'm trying to say, Your Honor, 15 closing argument, but | guess maybe we should.
16 is there's nothing there to control the amount of water. 16 MR. RIGBY: Very good. Your Honor, obviously the
17 THE COURT: Sure. 17 court knows, as he said, good neighbor policy, that's
18 MR. HULL: They get not only what they're entitled 18 great; but that can change tomorrow. He can sell. He's
19 to-- In other words, if there was a blow-out somewhere 19 the best guy in the world, maybe.
20 inthe - Proposed blow-oui. 1 would say that it 20 But he sells to someone else, the court knows,
21  couldn't blow out where we're at on our properties. 21 as well as | do, that if you don't have a legal right --
22 But if there was, they not only get the water 22 and that's what the point of diversion gives you -- if you
23 they're entitled to, they get the entire water that the 23 don't have a legal rfight to maintain, then that policy can
24 whole stream system produces. 24 change in the blink of an eye.
25 THE COURT: Sure. 25 And this water right, because of the potential
175 176
1 blow-out or loss of it, because of what -- the testimony 1 chance an agreement could be reached here that would agree
2 that's coming in here indicates, can be lost. And what 2 that, sure, they can maintain it, because it's in their
3 can they do about it? They have got every water right in 3 interests — that is, the property owners' — to keep that
4 the world, but they don't -- it's now not coming to them. 4 stream full, or not onto their property, because there's
5 Right now they're getting it all, but you've 5 high water levei on their property.
6 heard plenty of testimony that that is — could change and 6 If it blows out or whatever fails, or it changes
7 thatit's in need of further work to make sure that that 7 channeis or whatever we call it, it's going to damage
8 continues. Without a point of diversion there, 8 them, and it would damage your clients, so it looks like
9 Your Honor, or an agreement otherwise 1hat is satisfactory 9 everybody's got a reason to do something here.
10 to everyone, they have nothing. 10 MR. RIGBY: Well, Your Honor, I'm not — I'm not
11 They can go to the yellow point of diversion and 11 convinced of that, because the present owner isn't --
12 say bye-bye. The water is gone. And our testimony will 12 isn't - [ can't be convinced —
13  be that that water is going to go to the river. And the 13 First of all, nobody's up there making a living
14 argument back is, "Well, then, go change it." 14  on this like it used to be, where it was absolutely
15 Your Honor, that's not what the law allows. If 15 imperative that you keep as much water in a channel as
16  we have our right to go to the point of diversion and 16 possible. As a matter of fact, Mr. Murphy is a fishery
17 maintain it, then we have that right, and he -- 17 man, and fisheries can do weli when it's all spread out
18 Like | say, the fact that there's a good 18 and it's all -- the fingeriings that go out and everything
19 neighbor policy right now is fine, but that doesn't give 19 else. In other words, that may be in his interest.
20 us the legal right to continue. 20 He may exactly -- he may in fact want it to be
21 THE COURT: Well, we have got good neighbors here 21 marshy. The point being is that whether he does right now
22 right now. Is there anybody from California here? 22 ornot, someone who in his exact position can do that,
23 MR. RIGBY: Oh, oh, you got trouble now. Watch 23 because they can be the environmental aspect of this,
24 yourself now. Walch yourself. 24 saying, "Fine, let it go, let nature take its course.”
25 THE COURT: The reason I'm asking: |s there a 25 So to say, well, they -- they should have the
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1 same interest, they should have the same interest. But 1 UNIDENTIFIED: No, | think we {unintelligible}).
2 they're not legally bound to have the same interest, 2 MR. HULL: We haven't; but there is an agreement on
3 THE COURT: Unless they sign an agreement. 3 file on two of the water rights, on two of the water
4 MR. RIGBY: Unless they sigr an agreement where we 4  users.
5 have our point of diversion. If we have our point of 5 THE COURT: Felton end?
6 diversion, then we don't care who moves in there. We're 6 MR. HULL: No, it's on the Kozaceks, Russ and Susan
7 going to protect that. We're not going to destroy it, but 7 Kozacek, who are two different parcels here. There's four
8 we have a right fo say, "You can't stop us." 8 people on the water right. Two have already setfled.
9 And Your Honer, that's worth fighting for, 9 THE COURT: Would you be willing to extend that to
10 because they could lose their entire water right. 10 the--
1M THE COURT: Would the objectors be willing to enter 1 MR. HULL: it was aiready offered and denied,
12 an agreement? 12  Your Honor, at a settlement conference.
13 MR. HULL: Your Honor, my only argument to Mr. Rigby | 13 THE COURT: How long ago was that?
14  would be they were offered the same agreement we gave to 14 UNIDENTIFIED: The second -
15 the Kozaceks, and turned it down. 18 MR. HULL: The second settlement conference, third
16 THE COURT: Well, of course, Kozaceks aren't here 16 setilement conference. A few months -- several months
17  any more. 17 ago. Probably eight months ago.
18 MR. HULL: And that agreement - Well, that 18 THE COURT: Do we need to take a break here and
19 agreement's on file. That was put into evidence under -- 19 maybe explore that possibility?
20 Iputitin, infact. It's Hull Exhibit 1. 20 MR. HULL: We tried this morning.
21 THE COURT: Oh, there is some kind of agreement 21 MR. BAXTER: Your Honor, | think there's a
22 already? 22 fundamental issue. 1think the parties, and if | may -
23 MR. HULL: Yes, it's there. And that's in file -- 23 And the parties tell me if I'm incorrect.
24 | believe that's the agreement we put on file. 24 MR. HULL: No, no.
25 Didn't we do that yet? 25 MR. BAXTER: They're willing to enter info a kind of
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1 a good neighbor -~ written good neighbor document that 1 [IDWR's standpoint, it may be imporiant where the point of
2 says the use on the property should be limited. 2 diversion is; but if the agreement is in effect from the
3 The issue is then where do you describe the 3 claimants, the water users' standpoint, it wouldn't make
4 point of diversion. The Kozaceks said, "Well, give us our 4 any difference, would it?
5 agreement, we'll record it.” And they have recorded their 5 MR. RIGBY: Well, Your Honor, | believe,
6 agreement that allows them to -- on the property with 6 fundamentally, it does, Either our point of diversion,
7 minimal work, but allows the point of diversion to be 7 which comes within the statutory right-of-ways in Chapter
8 described where the vellow dot is. 8 11, Chapter 12 -- Chapter 11 being the right-of-way,
9 Mr. Rigby, on behalf of his clients says, weli, 9 Chapter 12 the maintenance.
10 that isn't acceptable to them. That they want to have 10 Having a point of diversion gives me that.
11 the -- the agreement, but they want the point of diversion 11 Without that, | don't have that. So therefore, I'm back
12 described up above for other reasons. And Mr. Rigby can 12  to just what the agreement says,
13 probably explain the position better. 13 Now, what was not offered, and I'm just throwing
14 So we have danced this line for a while, and the 14 this out as long as we're here in this mode, is an
15 parties haven't been willing to budge on their positions, 156 easement. Because those are the only two things | can
16 so-- 16  really recommend to my clients, because the easement is in
17 THE COURT: Well, | guess from my position I'm 17 fact -- worded correctly, the devil's in the detail -- the
18 thinking we have got good neighbors now, and obviously 18 easement is really the only way | could ever recommend
19 you're going to have to live with each other for a while 19 anything beyond a point of diversion, because that gives
20 after this is over with. But if everybody's going in the 20 them a perpetual, in-perpetuity right to maintain.
21 same direction -- 21 Now, we -- we - | think we're close, if not
22 And | don't think anybody wants to destroy this 22  right on, as far as what maintenance would be. Because
23 stream or change it in any way. They want the water to 23 again, | think everyone -- We haven't heard any real
24 continue flowing essentially the way it is now. Andifit 24 disagreement as far as maintenance, other than --
25  takes some kind of an agreement, that may be — from 25 Well, | guess we have, because the way it's
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1 being maintained right now is not proper, according to our 1 MR. RIGBY: And they did not get an easement.
2 clients. It needs to have a litile bit more maintenance, 2 MR. HULL: And Russ and Sue Kozacek, they settled.
3 because their - their dire concern is to lose what they 3 THE COURT: Is that a viable alternative, an
4 have now. As the court pointed out, they're getting their 4  easement?
& water. They're fearing that they won't. 5 MR. HULL: Your Honor, here's our problem: If you
6 And if they don't, and they haven't gotten the 6 look at Idaho Code closely, down the road a new owner of
7 right to go on there and get it back, then they're — 7 their property can come in and say, "Under Idaho Cade, |
8 that's the problem. If we have an easement that allows 8 can ditchthat, | can do whatever | want,” because Idaho
9 that, | can recommend it. 9 Code plainly says they can do it.
10 Now, | haven't even talked to them. I'm 10 And then we're back in this court again, We
11 throwing it out. But an easement, [ can recommend. Short 11 don't want to come back to this court again. Whatever we
12 of an easement or a point of diversion, | don't know that 12 have, we have.
13 | can recommend it. 13 THE COURT: Well, couldn't an easement be worded --
14 THE COURT: Well, the Kozaceks agreed to it, didn't 14 MR. RIGBY: That's why I'm throwing it out, because
15 they? 16 thatis — |-- | concur with him that a point of
16 MR. RIGBY: Well, but | don't represent the 16  diversion without anything else gives the right to
17 Kozaceks. They can - they can agree to anything they 17 maintain my ditch for all Chapter 11, Chapter 12 purposes.
18  want. 18 That's why we had said, "Okay, as long as we
19 THE COURT: Who are the other people you have an 19  have our point of diversion, we'll - we'll concede that
20 agreement with? 20 we don't have everything in 11 and 12. We will concede
21 MR. RIGBY: Kozacek. 21 that we can't just treat it like it is.”
22 MR. HULL: Russ and Sue Kozacek. They're a divorced {22 That wasn't good enough for them.
23 couple. They split their land, and each one owns a 23 THE COURT: But he's saying that their concem is
24  parcel, 50 that makes four water users on this water right 24 what you could do over and above -
25 that comes from the spring stream and -- 25 MR. RIGBY: Exactly. We'll agree that we cannot --
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1 And we'll record that and make it, again, 1 geing to have to jab me in the side, but I'm willing to
2 binding upon our heirs and successors. In other words, it 2 talk to them about an easement right.
3 all comes down to “give us the point of diversion, and 3 THE COURT: Well, 'm thinking, just from IDWR's
4 we'll do exactly what they did with the Kozaceks," with 4 standpoint, their concern is that point of diversion.
§ the exception -- | don't think the Kozaceks dealt with 8 That's critical, because that identifies where the natural
t 6 the ability to use a chain saw or something like that. 6 siream is for whatever purposes, I'm not sure why -
7 But I mean very minor details. 7 Obviously, that's very important.
8 THE COURT: Well, why couldn't we leave the point of 8 Butif you could concede that and they would be
9 diversion at the yellow dot with an easement? ¢ willing to give you an easement with the restrictions, it
10 MR. RIGBY: [f the easement gives us the perpetual 10 sounds like we have the problem solved.
11 right, then | can recommend it. But like | say, the 11 MR. RIGBY: The devil's in the details, Your Honor,
12 easement wasn't offered. This is new. 12 Again, I'm certainly willing to talk, but that's
13 MR. BAXTER: Perpetual right with notice? Like the 13  where we were this morning. Again, this morning was point
14 idea of that they have {o provide notice before they 14  of diversion, we'll give you everything that the Kozaceks
15 access the property? 15 (inaudible).
16 THE CCOURT: Well, the perpetual right with the 16 THE COURT: It's obviously clear, at any rate, after
17 limitations that they're concerned about. 17  we have gone through all of this, that there's awful good
18 MR. BAXTER: Right. 18 neighbors up there. And people down here in Twin Fails
19 MR. RIGBY: Limitations, | don't think is the -- the 19 aren't this nice. Some of them.
20 realissue, and | guess we'll find out. We haven't 20 MR. BAXTER: Special Master, do you maybe want to
21 explored that in a few months. But — but I'm - I'm 21 give me - or give us about five minutes to just
22 certainly willing to explore it, absolutely, the easement 22 discuss -
23 orright. Point of diversion (unintelligible). 23 THE COURT: That's what | was thinking about,
24 And then we can talk about it. If they will 24 maybe -- Maybe could we run through some drafts of
25 talk about an easement, then I'm -- Again, my clients are 25 easements, and maybe the Hulls and the Murphys could take
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1 alook at that and figure out what kind of restrictions i MR. RIGBY: Your Honor, one additionat thing that -
2 they would be willing to accept. 2 thatis -- was another -- not a deal breaker, but a major
3 MR. BAXTER: Well, tet's just - let's just maybe, 3 concemn and would have to be drafted within the easement
4  before we get to drafting, let's take a second and talk 4 itself, is the fact that we're in Endangered Species land,
5 and -~ | understand, from previous discussions, the Hulls 5 THE COURT: Sure.
6 and Mr. Murphy have been reluctant when you start using 8 MR. RIGBY: And therefore, if this is a natural
7 the word easement and the legal connotations associated 7 channel, we could be subject to that: and that would
8 with that, And-- 8 cause, again, different -- that could change our water.
9 MR. RIGBY: That's what makes me concerned, then. | 8 MR. HULL: Your Honor, at this point, I'm going to
10 MR. BAXTER: Well, somebody who doesn't maybe 10 tell you that when he says that, no deal. Because |
11 practice law might not understand that you can craft an 11 myself, although I'm not a fisheries guy like Mr. Murphy,
12 easement. It's less important what the document is 12 Ireally vaiue conservation. !love my land. | love the
13 called, more important as to what -- the provisions you 13 fact that the animals come there to drink. | like to see
14 put in there as to what happens, and when you access the 14  the baby ducks in there in the spring.
15 property, and how -- how that property can be accessed, 15 If there's an endangered speciss in there, it
16 so-- 16 has aright to live. I'm sorry. It's -- it's my land,
17 THE COURT: Sure, an easement can be written to 17  period.
18 define, for instance, if they have wear red shoes when 18 MR. MURPHY: Your Honor, | think we have a lot of,
12 they go on there to maintain the property. Well, yes, you 19 on both sides, fear-mongering going on here. Because from
20 can put anything you want in there. 20 our-- Where we -- We're calling it a stream and don't
21 MR. BAXTER: Let's not go that far, but — 21 want it channelized or altered. They're trying to protect
22 THE COURT: Or at least we have red socks. 22 their water right. Endangered Species Act or not, the
23 MR. BAXTER: | just didn't want anybody to be scared |23 definition of the point of diversion --
24 by the term easement. That's just what I'm trying to say. 24 I'm very open if the point of diversion is down
25 THE COURT: Good point. | agree with that, 25 there and we can continue on as it has gone for 110 years
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1 going down the slippery slope, and it would be fine. They 1 same agreement. | do not want a point of diversion on our
2 have the, you knew, the convenient faciliies when they 2 property, because | don't believe that's where -- | mean
3 get up to speed to be able to irrigate the property, and 3 the point of diversion where you physically divert the
4 they have the requisite fall already, and the point of 4 water is on the Forest Service and has been.
5§ diversion looks like it's there. 5 And if their concerns can be addressed in an
6 It isn't the point of where the point of 6 agreement like -- like that, we might entertain that.
7 diversion is. And not getting sidetracked, I'm not 7 THE COURT: Okay, Garrick Baxter,
8 worried about, you know, the fisheries issues; but we have 8 MR. HULL: Without the thing about endangered
9 to get, you know, where is the point of diversion, how do 9 species and all. That - that's -- | don't want to hear
10 they control the water. 10 that.
11 The big -- the biggest issue for the Kozaceks - 11 MR. MURPHY: Well, that is if there's — And
12 And I'm not, you know - The biggest issue for the 12 there's fish all through this system. | mean | just tell
13 Kozaceks in making an agreement was water in the 13 you that because it blows back. When the water is
14  wintertime, because it's very, very stable, 1 to 2 ¢fs. 14 diverted, it goes back to the North Fork, so you have fish
15 And beaver -- beavers love to get into that 15  all through the system. That's out of anybody's control.
16 ditch, and love to get into the spring. And when the 16 That can be a regulatory to keep control.
17 super-cooled water freezes hefore it gets down fo the said 17 That's out of the state of Idaho's hands as far
18 properties, their biggest concem was to be able to get 18 as ESA goes. But you know, there's -- there's things we
19 into our property if there was a dam of some sort, usualiy 19 c¢an do about it. There's things, you know -
20 caused by beaver, because ctherwise it can't flood. 20 The Upper Salmon River Basin has more faderal
21 2 cfs, it does not change. 21 doliars to fix those types of problems than probably any
22 And so that's the agreement they -- Russ and 22 placein the -- certainly in the state of Idaho.
23 Sue were very concerned, because their stock's out of 23 But | mean [ don't want to talk about that
4 water in the wintertime; and so, you know -- 24 issue. |'mjust talking -- We're talking about, you
15 The point of diversion, 'm very open to the 25 know, where is the -- you know, where is the point of
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1 diversion and are they getting their water. 1 MS. FELTON: Am | done here?
2 THE COURT: Sure, 2 MR. RIGBY: Yes.
3 Garrick Baxter, do you think we'd still benefit 3 THE COURT: Oh, sorry.
4 from a 15-minute break here so you can talk to them? I'l 4 MS. FELTON: That's okay.
5 leave the courtroom, if you want to stay right where you 5 MR. RIGBY: | don't believe we're going to get done
6 are. 6 today. We need to talk about who we put on, in what
7 MR. BAXTER: Sure. 7 order. You know, in other words, we have got some expert
8 THE COURT: Okay, we'll go off the record here for 8 witnesses. Maybe that's the answer right now. I'm just
9 15 minutes. 9 trying to - trying to determine what else we do, how late
10 10 the court wants to go, just so | have a time frame.
11 11 UNIDENTIFIED: I'm here.
12 (Recess.) 12 THE COURT: How many expert withesses do we have?
13 13 MR. RIGBY: | have two expert witnesses, and | have
14 14 the Heitsleys. And one of the Helisleys is from
15 THE COURT: We're back on the record now. It's 15 California. I'd like to at least get him on, and my two
18 about 3:15. We took a short break to give the parties a 16 expert witnesses. Ann, | could wait for another day,
17 chance to possibly negotiate settlement, and it looks like 17 because she obviously will be here no matter what.
18 we're going to be resuming now. 18 THE COURT: Let's see, Mr. Hull or Mr. Murphy, do
19 And let's see, Mr. Hull finished his 19 you have any expert wiinesses you're going to have?
20 cross-examination of Mitzi Felton. 20 MR. MURPHY: We have one, Your Honor.
21 Were there any more questions of her? 2 THE COURT. Would we need to get him on today, too?
22 MR. RIGBY: | don't think so, Your Honor. 22 MR. HULL: Well, if we could. If you wanted to go
23 THE COURT: Okay, let's see, | guess then we'll go 23 later, we can go later. | don't care. 500-mile drive for
: 24 to Mr. Rigby's next witness. 24 us both ways.
25 MR. RIGBY: Yes, Your Honor. I'm wondering about 25 THE COURT: Well, when we first started, | had told
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1 ourfirst presiding judge, we'll do this all night long, 1 East, Rigby, Idaho, 83442,
2 ifwe have to. I'm willing to do it, but you're the ones 2 Q. What's your occupation, Mr. Warner?
3 who —you want to drive home? 3 A. I'm a hydrologist. | work for a firm called
4 MR. HULL: That's fine with us. We'd rather drive . 4 Rocky Mountain Environmental,
5 and getit done today. 5 Q. Where is that located?
6 THE CCOURT: Garrick, do you have any - any 6 A. t's located in Idaho Falls, fdaho.
7 thoughts? 7 Q. And how long have you been so employed?
8 MR. BAXTER: (Uninteltigibie). 8 A. Three years now.
9 THE COURT: Okay, well, | guess we'll just leave it 9 Q. And before that, what was your employment?
10 up to you, whatever order you want to present your 10 A. Iwas employed by the state of Idaho at the
11 witnesses in. 11  department of water resources.
12 MR. RIGBY: Well, | think just in case we won't get 12 Q. In what capacity?
13 done today, then I'm willing to call our expert witnesses, 13 A. Well, it varied. | started out as a —as an
14 and Il call Roger Warner to the stand. 14 agent measuring ground water wells out in the Mud Lake
15 THE COURT: Sure. 15 area. After that, | went to work as the stream channel
16 16 alteration specialist, protecting streams, fora peried
17 17 of -- oh, it was probably ahout almost two years.
18 WILLIAM ROGER WARNER, 18 Afterwards, | worked as an adjudication agent
19 produced as a witness at the instance of Claimants 19 for a short period of time, maybe about a year. And then
20 Heltsley and Felton, being first duly swom, was examined 20 lmoved into a supervisory position over water rights,
21 and testified as follows: 21  where | was there for another two years.
22 DIRECT EXAMINATION BY MR. RIGBY: 22 Q. You've heard the -- the experience and resume’
23 Q. Please state your full narne and address for the 23 of Monica Van Bussum this morning. What -- what areas
24 record. 24  did - do you believe in your position you overlapped as
25 A. Willlam Roger Warner. | live at 432 North 3900 25 far as experience is concerned with Monica, if any?
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1 A. Well, I think Monica's experience and | have 1 A. School of hard knocks.
2 overlapped quite a hit in the adjudication. She probabiy 2 Q. There you go, okay.
3 bas more experience in the adjudication in racommendation | 3 MR. RIGBY: Your Honor, then | would move to have
4 of water rights, and | probably have more expetience in 4 him introduced -- or admitted as an expert, and be able to
§ issuing new permits and transiers of water rights. § cross-examine him accordingly.
6 Q. And transfers, what does that entail? 6 THE COURT: Is there any objection fo that?
7 A. Changing any of the elements in a water right; 7 (No response.)
8 place of use, point of diversion, nature of use. 8 THE COURT: Okay, we will designate him an expert in
9 Q. You obviously have been present today in the 8 hydrology and --
10 courtroom? 10 Q. (By Mr. Rigby) And how would you describe it,
11 A. | have. 1 Mr. Warner?
12 Q. And as far as the particular experience that you 12 A. Well, yeah, an expert in hy — hy --
13 have in the particular issues before this court today, 13 Q. Hydrology is a fairly large area.
14 what -- what do you believe your expertise to be? 14 A. Hydrology is pretty broad, but it's - it spills
15 A, Well, my expertise today is relevant to whether 15 overin hydrogeolagy.
16 ornot - Well, my expertise as a hydrologist would come 16 Q. Explain hydrogeology.
17 into play in terms of the stream channel. It also would 17 A. Well, the geology part of it comes into
18 come inio piay as a water right person, and the knowledge |18 experience and academic background in geology and
19 and basis of my water right experience. 19 geological sciences. Hydrology is -- is one of those
20 Q. And what's your schooling, Mr. Warnher? 20 aspects of geology.
21 A. thave a Bachelor's Degree in Geology and a 21 Q. In your capacity since leaving the department,
22 Master's Degree in Hydrology. 22 have you beeh employed to address issues similar to the
23 Q. Any other education or — 23 one that's present here in this courtroom today?
24 A. Just the schoo) - 24 A. Some. Nottoo many. Afew. Butyou know, my
25 Q. - seminars or anything? The hard knocks? 25 experience has been mainly in water rights, water right
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1 lIssues. 1 don't --1don't feel | had a preconceived notion on it.
2 Q. And but as far as the - Well, again, let me 2 Q. And who accompanied you in your visit?
3 justask you this: Have you been to the site? 3 A. | met with the -- the Feltens, both Stuart and
4 A. | have. 4 Mitzi, and Ann Heltsley, But as far as walking out and
5 Q. And when were you there? 5 observing, doing cbservations, | believe it was -- was
6 A. Summer of '09. It was around the end of July, 6 mostly Ann, Stuart tried to keep up the best he could,
7 first part of August. 7 but he's had some tough -- you know, he's had -- He
8 Q. And you were — Were you employed by me -- 8§ hasn't-— Not quite as ambulatory as he'd like to he.
9 A. Yes. 9 Q. And how long were you there?
10 Q. - as counsel for the objectors? 10 A. Ithink it was the hetter part of an afternoon.
11 A. Yeah, yeah. 11 | think there was five, six hours, i think.
12 Q. And -- and what did you do when you visited the 12 Q. And exacily what part, where did you start,
13  site? 13 where did you begin, end?
14 A. Well, it's probably similar to Ms. Van Bussum's 14 A. Well, we --we -- You know, the Feltons and --
15 visit. Ny purpose was to observe the ditch and to -- 16 and Miss Heltsley is on the terminus of the ditch, and --
16 You know, | was trying to determine by my visit 16 and so they -- they started me down there and -- and we
17 what particular characteristics that | might be able to 17 drove and observed, you know, where the ditch -- portions
18 observe in the field that would lend credibility that it 18 of the ditch were ahle to ~ to return to the North Fork.
19 was a ditch or wasn't a ditch. 19 But we also walked the entire length of the
20 Q. Did you go there with preconceived notion? 20 ditch. We found Mr. Rattlesnake over by, | believe, the
21 A. Well, I'd like to think | didn't. You know -- 21 Murphys' home. And thereafter, we -- we were asked to
22 you know, | have worked in -- in water right related 22 leave.
23 issues for quite some time; and I've also, you know, with 23 Q. And who asked you to leave?
24 my experience in stream channel alteration permitting, 24 A. Well, I -- | believe it was Mrs. Hull asked us
25 felt - felt like | had an obligation to perform. Andi 25 toleave.
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1 Q. Soin other words, did you -- 1 the office -- At that time | didn't have the ability to
2 You were on the Murphy property, but were not 2 take an observation of that location from - from high up,
3 able to get onto the Hull property. |s that correct or 3 from aerial photographic evidence. | wasn't - | didn't
4 not? 4 have a topographic map of the properiy.
5 A. That was correct. 5 You know, I really -- We tried desperately to
6 Q. So generally speaking, what did you observe? 6 observe, you know, the best we could from the highway, you
7 Andtrying -- In the sake of time, referring to IDWR's 7 know, the lay of the land, of the meadow and just — |
8 Exhibit Number 2 — excuse me, 4, the photographs, if you 8  wish we could have got on there to see -- see, you know,
9 can refer to them in your description, that would be 9 really firsthand, really, what was going on.
10 helpful. 10 But | had to rely on -- on -- you know, on the
11 A, Well, their descriptions were accurate. You 11 aerial photography and other instruments that were
12 know, | observed, if it were a ditch, | observed a very 12 available; and so, you know, | went back to the office and
13 poorly-maintained ditch with a substantial amount of 13 downloaded aerial photagraphy that the -- that the
14 debris, substantial amount of vegetation. It didn't 14 department keeps and are willing to share.
15 appear that anybody had been there for a long, long time. 15 And you know, fooked at the topographic map that
16 It was -- you know, it was a sobering waik to 18 the USGS publishes, and also went through some of the back
17  walk that section and observe that and know, you know, 17 file that had been populated, you know, during the course
18 where your client wanted to go -- or was hoping that | 18 of the claim and recommendation of the water right.
19  would be able to observe; and [ -- it was very difficult 19 Q. Sois it safe o say that your view of the area,
20 to observe much of anything relative to lending credence 20 or your — your - what you observed in forming your
21 to a ditch at that point. 21 opinion was somewhat similar to what Ms. Van Bussum
22 Gl. And so | guess in the end, then, what -- what 22  indicated this morning?
23 was your conclusion: and what documentation or whatever 23 A. 1think so, yeah,
24 have you used in making that conclusion? 24 Q. Okay, and yet Ms. Van Bussum believed that
25 A. Well, Jerry, you know, when | returned back to 25 the - the area that you were in, at least from the yellow
199 200
1 point of diversion on up, is in fact not a ditch. 1 Monica that it was in a state of disrepair.
2 Is that what you understand her testimony to be? 2 Let me again get a little more detail in that
3 A. Yeah, that's what | understood her testimony to 3 regard. Is that the only criteria that one should be
4 e, 4 using in determining whether or not it's a ditch or a
5 Q. Okay, have you concluded, after your -- after 5 natural waterway?
& your abservation and your independent investigation, 6 A. Well, I'm -- f'm not the judge of what people
7 something different than Ms. Van Bussum? 7 should be using and what they shouldn't be using, but | --
8 A. 1--1have. You know, after looking at -- at 8 Q. But you're the expert, Fm asking you.
9 the -- at the evidence that - that [ was able to look at 8 A. |- | certainly wouldn't use just that
10 back in the office, and the evidence that was populated in 10 criteria.
11 the file, you know, it became more apparent to me that -- 11 Q. Why?
12 that that creek -- or ditch is -- is located up on the 12 A. Well, because | -- | feel that it doesn't -
13  hill fora reason. 13 You know, it would be like observing an incomplete
14 And also, you know, [ -- | came to a conclusion, 14 painting. The painting is not -- not complete without all
15 also, that, you know, irrigators have used natural 15 the colors and all the brush strokes on it. That's --
16 waterways in order to further thelr purposes. To havea 16 that's just a poor -- [ mean it's a poor conclusion,
17 natural waterway and to convey water through a natural 17 Q. Okay, the big jssue that was addressed this
18 waterway is not unheard of. 18 moming between, | guess, the questions | was asking of
19 | think it's hard work to dig a waterway. And 19 Ms. Van Bussum was whether or not in her opinion, but for
20 if they could use any means to -- to convey that water and 20 the channel, as she called it, the ditch as we call it,
21  to keep it high on -- on the mountainside without having 21 was present where the water would in fact flow.
22 to go to great lengths of excavating a new ditch, they 22 In other words, was it naturally flowing without
23 would have used it. | think they empioyed that. 23 man's intervention in the present location; or would it be
24 Q. And how ~- how do you come to that conclusion? 24 otherwise without man's intervention, To me, that's the
25 In other words, you — you now -- You agreed that — with 25 key. Is that the key for you?

201

202




205

1 A, |think so. | think ~ You know, there's -- 1 it's stiil going to seek the least-resistant direction.
2 One of the -- the problems of this issue is, you know, 2 In the case of the -~ the Spring Ditch, the
3 there's -- there's not a lot of data available. 3 Spring Ditch collects the water and conveys it under man's
4 And you know, if we -- if we were - had a lot 4 intervention. If not for the ditch, the water would flow
5 of money to worlc with, maybe we could understand a lot 5 to the river.
6 more by performing a survey of the site, getting a more 6 Q. But it does flow to the river?
7 detailed lay of the land. But we don't have -- we didn't 7 A. It does, eventually, now.
8 have that, 8 Q. So my question is: What's the difference
L} Q. So what did you use? 9 between the - Again, I'm asking you a question | asked
10 A. Well, we had to use the - the USGS topographic |10 Monica this marning. Would, in your opinion, it flow in
11  quadrangle map onit. 11 the same direction that she's shown as far as the -- she
12 Q. Do you have that map? 12  calls it a channel, we call it a ditch?
13 A, Ido. It's - It's underneath that photo over 13 A. [ don't -1 don't think so. | think it would
14 there. 14 flow more directly to the river. And | think that's what
15 Q. In fact, why don't you come and get any 15  the -- the topographic map shows, too. | mean it's -~
16 documentation you produced. 16 I mean, Jerry, there's not -- There's - The
17 Okay, now, Mr. Warner, before getting back to 17 problem with the topo, too, | mean it's -- there's not a
18 the issue of the -- the evidence you used in forming your 18 lot of data, because it's -- it's a topographic map, a
19 opinion, again, let's make sure | understand what your 19 quadrangle map that's designed to show a large area.
20 opinionis. Let me just ask the question outright: But 20 But for the area it does show, | mean it shows a
21 for man's intervention, would the water be flowing, as | 21 topographic line headed towards the river, where a flow
22 said through Monica this morning, paraflel with the North 22 would head more towards the river rather than heading
23 Fork, in your expert opinion? 23 directiy towards the yeliow dot in that direct fashion.
24 A. The water is going to seek the most direct path 24 Q. And therefore, are you using the topographical
25 downslope. If there's an impediment in that path, then 25 map as one of your sources to determine it would flow more
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1 directly to the river? 1 THE COURT: Please.
2 A. Yes. 2 A. This is above the plum circle point of diversion
3 Q. Okay, therefore, again, the question: You, too, 3 that there's some drainage coming down across the Hull
4 are-- I'm having a hard time getting both of you to 4 property, in this area. And it braids out, but its
i 5 answer the darn question. 5 general direction is directly south, towards the river.
[ Is the —- in your opinion, without the — 8 THE COURT: Mr. Warner, would you mind using a
7 without the difch or channel in its present location, 7 pointer and standing back so | can see where you're
8 would water coming off that hill head in the similar 8 pointing at?
9 direction that the — that the lines that were -- hatch 9 A. You bet.
10 lines that were put on the map that's Exhibit Number 2, or 10 THE COURT: Garrick, that pulls out.
11 would they flow more directly toward the river? 1 Q. {By Mr. Rigby) But Mr. Warner, going from ihe
12 A. They would head more directly towards the river. |12 point of diversion down is the area that's of most
13 Q. Okay, finally, | got an answer. 13 concern,
14 A. And I'm sorry about that. You know, that's not 14 A. Obviously. And the point of diversion down, !
15 the -- The topographic map is not the only evidence. | 15 mean it's -- | don't see any particular evidence on this
16 mean there -- there are other aerfal photographs besides 16 stretch that -- that shows anything that's going directly
17 the 2004 aerial photograph. There's an '06 photograph and |17 south. There's nothing on the photographs that | have
18 there's an '09 photograph. 18  observed that says this -- this is where it's going.
19 That I think even on this '06 -- excuse me, 04 19 But in -- in the general area of this location,
20 photograph, you know, it -- it does depict some drainage 20 we do have some drainage that's visible from the surface
21 coming from nearby and heading towards the river. 21 of those directly south.
22 Q. And where does that show? 22 Q. So now again, you were here again this morning
23 A. Would you like me to approach the map? 23 and heard Mrs. Crawford's testimony?
24 Q. Please. 24 A, ldid.
25 MR. RIGBY: Your Honor, may he? 25 Q. In evaluating your (unintelligible) -- in
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1 evaluating your position for the purpose of determining 1 entitled, just as Monica was, o - {o -- in making his
2 this io be a ditch versus a natural channel, does the 2 determination as to the ditch, to take all evidence into
3 evidence or any of the testimony today either increase 3 consideration.
4 your opinion or decrease your opinion as far as 4 I'm not -- 'm not asking him to make a legal
§ determining if (inaudible)? 5 conclusion as you are required fo do. I'm asking him to
6 A, Well, | -- | believe that it increases my & make his observations, and whether or not that changes his
7 opinion. | mean there's -- | don't think you can 7 opinion as making this a ditch.
8 discount any of the evidence that's been introduced in 8 THE COURT: Assuming it were true that the
8 testimony orin -- in affidavit format or letter format 9 testimony --
10 that indicates the ditch was maintained. 10 MR. RIGBY: Absolutely.
(K| Q. In your work, if tesfimoiny is such that the 11 THE COURT: Sure, if we can the question answered
12 person has observed -- or testifies, as long as he's 12 that--
13 credible, testifies that they have actually ocbserved water 13 A, Can | answer it, then?
14 from a channel heading a certain direction, is that also 14 Q. (By Mr. Rigby) Please.
15 helpful as far as (unintelligible)? 15 A. 1 -1 think so. | mean that's certainly
16 A. Absolutely, yezh, 1think it - You know, 16 how | arrived at my decision. You know, I -- | think
17 it - 17 my -- my visit to the site was very similar to Monica's.
18 MR, BAXTER: Your Honor, at -- at this point, I'd 8 You know, | respect Monica's opinion on it, but
19 point out | think it's the court that weighs whether or 19 larrived at a very different locatfon after observing the
20 not the evidence Is heipful to the trier of fact, and it's 20 rest of the evidence for this.
21 most appropriate for the court to consider what the 21 Gl. And therefore, because of your work with the
22 earlier folks testified as to. 22 department and your knowledge of requiring and needing a
2 MR. RIGBY: Well, Your Honor, first of all, | want 23 point of diversion in order {o -- to actually have a
24 to know who's representing the department or 24  diversion from the natural -- or the source, how would you
25 (unintelligible) the objectors. But secondly, he's 25 determine the point of diversion to be in this particular
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1 case? 1 mile or what -- you know, some distance away, and you're
2 A. Well, | -- I -- 1 would determine the point of 2 frying to preserve head as you get it there, you're going
3 diversion to be somewhere in the environs of that -- of 3 towantto --to start -~
4 that plum-colored circle that was made. 4 You've got to start at a certain elevation to
5 Q. And again, how, specifically for purposes of the 5 convey it down to a certain elevation. | mean you got to
6 court, does that cause a diversion? What is the 6 have head to convey it down. So preservation of the
7 diversion? 7 elevation in that sense would be paramount in keeping that
8 A, Well, that —- that's the diversion, because 8 water high.
9 that's where itwas maintained to. You know, that was the g Q. Do you believe that preservation of elevation is
10 main spring source for that ditch. And if not, you know, 10 manmade or natural?
11 for that - that — that lecation, if not maintained back 11 A. Well, | believe it's manmade. It's a
12 to that location, there would be no water to be available 12 combination of the two, though, Mr. Rigby. Again, | -
13 foryour clienis. 13 |-l think that -- Well, it certainly appears manmade,
14 Q. Okay, but the second question is, and | believe 14 but the -- the testimony that's been given would -- would
15 it has to go in conjunction with it: That if the water is 15 lead you to believe otherwise.
16 maintained higher, and thus diverted from its otherwise 16 | feel that without man's intervention in that
17  natural flow toward ihe river -- that's why | was 17 portion of the stream, it wouldn't convey the water down,
18 inquiring further into that particular issue — does that 18 all the way down to the end of the ditch.
19 make a difference for the purposes of determining that 19 Q. As a result of the elevation - Of course, |
20 point of diversion? 20 recognize you did not go out there and survey as far as
21 A. Oh, sure, sure. Ifyou -- if —- if you want to 21 elevationis concerned. Butif there's a deviation from
22 getwater -- Maybe -- Correct me if I'm wrong, 22 its present elevation -- that is, that manmade elevation
23 Mr. Rigby, but you know, if you have got a farm that's - 23 that you -- that you believe exists — would it in fact
24 or a ranch or whatever, you know, that you're trying to 24 even reach the point of diversion that is suggested by the
25 getwater to, and it's -- it's, you know, maybe a half a 25 depariment; or is there -- substantially wouid not?
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1 A. Well, | don't -- | don't think - You know, 1 area be at the place where the claimants or the objectors
2 there's a chance that portions may --may get there. | 2 are asking this court to give?
3 believe the ditch as it's observed is a gaining ditch, 3 A. Well, there’s - there's risk. You know, the —
4 meaning that, you know, spring -- springs are flowing 4 Obviously, we have heard testimony to the effect that -
5 upward into the basin of the ditch and it's collecting 5 that there's been opportunity where high runoff after a
6 waters from ground water that are flowing. & heavy winter has, you know, added flows in the ditch such
7 It may convey a portion that may have — you 7 that it overtopped the ditch and gave rise an opportunity
8 know, may exist or upwell into the base of the ditchif a 8 for the water to run more directly towards the North Fork,
9 portion were there. But it certainly wouldn't convey all 9 | -- I believe that without maintenance that
10 of i if it -- you knowy, if it didn't preserve that, 10 the -- the opportunity exists that -- that your clients
11 Q. If there were no manmade structure — Of 11 would -- would risk losing their water completely,
12 course, you're saying manmade with some natural flow, as 12 Q. And do you know of a mechanism or means, as
13 well. Can one - can one say with precision that but -- 13 your — as your worlk in the department, that without the
14 Thatitwouldn't - | mean that any of it would get 14 point of diversion being in the place where they're asking
15 there? You're -- you're suggesting that perhaps some 15 this court fo give it, that one -- or they or any of their
16 would. Butit's also a possibility, is it not, that none 16 successors-in-interest would have a right to require that
17 of it would get there? 17 maintenance?
18 A. Oh, sure. Ii's a possibility that none of it 18 A, Well, it would be very difficult to do that.
19  would get there. 19 You -- you -- if you losa that point of diversion
20 Q. Bottom line to all of this, and obviously one of 20 designation, you know, at where the plum circle is
21 the big questions is why all this? Why are — why would 21 located, you lose, you know, the depariment's
22 one (unintelligible). 22 administrative powers in order to help remedy anything
23 You deal with water rights and the necessity of 23  relative to that.
24 that. Why are -- why are you concerned — Or are you 24 But also, you know, you run risk with the Army
25 concerned that the point of diversion in this particular 25 Corps of Engineers. They recognize a point of diversion,
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1 they tend to follow the department’s recommendation quite 1 respond to that? Stream, excuse me.
2 closely, and their -~ their jurisdiction and handling of 2 A. Jerry, there's —- there's a lot of areas that
3 that would closely mirror that of the department. 3 have appearances that we could easily judge, and it's not
4 [t -- it wouid be difficult to get permission. 4 afair judgment. You know, | myself have been guilty
5 You'd have to go through a stream channel alteration 5 of —-of judging people based upon appearance.
6 pemit, | suppose, and a 404 permit to do that. 6 And --and | -- You know, certainly, you know,
7 Q. Is there a risk that even the normal maintenance 7 I've --we have canals and faterals in eastern Idaho that
8 that was done as was testified this morning -- again, 8 are natural, they look natural. They're fisheries. I've
9 assuming the testimony was correct, and we have no reason 8 caught some good fish in some of these ditches that convey
10 itisn't — that — assuming that testimony to be correct, 10 water. Of those, you know, the Great Feeder is one of
11 would you be concerned in your experience that that aven 11 them that conveys a tremendous amount of water from the
12 hand use of tools would cause a violation and require a 12 South Fork of the Snake River and services quite a vast
13 404 permit? 13 amount of land.
14 A. Sure, yes. 14 And among those lands is the Long island Canal.
15 Q. And with that -- with the point of diversion 15 And the Long Island Canal folks were -- were cleverin
16 located where the claimants and the objectors are asking 16 that they -- they connected their canal to sloughs, back
17 it to be, would that - would that concern go away? 17 sloughs that existed from between the South Forlk and the
18 A. It would. 18 dry bed of the Snake River, and they -- they put water in
19 Q. Again, is there ather cancerns or other reasons 12 one end, and they conveyed it out the other end.
20 why you believe it's important to have their point of 20 Obviously, because they did it that way, those
21 diversion changed, if any? 21 channels lock as natural as can be.
22 A. None that | can remember at the moment. 22 Q. But what are they determined to be by the
23 Q. You - Again, you have heard testimony this 23  department?
24 morning as to the fact that this looks — looks like a 24 A. They're canals. They're -- they're — they're
25 duck, quacks like a duck, it's a spring. How do you 25 administrated as a canal,
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1 Q. The other issue that was raised by 1 were afraid that if they performed any type of maintenance
2 Ms. Van Bussum this morning was the fact that there's -- 2 that would have been harsh on -- on those springs that
3 she believes there's a notable difference between the 3 they would run the risk of losing springs.
4 upper canal that we're calling a canal and the lower part. 4 And so - And that's true. People -- people
5 Did you observe those kind of significant 5 have done that. They have -- they have gone in and worked
§ differences? And if you did, are they -- are they 6 onsprings and lost springs or lost portions of springs.
7 significant, as | think she called them? 7 And so that there's credibility in why you would net, you
8 A. Yeah, | think so. | think Monica's assessment 8 know, hop in the D-8 Cat or backhoe or some mechanized
9 was - was -- was very good on that. The lower portions 9 machinery and go up and -- and -- and do the same type of
10 of that - of that diich, you know, display very closely 10 maintenance that you -- you did on the lower end of that
i1 what one wouid, you know, consider a ditch. 1 mean it's 11 ditch.
12 straight - or straighter, no meanders; D-shaped geometry, |12 Q. As far as the ~ Strike that.
13 channel cross-section geometry. 13 In your observation of the reach, again, above
14 The upper section, you know, it's -- it's got a 14  the yellow proposed point of diversion --
15  lot of -- it's got a lot of natural features that you 15 You heard testimony that there is at least a
16 would -- would lend credence to be calling it a natural 16 concern that the water right itself could be lost as a
17 stream. The features are -- the appearances are really 17  result of breaching that, the present channel, ditch.
18 there. 18 Were you able to observe anything that would
19 Q. And so why doesn't that persuade you to take the 19 cause you concern?
20 same position as she did? 20 A. Well, the - the channel morphelogy, you know --
21 A. Well, the -- the -- you know, the evidence 21 And that's -- that's part of the -- the testimony that's
22 that -- that | have observed, you know, shows that the - 22 been given. The diteh is not deeply incised into the
23 the appiicanis — And, you know, they're the 23 ground. If's not - it's not four feet below the surface.
24 successors-in-interest of people that, you know, they had 24 It's just inches below the surface and -- and
25 a--they had a concept of -- of a spring such that they 25 there's not -- there's not a big stream bank on either
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1 side that -~ that, you know, you would see and excavate as 1 MR. RIGBY: | again gave copies to all the others,
2 aditch. So you know, it wouldn't take a lot to get that 2 butldo -
3 ditch to overtop itself. 3 MR. BAXTER: If] could get a copy.
4 I mean a good, significant snowpack and some -- 4 MR. RIGBY: I'm sorry, Your Honor, may | approach
§ some runoff would -- would do it. And apparently has. 5 the witness?
8 Q. Okay, by way of the testimony of 6 THE COURT: Please.
7 Mrs. Crawford -- 7 MR. BAXTER: Thank you, Jerry.
8 A. Yes, 8 Q. (By Mr. Rigby) So again, just again for the
9 Q. Is that what you were referring to? 9 record, Helisley/Felton Exhibit Number 12 for
10 Okay, so therefare you believe it's necessary to 10 identification, is that the topographical map that you're
11 maintain that? Even though it's minimal, it's treated 11 referring to?
12 differently above as opposed to below, you believe it's 12 A. Yes.
13 important o maintain that and have the ability to 13 MR. RIGBY: Allright. Your Honor, ! would then
14  maintain that as 14 propose the introduction of Heltsley/Felton Exhibit
15 far as water right holders below the yellow point of 15 Number 2.
16 diversion? 16 THE COURT: Let's see, | was just looking through
17 A. Given time and -- and no maintenance, they will 17 my records. | show Heltsley Exhibit Number 9 is the last
18 lose their water right. 18 one?
19 Q. So I guess bottom line to this after hearing all 19 MR. RIGBY: Oh, did we jump?
20 the testimony and your own observation, looking at the 20 UNIDENTIFIED: No, we had 10.
21 topography -- And by the way, | need to mark your 21 THE COURT: Which one is 107
22 topographical map as Heltsley Exhibit Number 12, 22 MR. BAXTER: itwould be 11.
23 Is this what you were referring to? 23 MR. RIGBY: We -- we did intentionally jump
24 A. Yeah, and | do have 8-and-a-half-by-11s if 24 Number 11, because we did not introduce it yet,
25 they're -- 25 Your Honor. We will do so.
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1 THE COURT: Oh, okay. But 12, you're now moving? 1 A, This channel? Yes.
2 Let's see, have you moved to admit 10 yet? 2 Q. Oh, you did?
3 THE CLERK: Yes, he did. 3 A. Yes.
4 MR. RIGBY: Yes, | think we did. 4 Q. Oh, okay, | thought you were thrown off before
5 THE CLERK: He did. 5 yougota chance to --
G THE COURT: That was admilted, okay. 6 A, No. What --what | didn't - Yeah, that's
7 So then we're going to skip 11, 7 (inaudible).
8 MR. RIGBY: For right now, Your Honor, 8 Q. You started from the lower end and walked up?
9 THE COURT: And you're asking for Felton Exhibit 12. 9 A, Yeah, we -- we started way down hera and walked
10 Any objection? 10 all (inaudible).
i1 {(No response.} 11 Q. Ckay. You mentioned that it's not unusual for
12 THE COURT: Okay, admitted. 12 farmers to use a natural channel as a dilch to save
13 MR. RIGBY: In the interest of time, then, I -- | 13 digging a brand-new ditch. Is this the case where we have
14 don't have any further questions. 14 got a natural channel and a ditch?
1§ EXAMINATION BY THE COURT: 18 A, Perhaps. | mean obviously there's -- there's a
16 Q. Let's see, Mr. Warner, a number of questions | 16 natural spring source that axists, and it ran somewhere
17 have: You never walked the ditch from the spring source 17  hefore the original homesteaders showed up. But for -
18 o the recommended point of diversion? 18 for the fact that they wanted to put the water elsewhere,
19 A. ) did. | -- Real - very closaly, yes. [ -- 18 they would have -- would have done some alterations.
20 1--1was just below -- Well, let me point it out. 20 Q. So they take a natural channel and alter it to
21 | think | got as far as maybe about right here 21 make for more efficient delivery of water --
22 before we were turned back. 1think we got up to this 22 A, Sure.
23 iocation, so very close. 23 Q. --from the stream?
24 Q. But you didn't walk the ditch or channel below 24 A, Yeah.
25 that? 25 Q. Did you actually see the spring box?
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1 A, 1 did not. 1 THE COURT: Okay.
2 Q. Oh, so you - you don't know the exact location 2 MR. RIGBY: But you're right, Your Honer. | —we
3 ofthe spring. There's been testimony of whether it's 3 cerainly want to have that tied down. Qbviously, the
4 north or south of the road. 4 plum -- the plum line as produced -- as the evidence
5 THE COURT: Do we have a claimants' preferred 5 produced, the plum location is the point of diversion we
6 description of the point of diversion? & would be claiming. So whatever we need to do to describe
7 In other words, the spring box has gone from one 7 that and amend it, we will do so.
8 side of the road to the other side of the road. Oris it 8 THE COURT: Okay, hopefully you can get that to me
9 the same, within the same -- 9 sometime; the township, range, section, quarter, whatever
i0 MR. RIGBY: Your Honor, it's close enough within 10 guarter. I'm guessing you're going to get it down to a
11 the -- the description that again, for purposes of the 11 10-acre tract?
12 department and for the purpose of the original 12 MR. RIGBY: Well, again, if -- if the court desires
13 recommendation, we are good with that. 13  usto. We're concerned about getting it in the vicinity;
14 THE COURT: Well, let's see, the — the original 14 and, of course, | have a Iot of water rights that are not
15 recommendation is the -- 1§ info the 10-acre tract that have the point of divarsion.
16 MR. RIGBY: I'm sorry, as modified by -- by 16 Maybe for this particufar one, maybe we do need
17  Ms. Van Bussum, 17 to have it within the 10-acre point of diversion.
18 THE COURT: Did we -- Counsel, did we geta 18 Q. (By the Court) Well, Mr. Warner, is it, in your
19 description of the amended point of diversion? Not the 19 experience, is it normal to describe a point of diversion
20 yellow one, but the plum point? Did we get a legal 20 within a 10-acre tract?
21 description of that? 21 A. We - You know, the department has different
22 MR. BAXTER: Idon' think one's been provided yet. 22 opinions, depending on -- on what is being done. They, in
23 And | don't know if the one that was claimed is that. 23 the past, have been very comfortable with 40-acre
24 Ms. Van Bussum would know. Maybe we can ask her that 24 descriptions. But of recent, they're more concerned --
}5 question later. 25 Well, they -- they have been describing itas a
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1 10-acre tract more -- more recently. i that's not the case, then | am in error and we will need
2 THE COURT: Okay, Mr. Baxier, do you think we can do 2 to dothat
3 that now, get their description of the point of diversion, 3 THE COURT: Oh, maybe we aiready have that, then?
4 the plum point? 4 MR. RIGBY: Meonica's {inaudible).
5 MR. BAXTER: Yes. Let me have a second to talk with 5 MR. BAXTER: ! think they were claimed to the
6 Ms. Van Bussum. 8 10-acre tract. We just need to figure out if that was
7 THE COURT; Sure. 7 where the plum area is.
8 MR. BAXTER: 1 think we can provide that, and maybe 8 MR. RIGBY: And that may be the case.
9 she can talk to the department's policy on how to describe 9 MR. BAXTER: We'll have to take a second.
10 points of diversions for streams. 10 MR. RIGBY: Your Honor, | think rather than take
i1 Ms. Van Bussum, is It the department policy 11 additional time, | think we can work that out; and we'll
12 generally to describe points of diversions on springs fo 12 present that fact to the court, if that pleases the court.
13 the 10-acre tract? 13 THE COURT: Okay, good.
14 MS. VAN BUSSUM: Yes, there is an adjudication memo | 14 Now, should we get to cross-examination of
15 regarding points of diversion from springs; and for a 16 Mr. Warner? Garrick Baxter, do you want to go first, or
16 spring, it is designated to the 10-acre tract. 16 doyou -- Whaf's your preference?
17 THE COURT: Do you happen to have that, the 17 MR. BAXTER: I'll defer to the parties to go first,
18 description of where that plum point is? 18  Your Honor.
19 MS. VAN BUSSUM: No, but | could come up withitfor |19 THE COURT: Let's see, Mr. Hull, would you like to
20 you. 20 go?
21 THE COURT: Well, if you would. Maybe we could do 21 MR. MURFHY: Mr. Murphy.
22 that sometime here in a few minutes, 22 THE COURT: Oh, Mr. Murphy.
23 MR. RIGBY: That would be - that would be -- Well, 23 MR. MURPHY: Your Honor, Patrick Murphy again.
24 Your Honor, | assumed that they -- they -- that after they 24 Could | get Exhibit -- IDWR Exhibit 5 so Roger
25 found their error that that was put with the other, If 25 could refer to it?
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1 CROSS EXAMINATION BY MR, MURPHY: 1 MR. MURPHY: | said "Jerry." | meant "Roger."
2 A. Okay. 2 Sormy.
3 Q. Roger, what was the time of year, again, you did 3 THE COURT: So now we're referring to IDWR Exhibit
4  the survey? 4 Number 57
5 A. You know, | -- | think it was the first -- 5 MR, MURPHY: Yes, the last paragraph on the first
6 around the first part of August. 6 page.
7 Q). At least on my parcel, would you say it was 7 Q. (By Mr. Murphy) Can you explain to me where
8 difficult - Was visibility good? Could you see the 8 thatis?
9 stream channel at ali? 9 A. Yeah. You know, this {unintelligible), | was
10 A. When -- when we got to it, yeah, you know. But 10 looking directly at this meadow area here.
11 it's wooded, it's thick. | tore a good pair of pants 11 Q. Okay. Now, correct me if I'm wrong; You were
12 looking at it. 12 not on the Hulls' property —
13 Q. Yeah, okay. Let's see, can you -- can you 13 A. No.
14 explain to me in the draft, on the first page — I'm 14 Q. -- doing the survey?
16  kind - I'm confused on -- on the fourth paragraph, the 15 A, No, no.
16 largest paragraph at the bottom, basically the entire 16 Q. Okay.
17 paragraph. Could you explain what you're talking about? 17 A. | don't think | was.
18 THE COURT: Let's see, now, this is one of the two 18 Q. Could you show me where, real quickly -
19 letters that — Let's see, IDWR 5 or 87 19 In the middle of that paragraph, it says: "At
20 Q. (By Mr. Murphy) Is it —is - This is your 20 the top of the meadow, the North Fork meanders near the
21 letter, right, Jerry? | mean Roger. 21 base of the slope and furthest west from the highway. It
22 MR. RIGBY: 5, | think. | believe it was, Roger? 22 s at that location that was represented the beginning of
23 Q. (By Mr. Murphy) Yeah. 23 the spring.”
24 A. Yes. 24 A. Yeah, it doesn't show it on this map, but
25 MR. RIGBY: Were you not asking — 25 this -- you know - this -- this meadow would

225

226




229

1 (unintelligible) up here to the North Fork, comes around, 1 Q. 'm just asking that question.
2 swings in front of the highway, and it comes up near the 2 A. - as close as | could estimate, you know, |
3 base of the mountain in this area there. 3 think [ got to about right here, and then ws fried to
4 Q. Okay, then, in that question: "The spring-fed 4 traverse out. We actually went across the ditch right
5 ditch then travels along the base of the slope southward 5 here, came out about right here, and then we turnad back.
6 while the North Fork meander curves its way eastward 6 Q. Okay.
7 towards the highway." 7 A. (Inaudible).
8 So we're coming downstream from above the map, 8 Q. |just — Yeah, thanks for the clarification,
9 s that what you're saying? 9 because 1 think that whole paragraph's taiking about above
10 A, Yeah, it was represented to me that -- that the 10  my property, then?
11 springs -- the major springs started here; but there was a 11 A_ Ithink so.
12 diteh that continued along the base of the stope here, and 12 Q. Okay. And so the last sentence in the paragraph
13 thatit also invades spring flows. 13 says: "The ditch progresses southward to a headgate
14 Q. Okay. Sothat's a ditch -- or that's a ditch 14 control structure.” Can you tell me where that is?
15 you're referring to on the Hulls' property right there? 15 A. (No response.)
16 A. That - that is, yes. 16 Q. It goes to — I'm sorry, on the top of the
17 Q. Ckay. 17 second page. Sorry.
18 A. You know, and that's - 18 A. I'm not sure it's on this map. |--1--my
19 Q. That's fine. 19 understanding, it's further below where it
20 A, Go ahead. 20 (unintelligible} hack to the --
21 Q. You said you didn't go to the spring box? 21 Q. Okay, that's fine.
22 A. | didn't see a spring box. 22 A. Yeah,
. 23 Q. Okay. I'm not saying there's one there. I'm 23 Q. I'm trying to find any description in -- in your
24 just saying people said there's a spring box there. 24 assessment of actually the spring upon my property, the
25 A. Yeah, you know -- 25 Murphy property, between the twe points in question. And
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1 | don't - I don't find any description of it in here. 1 A. "The opportunity to observe the ditch and the
2 I mean you were talking about down on the Forest 2 North Fork without benefit of any outside knowledge might
3 Service. What I'm thinking is off the map and up on the 3 easily lead one to believe that the ditch is not a ditch,
4 Hull property. If you can - 4 but a natural stream of itself conveying spring water from
5 If you have any description of something on the 5 its otigins to the lower ditch with excess wasted back to
6 specific between the two points of diversion we're talking 6 the creek and the North Fork near Hughes Creek Road.
7 about, can you clarify that for me? 7 However, information obtained by" Felton - excuse me --
8 MR. RIGBY: | believe that's what he did do - 8 "Heltsley and Felton lead one to conclude otherwise.”
9 A. Yeah. 9 Q. What did you mean by that statement?
10 MR. RIGBY: — in the direct examination, 10 A. Well, what | meant is if - if you look at the
11 A. Sure. Il try the best | can. | mean towards 11 information provided in the back file that was provided to
12  the bottom of that same paragraph, it starts and says: 12 the department, that concluded otherwise.
13 "Along abkout where the Murphy driveway crosses the ditch, |13 Q. Okay, in the middle of that paragraph, just for
14 it is represented that additional springs discharge into 14  clarification, about halfway down towards the right, it
15 the ditch, thereby increasing flows in the ditch.” 15  starts with a sentence, "For instance, the lower ditch
16 That's on your property. 16 turns sharply" -
17 Q. Yeah, okay. Yeabh, it actually starts on the 17 A. Okay.
18 Hulls' property, okay. Another question. 18 Q. Did you find that sentence?
19 A. Okay. 19 A, (Indicates.)
20 Q. The last - the top of the last paragraph on 20 Q. Could you read that out loud for us?
21  page 2, could you read the first two sentences for us? 21 A. "For Instance, the lower ditch turns sharply
22 A. The [ast paragraph on page 27 22 towards the west and is excavated into the hillside,
23 Q. Yes. 23 preserving its optimum elevation for maximum capability of
24 A. Okay, what starts "the opportunity"? 24 irrigation of the lower meadow lands near Hughes Creek
25 Q. Yes. 25 Road and south of the same road.”
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1 Q. Would you say that section of water 1 ora stream?
2 (unintelligible) is Indicative of a channelized ditch? 2 A, | think that was my testimony earlier, yes.
3 A. Sure. 3 MR. MURPHY: Okay, that's all the questions | have,
4 Q. Ckay, could you -- 4 THE COURT: Okay, Mr. Hull? Please,
5 A. Channelized ditch? 5 MR. HULL: Just one quick question. Daryl Hull.
6 Q. Well, a channelized section? 6 CROSS EXAMINATION BY MR. HULL:
7 A. Channelized section, I'm not sure | understand 7 Q. Mr. Warner, you said that it was represented fo
8 what you're trying to say. It's a -- If you're asking if 8 you that above, on the blue property, which is my land,
9 itlooks like a ditch -~ 9 alongside the hillside, there is water coming down that
10 Q. Does it look more like a ditch than a natural 10 feeds into other water that creates more springs.
11 channel? 11 Who represented that to you?
12 A_ Sure, yes. 12 A. Well, good question. You know, | -- | believe
13 Q. Okay. 13 Ann helped represent that.
14 A. 1 would - would agree with you. 14 Q. Okay.
15 Q. Could you shaw us on the map where that takes 15 A, We weren't sure.
18 off? 16 Q. Okay, no further —
17 A. I'li do my best. It looks like about right here 17 A. We would have liked to have walked that. Nobody
18 is where it takes on its normal banks. 18 would give the opportunity to —
19 MR. BAXTER: Mr. Warner — 19 Q. Well, you could have asked.
20 Q. (By Mr. Murphy) (Unintelligible) see that? 20 A. Yeah.
21 A. No. 'm sorry about that. 1had to step 21 MR. HULL: No further questions.
22 slightly to seeit. Butit's down about right here, and 22 A. Sure.
23 ittakes a sharp turn here. Otherwise, it's -- 23 MR. HULL: Thank yous.
24 Q. So would you agree above that section that 24 THE COURT: Any other questions?
25 it's -- it's more difficult to ascertain if it's a ditch 25 Let's see, Mr. Baxter, you didr't get a chance.
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1 MR. BAXTER: No, Your Honor, no questions, 1 NANCY LIEBRECHT,
2 THE COURT: Okay, any re-direct? 2 produced as a witness at the instance of the Claimants
3 MR. RIGBY: | don't believe so, Your Honor. Thank 3 Heltsley and Felton, being first duly sworn, was examined
4 vyou. 4  and testified as follows:
5 THE COURT: Do we need to hold Mr. Warner here for 5 DIRECT EXAMINATION BY MR. RIGBY:
6 further examination? 6 Q. Good afternoon.
7 MR. WARNER: He needs a ride home. 7 A. Good afternoon.
8 MR. RIGBY: He's my ride, so | think I'm going to ] Q. Please state your full name and current address
9 say'yes." 9 forthe record.
10 THE COURT: Okay, we'll hold him. 10 A. Nancy Liebrecht, 282 North Second West, Righy,
11 THE CLERK: I need that exhibit. 11 lIdaho, 83442,
12 MR. WARNER: Yes, yes, okay. 12 THE COURT: Could we get a spelling of the last
13 THE COURT: Okay, Mr. Rigby, your third witness on 13 name, please?
14 direct. 14 A. lwas afraid you'd ask that. L-i-e-b-r-e-c-h-t.
15 MR. RIGBY: Your Honor, | -- | apologize. !l have 15 THE COURT: That's almost spelled right.
16 {unintelligible). Yes, Your Honor, we would call Nancy 16 A. Oh, goed.
17 Liebrecht fo the stand, please. 17 THE COURT: Okay.
18 18 Q. {By Mr. Rigby) Very good. Nancy, are you
18 19  employed?
20 20 A, Yes.
21 21 Q. And where are you employed?
22 22 A. lwork as a consultant with Rocky Mountain
23 23 Environmental Associates.
24 24 Q. And are you employed elsewhere, oris that a
25 25 fulltime job?
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1 A. | do some other work. 1 Q. And where were you employed?
2 Q. For your own, or on a consultant basfs for 2 A. I'was employed as -- in Philadelphia as a
3 others? 3 landscape architect and environmental consultant for two
4 A. On a different line of work. 4 large planning firms, Kanalstein, Danton, Johns, and John
5 Q. Oh, okay. Soif's not related to water? 5 Olivieri, PA.
6 A, No. ] Q. And in general terms --
7 Q. Very good. And before being a cansuitant with 7 Well, let's see, | want to make sure I'm done
8 Rocky Mountain Environmental, were you employed elsewhere? | 8 here. Prior to that time, what was your (inaudible)?
9 A, Yes. g A. Prior to that time, | was in graduate school at
10 Q. And where were you employed? 10 the University of Pennsylvania.
11 A. Iwas the managing pariner of a consulting 11 Q. Okay, so let's go inio the education, then.
12 husiness, environmental consulting business called Lone 12 What is your educational background?
13 Goose Environmental. 13 A. | have a Master's Degree in Landscaps
14 Q. Where was that located? 14 Architecture with an emphasis in environmental site
15 A. ltwas located in {daho Falls, and then later in 15  analysis.
16 Rigby. 16 Q. And what doss that entail?
17 Q. And can you give me approximately the years that 17 A. That entails making land use decisions based on
18 that was -- that you were -- 18 an analysis of the physical and natural site factors. And
19 A. 1991 until about two years ago. 19 to do this, you have graduate level education in geology,
20 Q. in the last two years, have you been doing 20 hydrology, soil science, plant ecology. And you look at
21 consulting work with Rocky Mountain Environmental? 21 the natural and physical site factors to understand what
22 A. Correct. 22 the nature of the existing landscape is.
23 Q. Okay, so therefore prior fo that time, before 23 In other words, you have landscaps, you're
24 the nineties, were you also employed elsewhera? 24  wanting to border berdering the North Fork. That
25 A. Yes. 25 landscape is created by geology overlaid by various events
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1 like the ice age, and that created a certain topography. 1 analysis, wetlands delineation, and that entailed a number
2 Thatyou have planned communities in addition, adding to 2 of trips to this particular region. | have driven up and
3 that. So you're working in layers of factors to 3 down that stretch of 93 including Hughes Creek and Sheep
4 understand the existing landscape. 4 Creek, so I'm pretty familiar with that area.
5 Q. Soit's kind of a macro-approach instead of a 5 Q. And how long were you employed or did that kind
6 micro-approach? 6 ofwork?
7 A. Absolutely. 7 A. | made trips over several years.
8 Q. Therefore, you -- You have been present today 8 Q. Inthis area?
9 during the testimony that's been presented thus far, 9 A. Yes.
10 right? 10 Q. So therefore, again, | guess you said, "Well, |
11 A, Yes, 11 think so." Don't {unintelligible). Are you being just
12 Q. In fact, have you been retained by the - the - 12 modest, or do you believe that you have an opinion and
13  my clients — 13 would be a -- quaiified to give an expert opinion
14 A. Yes, 14 concerning this particular area?
15 Q. -- for the purpose of giving your expert 15 A. ldo.
16 testimony concerning this? 16 MR. RIGBY: Your Honor, | would move that she be
17 A. Yes. 17 ftreated as an expert witness.
18 Q. And do you believe that your past experience and 18 THE COURT: What's the exact area?
19  your education qualifies you to — to opine as to the 19 MR. RIGBY: For the purpose of —
20 issues that are relevant to this court today in hefping it 20 Q. (By Mr. Rigby) Again, I'l ask you to explain
21 make a decision as to the point of diversion? 21 that again, the two areas as to your expertise.
22 A. | hope so, yes. 22 A. Environmental site analysis. | write
23 Q. Okay. 23 comprehensive baseline reporis for projects on the
24 A. In addition, when Century Telephone put in 24 national forest, prepare documents to wetlands
25 fiber-optic cable in the entire Saimon area, 1 did the 25 delineations. And this type of work is -- is not just
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1 looking at hydrology, but looking at all of the natural 1 analysis, landscape architecture, and plant ecology?
2 and physical factors that contribute to what you see. 2 (No response.)
3 Q. And let me ask you, also: Are you — are you 3 THE COURT: Ckay, hearing no objection, she's
4 educated in or have experience in plant ecology? 4 designated as an expert in those three areas.
5 A. Yes. 5 MR. RIGBY: Very good, Your Honor.
6 Q. And to what extent? 6 Q. (By Mr. Rigby) Then let's move on.
7 A. I'm a Registered Landscape Architect, you know. | 7 Nancy, as far as the familiarity with the North
8 We study plants. 8 Fork area, you just very briefly addressed your
9 Q. Very good. So -- so | guess that would be an 9 familiarity, at least most recently, in dealing with the
10 additional area that you have expertise in, as far as 10 cabling or whatever you were -- whatever you were
11 you're concermed? 11 (unintelligible).
12 A, Absolutely. And riparian wetlands species area | 12 A. That was when Century Telephone put in
13 particular specialiy. 13 fiber-optic cable throughout that area. They did this in
14 Q. Very good. 14 increments, So throughout the mid 1990s, | made several
15 MR. RIGBY: So Your Honor, | guess I'd add plant 16 trips. I've also done wetlands delineations in the Morth
16 ecolagy into our area of expertise (Unintelligible). 16 Fork.
17 THE COURT: Let's see, I've got environmental site 17 Q. As far as this particular reach is concerned,
18 analysis, landscape architecture, and plant analysis? 18 what -- what experience, if any, have you had in this
19 MR. RIGBY: Ecology. Or what - 19 reach?
20 THE COURT: Plant ecology? 20 A. Wel} -
21 MR. RIGBY: Let's ask the witness. 21 Q. And | don’t want -- | don't want to compress it
22 Q. (By Mr. Rigby) How would you term it? 22 to - Because we're talking macro here. Excuse me, yeah,
23 A. Plant ecology. 23 macro versus micro here. Pm talking about the North Fork
24 THE COURT: Is there any objection to the witness 24  reach.
25 being admitied as an expert in environmental site 25 A. Century Telephone put in fiber-opiic cable al!
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1 along Highway 93, and -- well, | assume they installed it 1 use, and the history of alterations.
2  up Hughes Creek and up Sheep Creek, the land all up the 2 Q. And what would lead you to believe that there
3 siream reaches. 3 was a difference in fand use or that land use would be
4 Q. For this particular, | guess, assignment that 4 part of the equation here, and alterations for that
5 you were asked to opine as fo your expert opinion, you did 5 purpose?
6 not visit with Mr. Warner that particular day, is that 6 A. Well, a number of different things. When I am
7 caorrect? 7 doing a site analysis or report, [ rely -- Orin
8 A. No. 8 understanding an existing condition, it's very important
9 Q. In fact, you haven't visited this site 8 to take into consideration whatever historical evidence
10 (inaudible)? 10 you have of changes in the Jandscape.
11 A. No. 11 This means relying on written documents,
12 Q. The question here, again, from a macro point of 12 historical records, photographs, old aerial photographs.
13 view: What general characteristics does this reach have, 13 And a very important source is just talking to people who
14 in your opinion, as opposed to the general area? Are 14 have been on the land not just for a few years, but
15 there certain distinctions that -- that you would give to 15 decades.
16 this particular area, or is it fairly general and normal 16 In Idaho, | have often found ranchers who have
17  throughout the area? 17 been farming a property, you know, for three or four or
18 A. Well, this particular reach along the North Fork 18 five decades, are an extraordinarily important source of
19 is a slightly altered landscape. | listened to 19 information regarding the existing condition of a
20 Ms. Van Bussum's testimony, and the field indicators that | 20 property.
¥ she identified to make the determination that the Spring 21 So in making a final determination, you look at
2 Ditch was a natural stream, | don't have a disagreement 22 the physical characteristics of the property, but you also
13 the specific elements are indicative of a natural stream. 23 take into consideration work that's been done to change
4 But there are several critical factors you have 24 thelandscape.
6 to consider in addition, and one is the history of land 25 Q. Soin your — in your analysis, and
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1 incorporating all of those sources -- 1 highway that, you know, the ordinary person -- or even an
2 By the way, the physical analysis, would that 2 educated person in alluvial geomorphology might possibly
3 include the -- the topographical features of the land, as 3 say, "Hey, you know, that's -- if's got big trees around
4 Mr. Warner indicated? 4 it, that might be the natural channel."
5 A. Absolutely. You have to look not just at what 5 But I strongly suspect that reach right along
6 you see right now here and there -- or in this particular 6 the highway has been moved and straightened.
7 location, but consider the entire valley. This section of 7 So it's important, in making the decisions in
8 the North Fork -- or this section of the drainage is a 8 any particular landscape feature, to look at the build,
9 relatively young drainage in geologic terms. 9 you know, the physical things that man has put in; and
10 The Notth Fork flows through an area of a basin 10 again, look at the historic records, what -- what have
11 that has been filled with alluvial and -- ailuvial 11 people written, said about particular site features.
12 sedimenis, and it has carved its channel in the sediments. |12 Q. And have you reviewed those records?
13 But as | even ook at this particulaf 13 A, Some of them,
14 photograph -- 14 Q. And have you seen in those records anything that
15 Q. And you're referring to IDWR Exhibit Number 27 16 would indicate that this is -~ was in fact deemed by them
16 A. Yes. [ would strongly suspect from this reach 16 to be a ditch?
17 of the North Fork -- You know, you're looking at a 17 A. Yes.
18 channel that's encased with mature woody vegetation. My |18 Q. And are those records the ones | introduced this
19 best professional opinion is the channel of the North Fork {13 morning?
20 has been altered to accommadate farming and the highway | 20 A. Yes,
21 through this valley. 21 Q. And in any of those records or any of your
22 | would suspect, if you came there as an early 22 review of these, did you ever see any historical document
23 settler, the North Fork would have a very different 23 referring to -- and I'll call it the hatched area between
24 configuration. 24 the yellow and the plum to be anything other than a ditch?
25 So you're looking at a channel bordering a 25 A, No.
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1 Q. And -- and is it consistent with your 1 what would you more expect a spring that is abovegradient
2 understanding and your expertise and your work that the 2 from the river to -- what would be its general path?
3 haiched area is - is a ditch, or is it a stream? 3 A. Iwould have to say it would trend towards the
4 A. 1--1kind of have to concur with Roger. My -- 4 North Fork. It might connect with the North Forlg, it
5 my best professional opinion would be that it is § might not. Butif you look at the aerial photographs,
6 partially or even perhaps wholly constructed. 6 even beyond, above and below the site, you see a fairly
7 You know, I, in sometimes doing research, | have 7 consistent pattern of drainages, dark areas; you know, the
8 accessed photographs, even paintings that depicta 8 signature of old drainage-ways that pretty much follow the
9 particular location, and can make a definitive decision 9 same sort of angle as that biue line,
10 about the crigin. 10 And [ believe there was a previous witness who
ik But in this case, | think it's most likely a 11 ftestified that there was flooding out in that area.
12 ditch. And it may have taken elements or portions -- 12 Q. Mrs. Crawford?
13 homesteaders, you know, to facilitate the movement of 13 A. Right. And | probably would have suspected that
14 water; but | think -- | think the term you used, in 14  there would be a series of springs along the foe of that
15 listening to this, is that human intervention or human 15 slope, and they would flow out to the south towards the
16 action created its current configuration; and [ would have 16 North Fork. They might not reach it. They might create,
17 toagree. 17 you know, ponded areas. _
18 Q. And in fact that was going to be my next 18 Q. And again, I'm attempting to not put words in
19 question. Is that but for man's intervention, would that 19 her mouth or reiterate her testimony completely, but my
20 drainage appear as it appears today, in your professional 20 understanding is that her -- her testimony was that she
21  opinion? 1think -- 21 witnessed water overflowing the banks, or whatever it is,
22 A. No. 22 actually info the area, and it did go toward the North
23 Q. -- you've already answered no. Therefore, what 23  Fork. Would that be consistent, then, with what you
24 would you -- Again, looking from the macro instead of the 24 observed here and would testify to as an expert?
25 micro, because you weren't there, looking at the macro, 25 A. Yes.
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1 Q. So her testimony is not inconsistent, or you 1 historic use and diversion of water by the settlers, is

2 find anything wrong with that testimony as far as 2 this particular one consistent with the argument that has

3 believability? 3 been testified to previous today of keeping it high toward

4 A, Inthe letter I wrote, | made that judgment 4 the top of the mountain -- or excuse me, the bottom of the

5 prior to hearing this testimony and meeting the people 5 mountain as it hits the valley, before it gets into the

6 involved. That was basically my assessment just from, as 5 valley?

7 Istated in my letter, reviewing aerial photography and 7 A. Absoluiely. i see this all over Idaho, and

8 under previous general understanding of the region. 8 tanchers and farmers are still doing this. It -- it has

9 Q. So if water does flow more directly toward the 9 multiple benefits. As Roger said, it provides head to get
10 river, then it -- is there any other - is there any other 10  water downstream. It prevents —
11 reason than man's intervention that would cause that, in 11 It controls overflow across pasture and
12  your opinion? 12 farmiand. You can control the amount of water that --
13 A. The only thing that would, in my experience, 13  what one might ordinarily expect to flow south towards the
14 cause the channel to strictly follow the dashed line would 14 North Fork, so there are multiple benefits to that.
15  be if there was some kind of geologic feature containing 15 Q. And -- and that requirement in order to keep it
16 itinthatlocation. And at that area is from -- 18  high and -- especiaily for users down below - in your
17 You know, | have done some wetlands delineations |17  opinion, then, if the normal tendency of water is to go
18 in the North Fork and done some soil test pads; and | 18 downgradient from a spring and it would go downgradient,
19 pretty much generally have found that the valley bottom is 19 would that necessitate man's intervention at the base of
20 unconsolidated sediment and sands and gravels, cobbles. 20 the spring or close to the spring?
21 Now, there's nothing that would resirict a 21 A. would expect, yes, that a certain amount of
22 channel to that location. 22 work would have to be done. if you looked at this place
23 Q. Soitwouid —~ it would go towards the river? 23 before the homesteaders came, | would suspect rather than
24 A. Exactly. 24 going into the channel, water from the purple dot, or the
25 Q. As far as the -- again, your experierice with the 25 plum dot, probably flowed directly downslope to the south.
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1 It probably spread out in braided channels. That-- that 1 changing your opinion?

2 would be my expectation from what | know of this area. 2 A. No.

3 Q. Sotherefore, with your expertise in plant 3 MR. RIGBY: Okay, | have nothing further,

4 ecology, the fact that the vegetation has grown up on this 4 Your Honor.

5 particular -- again, | call it hatched, you call it 5 EXAMINATION BY THE COURT:

6 dashed, whatever it is lines between the yellow and plum 6 Q. | can't believe they have had fiber-optic

7 dot, does that give you any cause to second guess your 7 service up there for 20 years.

8 opinion here today? 8 Do we have it here in Twin Falls yet?

9 A. Plants grow where water is, and it -- You have 9 A. It was mostly the mid-nineties, you know, that
10 mature vegetation along ditch banks all over Idaho. When 10 they putitin. | forget when - The last one they did
11 flood irrigation was the common practice versus wheel 11 was up Power Creek (inaudihle).
12 lines, you can look at old aerial photographs of {daho, 12 Q. Talk about Jucky.
13 and Russian Olives, mature Cottonwoads, alt sorts of 13 UNIDENTIFIED: We don't have cell service, but we
14 vegetation is lining those ditch banks. 14 have fiber-optics.
15 Additionally, as | stated in my letter, the 15 A. | think that was about 2000, maybe, that it went
16 dominant tree along this corridor is Black Cottonwood, 16 up Power Creek.
17 populace trichocarpa. In 20, 30 years, you could have 17 Q. {By the Court) Well, there are a lot of lines
18 something that looks pretty suhstantial, 18 on the IDWR Exhibit 2. Was this a mining district? Was
18 Q. And you already know from the testimony we're 19  this area around here in the Gibbonsville - wasn'tit a
20 talking the ditch was claimed to have been built over a 20 mining district?
21 hundred years ago? 21 A. Oh, there are -- there are huge spoil piles up
22 A. Yes. 22 Hughes Creek. It was very heavily mined.
23 Q. So again, | guess fo answer the question - | 23 Q). Well, what I'm getting at is what we see on IDWR
24  think you already said it, but in long form - does that 24 Exhibit 2, is that evidence of mining activity? For
25 cause you any concern with the vegetation there in 25 instance, like a dredge would leave a mess, I'd say, after
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1 their operation is over? 1 reach of the North Fork that this project and properties
2 A. 1--Ikind of doubt this particular area was 2 are on, what general direction does the North Fork flow
3 mined. There was mining in the vicinity. 3 in?
4 Q. But you don't see mining as being a factor in 4 A. Well, you can see it. It flows kind of more
5 changing the flow of the North Fork or of the ditch? 5 northeast/southwest.
6 A, No, [ think the Morth Fork was probably altered ¢ Q. Would yeu say the North Fork, Salmen Riveris a
7 for the highway, you know. And rivers were also moved, 7 high-gradient river?
8 you know, to facilitate agriculture. 8 A. ltis, yes.
9 If you look at some of the really old 9 Q. So it's going to follow along grade, right, in
10 photographs, there are some old meander bends, you know, 10 kind of the southwesterly direction?
11 much stronger meander bends that look like old oxbows or 11 A. Yeah, it goes down to its confluence with the
12  old river channel. And you know, the early setilsrs 12 Salmon.
13 didn't have any problem moving things so they had a nice 13 Q. So hypothetically, because the North Fork is
14 big field that they could put their animals and farm and 14 probably very mobile, has very high water events;
15 that sort of thing. 18 hypothetically, because it can move all the way through
16 Q. So they can get their fiber-optic service? 16 the fload plain where the spring is, also, ¢an the -
17 A, Oh,yes, they - ! didn't know they were 17 You made the distinction that maybe the spring
118  thinking of that. 18 flows in almost a southery direction. Butin facta
19 THE COURT: Let's see, does anybody have any 1% hundred years ago, could it have -- could it have flowed
20 questions of Ms. Liebrecht — Liebrecht -- Liebrecht? 20 in a southeasterly direction on grade with the North Fork?
21 MS. LIEBRECHT: Liebrecht. 21 A. ldoubt that. It -- it -- You know, you would
22 MR. BAXTER: | defer to the parties, first. 22 have to go back in time and -- You know, I've - ['ve
23 MR. MURPHY: Yes, Your Honor, Patrick Murphy. 23 used paintings of the Missouri River to determing, you
24 CROSS EXAMINATION BY MR. MURPHY: 24 know, changes. You know, water color paintings, changes
25 Q. Nancy, what general direction, at least in this 25 in the configuration,
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1 But you know, it's possible there's a section -- 1 moving a certain amount of sediment, which you'll -
2 you know, your early pioneers used sections of channel. 2 you'll have some alluvial stuff moving through the spring
3 I think the North Fork in living memory, you 3 systems, but you know, it's possible -- and Fm
4 know, itis a flashy stream -- or river, high-gradient 4 speculating -- that due to livestock grazing it in there
5 river. It moves a lot of cobble, particuiarly in snow 5 thatit is moving some sediment and (unintelligible).
8 melt 6 Q. So from the aerial photographs that you looked
7 Butl think in living memory, it's probably been 7 at, couid you tell with certainty between the two proposed
8 pretty stable, you know. The highway department really 8 poinis of diversion either way, that that was either a
9 doesn'tlike it when it comes out of its banks and floods. 8 stream or a ditch from an aerial photo?
10 It's entrenched for much of its length, you know, from 10 A. | think based on the aerial photographs, there's
11 Gibbonsville. 11 a hlgh probability that it's a ditch.
12 Q. In your experience, are - in the Upper Salmon 12 Q. Even without being able to see the water from an
13 River Basin, North Fork, wauld you say spring systems are 13 aerial photograph?
14 fairly stable? 14 A. Yes. And that's simply because you see the
15 A. Spring systems are fairly stable most places. | 15 signature of how drainage goes through that whole valley.
16 haven't been on this property. I've looked at 16 Imean if you look at aerial photographs - And Roger
17 photographs. And Ms. Van Bussum mentioned, you know, the | 17  pointed it out here. This particular area, Mitzi Felton
18 factthat the channel through your property is beginning 18 pointed out the -- you can see the dark area hers --
19  to braid and, you know, there is, you know, some meanders, 19 pointed out that that was where there was bank overtopping
20 sinuousity developing, that sort of thing. 20 and flooding,
21 That typically indicates to me -- You know, 21 That that same kind of pattern is fairly
22 again, I'd have to look at this particular reach, hut 22 consistent in the aerial photography, so that leads you to
23 that - that kind of pattern indicates two things. 23 the conciusion that springs, but for people altering the
24 One, it's trying to find a more natural 24 landscape, it - that that would be the way that it would
25 configuration than what it's been in. And second, it's 25 go.
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1 You know, as Ms. Van Bussum said, water goes 1 And you know, you have different colors for
2 downgradient, and the quickest way to the lowest spot in 2 conifers, Cottonwoods; a scale, you know, for things like
3 the landscape is the channel of the North Fork, and it's 3 Dogwoods and Alders, brush -- sagebrush. So you can use
4 going to find its quickest way there. 4 aerial photography to do reasonable mapping. Then what
5 The one thing that will prevent it from doing 5 you go back and do is ground-truth it.
§ thatis peopie altering drainages, which they have done 6 | can talk about the vegetation in this area
7 all over idaho. The second thing might be some sort of 7 with a reasonable degres of confidence hecause | have
8 geologic feature that contains a channel in a location 8 written several wetlands delineation reports, which meant
8 that doesn't seem, on the surface, to make much sense. 9 thatl had to specifically describe the lands.
10 But as | said in my lefter, from a review of the 10 Q. Okay, when you say reascnable, but there's —
i1 aeriai photographs, | -- my best professional opinion is 11 there's error within reason, right? You can - You -
12 that if you came there in 1870 and looked at the natural 12 you might not be able to tell exactly from an aerial photo
13 landscape, you -- it would be flowing in that southerly -- 13 ifthings are ditch or certain tree species?
14 the springs would be spilling out and flowlng in the 14 A. I - 1don't follow - 1 -1 can tell the
15 southerly direction. 15 difference between conifers and Cottonwoods from an aerial
16 Q. | have a curiosity question; Because you're a 16 photograph. | can tell the difference between sagebrush
17  plant expert, can you tell almost the species composition, 17  and other things.
18 diversity, all the species composition, diversity by 18 But the dominant riparian tree which will
19 looking at an aerial photograph, without a ground -- 19 colonize ditches, as well as along rivers, in this area is
20 without looking -~ ground-truthing it? 20 typically Black Cotionwood.
21 A. You -~ Well, | -- P've done some comprehensive 21 MR. MURPHY: Okay, no further questions, Your Honor.
22 vegetation mapping, you know; and just recently finished 22 THE COURT; Okay, thank you, sir.
23 an 850-acre study on a nationai forest. And typically 23 Let's see, Mr. Hull?
24 what -- when you're dealing with large areas, you use the 24 MS. LIEBRECHT: Oh, | stifl have {unintelligible).
25 signature of the aerial photographs. 25 THE COURT: Don't go anywhere yet.
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1 MS. LIEBRECHT: Okay. 1 Q. Right.
2 MR. HULL: No questions, Your Honor. 2 A. - for that whole reach of the highway when
3 THE COURT: Any further questions? 3 Century Telephone was doing its cable upgrades.
4 MR. BAXTER: Your Honor, actually, | do have a few 4 Q. And | agree that's — that's good work. But
5 justfor clarification on the record. 5 it's--it's not this particular area that we're talking
6 THE COURT: Garrick Baxter. 6 about here today, so one last question: Have you
7 CROSS EXAMINATION BY MR, BAXTER: 7 caleulated the slope for this area?
8 Q. Ms. Liebrecht -~ 8 A. | haven't.
9 A. Liebrecht. 9 MR. BAXTER: Okay, thank you.
10 Q. Liebrecht. Just so -~ s6 we're clear on the 10 No further questions, Your Haonor.
11 record for the special master here today, you did not 11 MR. RIGBY: I have no further questions, Your Honor,
12 conduct a site visit, and you did not take a survey of the 12 THE COURT: Okay, thank you for joining us,
13 property, as talked through with Mr. Rigby. 13 Ms. Liebrecht.
14 So your conclusions here today are - you said 14 Now, Mr. Rigby, are you ready to move on to --
15 were based upon documents, which were the documents -~ 15 do we have another witness, expert withess?
18 You said that they were the dosuments submitted by 16 MR. RIGBY: No, we do not. We have two more lay
17  Mr. Rigby here as the exhibits, and then the review of the 17  wilnesses.
18 two-dimensional aerial photographs. 18 THE COURT: Just ordinary people?
19 Is that the basis of -- of your decision of 19 MR. RIGBY: Just ordinary -
20 which you wrote about in your letter? 20 THE CGURT: Good.
21 A. Additionally, as | pointed out, | have done a 21 MR. RIGBY: The best kind, Your Honor.
22 fair -- substantial amount of site work in this area. 22 THE COURT: Good. Please.
23 Q. But not on this particular stretch? 23 MR. RIGBY: We'll call Larry Heltsley to the stand,
24 A. Not on that particular property, but | did the 24 Your Honaor.
25 wetlands delineation on the North Fork -- 25 THE COURT: Mr. Heltsley, you're from California, |
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1 understand. 1 interest of time, I'm going to try to fast forward on
2 MR. LARRY HELTSLEY: That's right, so you'd better 2 this. You have been here during the entire hearing today?
3 watch out. 3 A. Yes, | have.
4 MR. RIGBY: We pick on you guys. 4 Q. What is your involvement, if any, with the -
5 B with the property described in Exhibit Number 27
6 8 A. Well, I've -~ I've worked on cleaning the ditch
7 LAWRENCE LEE HELTSLEY, 7 that's described in this exhibit from Annie's property all
8 produced as a witness at the instance of Claimants 8 the way up fo the -- where the stream comes out, I've
9 Helisley and Feiton, being first duly sworn, was examined 9 cleaned the ditch, I've worked on two what | call
10 and testified as follows: 10 bust-outs with Harold over the years.
11 DIRECT EXAMINATION BY MR. RIGBY: 11 @. And Harold, you're referring to Harold who?
12 Q. Gocod afternoon. Please state your full name and 12 A. I'mterrible with names, but -- but Harold, from
13 current address for the racord. We know it's California. 13 what | knew --
14 A. Lawrence Lee Heltsley, 253 Augustine Drive, 14 UNIDENTIFIED: Hanson.
15  Martinez, California. 15 Q. (By Mr. Rigby) Hanson?
16 Q. And - 16 A. Hanson. -- ouned the property and was always
17 THE COURT: Could we get a spelling for that, 17 working on -- on the ditch.
18 please? 18 Q. And so were you with Mr. Hanson personally?
19 MR. RIGBY: Heltsley? 19 A. | was with Mr. Hanson, working on the ditch
) 20 THE COURT: Yes. 20  iwice.
' 21 A, H-e-l, s like Sam, l-e-y, 21 Q.. Okay, what's your relationship to Ann Heltsley?
22 THE COURT: s or s--e-y? 22 A. She's my much-older sister.
23 A. s-l-ay, 23 Q. Okay, I'l let you two deal with that.
24 THE COURT: Thank you. 24 THE COURT: What time period are we talking about
25 Q. (By Mr. Rigby) And Mr. Heltsley, again, in the 25 here when he was helping Mr. Hanson?
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1 MR. RIGBY: V'l get — | was just going to ask 1 A. Yes, because she lived nearby, and I've come out
2 that, Your Honor. 2 bhefore she owned the property, and | used to hunt this
3 Q. {By Mr. Rigby) Let me — et me first start at 3 area.
4 the very beginning, because | was —- | wasn't actually 4 Q. Okay, so were you -- were you familiar with this
5 ready for you to get into all the ditch -- But that's 5 area even before - this particular reach before Ann held,
6 okay. € owned the property?
7 A. Okay. 7 A. Yes.
8 Q. We'll start at the very beginning. When was 8 Q. Ckay, now, you say you began work when Ann owned
9 your first time on the property, to the best of your 8 the property. Again, you say that's 30 years, to the best
10 recollection? 10 of your recollection?
11 A. Thirty years ago. 1 A. Yes.
12 Q. Okay, in that capacity is because Ann owned the 12 Q. And what would she have you do, or what did you
13 property? 13 volunteer to do? Now, we're getting back to -
14 A. I've actually been coming out here longer than 14 A. You mean drafted. !--1 helped build her
15 she's owned the property. So since she's owned the 15 residence in North Fork.
16 property, I've worked on the ditch. I'm not-- 16 Q. Okay, and where is that ocated in relationship
17 Q. Another one of those Californians coming fo 17  to Exhibit Number 2?7 I's not on there, is it?
18 idaho, is that what it was? Sorry, strike that. 18 A. Well, it doesn't show on there. [t's farther
19 A. Well -- 19  down.
20 Q. So when you worked on the property -- 20 Q. And you — Again, in the interest of time, do
21 A. Yes. 21 you have any additional evidence to, or modification to
22 Q. -- who were you working for? 22 the testimony that's already been given as to the general
23 A. 1'was working for her. 23  location of the water users this particular day?
24 Q. Okay, so were you familiar with this -- this 24 A, (No response,)
25 particular reach before Ann held the property? 25 Q. Do you have any disagreement with -- as to the
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1 general location of the place of use of this particular 1i A. And Sis.

2 water? 2 Q. "Sis" meaning?

3 A. No. 3 A. Annie.

4 Q. Okay. I'm sorry,  was trying to cut comers 4 Q. Okay, Annie. Was there anyone else present

§ there. Soas we — as we now get up to the disputed area 5 there?

6 hetween the yellow dot and the -- and the plum dot, have 6 A, Not that | can recall.

7 you been on this particular reach? 7 Q. Okay, and what caused those break-outs, to the

3 A. Yes, | have. 8 best of your knowledge?

9 Q. For the purpose of cleaning? 9 A. The first one, which was on Harold's property --
10 A. For the purpose of cleaning and for the purpose 10 Basically, we were at Annie's property, and the water
1 of repairing two break-outs. 11  stopped. So we -- Annie contacted Harold, and he went and
12 Q. And where was — where were those break-outs? 12 found out that there was a break-out, and that he would
13 A. The first break-out was on Harold's property. 13  work on it. Sowe volunteered to go help, and so that's
14 Q. And Harold is the previous owner to whose 14 why we went up and helped with the break-out.

15 property that owns it now? 13 Q. Now, you heard the testimony of Mrs. Crawford
16 A, Well, | - I --I'm terrible with names, but the 16  this morning that indicated that -- | guess this
17 property that - this area here that I've worked on with 17  afternoon -- that — that indicated that she felt like,
18 Harold. 18 for the most part, maintaining that reach of the ditch was
19 Q. So you're pointing to what is owned by 19 her responsibility, because she had assumed it from him
20 Mr. Murphy? 20 previously. Was that your understanding, as well?
21 A. I guess so. 21 A. Yes. I've actually met her hefore, although -~
22 Q. Again, when you say you worked two particular 22 Q. She didn't remember you, did she?
23 times on break-outs — 23 A. Notreally. Butthat's akay.
24 A. Yes. 24 Q. But okay, so then as far as actually working on
25 Q. - you and — and he were the only two there? 25 this reach with - all three of you, help me - help
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1 describe, then, what you found as you approached the 1 A. Definitely.

2  break-out. 2 Q. Okay, and what did you actually have to

3 A. Well, the first break-out, as | said, was on 3 undertake doing in order to repair the break-out, we'll

4 what | thought was Harold's property. Harold located 4 callit?

5 where the break was, and | went up there with Sis fo 5 A. 1 had to do exactly what Harold said, which he

6 assist himin the repair. And it had washed out and was 6 was -- he was very sharp and very efficient. He gota

7 washing out down into the field. 7 board, I'd say like a 2-by-16, and we laid it across the

8 Q. And which general direction — Again, I'm 8 break, put some stakes in to hold it, which kind of

9 saying general. Maybe you can point to it, and then we'li 2 re-diverted the water back in the channel while we built
10 describe it. 10 the bank back up.

11 A. Well, generally, it was going down this way. 11 Q. And -- and again, I'm not sure | asked you this:
12 @. Okay, and you don't— Do you recall 12 Can you describe within the 30 years the (unintelligible)

13 specifically where you were in that hatched line? 13 that you began -- this particular time frame of this

14 You probably don't, right? 14 break? Could it be — If you don't know precisely, is it

15 A, No. I know we could -- we could see the -- the 15 closer to 30 years ago, is it closer to yesterday?

16 driveway, you know, from where we were. 16 A. It's probably between -- about 10 years ago; 10,
17 Q. Driveway of who? 17 15, in that range.

18 A. Well,  guess to get on the property, you know. 18 Q. Okay, and so did the fix work?

19 You drive up this way, and then this is where the house 19 A. Yes.

20 is. Sol--1--1would say it was around in here, 20 Q. And did the — What happened to the board?

21 because | could -1 could, you know, see down this way. 21 A. After -- Well, Harold took it out. { didn't

22 Q. Okay, but -- but at least is it - is it fair to 22 takeit out, but -- Because he had a whole procedure on
23 say that it's in the hatched portion of what's been — 23 packing the soil back into the break, making sure it had
4 A. Yes. 24 enough moisture and et cetera so he could compact it.
5 Q. - written on the map? 25 Then after he felt that it was going to hold
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1 substantial enough, at some point after that, he took the 1 the point of diversion — meaning the yellow point of
2 board out. But|wasn't there to take the board out. 2 diversion -- was this picture depicted that there had been
3 Q. Okay, now, you said there were two times? 3 an embankment, manmade embankment on this particular
4 A, Yes. 4 (inaudible), in this particular area.
5 Q. when was the second occasion, to the best of 5 's this the area that you're referring to?
6 your- 6 A, Well, it could be, because it's — it was - it
7 A. Best of my recollection, mayhe seven years ago. 7 was further down from this yellow spot; somewhere, you
8 And it was on the forestry part, and it was the result of 8 know, in here. Andyou know, like | said, the beavers had
9 the beavers dropping a large branch down and hreaking 9 builta dam and dropped a fairly large branch down, and it
10 the --the bank out; and a lot of water coming out. 10 took the bank off on the downward side.
11 Q. And did you -- You were here, again, during the 1 Q. And so therefore what did you have to do in
12 testimony Ms. Van Bussum. And the pictures that wera 12 orderfo fix it?
13 produced, | think Exhibit Number 4 — correct - did you 13 A. We had to cutall the -- the beaver workings
14 see those pictures? 14  out, including the large branch, cut it out and rebuild
i5 A. | saw the pictures, yeah. 15 the bank. We used the same procedure that we used before
16 Q. And Il refer - It's right there. 16 to repair. We dropped a big board across, there was some
17 MR. RIGBY: May | approach the — 17 stakes, and then re-built the bank.
i8 THE COURT: Yes. 18 Q. Okay, so if -- if this picture, though, is
19 MR. RIGBY: -- the exhibits? 19 depicting, as represented by Ms. Van Bussum, the actual
20 Q. (By Mr. Rigby) | refer to this particular one, 20 vyellow dot, then perhaps you were not involved with that
21 and | can't remember the number of these. 21 particular — that particular embankment?
22 MR, BAXTER: It would have been either 7 — 22 A. Probably not, As | said, | worked on it twice
23 Q. (By Mr. Rigby) But the testimony for reference, 23  with Harold. He was very sharp, very quick. He knew
24  the testimony of Ms. Van Bussum, [ believe, was that 24  exactly what to do, so he was quite experienced in
25 that - one of her reasons and analysis for making this 25 repairs.
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1 Q. So why was he, in your opinion, why was he 1 A. Well, given what | know of Harold and his
2 helping down below his own properiy line? 2 explanation, {'d say yes.
3 A. Well, he kind of helped up and down. 3 Q. Again, were you relying upon his expertise?
4 Q. Good neighbor? 4 A. Very much so,
5 A. He was a great neighbor. 5 Q. Because of his years of working that
4] Q. In your normal maintenance, then — Now, we're & particular --
7 nof talking about breaches or any of the catastrophic 7 A, Absolutely.
8 events that occurred. What, if any - 8 Q. And — and as far as the use of the shovel, what
9 What kind of tools or what kind of equipment 9 type of digging was required?
10 would you use in your maintenance? 10 A. We had to take out the, you know, plant growth
11 A. Hoes, shovels, hand-held weed whackers, and 11 that would accumulate inside, and the silt; and anything,
12 occasionally a chain saw. 12 you know, that the beavers would start working on. Clear
13 Q. Okay, and -- and in your opinion, was that 13 it out so that the flow of the water would be consistent
14 sufficient to -- to maintain the channel? 14  and it would stay within the — the formed-up banks.
15 A. It was sufficient, but it was a lot of hard 15 Q. Have you been — In your maintenance, did you
16 work. | would have much rather have brought a backhoe in, |16 go all the way up fo the spring itself?
17 butas - 17 A. Yes, 1 have.
18 Q. Why didn't you? Why didn't you? 18 Q. And was that consistent?
19 A. Weli, Harold had a very good -- good point, 19 A. It was always in pretty good shape until my last
20 because | asked him that. And he said you take a bucket 20 visit, which was about two years ago. And there was a
21 in there and you catch a tree branch -- or tree root, you 21 "No Trespassing"” sign, and so we dacided not to go on the
22 pull that root up, and it's going to take the bank out on 22 property. But from what we could see, it was not in good
23 both sides. And that -- that was pretty smart. 23 shape atall.
24 Q. And so in your opinion, is that form of 24 Q). And by that, what do you mean?
25 maintenance still required today? 25 A. Well, instead of being in a narrow channel, it
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1 was much wider water-wise, and kind of overgrown and not | 1 was 10 to 15 years ago?
2  maintained. 2 A. That's my guess.
3 Q. Now, during this, quote, 30 years, how often 3 Q. Can you show me where it was, again, on the map?
4 would you participate in -- would you always participate 4 A, All | know from recollection, it was between
5 inwhen they actually did maintenance? 5 here and the headwaters, so | would guess about in here,
6 A. When --when my sister was putting up a work 6 because from -- from where we were working, | could see
7 crew, | would participate; and | would guess that was 7 down this way.
8 probably maybe every other year. So | didn't do it every 8 Q. So you're saying up above where you testified to
9 time | went, but - 9 earlier? it looked like you had pointed out down below
10 Q. Okay, that was my question, is that do you have 10 earlier. '
11 personal knowledge as to how often it was normally done? 11 A. Well, right in here the first time, The second
12 And your answer is every other year? 12 time was -- was down in the forest --
13 A. Forme. 1don't know beyond that. | know that 13 Q. Okay.
14  when Harold was there, you know, he was working on it. 14 A. --property.
15 And | only know from my sister's property up to Marold's 15 Q. And you say you're very familiar with the Hanson
16 property. 16 properly, correct?
17 MR. RIGBY: Nothing further. Thank you. 17 A. Well, | have been on it several times. | don't
18 THE COURT: Let's see, Mr. Baxter or Mr. Murphy, 18 know about being very familiar.
19 Mr. Hull? 19 Q. Okay. All right, where exaclly does water begin
20 MR. HULL: {Unintelligible}, Your Honor. 20 o discharge from the spring?
21 THE COURT: Sure. 21 A. Where the spring is located.
22 CROSS EXAMINATION BY MR. HULL: 22 Q. Where exactly does water begin to discharge from
23 Q. Mr. Heltsley, you said that the — 23 the spring?
24 Daryl Hull, by the way. 24 A, Well --
25 Mr. Heltsley, you said that the first break-out 25 Q. If you know.
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1 A, Weli, from here, | don't know without walking 1 MR. MURPHY: Patrick Murphy.
2 outthere. But my -- I can give you my recollection, 2 CROSS EXAMINATION BY MR. MURPHY:
3 It's not where this circle is. It's actually 3 Q. When you say a bust-out: So you obviously had
4 (unintelligible). 4 one side that, when it busted out, the water would flow
5 Q. Okay. And you maintain this, and you maintain 5 directly off an embankment, right?
6 this area, you were up there regularly? 6 A. Yes.
7 A. | have heen up there. 7 Q. Okay. And you said in the middle of my property
8 Q. Okay. 8 there are -- there are said embankments?
9 A. | haven't had to maintain it, except for the 9 A. Well, there was -- there was a place where it —
10 break-out, because Harold always did a great job, 10 it had come out that we had to repair.
11 Q. Are you familiar with the finger channels in the 11 Q. Okay. And the water flowed - Did it drop
12 streambed? 12 off -- off the ditch bank at the time, or where did i -
13 A. No, | wouldn't be. 13  where did it flow to?
14 Q. Even though you maintained if, you never saw 14 A. Well, as | recall, it was probably about ten
18 finger channels in the streambed? 15 feet or more that it took out before it started down --
16 A. Well, there could have been finger channels, but 16  you know, downhill, what ) would call downhilf.
17 that's not what | was there for. | was in mud -- 17 Q. Is it possible, from your recollection, that
18 Q. You didn't see them, then, when you were walking 18 those steeper ditch banks could be what -- what Roger was
18 up there? You never saw them? 18 calling the lower ditch? Were the other embankmenis on
20 A, No. 20 the forest service which regularly give out with beavers
21 MR. HULL: Okay, thank you. 21  that would — would break out, would your — wauld your
22 THE COURT: Any other questions of Mr. Heltsiey? 22  memory, the first time you did that quite possibly be down
23 MR. MURPHY: | have one question, Your Honor. 23 there where there is a sieep --
24 THE COURT: Please, Mr. Huil — or Mr. Murphy. 24 A. The first time | did it was on Harold's
25 Sorry. 25 property. The second time was on the forest property.
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1 Q. Okay. One more question. You did make a 1 Lewis and Clark map? They walked right through this area,
2 statement, 10 to 15 years ago, you were up there with 2 Thatis little ways before.
3 Harold, working? 3 MR. BAXTER: No questions, Your Honor.
4 A. That would be my best guess, 4 UNIDENTIFIED: Jerry, Jerry, the Farrells bought the
5 MR. MURPHY: Okay. The Farrells have owned that § Hanson property on a life estate. Harold and Alice fived
6 property since 1986, so it's been - it's bean a 6 on that property even though the Farrells owned it, 5o --
7 substantial amount of time. (t's been almost - Il do 7 MR. RIGBY: | think we have an answer to your
8 the math -- 24 years, s0 just to throw that out there. 8 question. Maybe we can put her back on the stand.
9 's been quite a — quite a bit longer than you've -- 9 THE COURT: Well, she could - She's still under
10 you've recollected. 10 oath and she could —
11 No more questions, Your Honor. 11 MR. RIGBY: Yes, she is.
12 EXAMINATION BY THE COURT: 12 THE COURT: -- testify directly from where she is.
13 Q. Mr. Heltsley, are you able to account for that 13 We got a microphone.
14 discrepancy? 14 UNIDENTIFIED: Oh, | was just going to say that the
15 A, Well, 'm guessing. That's my best recallection 15 Farrells owned that property on a life estate, and Harold
16 atthe time frame, since | didn't keep a diary onit. | 16 and Alice Hanson centinued to live on that property even
17 remember the event. 17 though the Farrells did own it.
18 Q. So Mr. Heltsley (sic) could have been working 18 THE COURT: Okay, thank you for clearing that up.
19 with you to maintain the ditch even though he didn't own 19 UNIDENTIFIED: Okay.
20 the property? 20 MR. HULL: Your Honor, | have to contradict that.
21 A. Sure, possible. 21 By '88, the Famrells were building their home on that
22 Q. | assume Mr. Hanson didn't have a 404 permit 22 property, and there was no one on it.
23 issued by the Army Corps of Engineers? 23 UNIDENTIFIED: | don't know what the dates were,
24 A. | have no idea. 24 exactly, but that's how it started out.
25 THE COURT: Okay, is anybody going to come up with a | 25 MR. HULL: My home was built in '88. My home sits
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1 on that property. 1 ANN MARIE HELTSLEY,
2 UNIDENTIFIED: The Farrells built that home. 2 produced as a witness at the instance of Claimants
3 MR. HULL: Right, the Farrells buiit the home we 3 Heltsley and Feilton, being first duly sworn, was examined
4 livein. 4 and testified as follows:
5 MR. RIGBY: Your Honor, let me ~ let me ask a 5 DIRECT EXAMINATION BY MR. RIGBY:
6 question, if | may, in aid of this. 6 Q. Good afternoon.
7 REDIRECT EXAMINATION BY MR. RIGBY: 7 A. Good afternoon.
8 Q. You -- you even said in your testimony your best 8 Q. Please state your full name and current address
9 guess was the number of years? 9 for the record.
10 A. Yes. 10 A. My name is Ann Marie Heltsley, | have two
i1 Q. The fact of the matter is: Is there any 11 residences. Do you want a physical address or my mailing
12 question in your mind that he was with you, and the break 12 address?
13  occurred, and you worked on it? 13 Q. Lef's do physical.
14 A. No. 14 A. Ilive at 14 Elizabeth Eldridge Lane in
15 Q. So it was sometime within the 30 years? 15 North Fork, Idaho. And | have a home on -- it's 2100
18 A. Yes. 16 Highway 21, which is in Boise County.
17 MR. RIGBY: Very good, | have no further questions. 17 Q. And, obviously, you have been here during the
18 THE COURT: Okay, let's see, Mr. Rigby, do you have 18 testimony all day today?
19 one last wilness, you say? 19 A. I'have, And no naps.
20 MR. RIGBY: We do. Ann Heltsley, Your Honor. 20 Q. And as far as your relationship to this
21 THE COURT: The much-older sister? 21  particular disputed area, what is it? What's your
22 MR. RIGBY: Yeah. | wasn't going to say that. 22 relationship to the disputed area?
23 MS. HELTSLEY: He meant to say the best sister. 23 A. The map itself or where | live?
24 THE CLERK: It's a brother thing to say. 24 Q. Let me just ask that question. Where do you
25 25 live?
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1 A, 1live at Hughes Creek, which is south of the - 1 while, and mostly the Hughes Creek property.
2 that map. 2 Harold Hanson was in charge of the irrigation on
3 Q. And do you have water rights? 3 the Hughes Creek property from the early 1970s until the
4 A. ldo. 4 1980s. Harold taught me how to flood irrigate and how to
5 Q. And are they the claimed water rights that are 5 take care of the system.
6 the subject of this dispute? 6 Q. And when you say flood irrigate, what system
7 A. They are. 7 were you using flood irrigate?
8 Q. And do those water rights then originate in the 8 A. Well, the Hughes Creek property has several
9 areathatis the disputed area? 9 different ditches; one of them, the ditch that we call the
10 A. Yes, they do. 10 Spring Ditch. But there were several.
1 Q. And, obviously, the department is claiming the 11 Q. And as far as the Spring Ditch is concerned --
12  point of diversion, one; and you're claiming the point of 12 Obviously, we have introduced evidence here
13 diversion, the other. You have heard the testimony today 13 today, historical documents referring to a ditch calted
14  as far as the department and as far as the opinions by the 14  the Spring Ditch. s that the same Spring Ditch, as far
15 others. Let me first of all just ask you concerning the 15 as your understanding is concermed?
16 historical, as | did Mitzi, and that is: What's your — 16 A, That's the same Spring Ditch that Elizabeth
17 what's your knowledge, or what do you know about the 17 Eldridge's sons dug by hand in the early 1960s. We're not
18 history of your particular place? 18 quite sure of the date, but she started homesteading there
18 A. | have researched Elizabeth Eldridge's history. 19  in 1887.
20 Q. As Annie - as Mitzi did? 20 Q. As evidenced by the homestead application and
29 A, As — We have kind of done that in tandem. [ 21 historical documents that we have introduced?
22 have lived on the Hughes Creek drainage since 1977. I've 22 A. And others that we haven't introduced.
23 lived there as a renter hefore it was subdivided. | 23 Q. Right. We have chosen to be selective, rather
24  was - as part of my rent payment, | helped Harold Hanson 24 thaninundate the court, right? Okay. And | didn't mean
25  with the flood irrigation of both his property for a 25  to use the word inundate.
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1 As far as the maintenance of the Spring Ditch is 1 We have the documentation giving her the rights
2 concemed, can you quickly tell us your -~ your -- your 2 from the federal government forever, and to hold ali
3 historical experience with that ditch? 3 ditches --
4 A. Part of the ditch, what we'll refer to as the 4 Q. That's in the deed that's been introduced?
5 upper part of the ditch, we have reconstructed as far as ] A. In the deed that's been introduced. To all the
6 making it wider and dseper, and used backhoe equipment to 6 ditches on the -- on the property, to have and to hold.
7 doit 7 And that was signed by Woodrow Wilson.
8 Q. And what area are you referring to when you say 8 Q. And then thereafter, who owned it, the property
9 the upper part of the ditch? 9 next?
10 A. From my property through Sue Kozacek's property, |10 A. Velma -- Not Velma, but the Ravndal family.
11 through the Forest Service property, up to the boundary 11 And Velma was part of that family.
12 lines of the -- of the Forest Service and Harold Hanson's. 12 Q. Okay, and what documentation evidences that as
13 Q. Okay, and so were you part of that work that was 13 far as what you have been able fo discover?
14  actually done? 14 A. Well, way back then, they didn't document water
15 A. No, the -- the major reconstruction was done by 15 rights. You -- you had them, you used them. And then as
16 Lew Gohmes, who owned prior to us. 16 time went on, people decided they needed to document these
17 Q. Just quickiy, then, let's go through the 17 water rights; so Velma Ravndal wrote a statement of which
18 historical ownership of the property. Elizabeth owned it 18 she certified, had notarized.
19  to begin with? 19 Q. And that's, again, been introduced into evidence
20 A. Elizabeth Eldridge homesteaded. In 1908, they 20 today?
21 decided that they would -- I mean she settled it, and 21 A. [t's been introduced into evidence, and it
22 then they — they came in and said they would do the 22 states about the Spring Ditch, that it origiﬁates at the
23 homestead, so that started her documentation in 1906. She 23 spring. That it comes across private property, It joins
24  had to fight tooth and nail with the government to get her 24  with the Forest Service property, and comes onto our
25 homestead. It was finally granted. 25 property and irrigates our land.
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1 Q. Now, after -- after their ownership, continue 1 the property (inaudible)?
2 on, please. 2 A, Then John kind of got a partner, and his name
3 A. After Velma, John Westman purchased. 3 was Hal Taylor. And Hal Taylor then again re-filed the
4 MS. FELTON: Gohmes. 4 water rights, of which we have entered into evidence, for
5 A. Gohmes,. Lew Gohmes purchased after -- after § the Spring Ditch. And he describes from the spring, same
6 Velma. & thing, across private property, on to Forest Sarvice, on
7 MS. HELTSLEY: Thank you, Mitzi. 7 tous.
8 Q. (By Mr. Rigby) Okay, and then after Gohmes? 8 Q. As far as the documents that we have introduced
9 A. And Gohmes was a rancher, and so he cut down 8 today -- | realize | did that through Ms. Van Bussum in an
10 most all of our apple trees, the historical apple trees, 10  atiempt to save the time - but most of these documents
11 and turned it all into hay fields. And then after Lew, he 11 are located, as far as your knowledga is concemed, in the
12 sold it to John Westman, who is a developer, didn't live 12  department's database, is that correct?
13 on the ranch. He just bought the land for future 13 A, That - that's correct, aithough --
14 development. 14 Q. Some are not?
15 Q. And again, as far as the documentation produced 15 A. | had -1 had many of the original documents.
116 for the court today from the Westmans, what -- what 16 Q. And also is it a fact that you also researched a
17 documentation are you referring (unintelligible)? 17 different source? That is, the — the --
18 Is there a documentation? 18 A. | --I've researched the national archives.
19 A. Well, John Westman applied for the water rights 19 Q. Okay. And - and so therefore, that — the ons
20 forall of the ranch, so there's several of them, We only 20 document that was different than what's in the
21 introduced one of them. 21 department's documentation is because you got it from the
22 Q. Right. But its the claim, correct? 22  source, is that right?
23 A. The —the one that is associated with the 23 A. | got it directly from the national archives.
24 Spring Ditch. 24 Q. And again, | realize I'm going fast here, but
25 Q. Very good. Now, continuing on, who then owned 25 [I'm just trying to give the court a picture, and the
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1 record a picture of the - of the - the use and the 1 A. There were people settled there before Levi.
2 ownership. Thereafter, then? Let's continue on. 2 The ditch was actually in place prior to Levi Jones coming
3 A. After Hal, the property was subdivided, and | 3 onto the homestead.
4 actually bought one piece and stopped being a renter and 4 Q. Now, as far as Mr. Jones is concerned, did he
5 became a landowner. | only held onto that piece for a 5 own property that was —- Whao owns the property today that
6 shorttime, a little more than a year; and then | bought 6 Mr. Jones owned then, if you know?
7 another piece on the same -- in the same subdivision. 7 A. Well, on this map, the lower piece is owned by
8 That piece gives me water rights to the Spring 8 WNIr. Murphy, and the upper piece in - in the blue is cwned
9 Ditch. There are four parcels that all have water rights 9 by the Hulls. And above that, on the - the river, you
10 on that same Spring Ditch. Mitzi is on the -- the mouth 10 can'tsee, it takes a sharp turn, but on the other side of
11 of that spring that eventually feeds into Hughes Creek. 11 thatis a hillside that was also owned by Levi Jones, and
12 UNIDENTIFIED: Ne, North Fork. 12 itis now owned by the Farrells.
13 A. The North Fork of the Salmon. And then there's 13 MR. RIGBY: Okay, Your Honor, may | approach the
14 Russ Kozacek has upstream, | have upstream from Russ, and | 14  witness?
15 Sue Kozacek has upstream from me. And then it goes into 15 THE COURT: Please.
16 the Forest Service property. 16 Q. (By Mr. Rigby) I'm handing you what has been
17 Q. (By Mr. Rigby) And at the Forest Service, 17 marked for identification as Exhibit Number 11 of the
18 that's the map, then, that's depicted here? 18 Heltsley/Felton exhibits. And do you know what that is?
19 A. Correct. 19 A ldo.
20 Q. Okay. Again, further ownership of the properiy, 20 Q. I represent to you that that was produced by
21 then, that is owned by the hatch-mark area? 21 Mr. Hull to my office this last week.
22 A. Well, that used to be Harold Hanson's property. 22 Have you seen it before this week?
23 Prior to Harold, other ownerships, but it's the original 23 A. Not before this week.
24 Levi Jones homestead. 24 MR. BAXTER: Jerry, do you have an extra copy of
25 Q. Very good. Now - 25 that, by chance?
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1 MR. RIGBY: | don't, because they just sent it to ] Q. Now, ! highlighted certain areas there,
2 me. And | apologize, | (unintelligible). 2 especially on the third page.
3 A. | might - ! might have one in plastic. 3 MR. RIGBY: I'm going to approach the witness,
4 Q. (By Mr. Rigby) Oh, well, we'll get you one. 4 Your Honor.
5 A, Okay. 5 A. Okay, gotit.
6 Q. And what's the date on that particular document? 8 Q. (By Mr. Rigby) Would you start beginning
7 A, February the 10th, 1909, 7 reading the paragraph, the second paragraph of his
8 Q. Okay, so -- And it's — Initially, it's a 8 response to the forester. And of course, the issue of the
9 letter addressed to Mr. Jones, correct, with a response 9 letter, Il represent fo you — and of course, they
10 that's attached to it by Mr. Jones himself? 10 produced it for me -- was disagreement with the Forest
11 A. Correct. Well, the first page - I'm sorry to 11 Service attempting to modify his what?
12 have done that - the first page is February 10, 1509; and 12 A. Well, originally, Mr. Levi (sic) was claiming
13 itis signed by the then district forester, and it's 13 down past the Forest Service; and the Forest Service told
14 addressed to Mr. Beniz. And | understand that Mr. Bentz 14 him he couldn't have it, they wanted it.
15 at the time was also the forest supervisor. 15 And so his argument to the Secretary of
16 Q. Was a response given to that letter attached to 16 Agriculiure Is that it's his land, he's setiled it, it's
17 the same document? 17 been settled, and he gave history to it. But the Forest
18 A. Itis --itis a response to Mr. Levi Jones' 18 Service said, "We're faking it, anyway."
19  letter. 19 Q. Okay, so as far as the — Is there any
20 Q. Very good. And is there — is there a reply 20 reference in that letter, then, to ditches?
21 back by Mr. Jones attached to that letter? 21 A. Yes, there is.
22 A. Yes. 22 Q. And read that, please.
23 Q. And - and when is that again dated so we have 23 A. And - and let me just clarify something for the
24  got that clear? 24  court. There are several different letters with different
25 A. This reply is February the 10th, 1909. 25 dates, so the one I'm going to read from is a letter that
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1 was written by Levi Jones of which he signed dated January | 1 Q. And what do you refer to that ditch as?
2 24th, 1209, and he addresses it to the Secretary of 2 A. I refer to it as our Spring Ditch.
3 Agriculture in Washington, D.C. 3 Q. Is there any other ditch that he could be
4 Q. Okay {uninteifigible). 4 referring to in that particular locale?
5 A. And the second paragraph, third line, he says: 5 A. There's no other ditch in the meadow that would
6 "Now, the portion 1 am clearing will not exceed 12 or 15 6 cause him concern as far as writing the Forest Service,
7 acres, and it lies directly under my main ditch and also 7 because the other sections were granted to him.
8 directly' adjacent "my meadow, and is some of the most 8 Q. Okay, so then, one, in light -- in light of that
9 valuable agricultural fand on the ¢laim.” 9 letter, in light of the location, then, when he refers to
10 Q. With your familiarity with the location and his 10 "my main ditch," is he referring to the same place that
11 ownership, do you have an opinion as to - | mean do you 11 the departiment is calling a stream?
12 pérsonally believe you know where that location would be 12 A. Yes.
13 located on this map? 13 Q. Okay, now, continuing on, is there further
14 A. 1 know that from personal experience, and also 14 reference to the ditch in that, in the letter
15 from going through Levi Jones' historical homestead 16 (unintelligible)?
16 documents. 16 A. He refers to it in different areas, so i'm going
17 Q. Okay, and where would you say that that is 17 to turn to the second page of this lefter, and the
18 located? 18 paragraph on the second page, third line: "When he
19 A. ltis the ditch on Mr. Murphy's, up into 19 surveyed, he wanted to iay off about eight acres.”
20 Mr. Hull's property. 20 And when he refers to "he," he's talking about
21 Q. And by "the ditch," which ditch are you 21 the Forest Service surveyor.
22 referring to? 22 "When he surveyed, he wanted to lay off about
23 A. Well, Mr. Levi (sic) refers to itas — 23 eightacres at the Jower end of my claim, but | objected,
24 Q. Main? 24 because it was some of my best iand and was all under my
25 A. "My main ditch." 25 ditch.”
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1 Q. Ckay, anything further from that letter? 1 A, Well, other than my memory is hefter than his,

2 A. There's some other times when -- 1 mean he 2 even though I'm older. He -- he comes every year. He

3 refers to it several times in his letter as his ditch. 3 helps me build my house, work on the land, play, and work

4 Q. Very good. 4 onthe ditch., Before, tandowners on the Hughes Creel

5 A. There's some more that's highlighted, if you -- 8 property that have water rights on the ditch have

8 Q. Ithink that's sufficient in the interest of 6 historically maintained the ditch. Sometimes we go

7 time (unintelligible). Obviously, they haven't seen that; 7 together, alot of times we just go on our own; whatever

8 andli mean, may | have the exhibit? 8 time frame allows us to keap it clean.

9 UNIDENTIFIED: {Unintelligible). 9 Ve do historically have problems with beavers.
10 A. And I just want to make sure that they 10 You know, they used to trap beavers and get rid of them.
11 understand that it was 1908, and the ditch was already in 11 And then people liked beavers, and so then now we have got
12 place prior to Levi Jones even coming into the 12 to go back to trapping them, | think.

13 neighborhood. 13 But they -- they do like the water, and they do
114 MR. BAXTER: It might take Monica a while to review 14 dam it up; and it does cause damage to the -- Which is,
15 i, soif you just want to keep — 15 hence, why Lew Gohmes had to reconstruct the ditch all

16 MR. RIGBY: Oh, okay, let's do that, then. Good 16 across the Forest Service property to make it deeper and

17  idea. 17 wider, and the banks higher.

18 Q. (By Mr. Rigby) Let's see, as far as -- | 18 You see that in the photographs. It's quite

19  believe we -- we accomplished the -- your testimony as far 19 evident, because it was done with a backhoe.

20  as your knowledge of the ownership to the present date. 20 Q. And therefore the picture that | was referring

21 Now let's talk about your -- your historical use 21 to, which is in, you know, Exhibit Number 4 that's

22 or historical maintenance of the ditch itself, and get 22 depicted over on the ease! and used by Ms. Van Bussum as

23 specific. Obviously, your brother just testified. Do you 23 evidence of man's intervention in that particular area

24 have anything to add to -- fo what he said, or contradict, 24 only, is that particular embankment -- were you involved

25 as far as years of service with you? 25  with that?
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1 A. | have been on several different occasions. 1 A. Widened because, yeah, the backhoe as opposed

2 Q. And why is that? 2 to, or the bucket as opposed to shovels.

3 A. Because it's a very historical beaver problem 3 Q. So in that particular location, according to

4 area behind -- on Forest Service property back where she's 4 your testimony, then, have you ever determined or, in your

5 calling a point of diversion, which we're calling just an 5 mind, ever believed that to be a diversion from another

6 extension of our ditch. 6 source?

7 Q. And therefore its shape and its present picture, 7 A. 1have never cailed that our point of diversion.

8 if youwill, is -- is widened because of the beavers? 8 Q. Well, | realize that.

9 A. It's widened because we went in there with a 9 A. And neither has --

10  backhoe and dug it out and, you know, put the dirt. So 10 Q. ¥m not talking about point of diversion. I'm

11  it's quite cbviously higher in the bank, because we're 11 just saying a diversion from one source to another, from

12 trying to keep from losing our water, you know. 12  one ditch fo another.

13 Q. So prior to your requirement of taking care of 13 A. No.

14 the beaver problem, what did the - Was the general look 14 Q. Isit—is it just an extension, as far as

15  of that particular reach in that particular photograph 15 you're concerned?

16 more like the ditch that -- that goes down beyond there? 16 A, It's an extension of our ditch.

17 A. Not as -- not as deep, but yeah, the same. 17 Q. And historically, have you treated it that way?

18 Q. Okay. 18 A. Yes, we have.

18 A. I mean they referred to it as an earthen dam. 19 Q. And before the beavers that caused what now

20 It wasn't built as a dam. It's just dirt that was taken 20 appears to - to be a different area, if you will -

21 out of the ditch. 21 And like Roger had indicated, that — that's

22 Q). So put up on the hank? 22 aimost a swamp, the area, or a slough that then goes into

23 A. And put up on the bank. 23 aditch. Before the beavers, it was pretty much like a

24 Q. And widened because of using the big equipment 24 ditch all the way along?

25 and the -- and caused by the beavers? 25 A. A ditch all the way along.
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1 Q. And you have personal knowledge of that, you 1 A. No. I've always had a right to clean out the
2 were involved with it? 2 diteh.
3 A. | have. Harold Hanson taught me how to take 3 Q. Has everyone - Has anyone, prior to the
4 careof it 4 present owner, ever curtailed your right to do that?
8 Q. And so now continuing on with that, what -« how 5 A. In 110 years, there's never been a problem
6 often would you have to maintain this reach? 6 taking care of the ditch.
7 A. Every year. 7 UNIDENTIFIED: (Unintelligible).
8 Q. And would you be involved with that every year? 8 Q. And -- and again, you're using --
9 A. Every year. 9 A. I'm going with the historical documents.
10 Q. And how far would you go up the ditch? 10 Q. But as far as the years you have been on there,
1" A. We went all the way up to the spring. 11  has there ever been a problem?
12 Q. And -- and when did that cease, going up to the 12 A. Since 1977, | have never had a problem until it
13 spring? 13 was subdivided and Mr. Murphy wants to mave our point of
14 A. Well, for me, it ceased about five years ago. 14  diveyrsion,
15 Q. Okay, and why was that? 15 Q. Okay, now, as far as the blow-outs are concerned
16 A, Well, my brother and | were headed up there,and |16 as your brother testified to, were you present or involved
17 we were taking out shrubs and brush and whatever, and we |17 with those, as he indicated?
18 ran across a fence that had "No Trespassing” signs. 18 A. Yeah. | didn't let him far off the leash.
19 And | knew that Hareld had sold the property and |19 Q. Okay, so let's talk about the -- the first one
20 there was a new owner. And [ was not familiar with the 20 that he — he testified to; and that is on the — on what
21 new owner, and so | told my brother that we should stop. 21 he described to be the Murphy property as it sits today.
22 1didn't feel comfortable in trespassing without them 22 Orat least as he pointed out would indicate that it was
23 knowing what -- who | was and what ! was doing. 23 on the Murphy property.
24 Q. Did you ever believe you didn't have a right to 24 Is that your understanding, as well?
25 clean out your ditch? 25 A. Yes.
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1 Q. Can you pinpoint any better than he did as far 1 spring onit. And [ went to develop it, and t used a
2 as where that breach occurred? 2 backhoe, and | lost it. It went away. [t just --
3 A. Well, it was one of those "hurry up, get up 3 Q. So that taught you?
4 here" kind of things, so we grabbed our shovels and went 4 A. It just -- it just went away. So it taught me
5 up to help -- help Harold. But it was on Harold's § even more to respect what Harold had said, and that's only
6 property. It was below the -- the head of the spring, 6 go in there with hand tools and keep it clean as much as
7 And it was - it was going out toward the North 7 you have to, you know, keep it flowing down,
8 Fork. We were losing our water, and Harold attributed 8 Q. Did Harold refer to this — that reach within
9 thatto animals tromping it. 9 hislands as the Spring Ditch?
10 Gl. And - and in fact, is that your understanding 10 A. The Spring Ditch in all of his writings.
11 historically with this property, that -- that the ditch 1 Q. And you personaily?
12 itself is — has been subject to livestock? 12 A. And -- and I refer to it as the Spring Ditch.
13 A. Yes. 13 And he's - that's what he's --
14 Q. With your experience in digging this ditch, did 14 Q. No. No, I'm saying with you -- him to you?
15 that have an impact on the widih of the ditch and the 15 A. Yeah, that's what he called it. When he wanted
16 narrowness of the ditch in cerfain areas? 16 me to go change the water, he'd go, he'd tell me which --
17 A. It it did. Butalso, we're very sensitive to 17 he'd say, "Go to the Spring Ditch and change,” you know.
18 the spring area. 18  Sol'd -- I'd pull the -- the plastic out and, you know,
19 Q. And why? 19  bump it down the hill and put it back in.
20 A. Well, | personally have lost a spring, myself, 20 Q. And he's the predecessor-in-interest to the
21 onanother piece of property. So, of course, why is 21 present owners, correct?
22 because Harold taught us to be very conservative in that 22 A. Heis.
23 area. So historically, it's because that's the way Harold 23 Q. As was Mr. Jones that you read the letter from?
24 taught us. 24 A. Correct. '
25 And then | bought a piece of property, 1 had a 25 UNIDENTIFIED: And Adele.
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1 Q. (By Mr. Rigby) As far as the other - Well, 1 right. And in evidence that the department of water
2 okay, rather than get into the details, your brother 2 resources put in with their pictures, it proves me right.
3 described how the fix occurred, 3 They're not taking care of the ditch. They're
4 Is that pretty much your recoliection? 4 allowing all the downfall. They're not keeping It In the
5 A. Yes. 5 channel. You can see from the photograph that they're
6 Q. Ckay, and — and again, because of that breach, 6 allowing it to leave the ditch.
7 did that cause a change in the flow of your water? 7 Q. Is that different than what you've historically
8 A. Yes, 8 observed?
9 Q. And therefore, did that injure your water right? 9 A. Yes, very different.
10 A. Well, until we got it fixed. 10 Q. Are you concerned that -- that the - that
11 Q. Temporarily? 11 the -- you will eventually lose your water right, if not
12 A. Yeah. 12  unchecked?
13 Q. Right. You know, again, Il ask you the same 13 A, If that diteh is not repaired, we will lose our
14 as | have asked the others, of course; and ail -- everyone 14 water, which will male my land useless.
16 is asking. So what's the beef here? What -- why -- 15 Q. And what do you use your water right for?
16 What's the concern? |s this one of the reasons 16 A. | use it for domestic, for itrigation, for
17 for the concern of having the point of diversion located 17 stock.
18 where you believe it to be? 18 Q. Your brother also testified as to a second
19 A. Well, my personal opinion is that historicaily 19 breach or a second event. Are you familiar with that one?
20 the point of diversion has been the spring. | don't feel 20 A. Well, there's been many.
21 the need to change history. [ think Elizabeth worked 21 Q. Okay.
22 really hard to establish her homestead, and | respect 22 A. And so -- and he's been with me many times, so |
23 that. 23 don't want o say this date or that date. | mean we
24 Secondly, if the point of diversion is changed, 24 Just-- Ii's -- it's standard practice to go and clean
25 then we take great peril in being injured with our water 25 the ditch every year.
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1 Q. Okay. And when an event like that occurs, it 1 Q. Now, if you are required
2 occurs. Now, is it fair to say that most of the events 2 Because of this point of diversion being
3 have occurrad below the yellow recommended point of 3 recommended, if that were ordered by this court and -- and
4 diversion? 4 therefore the potential, as witnessed by Roger, that you
5 A. Yeah, 5 may be required to actually obtain a 404 permit in order
6 Q. In other words, that as -- as Mr. Garrick (sic) 6 to maintain the upper area, even if you have good
7 was attempting fo -- to argue with the other witness - 7 neighbors that allow you to do that, are you in a position
8 not argue - ask of the other witness, clearly there's a 8 financially and otherwise to deal with that?
9 difference in the -- in the potential breach in the Forest 9 A. No. It's a ditch, and it needs to stay a ditch.
10 Service area than there would be in the Murphy area, So 10 Q. And do you believe that's -- that's fair to -
11 granted, that's -- that's a given, is that right? 11  to subject you to the federal 404 permit requirement under
12 A. A potential breach as far as the bank is much 12 the — under the historic -- under the history that you
13 higher, and it's higher up on the hill. The spring 13 know of that particular reach?
14 flow -- The - the topography along the hillside doesn't 14 A. No, it's not fair to subject us to that. And |
16 allow you take it up on the hill until, you know, 15 guess | would add | don't believe it's fair for neighbors
16 you've --you've gathered it and then you suck it up 16 that have only been here five years to subject us to what
17 against the hill as much as you can, 17 we're going through today.
18 Q. | understand. But -- but nevertheless, even 18 MR. RIGBY: Excuse me just a minute, Your Honor.
18 though there's a greater risk down below, the risk still 19 All right, | have nothing further, Your Honor.
20 exists above, as evidenced by your own historical 20 THE COURT: Does that wrap up the --
21 evidence - experience? 21 MR. RIGBY: Except for cross.
22 A. And - and it exists from the exhibit that the 22 THE COURT: Mr, Baxter, any cross-examination of the
23 department of water resources has -- has put into 23 claimant?
24 evidence. You --you can see thatit's leaving -- it's 24 MR. BAXTER: Not from the department.
25 leaving its intended direction. 25 THE COURT: Okay, Mr. Hull or Mr. Murphy, do you

302




1 have any questions of Ms. Heltsley? 1 question 8. If you would read that to me.
2 MR. HULL: Yes, Your Honor, we do: several, 2 A. ’'mreading from Exhibit 2. The first page is
3 Do you want me to start? 3 the homestead entry, final proof of Elizabeth Eldridge.
4 MR. MURPHY: Go ahead. 4 And I'm turning to page 3. [t doesn't say "page
5 CROSS EXAMINATION BY MR, HULL: 5  3," butyou're talking --
] Q. Okay, Ms. Heltsley, you have testified that B Q. There's a 3 at the bottom right-hand corer.
7 you've done extensive research on Ms. Eldridge's property 7 You'l see a 003 at the bottom right-hand comer.
8 and Ms. Eldridge, correct? 8 A. Okay, so it's the fourth page, but it's 603 on
9 A, Good afternoon, Mr. Hull. 9 here.
10 Q. Hellp. Daryl Hull, by the way. 10 Q. Okay, question 8?
! You have testified that you have done extensive 1 A. Fourih page of the exhibit, and guestion 8:
12 research — 12 "Describe fully and in detail the amount and kind of
13 A, I have. 13 improvement on each subdivision. State total value of
14 Q. - on Ms. Eidridge? Okay. 14 improvements oh claim."
15 MR. HULL: Your Honor, | would ask that we get 15 Q. If you want, you can skip right down to the last
18 Exhibit 2 of Mr. Rigby's. 16 twolines.
17 THE COURT: Let's see, IDWR Exhibit 2 is the map. 17 A. The character of improvements are: "Ona log
18 MR. HULL: Mr. Rigby's Exhibit 2. 18 house, 18-by-26, 5 rooms,” still standing. "One framed
19 UNIDENTIFIED: The homestead entry? 19 barn, 24-by-80, 2-story. One log chicken house, 12-by-16.
20 UNIDENTIFIED: Yes. 20  One frame milk house, 10-by-36. The entire tract fenced
21 MR. HULL: Exhibit 3, is it? 21 by leaning fence, part and part of what is known as a worm
22 UNIDENTIFIED: The homestead or the -- 22 fence. The leaning fence with posts and jacks 16 feet
23 MR. HULL: The homestead. 23 apart, 8 poles nailed on said posts. And the worm fence
24 A. Thank you. 24  buili of poles and stakes, about 9 poles, and rider in
25 Q. (By Mr. Hull) i call your attention to page 3, 25 each panel. Total cost of improvements, $3,000, Said
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1 tracts of land are covered with three main ditches leading 1 Q. Okay.
2 from the North Fork of the Salmon River to and upon said 2 MR. HULL: if | may approach, Your Honor -
3 land.” 3 THE COURT: Sure.
4 Q. Wouldn't you say that Ms. Eldridge is very 4 MR. HULL: -- the witness?
§ detailed in what she has and what she's doing? 5 THE COURT: Please.
6 A. She wrote what was required of her by the 6 MR. HULL: Can you hand these out? That's the lease
7 Department of Agriculture, 7 application.
8 Q). Did she make any mention, any mention at all of 8 UNIDENTIFIED: Do you want to do each one for -
9 a ditch coming from a spring? 9 MR. HULL: Well, we can.
10 A. They called alf of it the North Fork of the 10 UNIDENTIFIED: Because of the {unintelligible) it
11 Salmonin 1887. 11 shows it coming from the North Fork.
12 Q. The North Fork of the Salmon is very different 12 MR. HULL; Okay.
13 from the spring. 13 UNIDENTIFIED: (Unintelligible).
14 A. They referred to all of their ditches from the 14 MR. HULL: Yeah, we can do this.
15 North Fork of the Salmon - 15 UNIDENTIFIED: Okay. Here you go.
i6 Q. And what do you -- what expertise are you 18 MR. HULL: (Unintelligible).
17 relying on to state that? 17 A. Are you finished with Exhibit 2, Mr. Hull?
i8 A. Reading through all the history and -- and all 18 Q. (By Mr. Hull} Yes, we're done with Exhibit 2.
19 the books. 19 A. Thank you.
0 Q. So someone who is so detailed that they spell 20 Q. What you're looking at is a copy of the 1908
1 out exactly how many apples they had on the property and 21 survey done by the Forest Service,
12 got off the property is going fo be so errant as fo say 22 THE COURT: How do we have the document marked? Is
13 that they got three ditches coming from the North Fork of 23 this Hull or --
4 the Salmon River when in fact one is coming from a spring? 24 MR. HULL: Yes, this is going to ba Hull - Well,
5 A. Because that was the way they referred to it. 25 |'m going to try and get it in as Exhibit 3, Your Honor.
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Q. Okay. Would you agree that that area would be
309 :

1 THE COURT: Okay, (unintelligible) what's called 1 A, it takes it up to the North Fork of the Salmon
2 Hull Exhibit 3. Ga ahead. 2 River,
3 Q. (By Mr. Hull) This is a 1908 survey from the 3 Q. Up to or down from?
4 Forest Service that they did on the property in question. 4 A. Well, the ditch is connected to, on this map, on
5 if you'll notice, you see the irrigation ditch on the map 5 the north -- I'm not sure If that's 56 west lins,
8 onthe last page. 6 Q. And it goes to the south, correct?
7 A. The last page is not dated. The survey map is 7 A. And it goes into what they have titled the North
8 not dated. 8 Fork of the Salmon River.
] UNIDENTIFIED; {Unintelligible). 9 Q. Wouldn't you agree that the North Fork of the
10 Q. (By Mr. Hull) It's an original copy from the 10  Salmon flows from the north to the south, or from the
i1 Forest Service. That's ail | can tell you, Ann. 11 northeast to the southwest?
12 A. But I'm just -- 'm just saying that | can't say 12 A. It does today.
13 that this map goes with this document. 13 Q. Unless it flowed uphill, it did for life.
14 Cl. Okay, okay. Well, that doesn't show -- 14 A. Well, | used to own to the middle of the river
15 It shows an irrigation ditch. Where is that 15 on my property, but now | own both sides of the river
16 irrigation ditch coming from? 16 because it's changed its direction. So, you know, the
17 A, Well, it shows more than one ditch. Which one |17 river channel does change.
18 are you referring -- 18 Q. Okay, would you say that this irrigation ditch
19 Q. There's one marked "irrigation ditch,” 19 is on the north end of the property, on the far north end?
20 “j-r-r-i-g ditch." 20 A. On this map, itis.
21 A. There's one marked "Eldridge irrigation ditch,” 21 Q. Okay.
22 correct. 22 A. Are you talking the property that - that this
23 UNIDENTIFIED: [t follows all the same. 23 survey's supposed to depict? It doesn't really say whose
24 Q. (By Mr. Hull) And where does that come from? 24 property itis. I mean | -- I'm taking your word for it.
25 Where is the source of that ditch? 25 I'm just saying that it doesn't say that this is Levi
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1 Jonegs' property. 1 close to where now what you are referring to as a Spring
I 2 Q. Onpage 1 - 2 Ditch would be located?
3 UNIDENTIFIED: This isn't even the (inaudible) 3 A. | would agree that on this map, if you're
4  property. 4 claiming that this is the Levi Jones survey map, | would
5 Q. (By Mr. Hull} I'm going to call your 5 agree that this map shows the Eldridge irrfgation ditch.
6 aftention -- 6 Q. Coming from the North Fork of the Salmon River?
7 UNIDENTIFIED: This isn't the same property as this. 7 A. And but where's the location? | don't know.
8 Q. (By Mr. Hull} — to the second paragraph, 8 MR. HULL: Your Honor, { would like to have this
g9 "Chains." 9 entered as Exhibit 3, Hull Exhibit 3.
10 UNIDENTIFIED: No, itisn't. This is Carl's ditch. 10 THE COURT: Sure. Any objection to admission of
11 Q. {By Mr. Hull) "To corner number 9, a...post 5 11 Hull Exhibit 37
12 inches diameter, 3-feet Jong, marked R2 and identical with 12 MR. RIGBY: Your Honor, just so long as it's
13 comer number 1 of the Jones claim." To identify it on 13  understood that -- that this witness can't -- can't locate
14 this survey, okay. [t spells it out. 14 the -- where this - It speaks for itself. | guess
15 A. I--I'm not a surveyor, Mr. Hull. I'm just 15 that's what I'm saying. The document speaks for itself.
16 saying that this -- 16 She cannot locate it as being part of this. And
17 Q. Okay. 17 obviously, | guess, let me ask her in aid of a question --
18 A. --map that you've given me doesn'ttell me that |18 an objection, and thatis: Other maps include a Spring
19 it's -- 18 Ditch, correct?
20 Q. Does this map show an irrigation ditch corming 20 A. Yes.
21 from the North Fork of the Saimon River? 21 MR. RIGBY: [s that located on this map that you can
22 A. It does. 22 see?
23 Q. In the north end of the property? 23 A. No.
24 A. ltdoes. 24 MR. RIGBY: And ohvicusly the Spring Ditch,
25 25 regardless of where it's -- it's located as far as the
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1 point of diversion, whether it's a Spring Ditch or a 1 THE COURT: s there any other objection to Hull
2 stream or whatever, it exists? 2 Exhibit 37
3 Everyone acknowledges that, correct? 3 (No response.)
4 A. It exists. I'm just saying that -- 4 THE COURT: Okay, we'll admit Hull Exhibit 3.
5 MR. RIGBY: It's not -- i's not -- if's not on here 5 A. Olkay, do you want her to have this one?
& ifin fact this one's diverted from the Morth Fork, is it 6 MR. HULL: Yes, please.
7 not? 7 Your Honor, | think 1 skipped an exhibit. |
8 A. No. Wr. Hull's asking me if that's the Spring 8 should have gone to 2 next. Could ! do that?
9 Ditch, is that's what he's referring to. And I'm just 9 THE CLERK: This is marked Exhibit 3.
10 saying that from this map, it doesn't say that. It says 10 MR. HULL: Right. And here's Exhibit 2,
11 “Eldridge," so obviously this is a ditch going to 11 THE CQURT: Sure.
12  Eldridge. 12 MR. HULL: May | approach the bench?
13 Q. (By Mr. Hully | — | didn't say it was the 13 Q. (By Mr. Hull) Okay, Ms. Heltsley, this is a
14  Spring Ditch. | said it does come out of the North Fork 14  special use --
15 in an area near what is now called the Spring Ditch. 15 A, Thank you.
16 Correct? 16 Q. -- application to the Forest Service from Lew
17 A. ldon't -- | can't testify to that. 17 Gohmes. Perhaps you would be more familiar with this map
‘18 Q. Okay. 18 on his application. He draws out a proposed ditch
19 MR. RIGBY: And with that -- with that -- | guess 19 reconstruction. Can you tell me where he shows the ditch
20 that confusion, Your Honor, we don't object to the 20 is ending on this map?
21 exhibit, because it spealks for itself. But | don't see 21 A. 1 -- I need to read this. This is the first
22 connection to the others, especially when it leaves out a 22 time I've seen this, and so I'm not going to answer stuff
23 ditch that everyone acknowledges is there. 23 until I'm able to read it.
24 Or whether it's a ditch or a stream, everyone 24 Q. That's fine.
25 acknowledges it, and this one isn't even pointing to it. 25 A. Thank you. Thank you for giving me that time,
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1 Q. Can you tell me where he shows the ditch as 1 Q. He has it marked in feet from the back of the
2 ending? 2 Harold Hanson property on this map to the proposed
3 A. This is a special use permit from the Forest 3 reconstruction. How many feet is it?
4 Service. 4 A. Okay, well, that would be an assumption that
5 Q. Application, yes. 5 you're making that he marked -- .
6 A. Yes. And it shows the diich going across Forest | 6 Q. Why would he put the feet marker there --
7 Service land. 7 A. Well, | don't know.
8 Q. And where does it show the end of the ditch on 8 Q. -- if he wasn't starting the ditch at that
9 the north end? 8 point?
10 A. It shows it going up to "live spring.” 10 A. Because that's where he had to get the permit
11 Q. Is that where you see the ditch -- the ditch 11 from the Forest Service. He didn't have to get a permit
12 reconstruction as ending, at the live spring; or does it 12 from Harold Hanson. He only had to get a permit from the
13 end at the horse pasture, Forest Service horse pasture? 13 Forest Service.
14 A. Mr. Gohmes had to get a special use permitfrom | 14 MR. RIGBY: Your Honor, I'm going to object, because
15 the Forest Service, not from private land. 15 |think it's heen asked and answered three times now.
16 Q. Where did he end the ditch reconstruction? He 16 A. But even -- even Lew Gohmes extends the ditch
17 shows it on his map. 17 past the Forest Service, onto -- and he titles it, if
18 A. Mr. Gohmes got a special use permit from the 18 that's his writing -- "live spring.”
19 Forest Service to reconstruct the ditch across Forest 18 Q. (By Mr. Hull) "Live spring."
20 Service property, but the ditch he shows on the map 20 A. Yeah.
21 extending up to, and it's titled "live spring.” 21 QL. Not ditch, "Live spring.”
22 Q. How many feet does he show it from the back -- 22 A. "Live spring.”
23 the end of the Harold Hanson property to the start of the 23 Q. And then he shows the ditch reconstruction.
24 double line that would indicate a ditch in his map? 24 Well, I'll - Il let the -- I'l let the document speak
25 A. I'don't understand your question, Mr. Hull. 25 for itself. We'll let your testimony speak for itself.
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1 A. And | - 1 MR, HULL: Yes, it's the letter | sent you from Levi
2 MR. HULL: Your Honor, at this point, | would like 2 Jones. :
3 to get Hull Exhibit 2 entered into evidence. 3 MR. RIGBY: 1thinkit's 13, No, 11. itis 11,
4 A, I'd lile to add to the record, please, that this 4  Your Honor.
5 is an unsigned document; this atiachment, this map. We <] MR. HULL: 11, okay.
6 don't know whether this map came with this document, and | 6 Q. (By Mr. Hull) Ms. Heltsley, | take you to
7 we don't know whether this was granted. And this is not 7 Mr. Rigby's Exhibit 11.
8 stamped, so | don't know that it's official. 8 A. 1don't have 11.
9 MR. RIGBY: But-- but Your Honor, let me -- let me 9 MR. RIGBY: Oh, we gave it o --
10 comment on that. [ don't have a problem with this. | 10 A. Monica has it.
11 gladly welcome it. | - [ fully support it, and we have 11 THE CLERK: It's not been entered yet.
12 no objection to its being entered. 12 THE COURT: That's one we don't have copies of.
13 THE COURT: Okay. 13 MR. RIGBY: That's right, they were reviewing it.
14 MR. RIGBY: Thank you very much. 14 And 1 had moved it to be infroduced; and they
15 THE COURT: Any other concerns about Hull Exhibit 16 wanted fo review it, obviously.
16 Number 27 16 UNIDENTIFIED: This is where Bob Smith —
17 (No response.) 17 MR. HULL: Okay, | can just -- i won't even enter
18 THE COURT: Okay, admitted. 18 it
19 MR. HULL: Your Honor, Mr. Righy's letter that | 19 THE COURT: Let's see, should we go ahead —
20 sent him, it's the letter from Levi Jones. | don't know 20 UNIDENTIFIED: You know, this is Bob Smith's
21  what number we have on that. 11, | think. 21 irrigation ditch right here.
22 UNIDENTIFIED:; It hasn't been marked. 22 THE COURT: -- and admit Felfon Exhibit 11,
23 MR. HULL: it was just marked recently, so I'm not 23 Heltsiey/Felton, Felton/Heltsley?
24  sure. 24 MR. RIGBY: Heltsley/Felton.
25 MR. RIGBY: Oh, our exhibit number? 25 UNIDENTIFIED: And Adele.
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1 THE COURT: 1 don't mean to confuse you with 1 And does anyhody need copies of this?
2 Mrs. Helmsly, the — 2 MR. HULL: | think we're okay with it.
3 THE CLERK: Are we entering Heltsley/Feiton 3 MR. BAXTER: At some point, | will need a copy, yes,
4  Exhibit 117 4  Your Honor.
5 THE COURT: That was the question. | thought we 5 THE COURT: Before we leave tonight?
6 could take care of if right now. 6 MR. BAXTER: Yeah.
7 MR. RIGBY: | had moved for it, and the state wanted 7 THE COURT: Ckay. So Felton Exhibit 11 is admitted.
8 time to review it. 8 Is our case administrator satisfied?
9 THE COURT: Well, | thought the state already had 9 MR. BAXTER: Got to keep Diana happy.
10 enough time to review it. 10 THE CLERK: I'm happy.
11 MR. BAXTER: There's no objection. We were just 11 Q. (By Mr. Hull) Ms. Helisley, | take you to the
12  {rying to take a look at it. 12 second page of Mr. Jones' lefter.
13 THE COURT: Any other -- 13 A. I'm sorry, Mr. Hull, the second page of the
14 MR. HULL: None, Your Honor. 14 documentor --
15 THE COURT: -- objection to - 15 Q. The second page of the letter.
16 MR. MURPHY: No objection. 16 A. That -- that Mr. Jones wrote?
17 THE COURT: - admission of -- I'll just call it 17 Q. Mr. Jones wrote, complaining to the Forest
18 Felton Exhibit 11, 18 Service.
19 MR. MURPHY: No objection, Your Honor. 18 A. To the Secretary of Agriculture?
20 THE COURT: Okay, admitted, then. 20 Q. Yes. Nine lines down from the paragraph break,
21 Now, we're going to get -- Do we have a copy of 21 if you would read to me the part that starts "this land,"
22 it? 22 that sentence.
23 MR. BAXTER: | think | handed it back to Mr. Hull. 23 A. Yes. Youwant -- you want me to read that?
24 MR. HULL: Yes, there's a copy right here. 24 Q. Yes.
25 THE COURT: Oh, you've got it, okay, good. 25 A, “This land | mention is better for station
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1 because it lies right on Sheep Creek where they could have | 1  because there's no water there, except for a spring that
2 splendid water"” through "the whole year." Of course, he 2 they would have to dig a ditch or a pipe 2,000 feet from
3 didn't spell that right. "While on my land, a ditch or 3 that spring to get water.
4 pipe 2,000 feet from a spring is necessary, and they would 4 A, He's talking about having to dig from the Spring
5 have to dig a ditch at least a mile and a half long from 5 Ditch up across the highway. That's the 2,000 {eet he's
6 Sheep Creek to water their land." 6 talking about.
7 Do you want me to continue? 7 Q. That seems like a fetch.
8 Q. That's -- no, that's fine. That's fine. He's 3 A. Weall, if you'd like me --
9 indicating that there is a spring on his property, 9 Q. It sounds to me like he's trying to do just the
10 correct, where the Forest Service is taking his land: and 10 opposite.
11 he'sindicating that they wouid have to dig a ditch cra 11 A. The Forest Service wanted to take this piece of
12 pipe. So as of the date of this letter, there was no 12 property. And as you see, they -
13  ditch there, 13 Q. Right, they did.
14 A. That's - 1 --1-- 14 A. - gotwhat they wanted. They built these
15 Q. The ditch didn't exist at that time? 15 cabins over here. The Spring Ditch, he's saying they
16 A. No, | disagree with you. And | will tell you 16 would have to dig a ditch from here, our Spring Ditch, up
17 why. Spring Creek has a ditch that feeds the Levi Jones 17 to and across the -- what was referred to then as the
18 property. Italso has a ditch that they cut all the way 18 Gibbonsville Trail to their -- to their property. That's
19 past Levi Jones' property, all the way down to what is 12 what he's referring to, in my personal opinion.
20 referred to as Carl's diich. 20 Q. But he's not saying in this letter that they
21 Q. Right, we're familiar with it. 21 would have to take from his ditch.
22 A, Okay, he's wanting the Forest Service not to 22 A. Thatis --
23 1taie his land, but to go up fo Spring Creek instead of 23 Q. He's saying they would have to start a ditch.
24 taking his land. 24 [twould seem to me he would have to say "he would be
25 Q. Exactly. And one of the reasons he's using is 25 taking from my ditch to build ancther ditch." He's not
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1 saying that. 1 A, - Carl's - Carl's -- Carl's ditch is from
2 A. He aiso -~ 2 Spring Creek. it's more than a mile before it hit his
3 Q. He makes no - 3 homestead.
4 A. He also said -- 4 Q. I'm not here to argue. I'm just here to put it
5 Q. -- claim to that. 5 into evidence as it's stated, because that was not brought
6 A. --it's splendid water, and he says "t-h-w" when 6 into evidence earlier. F'm really not here to argue.
7 he really meant fo say "the whole -- whole year." So you 7 A. Well, your opinion is one, and my opinion is
8 know, if you want -- if you want to get picky -- B another. Thank you.
9 Q. "Lies right on Sheep Creek." Sheep Creek is a 9 Q. Okay, you've also stated, ma'am, that you're
10 mile to the north. 10 familiar with the properties. Mr. Warner, in his
1 A. That's right. 11 testimony, stated that it was represented to him that
12 Q. Sure, where they could have water the whole year 12 water flows from the north part, okay.
13  round. "While on my land, a ditch or pipe 2,000 feet from 13 MR. HULL: Your Honor, if | may, |'l} approach the
14 aspring is necessary.” Not from a Spring Ditch, but from 14 map.
16 aspring. That's all I'm trying to make my point. it's 15 THE COURT: Sure.
16 already been put into evidence, '} -- 16 A, Are you finished with this exhibit?
17 A. And he's talking about taking from our -- from 17 Q. (By Mr. Hull) Yes, | am,
18  this -- 18 Mr. Warner stated that as it was told to him by
19 Q. -- Vi let the court -- 12 you, water flows down this area, across and into the
20 A, -- Spring Ditch -- 20 spring, okay. Can you tell me where the water comes from
21 Q. -- decide. 21 up here to do that?
22 A. - all the way across the highway. 22 A. There's a diversion dam up around the bend, off
23 Q. Not the Spring Ditch -- 23 of the North Fork of the Salmon River.
24 A. Carl's -- 24 Q. And how does that have anything to do with the
25 Q. -- the spring. 25 spring?
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1 A. Other than contaminate it? 1 CROSS EXAMINATION BY MR. MURPHY:
2 Q. How would it contaminate it? 2 Q. Ann, | think if's the last exhibit you had, the
3 A. Well, if it got into the spring water. 3 letter again -
4 Q. So in other words, you're saying that's just an 4 A. Good afternoon, Mr, Murphy.
5 irrigation ditch? 5 Q. How are you?
6 A. There's an irrigation ditch that -- where you 8 A, My name is Heltsley, for the record. Thank you.
7 just pointed that goes up, bends around the bend by the 7 Q. Okay.
8 hill where your house is, goes up. And there's an 8 A, I do have Exhibit 11 back in my possession.
9 irrigation ditch that starts there with a headgate. 9 Q. Okay, you quoted the second sentence in the
10 Q. Sain other words, when you represented that to 10  second paragraph. Could you read that again? | believe
11 Mr. Warner, it didn't affect the spring in any way, shape 11 you quoted it befare about the -- something about the main
12 orform? 12 ditch on the -- on Levi Jones' property.
13 A. No. His - [f-- Mr. Warner would have to 13 A. Olay, just to clarify with you, are you on the
14 correct me, but his statement was that there's another 14 first page, because there's several -
15 ditch up above. 15 Q. 'm not sure,
16 Q. No, he said that water collected, because ! 16 A. There's several different --
17 asked him aboui it. 17 Q. I'm on the first page of his letter. It would
18 A, well - 18 be--| think it's the second page on yours. Actually,
19 Q. S0 okay, we'll just put it down as a 19 prabably the third page on yours.
20 misunderstanding between the two of you. 20 A, So you're on the letter that Levi Jones wrote?
21 A, Between you. 21 Q. Yes, and you quoted earlier.
22 MR. HULL: Okay, no further questions. 22 A. And the letter that Levl Jones wrote to the
23 THE COURT: Okay, Mr. Murphy, do you have any 23 Secretary of Agriculture dated January 24th, 19097
24 questions? 24 Q. Yes.
25 MR. MURPHY: Yes, Your Honor. Patrick Murphy. 25 A. Okay.
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1 Q. You quoted the second senience of that second 1 THE COURT: Sure, that's fine.
2 paragraph -- 2 MR. MURPHY: Okay.
3 A, Second -- 3 THE COURT: So it will be Mult Exhibit 4?
4 Q. -- when you were talking about a ditch right on 4 MR. MURPHY: 4.
§ LeviJones' property. 5 UNIDENTIFIED: (Inaudible).
6 A. Where -- where | quoted "now that portion | am 6 MR, MURPHY: What's that? | don’t have copies of
7 clearing"? 7 it. Your Honor, | don't have copies of this yet.
8 Q. And where do you think that ditch was, again? 8 THE COURT: Let's see, if you could show that to
9 A. (No response.) 9 Mr. Rigby.
10 Q. You said there was — you said there was a ditch 10 UNIDENTIFIED: (Unintelligible).
11 on the property? 11 MR. MURPHY: The same surveyor (unintelligible).
12 A. "The portion | am clearing will not exceed 12 to 12 THE COURT: Was that a homestead application or a
13 15 acres.” And that, he's referring fo timber. 13 letter?
14 "And it lies directly under my main ditch and 14 MR. MURPHY: Your Honor, right then, because the
16 also directly” adjacent "my meadow, and is some of the 15 Forest Service was coming info the country, they had -
16 most valuable agricultural land on the claim." 16 Of course, they were scrambling, because they
17 Q. All right, where did you say the ditch was from? 17 were trying to homestead everybody before the federal
18 A. It's the Spring Ditch. 18 property went into existence. So they had federal
19 MR. MURPHY: Okay, Your Honor, | would like to 19 surveyors surveying -- George Thompson was his name —
20 submit a few homestead applications. One homestead 20 surveyed Eldridge's property, Levi Jones' property, the
21 application is October 10th, 12th — 10th, 12th, 13th of 21 Hughes Creek Ranger Station; and he surveyed them al
22 1908, which was the fall before that letter was written. 22 within six weeks of each other.
23 THE COURT: How do you have your exhibit marked? ls | 23 THE COURT: So these -- the document, Hufi Exhibit 4
24 this Murphy Exhibit -- 24  is aresuilt of the survey?
25 MR. MURPHY: | have "Hull Exhibit’ onit. Can! -- 25 MR. MURPHY: It's a Report on Agricultural Homestead
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1 Applications, Form 110. 1 THE COURT: We're hack on the record now. It's 6:30

2 THE COURT: Wel'll call it Report Form 110. 2 P.M., and we took a five-minute break.

3 MR. MURPHY: Yes. 3 And let's see, we were in the middle of

4 THE COURT: And what's the date of the document? 4 Mr. Murphy's cross-examination of Mrs. Heltsley.

5 MR. MURPHY: October 10th, 12th, 13th of '08. And 5 MS. HELTSLEY: Miss.

6 thal's the time he actually surveyed — surveyed the 8 THE COURT: Miss Heltsley,

7 property, also. 7 MS. HELTSLEY: Thanks for giving me that time,

8 THE COURT: 19087 8 Mr. Murphy.

9 MR. MURPHY: Yes. g Q. (By Mr. Murphy) And did you get an opportunity
10 THE COURT: Okay. 10 toread the underlined portion that | gave to you?
11 Q. (By Mr. Murphy) And can you read what's tk| A. Iread the document.
12 underlined under question 6 there. 12 Q. Okay.
13 A, Mr. Murphy, | have to review the document -- 13 THE COURT: That's Hull Exhibit Number 4.
14 Q. That's fine. 14 MR. MURPHY: Yeah, it's Exhibit Number 4.
15 A. - peforel - 15 A. You were starting to tell me fo turn a pags, but

‘16 MR. RIGBY: Your Honor, while she's doing that, may 16 ldidn't. So you want me on page 2? Where do you want
17 we take about a five-minute break? 17 me?
18 A. Sure, you take a break. 18 THE COURT: s it question 6?
19 THE COURT: Okay, we'll take a five-minute break 19 MR. MURPHY: [ think it was question 8, underlined,
20 here. 20 vyes.
21 MR. RIGBY: I'm sorry, F'm getting old here. 21 A, Olkay. Page 2 of the document that's headed
22 22 "Report of Agricultural Homestead Applications,” unsigned.
23 (Recess.) 23 Gk (By Mr. Murphy) That's what question 6 said?
24 24 A. No, no. Sorry, I'm formal,
25 25 Q. Okay.
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1 A. Question 6 says: "The soil consists chiefly of 1 MR. RIGBY: Under Noyes.

2 an admixture of sand (sic} loom (sic) and gravel, which is 2 MR. MURPHY: Noyes, okay. And what exhibit was

3 exceedingly fertile when subjected to irrigation. 3 that, the Noyes? I think it was probably 4, 57

4 Abundance of water for irrfigation and domestic use is 4 THE CLERK: John Westman?

5 obtained from Sheep Creek, but with little expense.” 5 MR. MURPHY: No.

6 Q. Was that the ditch that you were thinking of was 6 MS. HELTSLEY: Ann Noyes, a litile further.

7 onthe Levi Jones homestead (uninteliigible)? 7 MR. RIGBY: Ann Noyes.,

8 A. No, that's a different ditch. Well, it's on the 8 MS. HELTSLEY: Probably originat.

9 Levi Jones homestead, but it's a different ditch. It's up 9 THE CLERK: Ann Noyes?
10 higher, which is not shown on this map. 10 MS. HELTSLEY: That's me.
11 Q. Do you think he would have put all the ditches 1 THE CLERK: Exhibit Number 7,
12 on his homestead application when he was trying to prove 12 THE COURT: Which - which —
13  up this property? 13 THE CLERK: IDWR Exhibit Number 7 — or excuse me,
14 A. No. They didn't do that back then. Nobody paic 14 Heltsley/Felton Exhibit Number 7.
15 attention to the water stuff back then in detail. What 15 Q. (By Mr. Murphy) Ann, Exhibit Number 7, question
16 they had to prove for the homestead was that they were 16 5 on the first page, what quarter/quarter section do you
17 going to be able to use it for agricultural land, not just 17  put the point of diversion in?
18 squatting, and not mining. 18 A. Point of diversion is southwest one-quarter,
19 Q. Okay, thanks, Ann. 1just have a question, Ann, 19 southwest one-quarter, Section 15, Township 25 North,
20 about what you submitted as a claim to a water right back 20 Range 21 East, Lemhi County.
21 in 198 — | believe it's 1983. Your claim fo a water 21 Q. | just wanted some clarification. | noticed
22 right, you submitted as a point of diversion, | think -- 22 on - both on the IDW — IDWR website for water rights on
23 | don't think -- Did you submit this? You 23 your claim, your recommendation and your objection, all
24 submitted everyone else, John Westman's, Felfons'. 24 three; and you didn't object — Not your objection,
25 MR. MURPHY: Jerry, did you guys submit her — 25 sorry. Yeah, your initial objection to IDWR's
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1 recommended. On all three, you have the same water right, 1 intenton - The objection was unclear to me. On your
2 which is southeast of the southwest of the southwest, 2 objection to the recommended water right by IDWR, why it
3 which would put the point of diversion, | believe, down on 3 was the same. And it was the same on alf three counts,
4 the Forest Service. 4 and I'm -- I'm trying fo figure that out, becatse we keep
5 | just have problems understanding why. § going into another -- into another quarter -- into another
6 ‘That's--that is exactly the recommendation that the IDWR 6 quarter/guarter section, let alone a quarter/quarter (sic)
7 had. And in the objection, you state thai's where the 7 section.
B point of diversion is, and also stated that in your claim, 8 MR. RIGBY: And Your Honor, my only problem with
9 and also in your -- IDWR's recommendation. 9 this is that obviously there's been a lot of confusion as
10 So we have got three -- four places where we're 10 towhere itis as far as the actual description of it.
11 notin the southeast of the southwest, but we're in the 11 The one thing that is absolutely clear is all
12  southwest -- in a guarter/quarter, in the southwest of the 12 objectors or claimants have said the sourge is the spring.
13 southwest. But further than that, we're in the southeast 13 And if we need to conform that to the evidence, then | so
14 of the southwest of the southwest on ten acres. 14 move. Because if that's even my mistake by believing that
15 A, Are you asking me a question? 15 to be the particular location of the spring, then maybe it
16 Q. I'm -- I'm asking if that is correct. 16 was my mistake for not objecting that it be changed.
17 A. Is all the stuff that you just said on this 17 The faci of the matter is all documentation has
18 document? 18 always said the point of diversion should be the spring.
19 €. No, but it's on -- it's on -- it's on your water 19 Where that's actually located and where we finally
20 rights, which were submitted on to the IDWR website. 20 determine it to be located, that's — that's what we would
21 Your objection -- If | have it here. Give me a 21  move as far as the point of diversion.
22 moment, please. 22 THE COURT: Mr. Murphy, your point was that the -
23 I guess that is -- It's easily checked, because 23 the 1983 Heltsley claim placed the point of diversion
24 it's all ~ it's all documented on the website. 24 approximately where IDWR's yellow dot is?
25 But | wanted to know if that was the original 25 MR. MURPHY: Your Honor, it — it put itin -- Yes,
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1 it'sin— lt's only -- If's in a 40-acre section, not 1 THE COURT: Well, Ms. Heltsley, has anyone ever
2 a--nofa10-acre section, so if's notanina 2 named that spring? .
3 quarter/quarter/quarter. But it is -- 3 MS. HELTSLEY: We have always called it the Spring
4 Southwest of the southwest is outside -- is 4 Diteh, Your Honer. It does not --
5 closer o the point of diversion that iDWR recommended and 5 THE COURT: No, that's "ditch.” But the spring
6 we support down on the Forest Service. Otherwise, you're 6 itself?
7 in the southeast of the southwest, and - and that was 7 MS. HELTSLEY; Spring. Well, we have --
8 what was confusing to me. 8 Everybody's put it on their water right as "unnamed
9 f guess | don't have any other questions. | 9 spring."
10 just-- | wanted to make - make that point that if 10 THE COURT: [t seems like down here in the south
11 someone could enlighten me why all of them are in the same |11 every spring is named.
12 quarter/quarter, and most of them are in the same 12 MS. HELTSLEY: Yeah, and -- and in helping
13 quarner/quarter/quarter section. 13 Mr. Murphy and myself, as well, I'm guilty of the fact
14 THE COURT: But does that claim, the Helisley 1983 14 that | didn't pay attention to water rights. We had them.
15 SRBA claim state the source as a spring? 16 We always had thern. Nobody paid attention to it.
16 MS. HELTSLEY: Yes, Your Honor. it says "unnamed |16 None of this stuff in the old documents is like
17 spring,” and it refers to the tributary of the North Fork 17 tofally to scale. Nobody said we had to do that. And we
18 of the Saimon River. 18 just transferred, you know, from the subdivision water
19 MR. MURPHY: K says, Your Honor, "Spring flows 18 rights to the individual water rights, and we always
20 through an open ditch by means of a head box. An 20 referred toit as the "unnamed spring."
21 association is being formed with the Forest Service, and a 21 And now we're needing to, you know, choke it in;
22 permit has been issued. Water" has been "pumped" from the | 22 so that's why | hired an aitorney.
23 ‘“"domestic." 23 THE COURT: Are you prepared to name the spring?
24 UNIDENTIFIED: Which is the spring box. Which is 24 MS. HELTSLEY: Well, I'd name it Elizabeth Eldridge
25 the spring itself, 25 Spring.
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1 THE COURT: Mr. Murphy, anything further? 1 Mr, Hull were not on the line for that teleconference, so
2 MR. MURPHY: Just a few other questions, 2 apparently you didn'i bother to be on that teleconference.
3 Q. (By Mr. Murphy} Ann, you said that - 3 Q. Well, maybe we didn't get a phone call.
4 A. Did1 -- did | help you with that? 4 A. Whatever,
5 Q. Yes, you did. 5 Q. Okay.
6 A. Thank you. I'm sorry of my ignorance on water G A. You know, 1 -- { understand scheduling.
7 rights. 7 Q. Okay.
8 Q. When was the last time you said that you have 8 A. But | brought Mr. Warner up, and Miss Hull
8 been on my property and your - and maintained, did any 9 aggressively told us to leave.
10 maintenance work in the so-called ditch? 10 Q. Ann, do you -- do you know how many years that |
11 A. We caine up about three, four years ago and 11 have lived on that property?
12 started doing maintenance on the spring, the dotted area, 12 A. You bought the property in '04,
13 the slashed area. And then we ran into a fence that | 13 Q. Have you ever seen me on the property, or have
14 didn't recognize as original, and it has a sign on it that 14 we ever encountered each other on the property?
186 sald "No Trespassing,” so we backed away and didn't 15 A. I've never met you before, Mr. Murphy, until the
16 continue any further. 16  time that | and Mitzi met you in the field.
17 Q. Butyou didn't - You were in there three or 17 Q. But you have been doing work in the ditch three
18 four years ago, cleaning the spring? 18 or four years ago?
19 A. To --to do maintenance is what you asked. 19 A. We have always done work in the diich,
20 Q. Okay. 20 Q. Okay.
21 A. | -- 1 was there this summer, as well. But -- 21 A. There was never any probiem until now.
22 Q. Not doing maintenance? 22 Q. You understand | haven't seen you down there, my
23 A. No, i brought peopie up. We had a 23 dogs haven't been barking. [t's just—- That's news to
24 teleconference, and on the feleconference, we said that we 24  me. | did not know that you had been down there.
25 were going to be bringing an expert up. But you and 25 Just one other question, too: Have you resolved
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1 your-- You cbviously have done ditch maintenance from 1 Hull Exhibit Number 47
2 your property all the way, you claim, into my property? 2 MR. RIGBY: What — what was it, again? Was it the
3 A. Yes. 3 special use application?
4 Q. Right, the last couple years? 4 THE COURT: Well, it's the Report Form 110 dated
5 A. (indicates.) 5 1908. it was --
6 Q. You still don't - Do you have a - currently 6 THE CLERK: Report on Agricultural Homestead
7 have a special use permit, also? 7 Applications.
8 A. We have a Diamond H Ditch Association with all 8 MR. RIGBY: Oh, yes, no objection.
9 four members. And to my knowledge, it's still in process, 9 THE COURT: Mr. Murphy, any objection to that?
10 it's still active. 10 MR. MURPHY: No, no.
11 Gl. When was the last time you submitted - The 11 THE COURT: Okay, we will admit Hull Exhibit
12 Diamond H, when was the [ast time they submitted an 12  Number 4.
13 application for special use permit? 13 Now, Mr. Rigby, where are we?
14 A, Well, we don't have to submit one every time we 14 MR. RIGBY: Your Honor, | almost hesitate to
1§ do low maintenance. This last summer, we had a backhoe in {15 infroduce this exhibit. We intentionally kept it out, but
16 onthe Forest Service property. We didn't have to do a 16 it's been brought up by —
17 special use permit. We already have one in piace. 17 | guess -- | guess let me ask the court if the
i8 Q. Did the Kozaceks do that, or was that — Did 18 court has any question about the upper ditch that is not
19 you guys - 18  reaily relevant to this, that was pointed out. Because if
20 A. All of the members pay for the maintenance. If 20 so, l was going to introduce a picture to evidence that
21 we have to bring somebody extra in, we all pay for the 21 that was in fact - that is in fact a diversion off of the
}2  maintenance. 22 North Fork itself.
13 MR. MURPHY: No other questions, Your Honer. 23 But quite frankly, all it does is cause
14 THE COURT: Diana asked whether Hull Exhibit Number |24 confusion, as has been evidenced by sorme of the testimony
!5 4 was admitted. Was there any objection to admission of 25 here. It's not relevant to this.
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1 THE COURT: And it's not part, it doesn't - 1 So | guess we're ready to move to the objectors’
2 MR. RIGBY: No. 2 case inchief. Mr. Murphy or Mr. Hull, do youwant o
3 THE COURT: How do i say it. Thatit's not -- 3 proceed with your case? Orwas your case developed
4 MR. RIGBY: It--itis a ditch. It was a difch, as 4  already?
5 was testified. 5 MR. HULL: No. We'd call our expert.
6 THE COURT: Butit's not hydraulically connected 6 THE COURT: Okay, and whom do you want to cali?
7 to-- 7 MR. HULL: Jim Gregory.
8 MR. RIGBY: It can be. it can overflow into, but - 8 THE COURT: And will you be conducting the
9 THE COURT: That was the talk about the 9 examination, Mr. Hull? Will you be doing the examination?
10 contamination -- 10 MR. HULL: It looks like both of us will.
11 MR. RIGBY: Exactly. 11 THE COURT: Okay,
12 THE COURT: -- of the spring source? 12
13 MR. RIGBY: Exactly. But | fear we already have 13
14 enough confusion. Ifthe court's concerned about this at 14 JIiM GREGORY,
15 all, I'lintroduce it to show that — where it's diverted 16 produced as a witness at the instance of Objectors Hull
16 from the North Fork. But otherwise, I'd just as soon 16 and Murphy, being first duly sworn, was examined and
17 leave it alone, because it's not relevant. 17 testified as follows:
18 THE COURT: Okay, unless we need i, let's leave it 18 DIRECT EXAMINATION BY MR. HULL:
19  out. Okay, it looks like everybody is in agreement. 19 Q. Jim, can you -- Daryl Hull again.
20 What's your next step, Mr. Rigby? 20 Jim, can you tell me a little bit about your
21 MR. RIGBY: | have no further questions, Your Honor. |21 educational background?
22 THE COURT: So you rest? 22 A. Yes. | have a Bachelor's Degree in Wildlife
P 2 MR. RIGBY: |rest. 23 with an emphasis in Fisheries. And a Master's Degree in
24 THE COURT: Let's see, Mr. Baxter, we're done with 24 Biology, also with an emphasis in Fisheries,
25 your presentation in support of your recommendation. 25 Q. And how many years have you been working in
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1 fisheries and related — 1 whether they're a barrier to fish or not.
2 A. After -- after | finished my Master's Degres, | 2 MR. RIGBY: Whether they're a barrier to fish.
3 have been working in the field for 15 years. 3 A. But also identifying them. In those
4 Q. And do you have expertise in stream assessment 4 assessmenis, what | do is walk the stream and identify the
5 orstream - 5 structures and -- and geo-locate them. | also manage a
6 A. Yes. I've -- I've done extensive fieldwork in 6 recreational ranch above Mackay Reservoir that's about
7 streams and with fisheries, and particularly as it relates 7 2,000 acres.
8 toirrigation. The last several years, | have bheen 8 MR, RIGBY: Your Honor, for those purposes, | have
9 involved in fish passage projects as related to passage 9 no objection.
10 overirrigation structures. 10 THE COURT: So you're working with the high flow
11 i've also done several assessments on - on 11 claims in the Lemhi?
12  where fish barriers may be that are primartly -- consist 12 A. No, no. And primarily in the Big Lost, the
13 of irrigation sitructures. I've conducted those in the 13 Little Lost, and then a couple of places in Wyoming.
14 Big Lost River, Little Lost River, the Upper Green, and 14 THE COURT: Okay, since there's no objection, then,
15 the Little Snake. 15 1o admission of his expertise in the fields of irrigation
16 MR. HULL: Okay, Your Honor, at this time | would 16 struclures and fish passages and fish biology, I'l
17 like to have Mr. Gregory entered as an expert witness on 17 designate him as an expert,
18 irrigation structures and -- 18 Go ahead, sir.
19 THE COURT: Let's see, that would be an expert in 19 Q. (By Mr. Hull) Okay. Jim, in November of this
20 fisheries biology and fish passages? Or how do we phrase 20 year, you had the opportunity to meet with Mr. Murphy and
21 it? 21 | onthe property?
22 MR. HULL: And irrigation structure. 22 A. Yes.
23 MR. RIGBY: Was that what you indicated, irrigation 23 Q. And walk it with us. Can you tell me where we
24  structure? 24 started at and what we observed?
25 A. Yeah. And identifying irrigation structurss, 25 A. Yeah. Can | approach the map?

342




1 THE COURT: Oh, yes, go ahead. I'm sorry. 1 lguess you'd call them, tributaries or finger streams or
2 A. Okay, what we did is started up at the top of 2 whatever coming in together, and they formed the channel
3 the -- of the project -- or of the property and looked at 3 that came down this direction.
4 the irrigation structure that was talked about just 4 As we proceeded down, there's another one that's
5 vrecently, and proceeded down the ditch. 5 a little bit larger that comes in right here, flowing this
] And although -- although the diversion and the 6 direction.
7 water itself aren't relevant to this, | think the -- the 7 Sorry, can you see that all right?
8 way the water flows is, so I'll just go over that. 8 THE COURT: Sure.
9 The water comes down along the toe of the slope 9 A, Flows into the spring channel and then
10 here. It crosses -- This is from the upper ditch out of 10 continuing down this direction. And there's another one
11 the North Fork. it crosses the driveway, and then it goes 11 of those that comes right here and flows into the spring
12 out onto this area. 12 channel. We went down across the fence to this -- this
13 And this -- this is kind of a high area. They 13 point that's marked as the yellow dot, and at that point
14  put the ditch up on the highest spot so that it can 14 the channel went towards the hil briefly and -- and came
15 irrigate down the sides, and irrigates this direction. 15 into the ditch, the ditch here. And that -
16 And the water that goes that way is captured into this low 16 Well, okay, do you want me to stop there?
17 spotand runs into the North Forlk. And then the water 17 Q. (By Mr. Hull} You can stop.
18 also runs down the high spot this way. 18 A. Okay.
19 And it was dry when we -- when we went there, 19 Q. The finger channels, it's been testified here by
20 but the slope of the land was such, and the ditches that 20 others that wafer in that area would flow toward the North
21 were there indicated that — that the water would run off 21 Fork. The finger channels in the irrigation on the
22 of this high spot this direction and run into the spring. 22 property flow which way?
23 And then we -- we went down the spring at the 23 A. From that high spot, it flows towards the spring
24  spring source right here, which was the first place water 24 channel, and the finger channels also flow into the spring
25 was evident on the surface. There was a couple of small, 25 channel.
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1 Q. So in other words, it flows away from the North T natural stream system?
2 Fork, into the spring channel? 2 A. [-1didn't see anything that I could identify
3 A. That's correct. 3 as work being done to keep the channel open or to keep the
4 Q. Where was the first point that you observed 4 channel in that location.
5 anything that looked modified in the spring channel? 5 Q. Did the stream channel seem like it was very
6 A. The first place that | saw any modification was 6 consistent in volume?
7 down where the yellow dot is located. 7 A. Actually, up at the spring head where it --
8 Q. And what did you see at that point? 8 where it started, it was very small, just a trickle. And
9 A. 1saw a berm that locked like it was placed 8 as these finger streams came into it -- and it was also
10 across the existing channel, and the water was turned ata 10 evident that there was spring flow coming in from the
11 right angle or nearly a right angle to the direction that 11 ground right in the channel, and it gained in discharge
12 it had been traveling, and moved towards the slope of 12 throughout the reach, down to the point of the yellow dot.
13 the - towards the toe of the mountain. 13 Q. Did you see any evidence of a head box,
14 Q. Past that point, what did you observe? 14 headgate, spring box or anything else on the property?
15 A, I ocbserved the ditch was along the side of the 15 A. | saw no headgate, no measuring device. And the
16  hill there, and the -- the berm along the side of the 16 only thing | saw that could be construed as a spring hox
17 ditch that held it up towards the hill was -- was evident. 17 was the vertical culvert that was buried where Mr. Murphy
18 Q). Did it appear to have been done with bigger 18 indicated he got his domestic water.
19  machines? | mean it was a high -- Was it a high berm, 19 Q. And can you show us again on the map where that
20 low berm? 20 is?
21 A. Yeah, it was -- it was a substantial berm. And 21 A. Yeah. Justup from the purple circls, across
22 1t was on a fairly good slope of the -- of the hill, and 22 the -- across the road.
23 so it had to be bermed substantially to hold it there, 23 Q. Was there any evidence of water on the surface
24 Q. Through the dotted area, was there anything 24 at that point?
25 consistent with any manmade or man-caused intrusicn to a 25 A. Not on that side of the road.
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1 Q. So the water started on the other side of the 1 pumps water up to the house through a pipe system.

2 road? 2 THE COURT: But you were saying, too, that the first

3 A. The spring water starfed on the other side of 3 time he saw spring water rising from the ground was on the

4 theroad. 4 south side of that road? '

5 Q. And how far from the driveway wouid you say it 5 MR. HULL: Correct.

6 started? ] THE COURT: And that would be right at the plum dot?

7 A. On, not far. 20 to 30 feet. 7 MR. GREGORY: That's right.

8 Q. Ckay. 8 MR. HULL: At the plum dot, yes.

8 THE COURT: Mr. Hull, the testimony was he saw a 9 THE CCURT: Okay.

110 spring box on the north side of the road, north of the 10 MR. GREGORY: Yeah, the vertical culvert was buried,
11 purple, plum dot? 11 and there was no water around it on the surface.
12 MR. HULL: He saw what could be construed as a 12 THE COURT: No one said anything, but in IDWR
13 spring box. It was a culvert, a vertical culvert. 13 Exhibit 2, is that a home on top of the hill there, up the
14 That is actually, sir, just for clarification, 14  dirt road from the plum dot?
15  the Murphys' well. 15 MR. MURPRY: That's my home.
16 THE COURT: But thaf's a metal culvert? 16 MR. HULL: Yes, that's the Murphys' house. it was
17 MR. HULL: Yes, yes. 17 Ms. Crawford's, Ms. Crawford's residence.
18 THE COURT: In the ground? 18 THE COURT; Okay.
19 MR. HULL: [t's not — it's not a cased well. It 19 MR. HULL: And the Martins after that.
20 goes down about 12 feet. | know, because my property 20 THE COURT: Okay. Go ahead, sir.
21 gives an easement to him for that well and it's listed on 21 MR. HULL: Okay, no further questions.
22 the easement as a well. We have a copy of the easement, 22 MR. MURPHY: Patrick Murphy.
23 if youwould like to see it. 23 DIRECT EXAMINATION BY MR. MURPHY:
24 But it's actually a vertical culvert down into 24 Q. Jim, as stated earlier, do you think in some --
25 the ground, and there's a submersible pump in it that 25 Well, in that section below, kind of in the
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1 right angle where people have said there's a high water 1 into the field. And so right -- right here -- In fact,

2 spot and water could back -- water couid make it back to 2 the irrigation water in the ditch comes down right across

3 the North Fork, do you believe that water could be backed 3 this high spot here that exists.

4 up high enough where it could actually go over that spot 4 And so as to your question of if it could be

5 into the North Fork, or would it drain into the spring? § backed-up enough to go over there, it's -- it's not a high

6 A. Could you clarify where you're talking about? 6 area. Itf's a wide area. I'd say, you know, just

7 MR. MURPHY: Can | approach the map? 7 eyeballing it and guessing, it looked fo be elevated a

8 THE COURT: Sure, 8 couple of feet above the channel.

9 Q. (By Mr. Murphy) A couple of people have stated 9 Certainly, with a beaver dam or something that
10 thatthere's been backed-up water here, flooding. A 10 was - that was wide across there, it could probably be
11 couple of statements. They said water -- the water going 11 backed up to the point that it went over the top. And
12 this direction takes a more southerly straight course 12 maybe if there was a flood flow, snow melt coming over
13 instead of the southwest course. 13 there, it might have sufficient discharge to go over the
14 I'm asking if, in your expert opinion, would 14 top. Butin my opinion, it would take one of those two
15 that water be checked-up? Would that happen to that 15 things before water could go over -- over that side.

16 water, or water (unintefiigible) — 16 Q. Did you observe any banks -- banks, channel
17 What direction would it go if it was checked 17 banks that would be busted out that would flow that

18 ({unintelligible)? 18 direction?

19 A. Okay, the spring channel in there is -- as has 19 A, ldidn't. | didn't observe anything that looked
20  been described eartier, has fairly low banks. But as you 20 like it had either broken out in the past and been

21  move away from the -- from the channel itself, you move 21  repaired or that it could break out easily.

22 out onto what | would call a flood plain. And then as you 22 Q. Okay, thanks, Jim. Where -- where do you

23 get away on the -- on the northwest side, of course, you 23 believe, with your opinion --

24 go up into the mountain. 24 A. Actually, can | qualify that?

15 As you get away on the southeast side, you go up | 25 Q. Yes.
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1 A. The only -- the only place that | did observe 1 make any difference as far as irrigating additional land.
2 something like that was down where the yellow dot is. 2 The thing that you would do is you would divert
3 That berm was -- was not very big, and clearly the 3 less water, because a lot of the water seeps into the
4 water-- And it wouldn't take a whole lot. The water 4 channel below that point.
5 could breach that. 5 Q. Do you see any point above that which you would
6 And from that point, it looked like it curved 6 qualify as a point of diversion?
7 around. And | didn't walk that southeast of the vellow 7 A. Well, when | look at -- look for a point of
8 dot, but -- but from the yellow dot looking down, it 8 diversion, what I'm looking for is a place where the water
9 looked like it curved around towards the North Fork and 9 is diverted from a natural channel, actually removed to
10 would probably go into the North Fork fairly soon if it 10 where it would not naturally flow,
11 breached that part of the -- breached that structure. 11 And the first place | saw that in coming down
12 Q. Okay, thanks, Jim. In your expert opinion 12  through that spring channel was at the yellow dot, so
13 working with irrigation and by being an irrigator, would 13 that -- that appeared o me to be the first place where
14 you see any reason to gain elevation - What would you 14  the water was actuaily removed from the channelf,
15  gain - Would you gain anything by going upstream of the 15 Q. In your opinion, where the water first comes out
16 Forest Service -- the yellow dot right there? Do you have 16 of the ground, do you believe that water could actually
17 enough elevation there to -- 17 be -- would -- would be measurable for the said water
18 Do you have the proper elevation and facilities 18 rights? |s there enough water there, even if we --
19 fo -- to conduct water from that point, in your opinion? 19 If we move that point of diversion to where the
20 A. Well -- well, based on the aerial photo 20 water comes out of the ground, could you actually measure
21 pictures, it lools like that ditch continues down and 21 the water for said water rights, do you think?
22 does --and is able to irrigate the fand. If you moved 22 A. Well, you can measure a very small amount of
23 that point of diversion upstream and actually diverted the |23 water. I'm not sure exactly what the water right is, but
24 water from the channel, you could get some additional 24 1 would say the -- right there at the spring source, the
25 elevation on it, but | don't think it would be encugh to 25 wateris --is, | don't know, less than a quarter of a
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1 c¢fs. lt's a very small amount. 1 aresuit of that. That's not —
2 MR. MURPHY: Thanks, Jim. 2 A. No, there's not less of a water right. There's
3 No miore quesiions, Your Honor. 3 less water removed.
4 THE COURT: Okay, Mr. Hull, your witness. Do you 4 Q. Sure.
5 have any further questions of your -- 5 A. Able to be removed.
6 MR. HULL: Not at this time, Your Honor, no. 6 Q. At that particular -- at that particular point?
7 THE COURT: Okay, we're ready for cross, Mr. Rigby. 7 A. Yes.
8 MR. RIGBY: Thank you, Your Honor. 8 Q. Now, would you concur, as the other experts did,
9 CROSS EXAMINATION BY MR. RIGBY: 9 that part of an analysis should be if you have available
10 Q. First of all, as to that particular issue of the 10 credible wiltness testimony, that shauid go into -- in your
11 point of diversion: You -- you claim to be an expert, and 11 determination? I'm not asking -
12 | understand you are, in warking with irrigation ditches 12 A. As alegal issue, yes.
13 themselves. Isn'tit a fact that there's a lot of 13 Q. As alegal issue?
14 irrigation ditches that have gaining reaches within the 14 A. Yeah, if you --
15 ditches themselves -- 15 Q. How about factual? In forming an opinion, if
16 A. That's true. 16 you have a witness that is credible, shouldn't that go
17 Gl -- and (unintelligible). Sois that realiy 17 into forming your opinion?
18 relevant? | gotto admit, as a water attorney, I'm going 18 A. Yes.
19 "so? Is there -- is there relevancy there that 'm 19 Q. Thank you. Assume for a moment, just assume for
20 missing? 20 amoment-- I'm not asking you to -- to address the
21 A. The relevancy is that if it's -- if you're 21 credibilily. That's for the judge.
22 actually removing the water from the channel at the 22 But assume for a moment that Adele Crawford's
23 spring, you're going to remove less water. 23 testimony that she several times saw a breach and it
24 Q. Oh, certainly, certainly. But - but the point 24 flowed foward the North Fork is credible, that would --
25 somehow is inferred that there's less of a water right as 25 thatwould be in contradiction to what you just said here,
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1 correct? 1 wrong.
2 A. That's correct. 2 Q. Ckay.
3 Q. Okay, but— but if she's correct, then you're 3 A. Or--or if it occurred in the location that
4 wrong? 4 they indicated, my hypothesis --
5 A. That's correct. 5 Q. Good point.
6 Q. If you're right, she's wrong. But she claims to 6 A, —is wrong.
7 have seen it, okay. 7 Q. Good point, it has to be in the particular
8 A. And1--1 didn't say that it couldn't happen. 8 location, and it has to be credible? | mean it has to be
9 |said that it would be under those few circumstances, in 9 actual --
10 my opinion; a beaver dam or very high flow. 10 A. Exactly.
11 Q. Okay, and in -- and in Heltsleys' testimony, 11 Q. -- (unintelligible)?
12 both of them, as to the breach that occurred in the lower 12 A, Actually, let me qualify that, too. He said
13 part, somewhere in the middle of the -- of the part that 13 there was two break-outs. The second one, he indicated
14 caused them to actually lose their water; again, if that 14  was down --
15 testimony is credible, wouldn't that be in contradiction 15 Q. Yeah, and I'm not talking about that.
16  with — with -- with your testimony (unintelligible)? 16 A. --below the yellow dot, and that one clearly
17 A. ltis. That's exactly right. 17 could happen.
18 Q1. And — and -- and therefore, if they're called 18 Q. Clearly. And -- and that - that wasn't my
19  up by Mr. -- 19 question, but thanks for clearing it up.
20 MR. RIGBY: What's his name {uninteliigible). 20 As to the spring on the other side of the
21 UNIDENTIFIED: Harold Hanson. 21 driveway, of the culvert --
22 Q. (By Mr. Rigby) — Harold Hansen to help in doing 22 A, Yes.
23 that, if that actually oceurred, then your hypothesis is 23 Q. -- flowing water, again, Mrs. Crawford's
24 wrong; right? 24 testimony was — and you have been here today - when she
25 A. If it actually occurred, my hypotheses are 25 was there, it aclually starfed there. Is that what you
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1 understood, as well? 1 have a stream where when the water goes out of the stream,
2 A. That's what she said. 2 it comes around and'goes back into the stream.
3 Q). Okay, so in other wards, a diversion at this 3 And my contention is that above the yellow dot,
4 particuiar point could have been there. And after all — 4 this is the [atter situation.
5 | mean in your — in your experience with 5 Q. If that — that — You mean if you lose it,
6 springs, do they change? 6 it's going to come back?
7 A. They do change. 7 A. Well, and I'm not saying that you couldn't lose
8 Q. Okay. And so therefore, it's not implausible 8 it. | said there's those two situations | think you
9 fo--io believe that she's correct, that it was on the 9 could, but -- but | don't think you're going to lose it
10 other side, she had to put in the culvert; and then it's 10 just as a matter of course.
11 no longer required, because the spring is now flowing on 11 You're nof going to lose it for a little
12 the southwesterly side instead of the northeasterly side? 12 vegetation, you're not going to lose it for a branch
13 A. That's possible, 13 falling in the stream or whatever. If it —if it moves
14 Q. Okay. Finally, when you say that even if there 14 over a little bit, it's going to flow back into that
16 s a breach of the bank or whatever, you're saying it 15 because of the slope of the land around it.
16 can't go all the way to the river. 16 Q. So your contention is, if | follow that to its
17 Isn't it a fact, though, in irrigation, if you 17 logical conclusion, is that let's say we do have a
18 lose it, you lose it? What I'm sayingis --is is 18 historical event that wipes out the channel as you see it
19 there -- Does it make any difference fo the end user if 19 now. Your -- your - your position would be that that
20 it's -- if it's breached and no longer up high where it 20  will all still reach the — the yellow point of diversion?
21 can continue en into even what you claim to be the ditch? 21 A. That's true.
22 A. Well, the difference is that when you - 22 Q. And you base that on?
23 Typicatly, when you have a difch, you have it on 23 A. On the fact that that meadowland between the
24 the side of some slope. it's there to hold the water from 24 channel and the North Fork js higher. If's - it's nota
25 flowing down the slope. In an alternate situation, you 25 narrow dike that it's breaching. It's that whole land
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1 between the -- hetween the two channels that it has to 1 in essence discount it without using that in your analysis
2 pass over. 2 itself.
3 Q. Again, 1 assume you heard the testimony that -- 3 A, Actually, that amazes me, too. And | think this
4 that the water was gone when this breach occurred that was 4 whole issue could be easily cleared up with a site visit
§ in--again, testified to be in the -- in Mr. Murphy's 5 by the court. | think -- And they would be able to see
6 property. 6 for themselves what the issue was, and how it should be
7 A. Right. 7 resolved.
8 Q. Therefore, the ditch was gone. You're saying 8 Q. But-- but again, you understand, do you not,
9 that, well, just be patient and it wili come back? 9 knowing irrigation laws as you have worked with them, why
10 A, Actually, what | would say is that probably 10  it's important for one to have - especially in this area
11  occurred at the yollow dot. 11 with the Endangered Species and also with - with in
12 Q1. Oh, so in other words, you - Again, you're not 12 essence being a stream, and atternpting to clean out a
13 convinced that the testimony is credible? 13 stream, the importance of having this referred to as a
14 A, I'm not convinced that the location is cradible. 14 ditch for them, do you not?
15 Q. For these people that have been there their - 15 A. 1do, actually. And | have run into this
16 basically for years and years and years, and you - you 16 situation before where for some reason or another somebody
17 viewed it in one afternoon? 17 needed to alter the channel above their irrigation
18 A. Well, actually, | think that testimony came from 18 diversion point, which in this case, in a different case
19 somebody who had been there intermitiently, the last fime 19 that I'm talking about, the irrigation point wasn'tin
20 several years ago. 20 question. But they needed to alter the channel above
21 Q. And — and also by Mrs, —- by Ann herself. 21 that. That happens all the time. It doesn't necessarily,
22 A. That's correct, 22  in my opinien, mean that you move the diversion point
23 Q. Okay. ! guess — And again, | use experts all 23 upstream to that point.
24 the time, but it still amazes me how we can take evidence 24 Q. Well, and I'l represent to you we were told
25 of - of individuals that have been there and testify, and 25 today by the department that that's for -- for -- you can
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1 only do that for a number of feet above; which — which 1 MR. MURPHY: What's that?
2 does not cover the reach here. 2 UNIDENTIFIED; The email was.
3 A. No, that's not what I'm talking about. What I'm 3 MR. MURPHY: The email was. Okay, it's the same,
4 talking about is if your point of diversion -- let's just 4 the email is the same, okay.
5 say, hypothetically, that your point of diversion was 5 Exact same as the fetter, right, Jim?
6 at--at the yellow dot, but you wanted to be able to 6 MR. GREGORY: Right.
7 maintain the channel above it. That to me doesn't seem 7 MR. MURPHY: Okay.
8 like reason enough to move the irrigation point upstream, 8 THE COURT: Okay, Mr. Gregary, | think you're
9 unless you actually remove the water upstream. 9 excused. Thank you.
10 Q. Oh, | totally concur. That's not — that's not 10 Anything else from Mr. Murphy or Mr. Hull?
11 the issue here. If that was the only reason for doing it, 11 MR. MURPHY: I'd like to call Mr. Hull as a witness.
12  asking for a change in point of diversion, | would concur 12 THE COURT: Sure.
13 with you completely. 13
14 But that's not the evidence that's been 14
15 presented. Whether you believe it or not is different. 15 DARYL HULL,
16 But that's not the evidence that's been 16 produced as a witness at the instance of Objectors Hull
17 presented, correct? 17 and Murphy, being first duly sworn, was examined and
18 A, That's correct. 18 testified as follows:
19 MR. RIGBY: | have no further questions. 19 DIRECT EXAMINATION BY MR. MURPHY:;
20 MR. BAXTER: No questions, Your Honor. 20 Q. Patrick Murphy again.
21 THE COURT: No further questions of our witness. 21 Daryl, could you tell me how long you have owned
22 MR. MURPHY: | just want to make sure: Was Jim 22 the property?
23 Gregory's analysis, site visit submitted? | think Garrick 23 A. We have owned the property now for about eight
24 submitted it? I'm not sure. 24 vyears.
5 UNIDENTIFIED: The email was. 25 Q. Okay, haw long have you been irrigating the
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1 property? 1 spreading out on the properiy.
2 A, Well, prior to me, | do a lease agreement with 2 As it comes out here, comes across the culvert
3 Keating Qutfitters, who did it until | got there. So I've 3 right here, across the driveway, comes down, the water
4 besn doing it now for the past three, irrigating it 4 comes Intoa high spot here. And [ have a great deal of
5 myself, since we got up there full time. 5 difficulty, hecause it always wants fo run this way,
5 Q. Because there seems to be a quastion of the 6 towards the spring., Not away from it, but towards it. |
7 movement of water across some of the fields, could you 7 have a hard time getting water over on this side of the
8 explain how you irigate from the North Fork of the Salmon 8 property. It's even worse down on the Murphy properiy.
9 down through your pastures and down into my pasture, since 8 When you get here, the ditch high lines right
10 we share the same point of diversion? 10 across here, and the water continuously runs this way. |
11 A. Yes,lsure can. 11 hardly ever get it over here, because that's justthe
12 Can | approach the map, Your Honor? 12 slope of the land. Everything slopes toward the
13 THE COURT: Please. 13 southwest. The property is just that way.
14 A, Outside of this map is a slough {(unintelligible) 14 The property is very uneven. That's why we
15 that comes out of the North Fork of the Salmon River. It 15 don't hay it. We can only use it for pasture. Biy
16  travels through a fish (unintelligible) into a diverter 18 gullies. Infact, 've caught my tractor in a couple of
17 box that goes to both my north pasture -- Which [ really 17 them, they're so big.
18 can'tsee on this. ltwould be up in here. One goes to 18 lt's never been levelled, so that’s a problem.
18 the north pasture. The other one continues along the 19 Water tends to pool in certain areas, so it's hard to get
20 slope here and irrigates the south pasture and down into 20 it to flow, you know, a good shaet flow across it.
21 the Murphy property. | do that with -- flood irrigate 21 As you come across here, this is a very low
22 using dams, arc dams. There's a ditch all the way down. 22 area. The vegetation you see here, and it's cattails and
23 As you can see from this photo, when this was 23 everything else, and water will tend right here to come
24  talken, Earl Keating must have been irrigating, because you 24 in. This vegetated area here, some will flow into this
25 can see the water coming down through the ditches here and | 25 area and pool. And then Jater, when it gets high enough,
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1 it flows into the North Fork. But | do get water that way 1 low-lying swampy area right here. Those three areas.
2 from right in this area. 2 Q. Okay, thank you. Since you have been there
3 But everything else tends to run this way. This 3 irrigating -- And yau're there almost every day in the
4 is all water grass. | don't know if anybody's familiar 4 summer, | imagine?
§ with the real tough grass that you get from constantly 5 A. Ttry to be.
6 wet The horses won'teat it. [ get thatall the way 8 Q. Have you seen anybody up on my property or your
7 along here. We get it again down along here. We get it 7 property doing any maintenance?
8 again right here, and it's all because it's continuously 8 A. The only time I've ever seen anybody is when
9 running that way (unintelligibte) irrigation. 9 they came up to do the assessment, which Mr. Warner
10 Q. While you're there, Mr. Huli, if Harold Hanson 10 {unintelligible), but my wife did.
11 was irrigating -- say high water, irrigating a lot of 1 Q. Okay, at high water -- One more, one other
12  water, where would it most likely have settled and looked 12 question. The difference between high water in the North
13 very swampy and looked like it might — the spring might 13 Fork, have you ever seen the spring on my property
14 back up? 14 actually have high -- change — change in volume from --
15 A. There are two places that, really, it's bad. it 18 from high to low water?
16 gets bad right here when you're irrigating heavily. As 16 A. Not significantly. Even when we're irrigating
17  you know, a couple times, I've swamped your well. 17  real heavily and I'm really pumping the ditch,
18 lrrigated so heavily, | couldn't get across the drive 18 (unintelligible) flooding your well, you'll see a slight
19 without the well -- 18  volume difference right here in this low area where it's
20 This area right here is very, very wet; and this 20 coming in and it's actually flowing directly into the
21  runs ditectly into the spring. 21 spring, wastewater. That's the only fime I've ever seen
22 This area down here, as your property really 22 it and it's -- it's Insignificant.
23 tends towards the southwest, this area down here gets low 23 Gl Okay.
24 and wet when we irrigate heavily. 24 A. Even last year with the heavy snows, and we had
25 Also, again, along this, what |'ll call a 25 record -- a record water year, that spring never changed
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1 volume. 1 any reason, do you?
2 Q. Thanks. 2 A. No.
3 MR. MURPHY: 1think there's no further questions 3 Q. Ckay.
4 from me, Your Honor. 4 THE COURT: Who was it you were - you mentioned?
5 THE COURT: GCkay, thank you. 5 Mrs. Crawford?
6 Do you have any other witnesses? 6 MR. RIGBY: Mrs, Crawford. She was the one that
7 MR. RIGBY: May | cross? 7 owned it (unintelligible) before these folks did, 1 should
8 THE COURT: No. 8 say.
9 MR. RIGBY: Okay. And it would probably be just 9 Q. {By Mr. Rigby) And of course, | guess this is
10 fine. 10 rhetorical, but as far as the Heltsleys are concemed in
11 THE COURT: Go ahead, please. i1 the breach in the particular area, you would dispute that,
MR. RIGBY: And [ will -- | really do only have a 12  aswell?
couple. 13 A. I'would dispute their location based on what |
CROSS EXAMINATION BY MR. RIGBY: 14  know of the property, yes.
Q. And again, I'd ask you the same as | asked 15 Q. Okay. You do understand their cancern of
Mr. Gregory: You heard the tesiimony of Adele Crawford? 16 needing this — this -- you cali it a stream -- to be in
A. Yes. 17 the channel to get to them? You do understand that?
Q. And so therefore you do not believe her 18 A. 1undersiand their need to have the water come.
testimony? 18 ldon't understand their need for this case, because they
A. No. 20 have always gotten water. So yes, | guess | do in a way
Q. Thank you. Is there any reason you — that she 21 understand.
would -- | mean you don't know of any reason? She's 22 MR. RIGBY: | have no further questions, Your Honor.
she's the most disinterested party | see here, is what I'm 23 THE COURT: Mr. Baxter, do you have anything you
saying. Everybody else seems fo be interested in -- one 24 wanted to ask?
way or another. And you - you don't — you don'f know of 25 MR. BAXTER: No questions.
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1 THE COURT: Okay, | guess that's it. 1 Based on what Mr. Gohmes did here, can you tell
2 Thank you, Mr. Hull. 2 me where he ended his ditch reconstruction, and how many
3 Let's see, now, Mr. Hull, do you intend to cail 3 ieetit was from your property line?
4  Mr. Murphy as a witness? 4 A. I believe this - this -- what this map shows
5 MR. HULL: Yes, Your Honor. 5 and what is represented on the ground is right on the
-] 6 downstream side somewhere of the foot bridge across .
7 7 across the spring channel, probably a hundred feet from my
8 PATRICK MURPHY, 8 fenceline.
9 produced as a witness at the instance of Objectors Hull 9 €l. And Mr. Gohmes actually puts a foot marker on
10 and Murphy, being first duly sworn, was examined and 10 thatmap. Can you tell me what that says from your
11 testified as follows: 11 fenceline?
12 DIRECT EXAMINATION BY MR, HULL: 12 A. (Noresponse.)
13 Q. Paddy, I'm going to refer you to Hull Exhibit 13 Q. I you follow it up near "c-o-r number 8"?
14 Number 2. 14 A. Oh, 1 didn't even see that, 150 feet.
15 A. Okay. 15 Q. From the fenceline. Would you say that this
16 Q. It's the special use application submitted by 16 is — this represents the end of the ditch, the ditch
17 Mr. Gohmes. 17 reconstruction that he proposed for the Forest Service?
18 THE CLERK: I'm sorry, which exhibit, again? 18 A. Absolutely. I mean --
19 MR. HULL: It's Hull Exhibit 2. 19 Q. And what shows north of that point?
20 THE CLERK: Okay. 20 A. What shows north of the point says "live
21 Q. (By Mr. Huil) I'm going to go to the second 21 spring.”
22 page, the map that Mr. Gohmes submitted with his 22 Q. And that's all?
!3 application to the -- the special use application to re-do 23 A. Yes,
24 the ditch, to re-build the ditch. It's a proposed ditch 24 Q. And he designates it as ending at what point?
35 reconstruction. 25 There's an "F.8." on there, Forest Service.
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1 A. Forest Service horse pasture, which is currently 1 was.
2 still there, 2 tbelieve Ms. Heltsley brought up in a little
3 Q. And that would be where the barn is on that map? 3  bit of history that the Forest Service parcelled off a
4 A. Yes, 4 piece of the Jones ranch, the southern portion; and that
5 Q. And - 5 isit
6 A. Pretty much tight where the yellow dot is. 6 It also shows the irrigation ditch coming out of
7 Q. Okay, just roadside of the yellow dot, would you 7 the North Forl right on basically the corner of my
8 say, is the horse barn? 8 property where | mest the North Fork. It shows it in that
9 A. Oh, yeah. Can I approach the -- 9 vicinity.
10 THE COURT: Please, 10 Going around the Bonanza Placer which is shown
11 A. This is the horse barn. It's fenced right here. 11 in red here -- so the ditch actually went behind the
12 This is a little horse pasture they keep usually Forest 12 Bonanza Placer at the toe of the hill and went down: and
13 Service mules in. 13 it was the high-line ditch, obviously, to the Eldridge
14 Q. (By Mr. Hull} Okay, I'm going to refer you to 14 property.
16 Hull Exhibit 3. This is a paper that you got from the 15 Q. Okay. You're familiar with Hull Exhibit - it's
16 Forest Service, Have you done anything, any studying to 16 the homestead — Oh, it's Mr. Rigby's entry, the
17 identify the post corners in the surveys? 17 homestead entry for Elizabeth Eldridge.
18 A. Yes, | have. |just got this actually last 18 A. Yes, I'm very familiar with this.
19  week. tdid not know this existed. The corner posis 19 Q. During the course of this case, have you had the
20 which is shown on this map, R3 and R2, is the Levi 20 opportunity to go over a number of historical documents
21 Jones -- southern portion of his property. 21 related to the case?
22 And it says on the first page on both chains 4 22 A, Thave. You know, because | have an intense
23 and 19.56, "R2 is identical with corner number 1 of Jones 23 interest in, you know, the spring, this Issue, | was
24 claim. Marked R3 is identical with corney number 13 of 24 trying to find out - Because, as | think you pointed out
25 .Jones claim,” Thatshows it abutting exactly where it 25 before, Miss Eldridge was very specific. And in faet,
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1 they had to be very specific. 1 A. You can see by the lay of the land. This is the
2 The process that was going on with the Forest 2 North Fork. This is somewhere - this is somewhere in the
3 Service, federal property, if you didn‘t prove it up, it's 3 ditch vicinity. That that ditch took (unintelligible).
4 kind of like this water adjudication process. You need to 4 And this is before this was built, of course. This was
5 prove it up and have all your ducks In a row, or you don't 5 before the horse barn was built. This is - they just
% getit. And so she was very specific about what was going 6 parcelled this off.
7 on, and it always intrigued me, because it said, “Lands 7 This would have easily come down and high-lined
8 are covered with three main ditches leading from the North 8 with the ditch. And in fact, | believe it's the low
9 Fork of the Salmon River to and upon said land." 9 ditch. That old ditch is the low ditch that serves
10 Well, | would guarantee most of us, if our 13  Heltsley and the Kozaceks' properties.
11 livelihood depended upon all the orchards and produce and |11 And the new ditch, for some reason, and | don't
12 dairy barns that she had, | would make very specific that 12 know why, they moved said point of diversion from here to
13 | --1was entitled to that spring water. 13 here. And | can understand a little bit if they still got
14 When Levi Jones just purchased the property in 14 water down here from seepage.
16 19 -- 1802 -- 1808, 1908 era, even more so. These people, 15 But the problem was why would you -- why would
16 their whole livelihoods depended upon this water. 16  you switch points of diversion while trying to maintain in
17 | was very specific about trying to figure out 17 the springtime a point of diversion in the North Fork
18 where that comes from, and | think the last -- the last 18  without heavy equipment would be -- in a bad water year
19 exhibit that you just showed me asks that fact, is that it 19 would be monstrous. You can't get up there. You'd get
20 came from the North Fork of the Salmon. 20 killed.
21 Now, this is very, very common to intercept 21 if you could get enough water and enough water
22 other said minor tributaries. | have no doubt, because 22 year-round that didn't freeze, why wouldn't you just move
23 you can't -- If that ditch came out of the North Fork -- 23 this point of diversion up to this point and carry the
24 Can | approach the map for a second? 24  water down? And I think we have two maps to show, the
25 THE COURT: Sure. 25 1962 map, and this -- And it started in the North Fork,

373

374




377

1 sothisis -- 1 (unintelligible).
2 Part of the problem is that wasn't the original 2 MR. HULL: You have a copy?
3 ditch for the homestead. They moved it at some point to 3 UNIDENTIFIED: We have a copy.
4 the spring. Although, I bet the North Fork, Salmon ditch, 4 UNIDENTIFIED: If | had one more copy, | could get
5 it had to capture this spring. 5 by (unintelligible),
6 | don't think the spring took off in this 6 UNIDENTIFIED: You don't need it.
7 direction. Ireally don't. Ithinlcit probably, in this 7 MR. BAXTER: Yeah, | was just going to show it to
8 arearight here, intercepted the spring. That's very, 8 him. I'd like to keep my copy.
9 very common. You have a larger ditch, and an intermittent 9 {Background conversation.)
10 spring or something that's not a big volume encompassed |10 Q. (By Mr. Hull) Paddy, this is Ms. Eldridge's
11 that water and took on down to {unintelligible). 11 homestead application as of June 11th, 1906.
12 MR. HULL: Your Honar, at this point, | have to ask 12 THE COURT: Are we going to call this document the
13 aquestion. Did Mr. Rigby submit Miss Eldridge's 13 Hull Exhibit --
14 application for homestead under the act of June 1th, 14 MR. HULL: What's our next one? Number --
15 19067 | don't know if we got that into evidence or not. 15 THE COURT: 57
16 MR. RIGBY: | think -- 16 MR. HULL: 5, Number 5.
17 MR. HULL: You did, okay. That's this one Mr. Rigby 17 THE COURT: Hold on a second here. | wantto make
18  just (unintelligible). 18 sure we have — Huil Exhibit 5, and i's the --
19 UNIDENTIFIED: | don't think so. 19 THE CLERK: Eldridge --
20 MR. RIGBY: Oh, you know what, no - 20 MR, HULL: Eldridge homestead application act under
21 THE CLERK: | don't think you did. 21 June 11th, 1908,
22 MR. RIGBY: —we did not. (Unintelligible). We 22 THE COURT: It's the application for the homestead.
23 didnot. I'm sorry. 23 MR. HULL: Yes, this is the application for
24 MR. HULL: | don't have copies, do |, of this? 24 homestead.
25 MR. BAXTER: | actually have copies of 25 THE COURT: Has everybody had a chance to look at
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1 Hull Exhibit Number 57 1 butthere is an abundance of water in both the North Fork
2 Mr. Rigby, have you seen Huil Exhibit Number 57 2 and Hughes Creek easily obtainable for irrigation.”
3 MR. RIGBY: Ifit's the one you just showed me? 3 Q. Once again, would you say Ms. Eldridge is very,
4 MR. HULL: Yes. 4 very specific as fo what she's doing and what she has?
5 MR. RIGBY: | haven't had a chance. 5 A. Yeah, sheis very specific.
6 MR. HULL: You don't have a copy. I just-- 6 Q. Does she make any mention of drawing water from
7 THE COURT: Okay, if you can show that to him. He's 7 aspring on any properties?
8 going to figure out if there are any objections to ifs 8 A. No, she doesn't.
9 submission. 9 Q. Ckay.
10 Q. (By Mr. Hull) Okay, Paddy, on page number 4 of 10 A. One - one interesting aspect of this, this was
11 the application, paragraph 5 and paragraph 8, can you read 11 signed October Sth, 1908. That is the exact same --
12 them to me? ‘ 12 Within October 8th, 8th and 10th, they surveyed,
13 A. Question 5 and 67 13 George Thompson surveyed that homestead, a federal
14 Q. Yes. It's topography and formation. 14 surveyor. |think we submitted that. The federal
15 A. Yes, "Claim covers bench and bottom land in 15 surveyors were working with the homesteaders so they
16 Hughes Creek and North Fork canyons, with a southeastern [16 could -- they could get this process done,
17 aspect. The altitude is approximately 4100 feet. On all 17 And | believe it was kind of a collaborative
18 sides of the claim, except up and down the creeks, the 18 effort, because a ot of the dates, Levi Jones' and
19 mountains are very precipitous and rise in elevation to 18 Eldridge's property is in the same month of October; were
20 about 6,000 feet. All of the bench and bottom land is 20 all -- had surveyors, applications, correspondence with --
21 under ditch from North Fork and Hughes Creek." 21 basically with the Forest Service in trying to figure this
32 Question 6, formation: "The soils consist of a 22 out
13 sandy loam from ene to two-feet deep, under which is a 23 Q. And in your research, were you able to find any
!4 formation of — which is a formation of coarse wash 24 reference to what is being called the Spring Ditch prior
!5 gravel. There are no possibilities for develaping water, 25 fothe proposed ditch deveiopment, the reconstruction in
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1962, which clearly shows the ditch going from the horse
barn on down, and not above?

A. Will you repeat that again?

Q. In your research, your historical research, were
you able to find any mention of the Spring Ditch prior to
the 1962 ditch reconstruction?

A. 1 did actually in — There's a discrepancy in
the map from Hull Exhibit 3. This was rather unusual,

This was actually submitted, Your Honor, by --
This was actually -- this was actually submitted to us by
Jerry Rigby. It was another map, very similar map, except
it said -- similar map of the Hughes Creek Ranger Station,
okay, except that it said "microfilmed in 1992."

I guess it appears to us that someone ~ | don’t
know who or when -- had altered the irrigation. It says
in small letters "irrigation.” And can we submit that?

Q. (Unintelligible).

A, Okay.

THE COURT: And that's Hull Exhibit Number 57

MR. HULL: This will be 8, Your Honor.

A, Actually, Daryl, you submitted the wrong — You
gave - You didn't give me the -- The front map is not
the one with the -~ The front map is not the one with the
old map on it. Sorry.

Q. (By Mr. Huli) Okay, | thought we had them --
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A, We Just got a pile of papars over there.

Q. The old map is on the second sheet?

MR. HULL: Excuse me for just one second,

Your Honor.

THE COURT: While he's looking, was there any
objection to admission of Huil Exhibit 57

MR. RIGBY: | don't they had offered it, Your Honor.

MR. HULL: Oh, | forgot, Your Honor. I'm sorry. |
would ask now that Hull Exhibit 5 be entered into
evidence.

THE COURT: That's the Eldridge 1908 --

MR. HULL: That's the Eldridge application for
homestead.

MR. RIGBY: No objection, Your Honor, We're going
to have to put another witness on to address what
(unintelligible).

THE COURT: Okay, that's Huil Exhibit Number 5,
admitted.

And now we're researching Hull Exhibit Number 6.

Q. (By Mr. Huil) At any rate, what does -- what
did we find as a discrepancy? Or what did you find as a
discrepancy on —

A. Oh, you haven't found the map yet?

Q. -- these maps?

THE COURT: Let's see, now, we have to make sure we
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understand what you're talking about based on what you're
looking at. That's been marked Hull Exhibit Number 67

MR. HULL: Yes, Hull Exhibit 8,

And | have another form here, Your Honor, if |
can find it. That's not it.

Q. (By Mr. Hull) In what document did you find -

In what document did you find --

A. It says -- it says --

Q. -- a discrepancy, Mr. Murphy?

A. In the document of this, of this map that was
sent to me by Jerry Rigby, same map that's not -- If's
white, and it says "microfilmed 1992," and it actually
says "page 69" at the top, and it's over there somewhere.

| do have, Your Honor, what was -- the exact
same map, except it said "i-r-r-i-g ditch” on it.

The other map that we need to find has -~ "i"'
had been changed to an "S," the "r" had been changed to a
"p," and they added an "n," and so it says "Spring Ditch"
instead of "irrigation ditch.”

I had a stamped copy. On February 23rd, 2010,
Sharon Plager, who is an assistant archaeclogist at the
Salmon-Challis National Forest, the North Fork Ranger
Station, pulled this out of the original file for me and
said - | saw "irrigation ditch"” on it,

I went back to the old copies of the same map,
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and -- Actually, we -- we were looking at it, and it said
"Spring Ditch" on the other one. But it's a different --
different copy of the map, so that brought into question
an aiteration. [t wasn't submitted, but that was one
piece of evidence where | saw it was switched.

The only other, to answer your question, Daryl,
is the stick map that Velma Ravndal submitted in 1984. We
submitted her test - rig --

Q. Mr. Rigby submitted —

A. Mr. Rigby submitted it. It was a stick map that
Jjust sald "Spring Ditch." She certainly wasn't around
when -- when we found evidence of a ditch in the North
Fork of the Salmon River, so it obviously -- there's
some -- there's a question of doubt if this Spring Ditch
was solely from the spring. Or it looks iike to me that
the irrigation ditch, based on Elizabeth Eldridge's
testimony in her homestead, that the ditch actually came
out of the North Fork first at one time.

Could | see that exhibit?

This exhibit that Velma wrote has Spring Ditch
in quotations. In two spots, it says: "A berry patch and
large garden, all watered by said Spring Ditch.”

And it also says: "Stock and irrigation water
was obtained by tapping the overflow from a spring on
private property now owned by Harold Hanson, and huilding
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1 the Spring Ditch coming across Forest Service." 1 Mr. -- Mr. Righy got this particular map.
2 "Tapping the overflow,"” it doesn't say where, it 2 MR. RIGBY: Your Honor, | guess my concern is we
3 doesn't say head of the spring. And in fact, that could 3 didn't even offer this into evidence, so therefore —
4 be very well on the Forest Service. 1 mean it could be - 4 MR.HULL: Yes, you did offer it into evidence.
§ itcould be at that yellow -- the yellow dot. it's just 3 MR. RIGBY: No, we didn't.
6 hard to say. 6 MR. HULL: | mean you submitted it to us, though.
7 But Spring Ditch in quotations, that's the only 7 MR. RIGBY: | said may be (unintelligible). The
8 otherplace | have seen this, other than this new map 8 point was | gave you all the documents that may be
9 from - in the Forest Service that io me looks pretty 9 introduced into evidence. We have not introduced it.
10 easily aitered when you take an i-r-r-i-g, and you see the 10 I'd like to go into this (unintelligible). It's
11 difference between this to that, everything else is the 11 getting, though — | mean this is - i's not even an
12  same. Although, it was a little fuzzier. 12 issue. It's not been introduced.
13 That's the only place | have seen Spring -- 13 You have infroduced it, and | guess I'm kind of
14 Spring Ditch on any historical information. 14 grateful you have now, because unless you're -- unless
15 MR. HULL: Okay. Your Honor — Your Honor -- 15  you're suggesting the alteration occurred by — by my
18 THE COURT: Let's get a handle on this. We have got 16 clients --
17  Exhibit 5 that was admitted. Do we have a Hull Exhibit67? 17 MR. MURPHY: I'm not - I'm not suggesting the
18 MR. HULL: Yes, Exhibit 6. 18 alteration occurred by your clients, because there's
19 THE COURT: And what is that? 19  one -- one thing you can check out. At the top of the
20 MR. HULL: It's a copy of an altered map, and | do 20 page says "page 69." |was like "where does that come
21 have the ones that Mr. Rigby gave us in discovery that 21 from." Russeli Kozacek's, when you go to his evidence of
22 shows the alterations. And we also have an original copy 22 priority on IDWR's website, he has evidence of priority,
23 that we obtained from the Forest Service showing that that 23 he has almost 75 pages, give or take.
24  map had to have been altered by someone at some time. 24 Sue has almost 95 pages of evidence,
25 We don't know where, because we don't know where | 25 Both of them submitted that map; Russell, on
383 384
1 page 69 of a PDF document for his evidence of priority, 1 histerical record.
2 forevidence of a water right. And 1 believe that's where 2 THE COURT: How do you know which is the original
3 someone, Ann or, you know, your clients found that, 3 and which is the altered version?
4  because it — where would the 69 come from? 4 MR. HULL: Well, the original, we got from the
5 MR. RIGBY: Your Honor, then I'm going to object. 5 Forest Service. We requested an original copy after we
6 We did nof infroduce it info evidence. We're not 6 saw the discrepancies in the maps.
7 purporting one way or another and, therefore, if they're 7 THE COURT: And you have --
8 attempting to show that there was alteration, apparentiy 3 MR. RIGBY: Your Honor, may | inquire? Again,
9 they're claiming that it now come from the Kozaceks. 9 attempting to bring this to a conclusion.
10 They're not parties. | didn't iniroduce it into evidence, 10 You're not attempting, by these records, to —
11 MR. MURPHY: | just wanted to - 11 o in essence have the court believe that whether this is
12 MR. RIGBY: We're -- we're confusing the issue. 12 a spring or a ditch, that there was no water from the
13 THE COURT: Well, Mr. Hull, do you intend your 13 spring that entered this land, are you?
14 exhibit - to move for admission of Hull Exhibit Number 67 14 MR. MURPHY: No. I'm saying | fully believe that --
15 MR. HULL: If Mr. Rigby's going to object and say 16 that evenifthe North - even if it was diverted from the
16 that - We were just puiting it in because it shows the 16  North Fork, it had to capture that spring water. That
17 historical record in some cases in this particular case 17  spring water was going to go into that ditch.
18 are not accurate. 18 MR. RIGBY: Butwhat I'm saying is that that isn't
19 Ms. Eldridge in her applications shows no Spring 19  depicted here.
20 Ditch, no ditch from the spring. She says she gets all 20 MR. MURPHY: No, but it's --
21 her water from the North Fork and Hughes Creek. All of 21 MR. RIGBY: So it's inaccurate already?
22 the sudden this comes up on a 1908 map showing a Spring 22 MR. MURPHY: It's not depicted there, but that shows
23 Ditch where in fact the original copy shows an irrigation 23  that on her homestead application, it shows in prefty good
24 (ditch. 24  detail that the water came from the North Fork of the
25 There's a lot of misrepresentation in the 25 Salmon River, not the spring.
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1 MR. RIGBY: As one of the sources, yeah. One. 1 MR. RIGBY: At your point?

2 Ditches, the three ditches she's talking about, it could 2 MR. MURPHY: No.

3 be one of those, could it not? 3 MR. RIGBY: What I'm saying is if that's your

4 MR. MURPHY: No, it couldn't be, because that's the 4 testimony, I'l--

§ high-line ditch. If you look at where it enters, if you 5 MR. MURPHY: - 1--]don't know. No, | don't

6 look on the ditch where it enters the Eldridge property, 6 know where the spring came in. It could have come in

7 it's on the top end of Sue, Ann's, and Russ' -- Russ' 7 anywherg in this -- in this general vicinity.

8 land. It's a high-line difch so they can irrigate the top 8 MR. RIGBY: But this map, all I'm trying to point

9 of their property. 9 outis--
10 MR. RIGBY: But-- but again, this map that you're 10 MR. MURPHY: That map's showing it right here.
11 referring to as number -- | believe it's 37 Am | right? 11 MR. RIGBY: That's right. And that's, even by your
12 Number 3, it doesn't even show the entrance of 12 own testimony -- or your own evidence as you produced with
13 the -- you cail it stream -- and spring water that would 13 your expert and otherwise, there is no dispute that the
14 even enter into the, quote, irrigation ditch you're 14 spring, whether it's 2 stream or otherwise, came into this
16 referring to here. So it's not -- it's not complete in 15 property, and it's not depicted here.
16 the first place, is it not? 16 MR. MURPHY: No, it's not depicted here.
17 MR. MURPHY: It's not complete, because it doesn't 17 MR. RIGBY: OCkay.
18 show where the spring comes in. However — 18 MR. MURPHY: Butit's -
19 MR. RIGBY: That's right. 19 MR. RIGBY: Then, Your Honor, I'm objecting.
20 MR. MURPHY: -- it shows my corner point, which is 20 MR. HULL: Your Honor, we wilt drop our request to
21 R3, which would encompass where the spring comes into that 21 get that into evidence.
22 channel 22 THE COURT: QOkay.
23 MR. RIGBY: So now you're saying the spring ended up 23 MR. HULL: Okay.
24 in the river where we said it was? 24 THE COURT: So we don't have a Hull Exhibit
25 MR. MURPRY: The spring always went to the river. 25 Number 67
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1 MR. HULL: No, 1 is the main spine of the ditch right here. K drains, for

2 THE COURT: Okay. 2 the most part, to the north -- basically to the west.

3 Q. (By Mr. Hull} Mr. Murphy, going back to the 3 Very easy in a low -- low-lying area.

4 map, you have been on the property how long? 4 This is a high spot. This is a high spot. You

5 A. It will be eight years in July. § cansee howdry itis up here. You can see how dry that

6 Q. Okay, and you have seen water, and you have 6 is, and I've got a pretty -~ My pasture, you can see the

7 helped irrigate the property during that time, correct? 7 green spots. It's got low spots, high spots.

8 A. Yes, [ have. 8 Very -- very cobbly, bouldery. This was all

9 Q. Can you show me the water flows for the 9 flood plain of the North Fork at one time, so it's, you
10 irrigation? 10  know -- you dig down two, three feet, and you got some
1 A. Show you how the water flows? 11 serious cobble. Very porous, also. But it heads this way
12 Q. How the water flows from the irrigation from the 12 tothe ditch.
13 ditches. 13 Q. Have you ever seen the spring channel flood over
14 A. Okay, (unintelligible} your property? Or 14 during your eight years on the property?
15 just-- 15 A. No, absolutely not. I's just -- it's very
16 Q. No, we can start there down below in the 16 stable. Infact, it's probably varied between -- This is
17 interest of time. 17 about a quarter of a cfs up at the -- up at the
18 A. Okay, this is my driveway right here. This goes 18 potential -- where it comes out of the ground.
19 up to the Hulls’ property. This is my driveway that comes 19 It just seeps. It seeps and seeps and seeps,
20 down to my house. The ditch, the west part of the ditch 20 comes down to here. There's another spring channel comes
21 comes down -- comes out of a culvert undemeath the road, |21 into here, comes down. There's about two other spring
22 comes down along a high spot, doesn't have to irrigate 22 channels, very braided. Another channel that comes down
23 much over here. 23 here. Lew Gohmes was very smart when he put the ditch
4 But the ditch comes down, you can see it, and 24 there, absolutely smatrt, because he captured everything,
15 the fingers comes all the way down into my pasture. This 25 okay.
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1 Q. And what direction do those finger channels 1 beaver dam is the only way you could flood any of this,
2 flow? 2 and itwould have fo be a heck of a dam to flood anywhere
3 A. This finger channel flows this way. Oh, 3 near the North Fork. You just couldn't do it
4 combined? 4 I don't -- Personally, I don't see any way --
5 Q. What's the -- The finger channe!s, do they flow S Aslsaid, there's no - [ have been there for eight
6 toward the North Fork? ' 8 years and never seen high water. There's no snowpack. it
7 A. No, they don't. They flow parallel to the North 7 doesn't charge that. In fact, the only thing that doss
§ Fork. But he was very smart here, because if you did 8 charge it a litfle bit, because it's so porous, is during,
9 diich this -- He stopped at the right spot, because he 9 oh, tail end of July -- June, July, August when you're
10 could collect everything. 10 irrigating, it does charge it a little bit, but hot much.
11 If you put a 20-foot-wide ditch through this 11 Q. During your eight years on the property, have
12 black line, you would have a third of your water on one 12 you ever denied anybody access to the property if they
13 side, a third of your water on the other. It would be the 13 needed to get a problem - if there was a problem with the
14 biggest mess you'd ever seen. 14 ditch? Has anybody ever asked yous if --
15 He did it here, because he could capture afl 15 A. I'have never been asked by anyone on that ditch.
18 the - This is the spot that -- the gathering point where 16 |take that back. Russ Kozacek once asked if he could
17 he could capture all the water without making a big mess. 17 come up and frap beaver, because there was actually a
18  His concern was, and probably validated by everybody else, |18 beaver making multiple small dams, and most of them were
19 this is extremely attractive for beavers. 19 on the Forest Service ponds there,
20 There's a lot of willows around, you know. 20 Q. And did you deny him access?
21 Very, very easy to nagotiate. The water is warm. The 21 A. No, I've never - He's the only one who's ever
22 water is 40 degrees year-round; 35 {o 40 degrees, it never 22 asked me foraccess. Infact, that's -- that's notan
23 freezes, That's another bonus in this, 23  issue, if you call.
24 But beavers always want to get in there, because 24 Q. And during your time on the property, have you
25 they can make a dam, and they can start flooding it. A 25 ever seen the water flow impeded to the water users down
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1 below as a result of a blockage on your land or mine? 1 This situation, | believe, is no different than
2 A. Absolutely not. In fact, you know, their -- if 2 any other tributary anywhere, except it's smaller. It
3 it could be called a control structure, their berm down on 3 doesn't seem to be an issue here, because it's only 1to 2
4 the Forest Service always has watier, and always delivers 4 cfs of water. But say if you went up Hughes Creek at low
5 almost all of the water in the spring. 5 water -
6 MR. HULL: Thank you, no further questions. 6 This happens all the time to irrigators in
7 EXAMINATION BY THE COURT: 7 smaller creeks. Beavers go make dams in between points of
8 Q. [f a beaver were fo obstruct the channel -- and 8 diversion, submerged points of diversion, submerged
9 Iihink you called it the spring channel ~ 9 headgates, and do all kinds of things.
10 A. Yes. 10 This is no different than any other irrigator
11 Q. -- as opposed to the Spring Ditch, would you 11 who irrigates on a smaller spring system, even a smaller
12 allow some of the interested parties to come in there 12 tributary sysfem. They have to deal with beaver. This is
13 and-- 13 nodifferent than, you know -- | guess | don't see the
14 A. Oh, absolutely. 14 differences. You're geoing to have to deal with what
15 Q. -- remove it? 15 Mother Nature throws at you.
16 A. You know, their -- their livestock js dependent 16 If the spring channel, which is very, very
17 upon that water, and | understand that. That -- that's 17 stable - | don't see it moving at all, meandering at
18 fine, yeah. That's not -- that's not -- You know, if 18 all It's a much better point of diversion than the North
19 they go get a permit from Fish and Game which costs them |19 Fork. The North Fork moves a serious amount of subsirate.
20 five bucks, they go down and get a beaver tag, if they 20 It's a disturbance -- disturbance-generating creek at high
21 want to take the beaver out. 21  water. But! don't--
22 Or they just go remove - You're allowed to go 22 You know, as | said, you're going to have to
23 remove a dam by, [ believe, stream alteration permit. I 23 deal with moving points of diversion, beavers. That's
24 the dam's [ess than a year old, you're allowed to take it 24  just -- that's just irrigating.
25 out. 1 mean this happens. 25 But the Tact, it just seems to be here, it's
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1 small enough they -- you know, they can easily walk 1 this. | mean, you know, he settled.

2 through it and pitch some sticks and some fallen debris 2 MR. MURPHY: Yeah.

3 down, but it does not change the course of the water. The 3 MR. RIGBY: Right?

4 only thing that wouid probably change -- in my opinion 4 MR. MURPHY: Yeah.

§ that would change the course of the water would be the 5 MR. RIGBY: And you don't — You can't get into his

8 beavers, 6 mind and tell me why he settled?

7 And as | reiterated, maybe Daryl said it before, 7 MR. MURPHY: No.

8 the two -- there’s only four irrigators on this diversion. 8 MR. RIGBY: Okay.

9 They all have the same water right, same priority date. 9 MR. MURPHY: I'm just - I'm making the point that
10 Therefore, | helleve -- this was talked about in the 10 he had the same --
11 settlement conference -- on that basis, they would 11 MR. RIGBY: You were assuming.
12 probably only have one point of diversion. 12 MR. MURPHY: He — They should probably supposedly
13 i'm not saying the Kozaceks were right for 13 have the same point of diversion based on the water right.
14 agreeing with us, but they did agree with us, and they had 14 It was one ranch.
15 just as much to lose as -- as Ann and the Feltons did. 15 MR. RIGBY: But the fact that he setiled, you're --
16 But- And Russ has been there since 1979. If he would 16 you're telling the court that that in essence obligates
17 bhave cleaned that -- And he cleaned the ditch a lot. 17  the rest of them just because he settled?
i8 Idon't know if -- You know, he agreed with us 18 MR. MURPHY: No, | didn't say that. | didn't say he
19 because he's had 30 years of one problem; and his concern |19 was right.
20 was, okay, "l don't want to slow that water down in the 20 MR. RIGBY: Okay.
21 wintertime so it freezes." That's the same -- same issue 21 THE COURT: Any further questions of the withess?
22 was -- There was no other -- It's not jumping the 22 MR, HULL: i've — I've already (unintelligible).
23 channel. It wasn't -- it wasn't because of high water. 23 THE COURT: Mr. Righy?
24 It wasn't because of any of that. 24 MR. RIGBY: Just a couple, Your Henor.
25 MR. RIGBY: Well, Your Honor, I'm going to object to 25 THE COURT: This would be cross — cross of
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1 Mr. Murphy. 1 previous owner, Mrs. Crawford, as far as the breach is

2 MR. RIGBY: That's right. 2 concerned and the water heading toward -- again, as |

3 CROSS EXAMINATION BY MR. RIGBY: 3 understand her testimony was, she didn't follow it down to

4 Q. First of all, and ! don't even wani to introduce 4 the river, but it headed toward the river.

5 it as an exhibit, but you keep saying you have been on the 5 You would disagree with that?

6 property sight years. | show a notice of change of water ] A. Iwould totally disagree with that.

7 site -- water ship -- ownership in your name. It says 7 Q. Okay. And obviously with the Heltsleys, as

8 date acquired property, July 8, 2004. 8 well, as far as the breach that caused them to actually

9 That's incorrect? 9 run out of water?
10 A. No, that is correct. Sorry. 10 A. i just believe it was in the wrong location. |
11 Q. Okay. 11 mean [ -- I'm around that area all the time, because it's
12 A. Yeah, sorry. No, that is absolutely -- 12 on the Forest Service.
13 Q. Because we were -- 13 Q. And again, you have been here five years, and
14 A. --2004 -- 14 she's been here how many, and you think that she's wrong
15 Q. -- talking about these dates, and we're going 15 in her location?
16 “whoa." All right, next —- 16 A. lam —! do, yeah.
17 A. Thatwas my mathematics on a sugar low there. 17 Q. Okay, all right.
18 I'm sorry. 18 A. | don't think you can physically -- | don't
19 Q. Okay, ail right. 19 think there's anything -- As | said, and [ think what -
20 A. I'should be saying six years -- 20 I'm--I'mall up for a field visit to see. There's no
21 Q. Well, | haven't had much ~ I haven't had my 21 elevation there. There's - there's nothing to bust out
22 sugaryet, sol-— 22 of. it's not on my property. There's nowhere to go for
23 A. - inJuly. 23 the water. It's -
24 Q. Again, then, I'll ask you the same as ! asked 24 But as soon as you get down there, as soon as --
25 Mr. Hull: You would then absolutely disagree with your 25 as soon as you start on the low ditch, high-lining as
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1 Roger said, optimum elevation to get it to the property, 1 Exhibit? Is that okay if | submit it as Hull?
2 you breach that, it goes straight down the hill basically 2 THE COURT: Sure, Hull Exhibit 6.
3 to another ditch on the boftom of that hill, which is 3 MR. MURPHY: Okay.
4 basically a seep ditch, because that -- that ditch is not 4 THE COURT: And what is Hull Exhibit 62
5 in the best shape. It leaks like a sisve. Probabiy 5 MR. MURPHY: Okay, the reason i'm bringing this up:
6 always has, though. That's just -- that's just the -- 6 Because we have already taiked about this in two other
7 MR. RIGBY: No further questions. 7 exhibits. This is a letter to Mr. Felton, Robert Felton,
8 THE COURT: Okay, are we done with questioning 8 who is Stuart's brother, who was a lawyer for the Diamond
9 Mr. Murphy? 2 D Ditch Assoctation for -- pretty much through the
10 MR. BAXTER: No questions from the department. 10 eighties and nineties.
"1 THE COURT: Okay, lei's see, ir. Murphy or Mr. Huil, |11 This letter is dated September 4th, 1986, and it
12 do you have anything eise you wanted {o present? 12 s written by - this name always throws me off, because |
13 MR. HULL: Ne, Your Honor. 13 don’t know if it's Thomas Rogers or Rogers M. Thomas. It
14 MR. MURPHY: | --1did have one thing | wanted to 14 says -- it's signed Rogers M. Thomas, District Ranger for
15 present. 16 the Salmon-Challis National Forest, North Fork, [daho.
16 THE COURT: Sure. How do you want to do this? 16 | believe, Your Honor - | believe this -- this
17 MR. MURPHY: I'm -- If | just - It will probabiy 17 lefter kind of sums even the situation teday. He
18 take me two seconds to find it over here. 18 addresses the same two big issues of basically -
19 THE COURT: Sure. 19 They were looking at a priority date, but they
20 MR. MURPHY: Okay. 20 were trying to ascertain what ditch with what priority
21 THE COURT: That will be another exhibit youwantto |21 date, because of the Forest Service — because of the
22 offer? 22 special use permits.
23 MR. MURPHY: Yes. if's afready been talked about, 23 The top -- the -- the second fo the last
24 Your Honor. We --we - 24 paragraph says -- They already submitted the Lew Gohmes
25 Just to keep it simple, what was the last Hull 25 application, but he says: "As can be seen by the
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1 application for a special use permit of a prior owner and 1 from the spring area. On-the-ground evidence may also
2 asubsequent permit being issued to reconstruct and 2 support this when the old holding pond located at the
3 maintain an old ditch, portions of an old ditch were 3 administrative site is considered in the analysis."
4 reconstructed and altered. This was a 1962 application 4 I -- [ believe this situation is the same as it
5 and the point in time when, as an example, a ditch was dug 5 wasin 1962. Rogers M. Thomas signed this in 1988 and
6 directly from the spring" barn "across the back of a small 6 observed the same argument that -- basically that we're
7 horse pasture by the Hughes Creek barn. If other parts of 7 trying to make, is there was a ditch out of the North Fork
8 the ditch would qualify for an easement, these constructed 8 atonetime. They reconstructed it. 1t was in the --
9 and reconstructed segments would require a special use 9 It was -- it was -~ it was reconstructed in
10 permit." 10 1962, and the reconstruction portion, point of diversion
11 | don't care about the special use permit. It 11 where they diverted water for the new reconstructed diteh
12 just-- He identified back then, because of the special 12 was right behind the Hughes Creek barn, right where the
13 use permit, they had to bring in other water rights 13  vyellow dot is.
14 components. They had -- they had a map. 1962, he saw the [ 14 And | want to submit that as Hull Exhibit 6. 1t
15 map, he saw the situation on the ground. 15 justre-affirms. It's a government document from the
16 During my research, | never did find this until 16 Forest Service.
17 last week. The top paragraph on the first-- The top 17 THE COURT: Has everybody had a chance to Iook at
i8 paragraph on the second page says — Basically, I'l read 18  Hull Exhibit 67
19 it from the top. 19 MR. RIGBY: Yes. Yes, Your Honor, we have. | mean
20 “His statement of when the spring was put te 20 again, it shows, | guess - My concern is relevancy to
21 beneficial use was December 26, 1912. if thig" ditch -- 21 it, because again, it goes back to that same issue, what
22 "if this date is not the correct date, then we may never 22 ditch are we referring to. Is it the fower ditch that
23 know the frue date; but the Westman date may be more 23 comes out of the North Fork, the Spring Ditch? Which one
14 supportive, since a 1808 Forest Service survey shows a 24  are we referring to?
!5 ditch in that vicinity coming from the North Fork and not 25 But it speaks for itself, and I don't think -
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1 I mean certainly they can argue as he did, what his 1  wants te go first,
2 opinion is; but the document speaks for itself. 2 THE COURT: Okay. So this will be redirect.
3 THE COURT: Okay, in that case, we'll admit Hull 3 MR. RIGBY: Ann Heltsley back. That's fine.
4  Exhibit Number 6. 4 And Your Honor, because (unintelligible) into --
5 Anything further from Mr. Hull or Mr, Murphy? 5 as they put in this most recent evidence, I'd ask leave of
6 MR. HULL: None, Your Honor. 6 the court fo let me just kick it off by having
7 MR. MURPHY: | believe that's it, Your Honor. 7 Ms. Helisley address the concerns that were raised by the
8 THE COURT: Okay, let's see, do we need fo go back 8 evidence that was just produced by Mr. Hull and
9 with IDWR? At ane time you talked about calling Monica 9  Mr. Murphy.
10 back. 10 THE COURT; Sure, if that will --
11 MR. BAXTER: Yes, Your Honor, | think after hearing 11 MR. RIGBY: Very good.
12 thetestimony, | think there's some key parts based 12 THE COURT: -- get things a little more logical.
13 upon -- based upon some of the testimony that was provided 13 MR. RIGBY: Yeah.
14 here today. There were some inferences drawn, and 1 think 14 THE COURT: Ms. Hensley -
15  it's important that the depariment clarify for the clarity 15 MS. HELTSLEY: Helisley.
16 of the courl's sake, and so if | could, I'd like to 16 MR. RIGBY: Helsley.
17 re-call Ms. Van Bussum. 17 THE COURT: Heltsley, you're -- let me remind --
18 THE COURT: Okay, then, we'll, | assume, go to 18 MS. HELTSLEY: The "t"-- the "{" is silent. It's
19 Mr. Rigby. 1 think you wanted to re-call your witness - 19 okay.
20 MR. RIGBY: Yes. 20 THE COURT: Itis?
21 THE COURT: -- or some of them? 21 MS. HELTSLEY: Yeah.
22 MR. BAXTER: Well, we can go ahead - 22 THE COURT: Oh, so you do run the hotel in New York.
23 MR. RIGBY: Do you want to do that right now? 23 MS. HELTSLEY: Yeah, but the income isn't coming
24 MR. BAXTER: You go ahead, because | think Monica -- [ 24 fast enough.
25 |told Monica we needed her in a few minutes, so if Jerry 25 THE COURT: Let me remind you you're still under
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1 oath. 1 there.
2 MS. HELTSLEY: Yes, Your Haonor. 2 MR. RIGBY: He left when it was - she left when the
3 (Ms. Ann Marie Heltsley re-called as a withess 3 festimony was on. | can't believe it's not recording.
4 on behalf of Claimants Heltsley and Felton.) 4 MR. BAXTER: |don't think she would have left and
5 REDIRECT EXAMINATION BY MR. RIGBY: 5 leftit off.
6 Q. Okay, go ahead and proceed, then. We'll go 6 THE COURT: The court time -- the court time is on,
7 (unintelligible). 7 soit must be still going.
B A. And -- and let me clarify | don't presume that 8 MR. BAXTER: Allright. Sorry, Your Honor.
9 the courtis ignorant, but fortunately, I'm afraid that 9 MR. RIGBY: No, it's a good point.
10 our opponents are throwing in apples and oranges. 10 THE COURT: Thanks for bringing it up.
11 MR. BAXTER: Your Honor, just real quick: The court 11 MR. RIGBY: |didn't notice her leaving. Okay, it
12 clerk's not here. This was intended to be on the record. 12 doesn't matter, she's got it on.
13  Are we on the record? 13 THE COURT: And this - this whole digital thing is
14 THE COURT: She didn't say. 14  controlled with a computer over here and goes down to the
15 MR. BAXTER: Okay. 15 basement. By the way, if anybody wants to listen to this,
16 THE COURT: | guess maybe we should wait to make 16  we still don't have the capability for you to get on a
17 sure she's still got it running. 17 computer and listen, but you can -- Diana can make a CD
18 MR. BAXTER: 1.-]just-- didn't want something 18 and then mail itto you. As far as | understand, you can
19 to be said that you wanted fo be on the record. 19 get in fact the whole day today on a single CD. it's
20 MR. RIGBY: Is there any way to look at that? Do 20 really a slick system.
21 you know? 21 We're still on the record? We're stiil on
22 MR. BAXTER: No. 22  record?
23 MR. RIGBY: (Unintelligible) you hang around these 23 THE CLERK: Yes.
24 things. 24 THE COURT: Okay, Ms. Heltsley.
25 MR. BAXTER: That, Diana’s world is ail magic over 25 A. Your Honor, | -- | felt the need to come and
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1 give some clarification with the cross, because when 1 called North Fork of the Salmon. i's called ditch, and

2 they --when the opponenis throw in these maps that are 2 it goes across the top of the hill.

3 notdated and not signed, and first they want to use it, 3 And all they showed was the part that was

4 then they say it's been altered; so we're wondering do 4 important for Elizabeth. They didn't take it up past the

§ they want to use it or is it altered, and is only part of 5 Foresi Service. They didn't take it any further.

6 it altered, or not (sic) of it altered. 6 If we knew back then that we were going to be

7 UNIDENTIFIED: Your Honor, that — that was 7 dealing with these kind of things today that they didn't

8 withdrawn. 8 deal with then, perhaps it would have been better for

9 A. They refer to -- they refer to ditches. 9 Harold to have let us go up to the head of the spring with
10 UNIDENTIFIED: Ht's not relevant. 10 a backhoe. If we had done that, it would be looking like
11 A, There were three homestead ditchas on the 11 the other part that goes across the Forest Service,
12 Eldridge homestead. But baclk in 1906 when the Forest 12 But we were very sensitive to the fand and to
13 Service first started doing -- And these are the actual 13 the spring and to the environment. And even before the
14 fieid notes from the Forest Service in 1906 for the Hughes 14 Murphys and Hulls came into the neighborhood, we took care
18 Creek, North Fork -- for all of the Morth Fork drainage. 15 of the spring all the way up to the - to the head of the
16 They weren't interested in water. They were 16 spring as our point of diversion, and we did it by hand,
17 interested in the fact that you were doing agriculture and 17  and we did it sensitively.
18 improving the land. 18 But now it's in question, that it's supposed to
19 Before this even started -- Elizabeth Eldridge 19 be natural, because we didn't take a backhoe in there.
20 was on that properiy for 20 years before they even started 20 But it isn't. It's a ditch. [¥'s been a ditch
21  the homestead. And she actually got her homestead 11 2% since the early -- since the late 1800s until today. And
22 months before Levi Jones did, and they granted her all 22 our problem is that the Murphys and Hulls aren't taking
23 rights to ditches. 23 care of the ditch. li's not flowing the way that it used
24 We entered into evidence a signed survey, dated 24 1o, and now it's going to take major work to get in there
25 and signed, that shows the ditch on that survey. it's not 25 and put it back the way it was.
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1 So they refer to ditches left and right. 1 ditch,

2 May | -- may | go to the map, Your Honor? 2 MR. RIGBY: | have nothing further.

3 THE COURT: Sure. 3 THE COURT: Where is Hughes Creek?

4 A, They came up and testified that this ditch is 4 MS. HELTSLEY: It's - it's down south where —

5 separate from this one, and this one irrigates. And they 5 MR. HULL: About a mile to the south, Your Honor.

6 called this, which is not a ditch -- It's flood 6 MS. HELTSLEY: -- Elizabeth's -- Where Elizabeth's

7 irrigation. Flood irrigation is not a ditch. 7 property actually lies on the Hughes Creek drainage.

8 And you can see from their flood irrigation 8 THE COURT: It flows into the North Fork?

9 exactly where gravity is taking that water. Right to the 9 MS. HELTSLEY: And it flows into the North Fark.
10 North Fork of the Salmon River. So how can it take it 10 THE COURT: Okay, nothing further, then?
11  right here and not here? And the -- and the - 11 MR. RIGBY: Nothing further, Your Honor.
12 Talking about the river and another ditch, 12 MS. HELTSLEY: Thank you, Your Honor,
13 that's in a whole other piece of Elizabeth's property. it 13 THE COURT: So anything further from the claimants?
14 is not the same ditch. The spring fed the upper part, the 14 MR. RIGBY: Nothing further, Your Honor, other than,
15 North Fork of the Salmon fed another part. She had 15  as | said, we need to fix the POD for purposes of
16 ditches down Hughes Creek. 16 accurately describing the legal description as the
17 People lived a mile below her, came up to Hughes 17 testimony has been to the spring, to conform - to conform
18 Creek, dug a ditch from Hughes Creek a mile down the 18 the evidence with the — with the actual location.
19 canyon along the mountain wall. Elizabeth aliowed them to 19 THE COURT: And that's something you're going to
20 do it, she helped them do it. And now here we are. 20  work out?
21 So here's the question to the court: Should we 21 MR. RIGBY: Yeah. ! understand that Monica's
12 have gone in there with a backhoe? Would it be a ditch if 22 getting back on, and perhaps with her guidance, we can
13 we used equipment, oris it a ditch simply because we did 23 find out exactly where that's at.

4 it by hand and by shovel? I mean a ditch is a ditchis a 24 THE COURT: QOkay, well, she's --

!5 ditch. It's notan apple, it's not an orange. It's a 25 MR. RIGBY: I'd ask leave of the court to have it
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1 accurately determined and filed. I'll do it either way, 1 (Ms. Monica Van Bussum re-called
2 whatever the court -- Because of the lateness of the 2 as a witness on behalf of IDWR.)
3 hour, if we need to have a longer period of time in which 3 REDIRECT EXAMINATION BY MR. BAXTER:
4 to accurately describe that particular point, that's all 4 Q. All right, 'l try to make this as expedited as
§ we're concerned about, is that we describe that particutar 5 possible, but Ms. Van Bussum, | think it's important to
6 pointaccurately. 6 hif back on a few points.
7 THE COURT: For bookkeeping purposes, we had Hull 7 While you weren't here in the courtraom, one of
8 Exhibit 6 admitted? 8 the experts talked about how they went to the site and did
9 MR. MURPHY: Yes, we did. 9 a slte visit; but then felt that after they left the site
10 MR. HULL: Yes, we did, Your Honor. 10 and went back to the office and (unintelligible) looked at
11 THE COURT: Okay, good. 11 all the colors and all the brush sirokes of what's in the
12 Okay, now we're back to -- what do we call this, 12 department's back files that all that other information,
13 redirect of Monica Van Bussum. 13 when added in, supported this other position.
14 MR, BAXTER: Re-calling of Monica Van Bussum, yes, 14 And | wouldn't want the court left with that,
16 Your Honor. | think that works out okay. 16  with the impression that you didn't consider those other
16 THE COURT: Do you still have a child waiting for 16 additional brush strokes or colors throughout.
17  you somewhere? 17 In fact, another expert testified that a series
18 MS. VAN BUSSUM: My - my child and my husband are | 18  of documents -- she didn't go to the site, but she said
19 aclually sitting right over there. |s that what you're 19 lhese seties of documents is what she's basing her
20 asking? 20 conclusion that this was a manmade altered channel.
21 THE COURT: Oh, they're here still. 21 So Fwant to go through those documents with you
22 MS. VAN BUSSUM: They're actually here siill. { 22  and again ask you if you considered them, and what's the
23 thought about sending them home, but then wasn't sure if 23 conclusion you draw from them, so let's go ahead and -
24 we'd stay the night tonight, so | thought they'd better 24 andjumponin. |think - Let's — let's start back
25 stay here. 25 with the documents that estabiish the - the alleged
411 412
1 determination that this is a manmade stream. 1 right.
2 MR, BAXTER: If the clerk would hand Ms. Van Bussum 2 Q. But it{ays the foundation that there might --
3 the Heltsley/Felton Exhibit Number 1. 3 there apparently was some water use taking part on this
4 Q. {By Mr. Baxter) Now, Ms. Van Bussum, have you 4 property, though? That would at ieast be the impression
5 previously reviewed this document? 5 one gets on the — Is this for the Eldridge property?
6 A. [ have, 6 A. This is for the Eldridge property.
7 Q. And does this document support the position that 7 Q. Okay, so then let's go ahead and jump to Exhibit
8 fthis strefch we're talking about here between the yellow 8 Number 2. And have you reviewed this document?
9 and plum sections is 2 manmade channei? 9 A, Yes.
10 A. No. 10 Q. And does this document support the notion that,
11 Q. Why not? 11 again, the stretch between the yellow dot and the plum dot
12 A. The document really doesn't support either 12 is a manmade ditch?
13 argument here. It's a general homestead document with 13 A. Itdoesn't really here, either. The only real
14 standard language describing the property to which it 14 specific reference that we've got is on page 4 of the
15 applies. The last statement is a general statement and 15 document under question 8 that talks about "tracts of land
16 says "there is reserved from the lands...a right-of-way 16 are covered with three main ditches leading from the North
17 for ditches or canals constructed by the authority of the 17  Ferk of the Salmon River to and upon said land."
18 United States.” 18 So it doesn't specifically call out a spring-fed
19 It does say it is -- that the holder of the 19 ditch ora point of diversion for a spring-fed ditch. It
20 homestead -- I taths about "vested and accrued water 20 specifically mentions the -- the channels off the North
21 rights for mining, agricultural, manufacturing, other 21  Fork -- or these three ditches off the North Fork.
22 purposes.” That's a standard language that's placed in a 22 Q. So it talks about diversions off the North Fork.
23 number of legal documents. It does not specifically point 23 But again, no talk about a spring?
24 out the source, point of diversion, conveyance, any of 24 A. That's correct.
25 these things that wouid constitute an element of a water 25 Q. Is it your understanding this is the document
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1 that's been referred to as the basis that water has been 1 THE COURT: 1 guess what I'm sort of hinting at here
2 used out of the spring for hundreds of - or a hundred 2 s the possibility that -- that -- that the North Fork may
3 years? 3 have spiit at some point there, or one of its meanders may
4 A. This would be one -- ong of the documents I'd 4 have created the Spring Ditch or a spring channe!, and now
5 consider as part of that. 5 it's back to the main channel, or it moved all the way
6 Q. And do you think that supports that position? 6 over toward the highway. Because just looking at the map,
7 A. No. 7 it looks like there's a whole series of channels here that
8 Q. Now, let's go ahead and jump to Exhibit 8 could be meander charinels of essentially the same river.
9 Number 3. 9 Do you see any evidence of that in -
10 THE COURT: Mr. Baxter, while you're doing that -- 10 MS. VAN BUSSUM: | haver't seen any —
11 MR. BAXTER: Yes, Your Honor? (3 THE COURT: -- within the tast 106 years?
12 THE COURT: There was talk about the North Forkisa |12 MS. VAN BUSSUM: Yeah, and certainly rivers —
13  high -- what did you call it, a high - 13 rivers and streams move; but | haven't seen anything that
14 UNIDENTIFIED: Energy. 14 would indicate that 110 years ago they were the same
15 THE COURT: High-energy stream. And in loaking at 15 channel.
16 the map, could what we're now calling the spring channel 16 THE COURT; Okay.
17  or the Spring Ditch, could that have at one time been a 17 MS. VAN BUSSUM: So [ don't have anything that --
18  meander of the North Fork? 18 that points to that.
19 MS. VAN BUSSUM: A good question. It is towards the |19 THE COURT: QOkay.
20 edge of what | would consider the flood plain for the 20 Go ahead, Mr. Baxter.
21 North Fork. It would be hard to say without fairly 21 Q. (By Mr. Baxter) Okay, let's go ahead and go to
22 extensive surveying if it was actually part of the North 22 Exhibit Number 3. And have you seen this document before?
23 Fork, orif those springs at one time undetlaid the bed of 3 A. thave.
24 the North Fork. There would have to be extensive 24 Q. And what is your assessment with regards to this
25 surveying done. 25 document?
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1 A. This is, like | said earlier, it's a statement 1 Number 4. And have you seen that document before?
2 from Velma Ravndal. And we do take statements and 2 A. Yes, | have.
3 affidavits into consideration when looking at water 3 Q. And does that document support the contention
4 rights, but they're given the most weight when they are a 4 that the stretch between the yellow point and the plum
§ first-person account of the water use and the water right. 5 point is a manmade ditch?
5 And what we have got is --is Ms. Ravndal is 6 A, Itdoes not. And | realize it says under 5B
7 essentially summarizing the documents that are available 7 that the deseription of the means of diversion is a ditch
8 regarding the past use. So she’s not specifically talking 8 that captures spring water. However, this is a statutory
8 to her first-hand knowledge. 9 claim. Statutory claims were filed with the department so
10 The closest she gets is in the fourth paragraph, 10 people could fry to preserve their priority dates once the
11 it says, “The above propery was purchased by Eric and 11  mandatory permit stafutes came into effect.
12 Hattie Ravndal on June 1st, 1918, and Gerald and Velma 12 Statutory claims were just that. They were
13 Ravndal gold” the property. She doesn't specifically say 13 claims. They were never verified by the department. So
14 how long she was on the property, 14 this is one person's claim to what was going on, and
15 Judging by her {ast name, | would assume that 15 that's what the adjudication is all about.
18 she married into the Ravndal family, so they could have 16 And as | said early this morning, is it's my job
17 sold the property soon after they were married. It 17 1o take a claim from cradle to grave. We take the claim,
18 doesn't, again, specifically say how long she was on that 18 we investigate the elements of the ¢laim; and then based
19 property and what her first-hand knowledge of the ditch 19 on that evidence, we make recommendations to the court,
20 is; if she's been up in the ditch, if she's seen the 20 You know that from long history with it.
21 spring. It doesn'tspeak to any of that. 21 So this is a statutory claim, not a definitive
22 And so | can't take that into aceount, because 22 account. Did you want me to keep it?
23 it's just not that first-hand evidence that we need. 23 Q. Actually, one more point there. | think it's
24 Q. Okay, Your Honor. 24 5B. K says, "Ditch to capture spring water." Does it
25 Well, Ms. Van Bussum, let's go ahead and jumpto |25 saywhere that it capiures spring water?
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1 A. No. 1 THE COURT: And that's when we got the erroneous
2 Q. Okay. Let's go ahead and jump fo Number 5. 2 point of diversion recommendation?
3 Have you seen this document before? 3 MS. VAN BUSSUM: Exactly.
4 A. 1 have. 4 Q. (By Mr. Baxter) All right, let's jump to
5 Q. And did you consider it in your assessment? 5 Number8. Have you seen this document before,
6 A, 1did. 6 Ms. Van Bussum?
7 Q. And does this document support the contention of 7 A. | have,
8 the - of it being a manmade ditch between the yellow 8 Q. And did you consider this document in your
9 point and the plum point? % assessment?
10 A. No, it does not. It does say, again, 10 A. | did.
11 description under -- of diverting works, "Ditch from 1 Q. And does this — in your mind, does this
12 spring,"” and it doesn't say where the ditch is or the 12 document establish that the - the stretch between the
13  point of diversion for the ditch. And again, this is an 13 yellow point and the plum point is a manmade ditch?
14 adjudication claim, so this is not actually a verified 14 A, it does not.
15  water right. It's a claim to a water right. 15 Q. And what's your assessment -- Or actually, what
16 Q. Okay. 16 s this document, and what's your assessment of it?
17 THE COURT: Do we know when the claim was 17 A, This is a statutory claim from the Kozaceks. So
18 investigated, and who did it? 18 again, it's a statutory claim, and | have afready
19 MS. VAN BUSSUM: | can make a guess. 18 established that we don't weight these very heavily when
20 THE COURT: The SRBA claim, that is. 20 reviewing them.
21 MS. VAN BUSSUM: The SRBA claim was filed — Oryou [ 21 The statutory claim says that the point of
22 want when it was investigated. The field exams were done 22 diversion is in the southwest/southwest, and the
23 inthis area by the contract field examiners around 2005, 23 department would say that the point of diversion is in the
24 2008. And most of the recommendations were made about 24 southwest/southwest.
25 that time, as well. 25 The description of the diversion works, it talks
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1 about a head box. And]-- There's no evidence of a head 1 southwest/southwest of Section 15. Again, the department
2 box or a spring box where water arises on the properiy 2 agrees the point of diversion would be in the
3 according to my site visit that was done. |1 was unable to 3 southwest/southwest of 15,
4 locate that. 4 But again, this is a statutory claim to a water
5 And the Kozaceks actually, if we're going to go § right. This is not a verified water right.
6 there, the Kozaceks agreed to have the point of diversion 6 Q. Ali right —
7 at the yellow dot. 7 THE COURT: Mr, Baxter, just for my sake, we've
g Q. Well, we've had conversations about that 8 always been referring to IDWR Exhibit 2 il along here,
9 already, and so lef's - 9 and there's -- there's a blue line down the left side
10 A. (Unintelligible). 10 here. And then there's a yellow line between those two.
i1 QL. - let's just go ahead and leave that behind. 11 s that a quarter/quarter?
12 A. lalmost hesitated to go there, but -- 12 MS. VAN BUSSUM: Itis, Special Master. The blue
13 Q. Ms. Van Bussum, could you be handed Number 77 13 line is the section line. You'll see, in the legend, it's
14 Actually, | don't have a copy of that one, so I'm going to 14  called out. The quarter/quarter line doesn't stick out
15 come join you, Ms. Van Bussum. 15 very clearly in the legend. The blue -- the light -- the
16 Ms. Van Bussum, have you seen this docurent 16 fine blue line is a section line.
17 before? 17 THE COURT: Well, what's the yellow?
18 A. | have. 18 MS. VAN BUSSUM: The fine yellow line is
19 Q. And did you consider it in your examination or 18  quarter/quarter lina.
20 your work here? 20 THE COURT: So what we're actually looking at here,
21 A. tdid. 21 this is - this entire block right here in which the
22 Q. And could you identify for the court what that 22 yellow dot is, that is the southwest of the southwest of
23 document is? 23 Section 157
24 A. This document is a statutory claim from Ann 24 MS. VAN BUSSUM: That's correct,
25 Noyes, and it lists the point of diversion as being in the 25 THE COURT: Okay.
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1 MR. BAXTER: So if the witness could be handed 1 Q. And what is this document?

2 Number 8. 2 A, This is an affidavit from Harcld Hanson.

3 Q. (By Mr. Baxter) And again, | don't have a copy 3 Q. And does this document, in your opinion, support

4 ofthat, Ms. Van Bussum. I'm (inaudible). 4 the position that the stretch between the yellow dot and

5 A. Sure. 5 the plum dotis a manmade ditch?

6 Q. Ms. Van Bussum, have you seen that document 6 A. lt does not.

7 before? 7 Q. Why not?

8 A. | have. 8 A. The affidavit says: "The water that raises on

9 Q. And did you consider it in your assessment? 9 the lower end of" his ranch, meaning the Hanson ranch, "is
10 A, | did. 10 caught in a ditch that goes to irrigate part of the
11 Q. And what is that document? 11 ranch." it does not specify where the origin of that
12 A. This document is the original notice of claim 12 ditch is or where the point of diversion for that ditch
13 for the SRBA claim for Stuart Feiton. 13 is. It simply says it's caught in a ditch.
14 Q. And again, what is the significance of that 14 MR. BAXTER: Can the witness be handed Exhibit
15 document to you? 15  Number 11.
16 A. Again, it's an adjudication claim, so it's an 16 Q). (By Mr. Baxter) Ms. Van Bussum, | don't know
17  unverified water right that was filed with the department 17 if you got to take a look at this document before today.
18 for our review. And under the description of the 18 Is that correci?
19  diversion works, it again calls it a head box. And again, 19 A, |just saw it today for the first time.
20 my site visit did not show any evidence of a head box or 20 Q. Okay, have you had an opportunity to fake a ook
21 any intervention -- or human intervention in the stream 21 atit?
22 until the yellow dot. 22 A. | have.
23 Q. Al right. Well, let's - let's jump to Exhibit 23 Q. And does this document cause you to change your
24 10. Ms. Van Bussum, have you seen Exhibit 10 befare? 24 conclusions?
25 A. | have. 25 A, It does not.
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1 Q. Why not? 1 going to puta ranger station in this area.”

2 A. | could go through real quickly. Mr. Jones 2 And he then suggests a location up on Sheep

3 wrote to -- Levi Jones wrote to the Secretary of 3 Creek, which is up off the top right-hand corner of the

4 Agriculture. He was clearly upset that the Forest Service 4 map. And Il defer to the parties for actually how far

5 wanted to take some of what he believed was his property. 5 itis up Sheep Creek. And he's saying, if | can talk

6 And he wrote to the Secretary of Agriculture, 6 about--

7 asking the Secretary to concede on his behaif -- or 7 So it's, of the exhibit, it's page 5. It's

8 intercede on his behalf and take that land - it's 8 halfway down. He says -- He's -- he's told them "you

9 actually what we have been calling the hootleg, as far as 9 should find a location up on Sheep Creek and give me my
10 1 cantell. 10 land." And he says: "This land | mention is better for a
11 Q. So could you actually approach the map and point 11 station,” meaning the land up on Sheep Creek, "because it
12 outtothe special master the location that we're talking 12  lies right on Sheep Creek where they could have splendid
13 about there? 13 water the whole year round."
14 A. Sure. [ was able to talk with Steve Spencer, 14 And he says: "While on my land, a ditch or pipe
16 who was here earlier with the Forest Service, and what 15 2,000 feet from a spring is necessary, and they would have
16 we've got, we've got a mining claim that came up thisway, |16 to dig a" deep -- "ditch at least a mile-and-a-half long
17 and a homestead that came this way. 17 from Sheep Creek to water their land."
18 And for some reason, they did not meet. Andso |18 What he's essentially saying is "if you're going
19  when the land was -- was designated a national forest in 18  to get water right here, it's going -- you're going to
20 1906, this land became part of the Forest Service. 20 have to pipe or ditch from the spring 2,000 feet" He's
21 So Mr. Jones is writing the Secretary of 21 overestimating the distance here, certainly. "You're
22 Agriculture in 1908 saying "the Forest Service surveyoris |22 going to have to pipe or ditch from the spring onto the
23 telling me this isn't my property. You need to make this 23 property or --andfor," I'll say -- "you're going to have
24  my property." 24 to dig a ditch from Sheep Creek.”
25 The Forest Service surveyor is saying "we're 25 And actually, there is a ditch from Sheep Creek,
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1 and you can see the point (uninteiligible). Steve 1 both from Sheep Creek coming down the east side of the
2 Spencer, again, from the Forest Service, pointed out a 2 highway, and water from the spring on the west side?
3 ditch. And you can see it on the map running in a flow 3 MS. VAN BUSSUM: No. It appears that the Forest
4 direction here, so generally southwesterly. 4 Service decided just to dig a ditch from Sheep Creek.
5 And it runs to the other side of the highway. 5 And | would imagine that was a little easier
6 And again, those are Forest Service buildings. That would 8 given mast, if not all, of the land from Sheep Creek to
7 be the southern side of the highway. 7 the ranger station was Forest Service land. They didn't
8 So essentially, the Forest Service did dig a 8 have to go on private land. If they had, they probably
9 ditch from Sheep Creek onto that property, but they still 9 would have come diagonally across the property to serve
10 retained the property on the other side, and did not give 10 the ranger station.
11 that to Mr. Jones. 14 Q. (By Mr. Baxter) All right, Ms. Van Bussum, so
12 THE COURT: What are those green dots on the east 12 these, | think the documents that have been submitted as
13 side of the highway? 13 evidence of — of — that this has been —
14 UNIDENTIFIED: Seitling ponds. 14 Al least one -- one expert's conclusion, these
15 THE COURT: For? 15 are the documents that support this is 2 manmade ditch.
16 UNIDENTIFIED: (Unintelligible). 16 And you would disagree with that conclusion?
17 UNIDENTIFIED: The old septic system for the ranger 17 A. lwould disagres, yes.
18 station. 18 Q. Well, let's talk about some of the other colors
19 THE COURT: Why would you put it upgradient from the |19 and brush strokes.
20 ranger station? 20 MR. BAXTER: [ the witness could be handed Exhibit
21 UNIDENTIFIED: I'm not sure. 21 Number 12.
22 UNIDENTIFIED: Too bad he's not here. 22 Q. (By Mr. Baxter} Ms. Van Bussum, what is that
23 THE COURT: | know water flows downhill, but - 23 document?
24 MR. BAXTER: It all flows downbhill. 24 A, This is a topographic map of what looks like the
25 THE COURT: So the ranger station is served by water |25 area in question. “Site Location Topo Map, Felton
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1 Heltsley Site," is what it's titled. 1 the "r"in "Fork,” right in that general area.
2 Q. Okay. So when you worked on this, did you 2 THE COURT: Now, that's your recommended point of
3 consider the topographic map for this area? 3 diversion?
4 A. Yes, I did. 4 MS. VAN BUSSUM: That's correct.
5 MR. BAXTER: And Your Honor, do you have a copy of 5 THE COURT: The yellow dot?
8 the topographic map? |think it's going fo be important 6 MS. VAN BUSSUM: That would be the location of the
7 forusfo - | guess | have an extra copy. I'll give it 7 yellow dot.
8 to the special master. | want to go in a liitle more 8 THE COURT: Ckay.
9 detail about that topographic map (inaudible). 9 Q. (By Mr. Baxter) So actually let's go ahead and
10 THE COURT: Thank you. 10 mark that on that exhibit, if we could. Pm just going to
11 MR. BAXTER: Thank you, Your Honor. 11 hand you a simple blue pen.
12 Q. (By Mr. Baxter) Where about on that map is the 12 THE COURT: Azure?
13 piace of use that we're talking about here today? 13 A. Ckay, so I'll just put a blue circle in the
14 A. Youmean the point of diversion? 14 viclnity of the "o" and the "r" in the word "Fork" on the
15 Q. Let's talk about the point of — Yeah, | should 15 exhibit,
16 say the point of diversion and the properties we're 16 Q. (By Mr. Baxter) Soit's rather a large scale
17 talking about here today. 17 of a map and it's kind of difficuli to pinpoint, but all
18 Thank you for the clarification there. 18 right, Ms. Van Bussum, let's talk about your experience
18 A. The point of diversion that we're talking about 19  evaluating topographic maps. Do you have any experience
20 today is -- Well, if you look in the center of the map, 20 evaluating topographic maps?
21 you can see where it says "North Fork Ranger Station,” and | 21 A. 1do.
22 we were just falking about the ranger station. 22 Q. What's that experience?
23 If you go across the highway from that, you've 23 A. Well, certainly in my -- in my employment at the
24 got the word "Fork," and the point of diversion we're 24 department, we assess topographic maps as part of the
25 talking about, I'm going to guess, is between the "o" and 25 evaluation for a vast majority of our water rights,
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1 | also have other experience where, when | was 1 2,000 feet. | was doing the calculations on my phone a
2 in graduate school, | was a teaching assistant for Geology 2 little hit ago.
3 100 and 101 at BSU, and we taught units every semester on 3 If you take a look at where the point of
4 analyzing topographic maps and actually had the students 4 diversion is —~ so around the "o" and the "r" in the word
5 draw their own topo maps. 5 "Fork" -- and you go just upstream of that, you'll see
6 Q. Okay, well, let's - let's evaluate this 6 where one of these contours actually crosses the sfream,
7 topographic map and see if it - | think a conclusion 7 okay. And if you go back to the word "Fork" and you go
8 reached here was that this topographic map suggests that 8 siightly downstream of that, you'll see where another one
9 the water would run quickly to the North Fork. 9 of these contours crosses the stream.
10 What do you see, or what does this topographic 10 And in my estimation, that's about -- And i
11 map tell you? 11 eyeballed this. ii's about an inch and a half or so
12 A. Weli, what -- And I'm going to have to verify 12 between the two, which would be about 3,000 feet,
13  with Roger just a couple of things. Just these are 13 Obviously, there's room for error here, give or take.
:14  20-foot contour intervals, it looks like. 14 It's about 3,000 feet or so between these two
15 So | looked at the index contours and they 18 contours that cross the North Fork, and they're 20 feet in
16 appear to be about 100 feet apart, and there are five 16 elevation apart. 8o there are no -- no contours --
17 contours between them. So 100 feet -- 100 feet in 17 contour intervals between them, so we just have a 20-foot
18 elevation, that is, divided by five would be prefty 18 elevation change from one to the next.
19 standard for 20-foot contour intervals. 19 So if we calculate the slope of that — So it's
20 And a contour interval, for those that don't 20 the change in elevation divided by the distance. We have
2% know, would be the interval -- or one of these squiggly 21 a 20-feet elevation change divided by 3,000 feet in
22 lines to the next would be an elevation change of 20 feet; 22 distance. You come up with less than one percent slope.
23 so they appear to be 20-foot contour infervals. 2 it's essentiaily, how did i caiculate this
24 And if the - if this is kept to the standard 24 out-- It's less than a thousandth of an inch. Or I'm
25 scale of 1 to 24,000, that wouid be 1 inch is essentially 25 sorry, a thousandih of a foot elevation change for 1000 -
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1 I'm sorry, for one foot in distance. Soit's —it's a 1 Q. Well, let's talk about that. When — when
2 very, very low gradient in this area. 2 you're taking a look at evidence and you take a look at
3 Q. So - soin other words, thisis a fairly flat 3 this map or a GIS overlay, what is it - is your
4 area? I'mirying to putit in layman's terms. | 4 experience is the better evaluation? Sitting in an
5§ understand what you're saying there, but I've -- I've been 5 office, taking a look at -- at two-dimensional maps, or
6 given mixed pictures of - today of what this fand looks 6 going out and taking a look at what's on the ground?
7 like. And unfortunately, we can't go out there, 7 A. In my opinion, there's no substitute for
8 And | think one of the experts testified that 8 ground-truthing. The aerial photos have come a long way,
9 they used this to draw the basis that the water would - 9 and they're awesome, and I'm so glad that we have them.
1¢  would go fowards the North Fork direcily. 10 And | use them a lot. But when you have an area of
1" Would you draw the same conclusion from this 11 contention, there's just - there's Just no substitute for
12  map? 12 actually going out there and faking a look.
13 A. As | said in my earlier testimony, [ think the 13 And i think | heard Roger say these are 40-foot
14 water would eventually reach the North Fork if it 14 contours, so - | was eavesdroppiny, and | heard 40. And
15 continued to follow its natural path. [ don't think the 15 they very well may be. That would change the slope
16 water would head directly to the North Fork from where it 16  measurement just a little bit, not enough to be very
17 generated, or even just slightly below where it generated. 17  significant. My conclusion still stands that it's a very
18 Q. So again, you considered this, this was part of 18 low-gradient area, very fiat.
[ the broad brush, or the strokes that you considered in the 18 Q. So this area is fairly flat, okay, thank you.
10 picture; but given the detailed information when you took 20 THE COURT: Would those sewage ponds being north of
11 alook at the document, you didn't rely upon this 21 the ranger station be there simply because, as you're
}2  document? 22 saying, it's very flat out there? Maybe the ranger
'3 A, It wasn't my sole piece of evidence in 23 station is actually above those?
4 determining it. But certainly, you look at this kind of 24 UNIDENTIFIED: |-- I think, Your Honor, there's
‘5 thing. 25 a-—there's a sliver -- | don't know when it was —
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1 Basically, if you just go on either side of the 1 Q. (By Mr. Baxter) Ms. Van Bussum, | think this
2 sewage ponds, there's a plece of Forest Service properly 2 case actually really presents a neat issue of law and kind
3 inthat section, also. There's a piece of private 3 of when -- when does something become a point of
4 (unintelligible) to the north and kind of splits. There's 4 diversion. From the department's - How does the
5 & piece of private halfway on the lower end. 5 department define what a point of diversion is?
6 I think they had to find a spot to get it far 6 A. The point of diversion Is defined as where water
7 enough from the ranger station itself, and that was the 7 leaves the natural system -- or where water is diverted to
8 farthest piece of property they -- they coutd do it. | 8 leave the natural system.
9 don't know if that answers your guestion. 9 Q. And you have been present for much of the
10 THE COURT: Well, is it downhilt from the ranger 10 eariier testimony by the witnesses. | believe you were
11 station to the settling ponds? 11 here for Ms. Crawford's testimony, were you not?
12 UNIDENTIFIED: No. And I'n not really sure - That 12 A. Yes, | was,
13 seems weird they pumped it up there. It's never really in 13 Q. And -- and she talked about developing a -- a
14 use. | don't know -- ['ve always heard that's the - 14 well out of a spring box. Were you here for that
15 thatis for the - for the bunkhouses there. I'm not sure 15 testimony?
16 what else it would be for, though. I've only heard those 16 A. She didn't actually falk about a well out of a
17  are the sewage ponds for the — 17 spring box. She said they developed a spring above the
18 MS. VAN BUSSUM: For the bunkhouses. 18 road and put a spring box in.
19 UNIDENTIFIED: Yeah. 19 Q. So developed a spring, okay?
20 THE COURT: That may not be relevant. | thought 20 A. It's Mr. Murphy who has the well on his property
21 that might explain the gradient, the flatness up here. 21 now.
22 UNIDENTIFIED: Oh, it's very flat in there. But 22 UNIDENTIFIED: There's no spring box there any mare,
23 yeah, | don't know ifit's a higher grade or lower grade. 23  and | don't know if the road has changed compared to -~
24 ltis very, very flat, but | don't know if it just gravity 24 lt's in a very close location, but we have a 12-foot -
25 flows or they pump it or what they do. (Unintelligibte). 25 MS. VAN BUSSUM: Oh, it's an easement onto the Hull
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1 property, isn't it? 1 new water right.
2 UNIDENTIFIED: Yes. 2 And she said she entered the property in 1968,
3 MS. VAN BUSSUM: I'm sorry, | misspoke. 3 but she didn't say exactly when they developed this spring
4 MR. RIGBY: Again, as long as we're talking about 4 and put the spring box in. And that really flirts with
5 testimony, | think her testimony was yes, that's how they 5 the mandatory permit statute date for this area.
6 got their water, as well, out of that spring box. The 6 So we could be talking about an application for
7 spring box actually took the spring and diverted it into 7 permit or, certainly, moving a priority date, or even a
8 the culvert across the road at that time. 8 newclaim for a new point of diversion.
g MS. VAN BUSSUM: They said that they developed the 9 Q. But that sounded like a new development of --
10  spring above -- above the road -- 10 of -- Her testimony was that it wasn't there hefore, and
11 MR. RIGBY: That's right. 11 it's my --
12 MS. VAN BUSSUM: - and used it for in-home use, 12 A. It sounded like post-1968 development, because
13 yes. 13 she testified that she was on the property starting in
14 MR. RiGBY: That's right. And - and also put it 14 1968,
16 info the culvert across — to go across the road. 15 MR. RIGBY: But Your Honor, again, you're ignoring
16 MS. VAN BUSSUM: (Indicates.) 16 the testimony of her saying she came there, and it was
17 Q. (By Mr. Baxter) And Ms. Van Bussum, there's 17 already developed. She just put in the box itself.
18 some - Kind of represents a unique aspect. | don't know 18 A. She said she developed the spring.
18 ifyou caught it, as well, but what did that really sound 19 UNIDENTIFIED: No.
20 like toyou? 20 MR. RIGBY: No, she did not.
21 A. It sounds like a new water right to me. It 21 MS. VAN BUSSUM: Yes.
22 sounds like a water right is -- is just then being 22 UNIDENTIFIED: No.
23  developed. There was -- [f they developed the springs, 23 MR. RIGBY: No, she didn't.
24  there had been no spring box there hefore, there had been 24 MS. VAN BUSSUM: She said they developed the spring.
25 no digging out there before, that's the development of a 25 UNIDENTIFIED: No,
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1 MR. BAXTER: Well, I think the neat opportunity - 1 Q. - and some of the other testimony | think

2 MR. RIGBY: Hey, you know - 2 referenced the cleaning out of the - of -- they were

3 MR. BAXTER: — is Special Master Drolan will be able 3 calling it the ditch; going up, removing branches.

4 1o review the record and — 4 Does that establish a water right - or does

5 MR. RIGBY: -- tell you what, this is getting bad. 5 that establish a point of diversion, in your mind?

6 MR. BAXTER: -- determine whether or not that's the ] A. No, it does not.

7 testimony. Soldon't want to get into a shout -- 7 Q. Why is that?

8 shouting match, 8 A. Well, as Ms. Liebrecht testified earlier, the

9 And Mr. Rigby, I'd appreciate it if you not 9 WNorth Fork has been cleared out, They have had debris
10 shout at my witness, so -- 10 cleared out of the Morth Fork. She said it appears to be
11 MR. RIGBY: Well, all I'm saying is that — 11 channelized -- or not channelized, I'm soiry. 1t appears
12 MR. BAXTER: | shouldn't say shout, but argue with 12  to be siraightened along the highway.
13 my witness. 13 That doesn't make the North Fork a ditch.
14 MR. RIGBY: -- when everything is going against, 14 Q. So if somebody (unintefigible) -- In other
15 because she's taking every example and -- and inferring it 15 words, you're saying if somebody gaes up and does some
16 against my client when -- when clearly there is a 16 work on a previous stream, that doesn't necessarily mean

47 different definition (inaudible). 17 that that makes it a point of diversion?
18 MR. BAXTER: Your Honor, if Mr. Rigby wants fo 18 A. That's correct.
19 present closing argumeni on this, | - 19 MR. BAXTER: Okay.
20 MR. RIGBY: Wall, everyone did, so | guess It join 20 Your Honer, | have no further questions. Thank
271 in. 21 you. | appreciate the court's indulgence.
22 MR. BAXTER: Actually, ! think i'm asking questions 22 THE COURT: Do we have any recross examination of
23 of the witness at this point. 23  Monica?
24 Q. (By Mr. Baxter) Ms. Van Bussum -- 24 MR. RIGBY: Yes, Your Honor, just a few.
25 A. Yes. 25
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1 RECROSS EXAMINATION BY MR. RIGBY: 1 diversion in their claim as far as their water right, is

2 Q. | guess -- Inttially, | guess my concern is 2 that correct?

3 that when you -- when you indicate the numerous claims and | 3 A. From their testimony, it appears their intent

4 you're still treating them all like it's a single claim 4 was that, yes.

5 and not giving any weight to them, that concerns me. 5 Q. And doesn't adding the additional nurmber of

6 (Unintelligible). But I'm a fittle unnerved by that, 6 people and the witnesses that have been here today --

7 But having said that, there are numerous claims, 7 doesn't that -- isn't that part of your consideration, or

8 and they all - even though a lot of them have different 8 should be part of your consideration?

8 (inaudible) in points in diversion, which even the 9 A. ltis part of my consideration. It's - You
10 department screwed up on the point of diversion -- So 10 take, like | said earlier, you take it from cradle to
11 you're not going to hold that against them, are you? 11 grave. You take every piece of evidence thatis
12 A. What's your question? 12 available. "You" meaning me, the department.
13 Q. My question is: They have - Is there any 13 Take every piece of evidence that is available,
14 dispute from which you heard today that the point of 14 and you make conclusions. It's like being a defective.
15 diversion as being claimed is the whatever color it is 15 You've gotthis piece and this piece and this piece, and
16 dot? 16 you have to decide what tells the most cohesive story.
17 A. It appears from the testimony the intent of 17 Q. Okay, and -- and let's -- let's discuss the most
i8 the claims was fo put the point of diversion at the 18 cohesive story. All the evidence I've heard today of
18  plum-colored dot. 19 those who have been there -- not the newcomers, but those
20 Q. And there are numerous of those claims by 20 who have all been there -- is that it was always
21 numerous people? 21 considered a ditch. Does that mean something?
22 A. Now, there's a difference between statutory 22 A. I've actually been in a trial where this issue
23 claims and adjudication claims. 23 was discussed before, and we had withesses that said jt
24 Q. | realize that. But I'm just saying there's 24 was a ditch, and we had witnesses that said it was a
25 numerous people that have claimed that to be the point of 25 natural channel. So I've been in this exact scenario
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1 before. 1 that.
2 Q. No, I'm not asking you the witnesses that are 2 A, What I'm saying is | took the evidence that was
3 saying it's a natural channel now. I'm saying all of 3 available. If the evidence is - is lacking in a certain
4 those witnesses that were back during all of these years, 4 way -- So if the evidence doesn't say, for example, where
5 all of them said it was a ditch. In fact, to my 5 the point of diversion is --
6 knowledge, | heard no evidence at all during those years, 6 Q. But you're not answering my question. I'm
7 until the newcomers came, that there was ever anyone that 7 sorry, but you're not answering my question on the stand.
8 said It was not a ditch. 8 Doesn't that mean something to you that it was
9 Have you -- do you know of any? 9 never raised as a non-ditch until now? And we're talking
10 A. Do know of any who say it was not a ditch? 10 recently.
11 Q. Who said back then, made any documents or made | 11 MR. BAXTER: Again, Your Honor, lack of
12 any claims that said it was not a natural -- that it was 12 documentation about whether or not there was a ditch
13 anything other than a ditch? 13 previously is not the issue here, Ms. Van Bussum has been
14 MR. BAXTER: Your Honor, a lack of documentation 14  asked to evaluate the information that's been provided to
15 doesn't mean that it's true. 15 her.
16 MR. RIGBY: | didn't ask that. I'm saying 16 MR. RIGBY: And I'm asking her --
17 She's talking about all the things that she's used in her 17 MR. BAXTER: She has made statements with regards
18 evaluation, and I'm asking her; 18 to her evaluation of the testimony that was provided.
19 Q. (By Mr. Rigby) Of those people, the numerous 19  Specifically, as testified, what she thought of the
20 people with the evidence that's been presented, was there 20 statements that have been provided here.
21 one of them or any documentation that said that it was a 21 Wir. Rigby is now hounding her.
22  stream? 22 MR. RIGBY: I'm not hounding her. P'm asking her
23 A. | think you're leading me a little hit, 3 doesn't that mean something, and she's not answering my
24 Q. Well, you're -- I'm -- You're obviously an 24 question.
25 adverse witness. [-- | hope | have the indulgence to do 25 THE COURT: We're getting a little late and cranky
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1 here. | can understand why, foo. Ii's about 8:58, almost 1 Isn't there an argument that it does say
2 9:00. 2 "spring," then in essence you -- you would have to —
3 Ms. Van Bussum, can you answer? | think what 3 "Ranger station, you would have to pipe your -- your ditch
4 Mr. Rigby is simply saying is - He says from his 4 or pipe your water from the spring fo get to the ranger
5 viewpoint, all the evidence points one way; and | think 5 station"?
6 he's suggesting you're disregarding that. 6 A, It does say that.
7 MS. VAN BUSSUM: | don't see evidence that pointsto | 7 Q. And so therefore isn't it just as logical to
8 it being a ditch starting at where the plum circle is. 8 assume, because even your testimony would say that the
8 The evidence that | have would lead me to believe that the 9 natural channel of the spring is heading up along the --
10 point of diversion is the yellow dot. 10  the rim of the mountain, that -- that in fact that -
11 | don't have evidence that | see as credible or 11 I mean the -- For them to absclutely ignore
12 sufficient fo say that the channel between the yellow dot 12 that, isn't it an explanation -- one of the explanations
13 and the plum circle would be considered a ditch. | just 13 could be "not in my ditch; you got to get it from the
14 don't have anything sufficient for the department or me as 14 source itself, the spring"?
15 the department to recommend it as a ditch. 15 A. The distinction to make here is that Mr. Jones
16 THE COURT: Okay, | think that answers Mr. Rigby's 16 Is not saying the spring or ditch is there atall. He's
17 concerns. 17 not saying it's physically there. He’s saying they would
18 Q. (By Mr. Rigby) | guess I'm referring to some 18 have to pipe or ditch from the spring to the ranger
12 specific testimony that you have just given as to the 19 station.
20 issue of this ranger station and the argument that 20 Q. Okay, but ! guess | — I - from -- from your
21 Mr, Jones -- s it Mr. Jones? It's getting toc late. 21 testimony was then -- then there wasn't a -- anything
22 A, ltis Mr. Jones. 22 developed at all to get the water to our -- our lower
23 Q. — Mr. Jones had -- had with the Forest Service. 23 land. Buteven --
24 And | guess, there again, | can clearly see a different 24 MR. BAXTER: Your Honor, | think he's
25 interpretation than the one you concluded. 25 mischaracterizing Ms. Van Bussum's argument —- or
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i testimony here today. [ think Ms. Van Bussum -- 1 after the hearing, if that's aceeptable to all the
2 This -- this document was provided to suggest 2 parties.
3 that this proves that that stretch between the yellow and 3 THE COURT: And that wilt get it down to a 10-acre
4 plum dotis a manmade ditch. And Ms. Van Bussum's 4 tract?
5 testimony is simply that that -- this document does not 5 MS. VAN BUSSUM: Yes, that would be down to a
6 establish that fact. 6 10-acre tract.
7 MR. RIGBY: Well, obviously, 'l let the court see 7 THE COURT: Okay. Justfor my understanding, to
8 itwhen it says "under my main ditch." 1 guess we'll let 8 make sure: Your recommended point of diversion is in the
9 the court read the document and make the decision 9 southwest of the southwest?
10 yourself. 10 MS. VAN BUSSUM: That's correct.
" Q. (By Mr. Rigby) Again, getting back to our 11 THE COURT: And they're claiming the point of
12 concem here, is do you or have you had an opportunity to 12 diversion is in the southeast of the southwest?
13 determine where the plum drawing is at for purposes of 13 MS. VAN BUSSUM: Yes.
14 our -- our motion to amend whatever claim is necessary to 14 THE COURT: Okay.
15 make our actual legat description fit with the evidence 15 Q. (By Mr. Rigby) And again, because of the
16 that we have put -- provided as being our point of 18 Iateness in the hour, 'm going to ask this in a different
17 diversion? 17 way. If —if -- if -- if Ann were to testify that Carl's
18 MR. BAXTER: Your Honor, might | offer a compromise |18  ditch wasn't built by the Forest Service, that it was
19  on this issue? That the department provide the -- the 19  already there, you -- you believe that's wrong?
20 court with a letter that says "should the court decide 20 A. Is Ann testifying to her firsthand knowledge of
21 that the -- 21  when the ditch was put in?
22 UNIDENTIFIED: Purple. 22 Q. I'm-I'm—
23 MR. BAXTER: -- purple, the plum dot is the correct 3 MR. BAXTER: Your Honor, calis for speculation on
24 point of diversion, here is the legal description"? We 24 behalf of the wiiness.
25 can provide that in written documentation to the court 25 MR. RIGBY: She asked me the question. Am I the
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1  witness? And the answer is "yes." 1 of the spring or the ditch that we're talking as far as
2 Q. (By Mr. Rigby) Well, I - | think her 2 Spring -- Spring Ditch is concerned.
3 testimony -- She maintains she can prove that. 3 THE COURT: Well, has anybody suggested --
4 Again, it's so darn late, | don't - | don't 4 MR. RIGBY: | just didn't want there to be
5 know how relevant it is; but again, it's another one of 5 confusion.
6 those where what's your evidence -- 6 THE COURT: |Is anybody suggesting water from that
7 I guess I'll ask you that: What's your evidence 7 ditch on the west - east side of the highway --
8 that that ditch was built by them? 8 MR. RIGBY: No.
9 A. Can you be more specific? 9 THE COURT: -- contributes to the place of use
10 Q. You testified that Carl's ditch was —~ How was 10 claimed here?
11 it put? 11 MR. RIGBY: No, but she raised -- she raised it. |
12 A. What are you calling Cari's ditch? 1 need that 12 just wanted to make sure that it's not relevant.
13 first. Sorry. 13 THE COURT: Ckay.
14 Q. I'm sorry, I'm sorry. 14 UNIDENTIFIED: That's on the homestead, Your Honor.
15 MS. HELTSLEY: You said that fhe Forest Service had |15  You can see on Levi Jones' property that the old Carl's
16 a ditch all the way up to Sheep Creek. 16 ditch comes out of Sheep Creek.
17 MS. VAN BUSSUM: Yes. 17 The homestead for Levi Jones was actually on the
18 MS. HELTSLEY: And that the Forest Service built it. 18 east side of the river, up around the bend, the current
19 MS. VAN BUSSUM: Yes. 19 Farrell house. They expanded it. They brought water ali
20 MS. HELTSLEY: That's inaccurate. 20 the way down to the ranger station.
21 MS. VAN BUSSUM: Okay. 21 THE COURT: Okay, did that make sense?
22 THE COURT: And now you were talking about the ditch | 22 MS. VAN BUSSUM: tt did.
23 huilt on the east side of the highway? 23 THE COURT: Okay.
24 MR. RIGBY: That's right. That became relevant 24 MR. RIGBY: Nothing further, Your Hener.
25 because of the issue of could it be another area instead 25 THE COURT: Qkay, the claimants resi?
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1 MR. RIGBY: Yes, [ guess with our redirect, we 1 THE COURT: Suggested findings of fact,
2 would. Or no, were we on redirect? I'm not — 2 Are you folks familiar with that, that congept?
3 MR. BAXTER: Recross examination. 3 After atrial is over with, the court - and I'm [eft with
4 MR. RIGBY: | lost it a long time ago. On 4 this mountain of evidence -- and sometimes what I have
5 recross -- § done in the past and I'd fike to do here, | think, is to
<] THE COURT: Recross, right. 8 give you a chance to tell me what you think the evidence
7 MR. RIGBY: -- recross, we rest. 7 showed, kind of 2 summary sort of thing. Not necessarily
8 THE COURT: Now, is there anything further from 8 a narrative, but you could say “well, this shows this and
9 [IDWR? 9 thatshowsthat" So that's your proposed findings of
10 MR. BAXTER: No, Your Honor. 10 fact.
11 THE CQURT: Anything further frorm Mr. Hull and ekl And then maybe on top of that, you can give me
12 Mr. Murphy, other than you want to get out of here? 12 your conclusions that you want to draw from that. But
13 MR. HULL: Your Honor, can | say something just 13 that's done in writing, and everybody else gets a chance
14 really quick in closing? 14 1o see what you're - you're submitting, and yougeta
15 THE COURT: We can consider it closing arguments. 15 chance fo see what they have submitted.
18 MR. RIGBY: Do you want to hear them tonight? 16 UNIDENTIFIED: That's fine, Your Honor.
17 MR. HULL: it will take me two minutes, our 17 THE COURT: So that will give everybody a chance to
18 argument. 18 kind of stew over what was presented here, to maybe
19 THE COURT: Well, there are several possibilities. 19 eliminate the fluff and get down to the real basics.
20 We could hear your two minutes now, and then 20 "Here's what the real important facts showed," and maybe
21 offer everybody the chance to submit closing arguments in 21 "here's what it didn't show.” And then submit that to me
22 writing. Hopefully maybe closing arguments and findings 22 inwiting. And we can set a deadline.
23 of fact. 23 And in a sense, that would be your closing
24 MR. RIGBY: That -- that's what |'d prefer, 24 argument. Thats a possibility, if you folks are willing
25 Your Honor, 25 to go along with that. Do you think that will work?
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1 UNIDENTIFIED: Yes, sir. 1 Ms. Van Bussum?
2 THE COURT: That will get us out of here a litlle 2 MR. RIGBY: Absolutely.
3  bit sooner. 3 MS. VAN BUSSUM: It's more comfortable in my chair
4 MR. BAXTER: May Ms, Van Bussum leave the stand, 4 over there,
5  Your Honor? 5 THE COURT: Go ahead.
6 THE COURT: Lets see, would IDWR be submitting any? 6 MR. RIGBY: Your Honor, here's my problem: | am so
7 MR. BAXTER: Heck, no. 7 booked this next little while that -- | mean | hate to say
8 THE COURT: We have your report and recommendation, | 8 this, but | mean about 30 days.
¢ andwe're done. 9 THE COURT: That wouldn't bother me at all.
10 MR. BAXTER: Leave it to the parties. 10 MR. RIGBY: Okay.
1 THE COURT: Okay. 11 THE COURT: As you know, | have got one of your
12 MR. BAXTER: Unless -- 12 trials -
13 THE COURT: Well, in that case -- 13 MR. RIGBY: Yeah, you got a couple.
14 MR. BAXTER: Unfess the parties agree it's 14 THE COURT: -- that (unintelligible).
15 necessary, but I'd prefer not to. Thank you. 15 MR. RIGBY: It's okay, it's okay. | — | mean like
16 THE COURT: How much time do you want to get to 16 | say, | totally understand. This is just one after
17 submit clesing arguments and findings of fact, conclusions 17 another.
18 of law? 18 THE COURT: What do you fotks think about -
9 MR. RIGBY: You know, Your Honor, | - 19 You're saying 30, B0 days or?
10 THE COURT: If there really are any conclusions of 20 MR. RIGBY: Well, if the court will allow us 60
M law, or just pure fact, 21 days, | would -- | would love it, because of what I've got
12 MR. RIGBY: Well, | mean | guess the point being if 22 going now,
13 we feel like there are, we certainly can submit them for 23 MR. BAXTER: Doing back flips?
!4 your consideration, 24 THE COURT: | don't think anybody's in a real hurry.
!5 THE COURT: Sure. Canwe just dismiss 25 MR. RIGBY: No, it's not an emergency situation.
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1 It's along-term situation. That's obviously our concern. i MR. RIGBY: With that amount of time, | can do it
2 THE COURT: Well, with everybody's permission, maybe | 2 THE COURT: But the general idea is that you wouid
3 we'll just go ahead and set a 60-day dead¥ine for parties 3 submit yours simulianeously —
4 tofile proposed findings of fact and closing arguments. 4 MR. RIGBY: Yes.
5 Because, as [ understand it, there aren't any 5 THE COURT: -- with the other parties, Mr. Hull and
6 questions of law here. Questions of law are unique in 6 Mr. Murphy. And of course, you may all copy to IDWR, and
7 thatthey don't depend on any particular facts. Thatit's 7 copies to Mr. Righy. Okay, and it doesn't have to be in
8 purely a question of law, and | don't think that's the 8 any particular form, just simply call it "Proposed
9 issue here. 9 Findings of Fact, Conclusions of Law, and Closing
10 MR. RIGBY: Well, but there could be, Your Honor., 10 Argument.” That's simple enough.
11 So therefore, | guess what we -- what we -- If we feel 11 I think we've got all the exhibits admitted.
12 like there are, might we — might we propose them for your 12 Does anybody know of any that we have missed?
13 consideration? 13 {No response.)
14 THE COURT: Sure. | guess | could understand where 14 THE COURT: Or are there any other housekeeping
15 there's a possibility of that. So deadline for proposed 15 maiters we need to tend to? Let's see, this, the large
16 findings of fact and conclusions of law, what's 60 days? 16 map is the exhibit. Are these -~
17 Da we want to put April 30th? Or is everybody 17 MR. BAXTER: | think we used the smaller ones.
18 still going to be working on your taxes? 18 These were simply for demonstrative purposes.
19 UNIDENTIFIED: (Unintelligible). 19 THE COURT: So you'd take those with you?
20 THE COURT: Filing late returns? 20 MR. BAXTER: We'll take these ones with us. We'll
21 MR. RIGBY: Is everybody waiting for me? I'm sorry. 21 fold that one up nicely for Diana.
22 You know, | -- I'm sure that can be, because - 22 THE COURT: Okay. And has everybody returmned
23 evenif I've got a problem with that particular time, I'l 23 exhibits t0 us? Nobody's holding out?
24  get it done beforehand. 24 MR. RIGBY: |don'i believe so, Your Honor.
25 THE COURT: Okay. 25 THE COURT: Okay, Diana thinks she's got them all.
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1 Okay, actually, it's a remarkable case, and I'm 1 drive the roads after dark going up.
2 certainly glad we went right on through it, 2 Is anybody going fo really do it?
3 But again, | apologize for not being able to 3 UNIDENTIFIED: (Unintelligible).
4 hold this up in Salmon, which we'd normally do. We began 4 THE COURT: Oh, gosh, drive carefully.
- 5 the whole SRBA with the idea that we would take the court 5 MR. BAXTER: We love Twin Falls, Your Honor, but
6 1o the claimants. But| think you know, for budgetary 6 we're heading home.
7 reasons, we can'tdo it. 7 THE COURT: I'm just worried about animals on the
8 IDWR is getting cut. | think officially you're 8 road up to Salmon.
9 on furlough today? 9 UNIDENTIFIED: We have big bumpers.
10 UNIDENTIFIED: Attorney general, 10 THE COURT: | hope so.
11 THE COURT: Oh, the AGs are on furlough? 11 UNIDENTIFIED: In North Fork, you got to have one.
12 MR. BAXTER: Yep. 12 THE COURT: Ckay, if there's nothing else, then
13 THE COURT: You're not getting paid today? 13 we'll go off the record. Thank you all for joining. |
14 MR. BAXTER: | moved my furlough day. Il not get 14 think it was a terrific case, well-argued, well-presented
16 paid another day. 15 by everybody; and thank you for a good presentation.
16 THE COURT: That's how tough it is. 16 UNIDENTIFIED: Thank you, Your Honor.
17 MR. RIGBY: And titen you really did make me almost 17 MR. RIGBY: Thank you, Your Honor.
18 ({inaudible). 18 MR. BAXTER: Thank you, Your Honor, for your time.
19 UNIDENTIFIED: Almost. 19 THE COURT: Good night, everybady.
20 THE COURT: And that's why we haven't traveled upto | 20 '
21 Salmon to do this, where we'd normally do it. And 1 21 (End of proceedings.)
22 certainly appreciate you coming alt the way down here. 22
23 And I'm sorry we're going to have to turn you 23
24 late — or turn you out of here so damn late. It's, let's 24
25 see, 9:12 right now. | wouldn't encourage anybody to 25
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IN THE DISTRICT COURT
OF THE FIFTH JUDICIAL DISTRICT OF THE STATE CF IDAHO
IN AND FOR THE COUNTY OF TWIN FALLS
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CASE NO. 39574 Subcase No. 75-10547
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TRANSCRIPT OF DIGITALLY RECORDED PROCEEDINGS

BEFORE: Terrence A. Dolan Special Master

DATE: Thursday, January 6, 2011
TIME: 9:00 a.m.
PIACE: Snake River Basin Adjudication Building

253 Third Avenue North
Twin Falls, Idaho 83301

HEARING: Initial Hearing

APPEARANCES:

Ms. Ann Heltsley, Mr. Stuart Felton, Mrs. Mitzi Felton,
Mr. Patrick Murphy appearing pro se by telephone.

Mr. Garrick Baxter, Ms. Suzy Cooley—Denney, Ms. Monica
Van Bussum appearing on behalf of the Idaho Department of
Water Resources by telephcne.
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1 TRANSCRIPT OF DIGITALLY RECORDED PROCEEDINGS | 1  Garrick Baxter for the department.
2 2 THE COURT: Good morning, sir.
3 3 MS. COOLEY-DENNEY: And Suzy Coclsy-Denny in
4 THE CCURT: Good morning, we're now on the record. 4 Coeur d'Alene.
. & It's January 8, 2011, just after 5:00 A.M., the date and 5 THE COURT: Hi, Suzy.
6 time set for what we're calling an initial hearing in 5 MS. VAN BUSSUM: And Monica Van Bussum, also.
7 correspondence we received in subcase 75-10547. 7 THE COURT: We have the whole gang here from IDWR.
8 tet's go through the rolt call here and figure 8 It tooks like we're missing some critical
9 outwho's on the line. 9 parties. Miss Heltsley filed the objection. She called
10 Do we have Adele Crawford with us? 10 itan objection. And then the Feltons filed essentially
11 {No response.) 11  the same thing. And part of the reason for the hearing
i2 THE COURT" Let's see, Ann Haitsley? 12 today is to figure out where we go from here.
13 (No response.) 13 Did someone just join us?
14 THE COURT; Do we have the Martens with us? 14 MS. FELTON: Yes, hi. I's Mitzi Felion. And --
15 (No response.) 15 MR. FELTON: Stuart Felton.
16 THE COURT" Patrick Murphy? 16 THE COURT: Good moring. Are you reprasenting
17 MR. MURPHY: I'm here, Your Honor. 17  yourselves today?
18 THE COURT" You are, sir. Are you representing 18 MS. FELTON: Yes, we are.
18 yourseif today? 19 THE COURT. Okay, we've got Patrick Murphy on the
20 MR. MURPHY: Yes, | am. 20 fine. And for IDWR, Gary Baxter, Susan Cooley-Denney and
21 THE COURT" Okay, do we have Stuart or Mitzi Felton 21 Monica Van Bussum. So far no one else has joined us,
22  ontheline? 22 MS. HELTSLEY: Ann Helisley, Your Honor,
23 (No response.) 23 THE COURT: Oh, you are on the line?
24 THE COURT" Do we have anyone with IDWR? 24 MS. HELTSLEY: Yes.
25 MR. BAXTER: Good morning, Your Hanaor. This is 25 THE COURT: Are you representing yourseif today?
2 3
1 ‘MS. HELTSLEY" Yes, Your Honor, 1 Mr. Murphy testified that it is a well. And itis nota
2 THE COURT: Okay. 2 well. It is ground water -- surface water.
3 And | remind everybody we're on the record. 3 THE COURT: Surface water, That is, water that
4 And Miss Heltsley, in case you didn't hear, we 4 flows without the use of a pump to lift it cut of the
5 have got Patrick Murphy on the line, and Stuart and Mitzi 5 ground?
6 Felton; and for IDWR, Garrick Baxter, Susan Cooley-Denney 6 MS. HELTSLEY: It's not coming out of the ground,
7 and Monica Van Bussum. 7 Your Honor. It's surface water. And his well does not
8 Will anyone else be joining us today, do you 8 fitthe definition of the department of water resources as
9  know? 9 far as the depth. He is not 18-feet deep.
10 MR. MURPHY" | know -- | know the Martens probably 10 He has got a surfage pump within 10 feet,
11 won't be. 11 actually, of -- of the ground. And the water source that
12 THE COURT: Ckay. 12  he's using was developed by Adels Crawford, and itis a
13 MS. HELTSLEY: Well, and we have — we have talked 13 spring. And i's surface water, not ground water,
14 to Adeie Crawford, and she trusts us to explain the 14 THE COURT: Okay.
15 situation. She won't be joining us, no. 15 Mr. Murphy, do you have any respanse to that?
16 THE COURT" Okay, good, thank you. 16 MR. MURPHY: Yes, Your Honor.
17 Let's see, Miss Heltsley, you -- you were the 17 THE COURT: For everybody's benefit — !'m sorry to
18 first ane to file the abjection, and your concern is 18 break in, sir — but | just want to let everybody know
i  the — the domestic water right that was decreed back in, 19 we're not here to take evidence today, but I'm basically
20 let's see, 2010, I guess. Oh, no, it was 2000, ten years 20 atthis initial stage trying to figure out where we go; do
21 ago when it was decreed. 21  we need ta set this for trial on factual matters, or is it
22 Can you explain to us what your intent is with 22 something that we can refer on to IDWR.
13 the objection? 23 So we're not taking sworn testimony day. If it
4 MS. HELTSLEY: Yes, Your Honor. 24 comes to it, that can be arranged later.
!5 The water right says that it's ground water, and 25 So go ahead, Mr. Murphy.
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1 MR. MURPHY: There actually — | did testify, and 1 it says "ground water is all water under the surface of
2 whatl have there, Your Honor, is -- is called a well, 2 ground" wherever "may be the geological structure on which
3 It's an enclosed system, concrete culvert, and a cap on 3 itis standing or moving," | have no idea--
4 it It's 12-feet deep and does have a pump. It's my 4 You know, that water is probably tied to water,
5 domestic water for the house. 5 hyporheic flow from the Nerth Fork or the -- probably the
6 However, it is -- it was excavated, and the 6 spring. Butitis -~ There's actually --
7 source is ground water. Even though it's probably 7 [t's not what Adele says it was. She - |
8 (unintelligible), it's before the water comes up to the 8 don't know if her memory was in -- You know, | don't
9 surface. It's about 150 feet to the north of where that 8 doubt, when she first maybe put the house in, there was a
10 spring would -- would come to the surface. 10 spring box that was on the surface with a pump. [ have no
i1 THE COURT" Da you have a pump in the well, yousay? {11 idea.
12 MR. MURPHY: Yes. 12 There's an easement deed to the property in the
13 THE COURT: If you shut off the pump, what would 13 county courthouse. And actually, this structure is
14 happen? 14 actually located on the Hull property; and Adele Crawford
15 MR. MURPHY: (No response.) 18 was given - given an access, an easement deed which was
16 THE COURT: Would the water continue — 16 transferred to the property owners, to the Martens, and
17 MR. MURPHY" Nothing. 17 then to myself, to have all appurtenance — all
18 THE COURT" Would the water continue flowingupand |18 appurtenances to this well, even though he says it's only
19 then flow on to some later source - surface? 19 12-feet deep.
20 MR. MURPHY" | would assume it is - The whole 20 So by definition of a well, you know, it's more
21 bottom of the North Fork there where we intercept is old 21 of maybe a cistern pump system. But it definitely was
22 alluvium, and i have no doubt that water is moving 22 excavated, and there's no -- there's no surface water
23 underneath the surface, you know. But you know, | don't 23 around the well or, you know, where -- where I'm pumping
24 know how you call it. 24 from.
25 You know, the definition of ground water, when 25 THE COURT: Does the water from your -- and you call
; 8 7
1 awell, does that supply domestic to your home? 1 is the letter that was filed with regards to this matter
2 MR. MURPHY: Yes, it does, 2 by Miss Heltsley and the Feltons, when we go and take &
3 THE COURT" As | recalt, it's got quite a ways to 3 ook atit, T think it has what | would call an incomrect
4 pump up that hill to your house? 4 analysis of law, of Idaho water law here.
5 MR. MURPHY: It does. 5 And particularly — I'm looking at the letter
6 THE COURT" Okay. 6 right now, and it's date stamped -- | think this is the
7 Let's see, Mr. or Mrs. Feltan, do you have 7 one Miss Heltsley sent in October 12th, 2010; and I'm
8 anything you wanted to add or subtract? 8 looking at the paragraph there — one, two, three, four,
9 MS, FELTON: Stuart? Do you know what you have to 9 five -- the fifth paragraph down that starts "Mr. Murphy
10 say? Anything? 10 has not," and the "not" is underined there.
1 MR. FELTON: As far as I'm concerned, thatis not a k| Have you been able to track with me, Your Honor?
12 well, and that is surface water. 12 THE COURT: Let's see, now, are you reading fram her
13 MS. FELTON: Whatwe -- Our contention, Your Honor, |13 objection?
14 is that that water is water from the spring, which is the 14 MR. BAXTER: Yes, the statement in support of
18 point of origin of our water rights which predate 15  objection, | guess.
16  Mr Murphy's; and as far as we're concerned, he's taking 16 THE COURT: Hold on a second, I'm just locking for
17 water fram that spring without a right. 17 thatnow. Let's see, | see a note here saying "attached
18 THE COURT: Okay, thank you. 18 affidavit," but for some reason, | don't see any
18 Let's see, let's get to IDWR. Garrick Baxter, 19  affidavit. Hold on, Diana is going to help me find it.
20 you were involved with the earlier proceedings that 20 Oh, akay, I'm with you now. Let's see, ['ve got
21 involved somewhat the same actual circumstances. They 21 the -- that's the -- dated October 7, and it was filed
22 were on that area. And Monica Van Bussum testified in 22  here Ociober 12, but that's the one signed by Ann
13 thatmatter. Do you have anything you want to suggest of 23 Heltsley. Now, you're saying the fifth paragraph down?
24 where we go from here? 24 MR. BAXTER: Yeah.
5 MR. BAXTER: | guess, Your Honor, if the objection 25 THE COURT: "Mr. Murphy is in fact" using surfage
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1  water? 1 definition of ground water to be water that is flowing
2 MR, BAXTER: Actually, if you'd go one more 2 below the surface.
3 paragraph. 3 So somebody can still have a ground water right
4 THE COURT: Oh, okay. Go zhead. "Mr. Murphy has 4 and be diverting the water from -- be diverting the ground
5 not obtained a well drilling permit*? 5 water, using a well. The well just might not be under the
6 MR. BAXTER: Yes. So if we go 1o the second 6 regulation or purview of the depariment of water
7 sentence there, it says, "By definition, the department of 7 resources, so to say.
8 water resources, in order to qualify for ground water use, 8 And [ think Mr. Murphy was — previously started
9 awell must be at the depth of at least 18 feet.” 8 (giving you a definition that is found in |daho Gode
10 There's a bit of confusion here, | would 10  42-230, where therein it defines "ground water is all
11 distinguish, Your Honor, the difference between ground 11 water under the surface of the ground” wherever it may
12 water and what is a regulated well by the department of 12 be -- or "may be the geological structure in which it is
13 water resources; and | think the two issues have been 13 standing or moving.” So ! just refer the court to that
14 fused together in this ane sentence. 14 definition there.
15 Now, it is correct that before a well becomes 15 So when you step back fram that, then, and look
16 régulated by the department of water resources for well 16 back to the partial decree that has been issued to -
17 construction and well drilling purposes, it must be deeper 17  originally to the Martens, and you take the statement that
18 than 18 feet. That's — 18 | think everybody agrees with here that fundamentally
19 So somebody can go out and dig a 12-foot well, 19 Mr. Murphy is withdrawing water ~ Let's not put 2 title
20 and they don't need to comply with the department's well 20 on it, butis withdrawing. Everybody would agree
21 construction standards and other certain standards of the 21 Mr. Murphy is withdrawing water from a hole in the ground
22 department. 22 12-feet deep with a pump.
3 Now, however, though, Your Honor, itis 23 You then take a fook at the partial decree that
24 important to distinguish that is not tied to the 24 was issued. | still come to the conclusion that that's &'
25 definition of ground water. The depariment considers the 25 correct partial decree, that the source is ground water
10 11
1 and is for a domestic home. 1 Your Honaor.
2 Now, I'm not going ta argue -~ | have no 2 THE COURT: Okay.
3 information with regards to the pricrity date, when that 3 Ms. Van Bussum, you were involved in
4 first started happening. | can't remember what Adele 4 investigations in the earlier related matter. Do you
§ Crawfard said about when it took place, so | don't speak 5 recall seeing this well?
6 astothat. 6 M3. VAN BUSSUM: Yes, Special Master, | have seen
7 So | guess fram the department's standpoint, | 7 this.
8 guess we don't see anything -- any issues with regards to 8 THE COURT: Do you agree that it's 12-feet deep?
9 this particular partial decree. So that's my thoughts on <] MS. VAN BUSSUM: Well, | have nat looked at the well
10 the issue, Your Honor. Do you have any questions of me? 10 logs for it, but | can tell you there was no water around
11 THE COURT: If the water were to flow -- 11 the well structure, there's no surface water. But |
12 Let's see, let me back up. If they stopped 12 can't, you know, testify as to how deep itis. That would
13 pumping and the water came up in the well and then flowed 13 be up to Mr. Murphy.
14 tothe spring, wouid that change your view? 14 THE COURT: Okay. Would it be fair to say that the
15 MR. BAXTER: No. The point that Mr. Murphy is 16 water at the bottom of the well -- we'll call it a well
16 diverting, taking conirol of the water, is down below the 16 for now ~ if that were not pumped, that water could end
17 sub - the surface. Soif | understood you correctly, if 17 up at the spring lower down, the one that supplies water
18 Mr. Murphy, instead of using a well, started diverting 18 to Miss Heltsley and others?
19 from the surface and, let's say, dug a ditch and -- though 19 M8. VAN BUSSUM: That's a tough one. It's — it's
20 | know it sounds fike he's upgradient — but let's say he 20 presumably upgradient because of the general fiow
21 dug a ditch and ran it over to his house. Then the point 21 direction of surface water in that area, but | don't khow
22 atwhich he takes control of the water is at the surface, 22 the lithology underneath. Like Mr. Murphy says, it's
23 and we would call that surface water. 23 alluvium, which -- which would indicate that it's
24 But he's taking control of the water 12 feet 24 upgradient and potentially would eventually make its way
25 below tne surface, so we'd — we'd call that ground water, 25 to the stream.
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|_—1_ Whether water, you know, 12-feet deep on the 1 putin it to use for Miss Crawford's house, which is now '

2 other side of the road, and at least 150 feet up from the 2 Murphy's house. So thls isn't —

3 spring, or the headwaters of the spring, would be 3 This is spring water that Mr. Murphy is taking

4 connected, that's a — that's a tough call. 4 advantage of, and it is surface water that was developed

5 I have a feeling that eventually the water, 5 by Adele Crawford simply to capture the water, to make it

6 underground, would — would bubbfe up to the surface at 5 deeper, so that she could put a submergible pump in it.

7 some point. But as to where it would meet the spring, | 7 S0 in answer to does this water eventually end

8 don'tknow. Does that answer your question? 8 upinthe spring: Yes, it does. Anditis a spring,

9 THE COURT: Sure. 9 itself.
10 Let's see, Ms. Heltsley, do those questions or 10 THE COURT: Miss Van Bussum, do you have any
11 responses give you any -- any ideas, any further ideas of 11 response to that?
12 whatwe need to explore here? 12 MS. VAN BUSSUM: 1 apologize, it's going to be just
13 MS. HELTSLEY: Yes, Your Honor. | understand you 13 a litile bit noisy here for a minute. I'm in the airport
14 said we're not presenting evidence on this teleconference, 14 in Denver.
15 but | will tell you that in trial, Miss Van Bussum said 15 I do have a quick response. The spring box and
16 she did not see the spring box, and that she did not see 16 the well are presumed io be two different structures,
17  the well, and that she did not cross the road. And now 17 When Adele Crawford was testifying at trial regarding the
18 she says that she has, so I'd like her to clarify when she 18 spring box location, it was well on the other side of the
19  saw that, if it's been since the trial date, 19 road, well up from where | conducted my field exam;
20 And number two, you asked would this water 20 When | met with Mr. Murphy and the Hulls for the
21 eventually end up in the spring water. And this is spring 21 field exam, Mr. Murphy pointed out his weall structure and’
22 waler that Mr. Murphy is using for his domestic. This 22 said, "Thal's my well for my domestic use."
23  spring is the head of our -- what our contention is is the 23 And seeing the well structure did not require imie
24 point of our diversion. It was developed into a wooden 24 crossing the road. | hope that satisfies the question.
25 spring hox to collect the water so that a pump could be 25 THE COURT: But you could see the - the well.

14 15

1 structure up from the road? 1 there is a water right and water use associated with

2 M3, VAN BUSSUM: Yes, Special Master, | could, 2 Mr. Murphy's praoperty, so that was just another additioni|

3 THE COURT: Okay. Let's see, Mr, Murphy 3 point | wanted to add for your consideration.

4 MR. BAXTER: Your Honor — 4 THE COURT: Good. Well, thank you.

5 THE COURT: Mr. Murphy, is it? 5 When the matter first came to our atteniion dowin

6 MR. MURPHY: Yes. 6 here, the presiding judge noted that possible problem,

7 THE COURT: Go ahead, sir. 7 that maybe this is really administration, rather than --

8 MR. MURPHY: Oh, no, f wasn't trying to speak, 8 rather than a proper attempt to set aside a partial decree

9  Your Honor. 8 and then void that water right.
10 MR. BAXTER: Your Honor, that was me, Garrick. 10 So your point, Mr. Baxter, is that the remedy
11 THE COURT: I'msarry. 11 should be with IDWR on administration, rather than the’
12 MR. BAXTER: Your Honor, | was just going to add one |12 court to set aside and void a partial decree?

13 other further point of -- something for you to consider in 13 MR, BAXTER: I'm just saying, Your Honaor, | haven't
14 this matter. | think some of the concerns, too, that are 14  heard facts here today that suggest that there's any

6 being raised more so go to address water adminisiration. 15 problem with the partial decree that was issued.

6 If somebody has a water right and they believe 16 THE COURT: If Miss Heltsley and the Feltons were to.
‘7 that their water right is being interfered with by ancther 17 go to IDWR and present their -- their case, can you tell

8 water right, their remedy isn't to go to the SRBA Court to 18 us generally what the process is there?

§ firy to say that the other person doesn't have a water 19 MR. BAXTER: I'm not familiar enough with this part
0 right. Their remedy is to seek water administration from 20 of the basin to know if - I'm assuming they're in a

1 the department of water resources. 21 water district,

2 So [ -1 don't think, again, when we take a 22 Monica, do you know for sure if they're in a

3 look back and look generally at what's going on here, | 23  water district there right now?

4 don't think the argument is that Mr. Murphy does not have 24 MS. VAN BUSSUM: Garrick, | don't — They're

5 a water right attogether. | think the facts point out 25 probably subject to 170, but | don't think they're

16

17




4
1 regulated as a water district. T talking, our clerk with us today, Diana, mentioned that it
2 MR. BAXTER: Qkay. 2 looks like the order for interim administration in that
3 Your Honor, once the partial decrees are issued, 3 areais pending with the court. | don't know when if's
4 and assuming the court has issued an order granting 4 going to be issued, though. Does that change anyining?
5 interim adminigtration for the department to administer 5 MR, BAXTER: You know, I'm trying to recall,
& water righis in this particular area pursvant to the 6 Judge Wildman did order interim administration
7 partial decrees issued by the SRBA Coun, somebody who is 7 for a number of water districts up there. We have water
8 dissatisfied with the amount of water that they're getting 8 districts, | think it's like A through like number F or
9 under their water rights can then go to the watermaster 9 something like that. | just don't know if this
10  and ask that the - their water rights be administered. 10 particular -- these particular houses, or this particular
11 So assuming that that can be shown, you know, they can go 11 house and the Stuarts - or the Feltons and Ms. Heltsley
12 and do that. 12  are within one of those water districts.
13 Now, generally here in Idaho, though, when it 13 So if they are and it's pending, as soon as we
i4  comes time for administration, there's going to be the 14 have interim administration out there, we — And there
15 question of domestic use and how is that being used. | 16 is — assuming there is a created water district and a
16  think the depariment would have some questions about — 16  watemmaster, then that's -- that's the process. That's
17 from both parties about, "Okay, Mr. Murphy, how are you 17  still the pracess you go through,
18  using your water," ensuring that it's properly being used. 18 THE COURT: Okay, thank you.
18 And then the watermaster would also go out and 18 Miss Heltsley, do you have anything, finally,
20  ensure that there is actually a deficit, that the Murphys' 20 you wanted to add?
21 (sic) and the Stuarts’ (sic) water needs are not being 21 MS. HELTSLEY: Yes, Your Honor. Did — | heard
22 met. And if they are — aren't being met, then the 22 Mr. Murphy say that his water source for this ground
23 watermaster would find some solution to that or work with 23 water, he assumed, was 150 feet north of the 5pring box.
24  the parties to find resolution of that matter. 24 Is that correct, Your Honor?
25 THE COURT: Okay, thank you. While you were 25 THE COURT: Mr. Murphy, do you recall what you said
18 19
1 there? 1 property to the Martens, she had to have an easement, -
2 MR. MURPHY: Yes, [ did. | didn't say spring box, 2 because it's located — at the time was located on the
3 Ann. And there is no spring box, okay. There hasn’t been 3 Farrells' property, who bought it from Harold Hanson,
4 aspring box there, There might have been one when Adele 4 There was no easement to the well which is
5 first moved in. 5 located - My well, which is located now on the Hulls'
6 Since 1880, in this deed, there has been this 6 property, needed — needed an easement.
7 other structure. !n the deed, it's called a well. As| 7 They put that structure in at ieast by 1990, It
8 said, it's concrete. I's a culvert with concrete and a 8 has been there for 21 years. The same structure has been
9 caponit [t'snota box, it's not a spring box. 9 there. Itis not a spring — wocden spring box, and it's
10 I said it's 150 feet upstream of where the water 10 not on the surface.
11 starts to come to the surface. 11 MS. HELTSLEY: It's -- it's a culvert spring box.
12 MS. HELTSLEY: And what area are you talking about, 12 MR. MURPHY: Well, yeah.
13 Mr. Murphy? 13 MS. HELTSLEY: So you -- you have — you have a
14 MR. MURPHY" I'm talking about — Obviously, we're 14  waterright on the North Fork of the Salmon River, on a
15 not--we don't - You haven't seen this structure, and 15 ditch that flows down that you share with Mr. Hull, N
16  Adele hadn't seen it, even though she has an easement for 16 MR. MURFHY: Yes. -
17 it, because she -- when she -- 17 MS. HELTSLEY: Are you saying that the water for
18 MS. HELTSLEY" Just because you changed from a wood |18 your well is coming 150 feet north of - being that
1% box to a culvert doesn't mean it's not a spring hox, 19 particular irrigation ditch?
20 MR. MURPHY" | did not - 20 MR. MURPHY: No. It's directly between -- My well
21 MS. HELTSLEY: | mean -- 21 is probably directly between, in a north/south Jing --
22 MR. MURPHY: Ann, | got to explain something to you. 22 The spring comes up probably 150 feet below -
23 When the first water right — When the first water right 23  below my well; and our ditch is prebably, oh, | don't
24  was - When Adele put in for a water right, she called 24  know, 200 feet above that.
25  the source ground water, And she also, when she sold the 25 MS. HELTSLEY: Who drilled your well, Mr. Mumphy?

20
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1 MR. MURPHY: What's that? 1 But certainly as of 1990, that's not the case, Sol

2 MS, HELTSLEY: Wha drilled — weii? 2 don't — [ don't know, | can't answer your question.

3 MR, MURPHY" I'm soiry, | couldn’t hear you. 3 MS. HELTSLEY: Well, the point is here, | think, is

4 MS. HELTSLEY: I'm sorry. Was that a drilled well? 4 that that structure, however it aof where it is, was buiit

5 MR, MURPHY: ! don't know. Adele Crawford — Adele 5 to capture spring water. An overflow spring is what Adele

6 Crawford and Harold Hanson put this structure in. 6 has told us. That's what she's festified under oath in

7 MS. HELTSLEY: Okay, well, Adele has testified that 7 court. And that's -- that's our point of contention right

8 the reason that they built that structure was to capture 8 there.

9 the overflow water from the spring for her use; and the 9 THE COURT: Okay, thank you, Ms. Heltsley.
10 overflow from that goes into the ditch. 10 For everyone's benefit, we only allowed half an
11 MR. MURPHY: Well, she also said, Adele also said -- 11 haur for this rnatter to go to the initial hearing, so
12 MS. HELTSLEY: She also testified -- 12 we're going fo have to finish. We have another matter
13 MR. MURPHY: Adele also testified that the "woaden 13 coming up right now.
14 spring box," and that's not the case. In fact, she should 14 But what I'll do is take another look at the
15 have known that, because she has — she has an access 15 objection and what's been said, particularly by Garrick
16 easement in her name, and that's —- 16 Baxter on the issues of administration versus adjudicétiun
17 And | can read it to you. It says — Ii's 17 of water rights; and I'll try to get some sort of an order
18 fairly long, but just a portion of it says, "In connection 18 out on this within the next couple weeks.
18  with the pumping and transportation of water from that 19 Let's see, I - Yes, go ahead, sir.
20 certain well 12-feet deep with a one-and-a-half-inch 20 MR. MURPHY: Special Master, this is Patrick Murphy.
21 (uninielligible} developed by Glenn Goddard on the 21 Would it be helpful for me to send to all parties the
22 property belonging to the parties in the first pant.” 22 easement deed that runs with my property and the Hulls'
23 So she -~ That is not a wooden spring box, and 23 property for this certain well, we'll call it?
24  itwasn't on the sur-- It might have been con the surface 24 THE COURT: Ms. Heltsley, would that help you, do
25 when she first put the house in in 1982, | have no idea. 25 you think?

22 23

1 MS. HELTSLEY: An easement deed is just an access, 1 TRANSCRIBER'S CERTIFICATE

2 Your Honor. It doesn't have anything fo do with the 2

3 development, on whether he has a ground water well or STATE OF IDAHO )

4 whether he's using surface water. 3 County of Twin Falls ; 58

5 THE COURT: Okay, that sounds like it wouldn't do 4

6 you much good, Mr. Murphy.

7 Okay, well, what I'll do, like | say, I'f try 5 l, LINDA LEDBETTER, duly appointed, qualified

8 to get an order out on this, some sort of determination, 6 and acting official reporter of the Fifth Judicial

9 either set it for further hearings for factual — or trial 7 District of the State of Idaho, DO HEREBY CERTIFY that |
10 on the issue, or whether it should be properly referred to 8 transcribed the digital}y recorded proceedings adduced-ifl—
11 IDWR as an adminisirative matter. g the abov?e‘ and foregoing cause January 6, 2011, to _thfa best

10 of my ability to hear and understand; and that the within

12 Butin the meantime, like | say, we have got to 11 and foregoing constitutes and is a true and correct copy
13 get off the line here. 12 of the transcript of said requested proceedings, said
14 Thank you all for joining us this morning. 13 transcript consisting of pages 1 through 25, inclusive.
15 we'll go off the record. 14 IN WITNESS WHEREQF, | have hereunto set my hand
18 18 this 7th day of January 2010,
17 (End of proceedings.) :?
18 18
19 19 LINDA LEDBETTER
20 ldaha CSR Certificate No. 28
21 20 Twin Falls, idaho
22 21
23 22
2 23
- 24
15 25
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