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RECEIVED
Dana L. Hofstetter, ISB #3867
HOFSTETTER LAW OFFICE, LLC DEC 07 2010
608 West Franklin Street ' DEPARTMENT OF
Boise, Idaho 83702 WATER RESOURCES

Telephone (208) 424-7800
Facsimile: (208) 424-8774
Email: Dana@ldahoWaterLaw.com

Attorney for Jeff C. and Jackie Harper
Basin and Range Resource Company, LL.C
and Interested Water Users

IN THE DISTRICT COURT OF THE FIFTH JU])ICIAL DISTRICT OF THE -
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) :
) Subcase Nos. 2-200, 2-201, 2-223, 2-224
) and 00-92002GP
)
Case 39576 ) RESPONSE TO MOTION
) REQUESTING SPECIAL MASTER’S
) RECOMMENDATION TO
) PRESIDING JUDGE
)

COMZE NOW Jeff C. and Jackie Harper, Basin and Range Resource Company, LLC, and
Interested Water Users, by and through their counsel of record, Dana L. Hofstetter of Hofstetter
-~ Law Office, LLC, and hereby respond to the Ground Water District’s Motion Requesting Special
M&ster 's Recommeﬁdation to Presiding Judge (“Motion”).
I. The proposed Special Master’s Reco}nmendatian and Order, attached as Exhibits A and B
to the Moftion, should be modified to clarify that the Presiding Judge also retains jurisdiction

to decide matters relating to Subcase Nos. 2-200, 2-201, 2-223 and 2-224 in Subcase
No. 00-91013.

The Ground Water District’s Motion requests that the Special Master retain jurisdiction
over Subcase Nos. 2-200, 2-201, 2-223 and 2-224, the minimum flow right subcases at Milner and

Murphy. However, in the Court’s November 9, 2010, Second Scheduling Order in Subcase
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No. 00-91013 (copy attached hereto as Exhibit A), the Court identified the followiﬁg issue relating
to Subcase Nos. 2-200, 2-201, 2-223 and 2-224 as pending in Subcase No. 00-91013:

Issue No. 4: Subordination consistency between the minimum

flow rights and the Idaho Power Rights under the Swan Falls

Agreement.
Since the Presiding Judge may be deciding issues relating to Subcase Nos. 2-200, 2-201, 2-223
and 2-224 in Subcase No. 00-91013, the proposed Special Master’s Recommendation and the
proposed Order should be revised to clarify that the Presiding Judge shall also retain jurisdiction
to decide matters relating to minimum flow right nos. 2-200, 2-201, 2-223 and 2-224 in Subcase

No. 00-91013.

II. Conclusion

For the foregoing reasons, the proposed Special Master’s Recommendation to Presiding
Judge and the proposed Order Combining 00-92002GP Issue Relating to Swan Falls Settlement
with 91-13 and Supplemental Order of Reference Appointing Terrance A. Dolan should be
modified to clarify fhat the Presiding Judge also retains jurisdiction to decide issues involving

Subcase Nos. 2-200, 2-201, 2-223 and 2-224 in Subcase No. 00-91013 (91-13).

RESPECTFULLY SUBMITTED this 2nd day of December, 2010,

HOFSTETTER LAW OFFICE, L.L.C.
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CERTIFICATE OF SERVICE
Y hereby certify that I caused to be served a copy of the foregoing document (with any
attachments) this 2nd day of December 2010, by U.S. Mail postage pre-paid to:

IDWR DIRECTOR JAMES C. TUCKER
P.C. BOX 83720 IDAHO POWER CCOMPANY
BOISE, ID 83720-0098 1221 WEST IDAHO STREET

BOISE, IDAHO 83702-5627
UNITED STATES DEPARTMENT OF JUSTICE .
ENVIRONMENT AND NATURAL RESQURCE DIVISION
550 WEST FORT STREET, MSC 033

BOISE, ID 83724

CHIEF, NATURAL RESQURCES DIVISION
OFFICE OF THE ATTORNEY GENERAL
P.O. BOX 44449

BOISE, ID 83711-4449

JERRY R. RIGBY
PC BOX 250
REXBURG, ID 83440-0250

JOHN K SIMPSON
PO BOX 2139
BOISE, ID 83701-2139

JOSEPHINE P BEEMAN
409 W JEFFERSON ST
BOISE, ID 83702

ADAM T. DEVOE

BROWNSTEIN HYATT ET AL

410 17TH STREET, SUITE 2200
DENVER, CO 80202

RANDALL.C BUDGE
PO BOX 1391
POCATELLO, - ID 83204-1391

TRAVIS THOMPSON
PO BOX 485
TWIN FALLS, IDAHO 83303-0485

CANDICE MCHUGH

RACINE OLSON

101 SOUTH CAPITOQIL BLVD, SUITE 208
BOISE, IDAHO 83702

IDAHO WATER RESOURCE BOARD
PO BOX 83720

BOISE, IDAHO 83720-0098 WW/ WM/WA
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DISTRICT COURT-SRBA 1
Fifth Judicial District
County of Twin Falls - State of Idaho

NDVQM/

| By <
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Iped‘l” Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF T
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

bease No: 00-91013
sm—Wlde Issue 13)

In Re SRBA

) 8
) B
Case No. 39576 )
)
)} SECOND SCHEDULING ORDER
)
)
)

L
BACKGROUND
On May 26, 2010, this Court issued its Initial Scheduling Order in the above-
captioned subcase identifying the following five issues that are currently pending
unresolved in this matter:
" IssueNo:1: The rebound call issue.

Issue No.2: Indentifying and preserving protections for third-party
beneficiaries to the Swan Falls Agreement. -

Issue No. 3: Indentifying water rights that benefit from Paragraphs 7C
and 7D of the Swan Falls Agreement. ' '

Issue No. 4: Subordmatlon consistency between the minimum flow
rights and the Idaho Power nghts under the Swan Falls
Agreement. ‘ _

TIssueNo.5: General provision in IDWR Basin 2 regarding the
R comprehensive management plan for administration of

‘water rights above Murphy Gage and below Milner Dam as
reflected in the State Water Plan. -

o In that Order, the Court also set the deadline for ﬁhng of summary _]udgment mofionsas

B 'November 1, 2010
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On October 25, 2010, the State of Idaho, by and through its counsel of record,
filed a Motion to Include Subordination Language on Water Rights Affected by the Swan
Falls Agreement (“State’s Motion”) in the above-captioned subcase. The State’s Motion
raises the following issue: “Whether it is necessary to replace the current subordination
remarks in the hydropower decrees with new language describing which water rights
benefit from the contractual subordination of Idaho Power’s water rights.”’

The State’s Motion proposes to, among other things, insert a provision on the
decrees of the hydropower water rights that the are the subject of the Swan Falls
Agreement that would replace provision 4 of the Idaho Power water right decrees and
provision 5 of the State of Idaho water rights decrees (“Replacement ProviSion”). The
Replacement Provision would set forth a general statement that hydropower rights that
are the subject of the Swan Falls Agreement are subordinated to all water rights diverting
from the Snake River and sources tributary to the Snake River below Milner Dam, with a
priority date senior to October 25, 1984, unless otherwise indicted on individual water
right decrees. The State’s Morion identifies two groups of water rights, set forth in
Attachments A and B to its Motion which would be considered exceptions to the general
statement set forth in the proposed Replacement Provision, and which would need their
decrees modified as a result under its proposal. By its terms, the State’s Motion professes
to address only Issue No. 3 identified above. On November 8, 2010, a status conference
was held for the ﬁurpose of allowing the parties to comment on and/or discuss the State’s
Motion and how the Court should proceed with that Motion.

On October 27, 2010, the Ground Water DIStI'thS filed a Motion to Adjust
Summary Judgment Schedule (“Ground Water Districts® Motion™) in the above-captioned

-subcase. The Ground Water Districts Monon requests that ﬂus Court continue the

! On March 25, 2010, the SRBA Court decreed all of the eiements of Idaho Power’s subject hydropower
-~ rights with the exception of provision 4 and all of the elements of the subject trust rights except for
‘provision 5. See Order on Motions for Reconsideration; Order Consolidation issue with Basin-Wide Issue

T 3; Order Dismissing Complaint and Petition for Déclaratory and Injunctive Relief. Consolidated Subcase

- No. 00-92023, Subcase Nos. 02-10135, 36-02013, 36-02018, 36-02026 and 00-91013 (Basin-Wide Issue
'13) (March 25, 2010).

- YThe Ground Water Districts consist of the Aberdeen-American Falls Ground Water District, Bingham
- Ground Water District, Bonneville-Jefferson Ground Water District, Jefferson-Clark Ground Water
District, Madison Ground Water Dlslnct, Maglc Valley Ground Water sttnct, and North Snake Ground

Ce ‘Water District.
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summary judgment scheduled for Issues Nos. 1 and 2 pending the resolution of Issue No.

3. On November 8, 2010, a hearing on the Ground Water Districts’ Motiorn was held
before this Court.

1.
NOVEMBER 8, 2010 HEARING

At the November 8, 2010 hearing, the Court first took up the status conference on
the State’s Motion. The State presented its proposal for moving forward on its Moftion.
In particular the State set forth its proposal for identifying (1) those water rights entitled
to “Unqualified Subordination” provided for in paragraphs 7(C) and 7(D) of the Swan
Falls Agreement and by provisions 2(A) and 2(D) of the 1180 Contract, and (2) those
water rights entitled to “Qualified Subordination” provided for by Idaho Code § 42-203B.
The State presented a draft Order, a copy of which is attached hereto, which if entered
would effectuate the State’s proposal for moving forward on its Motion. At the hearing,
all parties reserved the right to review the draft Order and present commentsﬂend/or
objections to the Court regarding the particulars of the State’s proposal.- The Court
determined that it would allow the parties time to file responses to the State’s Mofion.

The Court subsequently took up the Ground Wafer Districts’ Motion. At issue
was whether Issues No. 1 and 2 should be stayed pendmg ‘l:he resolution of Issue No 3,01
whether the issues could proceed simultaneously. The partles discussed what -
connectlons if any, ex1st between Issue No. I and Issues No 2 and 3. Atthe hearing, the
Court determined that it would allow the parties time to file responses fo the Ground

Water DlSIIlCtS Motion.

L.
ORDER
THEREFORE, THE F OLLOWING ARE I—[EREBY ORDERED _
1. The deadline for the ﬁlmg of any and all responses to the State s Motion

_shall be November 23, 2010.
2. The deadline for the ﬁhng of any and all responses to the Ground: Water

~_.- Districts’ Motlon shall be November 23, 2010.
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3. In addition to the issues that will be raised by the parties in their
responses, the Court requests that all parties address the following issues in response to
this Order:

(8  Whether the State’s Motion potentially affects or is interrelated with the
other issues (i.e., Issues Nos. 1, 2, 4 or 5) presently pending unresolved in this matter, or
can dispositive motions on some or all of these issues proceed on a separate track.

(b)  Whether the State’s proposal as set forth in its Motior and the draft Order
attached hereto may be affected in any way by a determination by this Court on the
following unresolved issue pertaining to the rebound call: Whether the Swan Falls
Agreement -provide's‘ unqualified subordination to those water users who beneficially used
 water prior to Octobef 25, 1984, but who ﬁled a claim in the SRB;A subsequent to June

30, 1985.3

(c) Whether there are any other potential categories of water users besides
those identified in Attachments A and B to the State’s Motion that may be considered
“exceptions” to the general statement set forth in the State’s proposed Replacement
Provision. For example, depending on the outcome of the rebound call issue, would a
third category arise requiring the amendment 6f additional decrees. If so, are estimates
available on the number of water users that would be affected?*

(d)  The parties should also respond to the modification to footnote 1 in the
draft Order proposed by the City of Pocatello at the November 8, 2010 hearing; namely,

inserting the phrase “at or” between the words “rights” and “below,”

Presiding Judge
Snake River Basin Adjudication

* The Court raises this issue because the State’s Motion is in part to give effect to the unqualified
subordination provision of paragraph 7(D) of the Swan Falls Agreement. However, paragraph 7(D) is the

genesm of the rebound call issue.

4 The Court makes this inquiry becausé the purpose of the State’s Motion is to effectvate the provisions of '
- the Swan Falls Agreement in 2 manner that minimizes the necessity of amending decrees that have already -

" been issued. Therefore, before committing to a particular mechanism, it would be helpful to be apprised of

the potennal for amendmg addltlonal decrees dependmg on the outcome of the remammg issues. .
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