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STATE OF IDAHO )
) ss.
COUNTY OF ADA )

MICHAEL C. ORR, being first duly sworn upon his oath, deposes and states that:

1. I am a Deputy Attorney General in the Idaho Office of the Attorney

General and one of the attorneys of record for the State of Idaho in the above-entitled

proceedings.
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2. Tile follomg is based upon my own personal knowledge.

3. Attached to this affidavit are true and correct copies of the following

documents:

Exhibit 49

Exhibit 50:

Exhibit 51:
Exhibit 52:

Exhibit 53:

Exhibit 54:

Exhibit 55:

“Memorandum In Support Of State of Idaho’s Motion For
Partial Summary Judgment Re: Milner Zero Minimum
Flow,” filed on October 19, 2009, in Subcases Nos. 00-
92002GP, 02-00200, 02-00201, 02-00223 and 02-00224.

Letter from Barry Dibble, Minidoka Project Manager, to
Chief Engineer of the U.S. Reclamation Service, April 16,
1920. This document was also submitted to this Court as
Exhibit 44 to the “Affidavit Of Michael C. Orr,” filed on
October 19, 2009, in Subcases Nos. 00-92002GP, 02-
00200, 02-00201, 02-00223 and 02-00224 (“Milner Zero
Flow Aff.™).

~ Letter from James L. Boone, Attomney, Idaho Power

Company, to W.R. Putnam, Vice President & General
Manager, Idaho Power Company, November 8, 1926.

Letter from C. C. Boswell, Electric Bond and Share
Company, to W.R. Putnam, Vice President & General
Manager, Idaho Power Company, November 16, 1926.

Letter from James L. Boone, Secretary, Idaho Power
Company, to Mr. Hibbard, Vice President, Idaho Power
Company, May 29, 1931. This document was also
submitted to this Court as Exhibit 53 to the Milner Zero
Flow Aff.

Excerpted pages of “Federal Power Commission, License
on Government Lands, Project No. 18, Idaho, Idaho Power
Company,” May 11, 1934. This document was also
submitted to this Court as Exhibit 56 to the Milner Zero
Flow Aff.

Idaho Power Company, Minutes of Special Meeting of
Board of Directors, May 11, 1934. This document was also
submmitted to this Court as Exhibit 55 to the Milner Zero
Flow Aff.
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Exhibit 56:  Letter from D.F. McGee, Electric Bond and Share
Company, to M.L. Hibbard, Vice President and General
Manager, Idaho Power Company, September 30, 1931.

Exhibit 57:  Letter from B.E. Stoutemyer, District Counsel, United
States Bureau of Reclamation, to the Commissioner of the
United States Bureau of Reclamation, March 20, 1934,

Exhibit 58:  Expert Report of David B. Shaw, P.E., idaho Power Co. v.
United States, No. 07-730C (Fed. Cl.), November 2009.

Further your affiant sayeth naught.
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DATED this-t6%~day of November 2010.

‘ MICHAEL C. ORR
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SUBSCRIBED AND SWORN to before me this / N 40 dayof November 2010.
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CERTIFICATE OF SERVICE

I certify that on this 16th day of November 2010, I caused to be served the
original and copies of the AFFIDAVIT OF MICHAEL C. ORR on the following
persons by the methods indicated: -

1.  Original to:

CLERK OF THE DISTRICT COURT O U.S. Mail, postage prepaid

SNAKE RIVER BASIN ADJUDICATION Hand Delivery

253 THIRD AVENUE NORTH [0 Federal Express

PO BOX 2707 [J Facsimile: (208) 736-2121

TWIN FALLS, ID 83303-2707 O Statehouse Mail

2. Copies to:

IDAHO POWER COMPANY U.S. Mail, postage prepaid
Represented by: [1 Hand Delivery

JAMES C TUCKER O Federal Express

IDAHO POWER CO [} Facsimile: _

POBOX 70 L] Statehouse Mail

BOISE, ID 83707

IDAHO POWER COMPANY U.S. Mail, postage prepaid
Represented by: [ Hand Delivery

ADAM T. DEVOE O Federal Express

BROWNSTEIN HYATT ET AL O Facsimile:

410 17TH STREET, SUITE 2200 [ Statehouse Mail

DENVER, CO 80202

AMERICAN FALLS RESERVOIR U.S. Mail, postage prepaid
Represented by: ' O Hand Delivery

C THOMAS ARKOOSH 0 Federal Express

301 MAIN ST O Facsimile:

PO BOX 32 O Statehouse Mail

GOODING, ID 83330

ABERDEEN AMFERICAN FALLS GWD U.S. Mail, postage prepaid

BINGHAM GWD [0 Hand Delivery

BONNEVILLE JEFFERSON GWD [0 Federal Express

CAREY VALLEY GWD [0 Facsimile:

IGWA INC O Statehouse Mail

JEFFERSON CLARK GWD

MADISON GWD

MAGIC VALLEY GWD

NORTH SNAKE GWD
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Represented by:
CANDICE MCHUGH
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHTD.
101 CAPITOL BLVD.,, STE. 208
BOISE, ID 83702

A & B IRRIGATION DISTRICT

BURLEY IRRIGATION DISTRICT

FALLS IRRIGATION DISTRICT
Represented by: .

ROGER D LING

615 H ST

PO BOX 396

RUPERT, ID 83350-0396

NORTH SIDE CANAL CO LLTD

TWIN FALLS CANAL COMPANY

MILNER IRRIGATION DISTRICT
Represented by:

TRAVIS L THOMPSON

113 MAIN AVE W, STE 303

PO BOX 485

TWIN FALLS, ID 83303-0485

MINIDOKA IRRIGATION DISTRICT
Represented by:

W KENT FLETCHER

1200 OVERLAND AVE

PO BOX 248

BURLEY, ID 83318

USDI BUREAU OF RECLAMATION
Represented by:
US DEPARTMENT OF JUSTICE

" ENVIRONMENT & NATL' RESOURCES

550 WEST FORT STREET, MSC 033
BOISE, ID 83724

UNITED STATES OF AMERICA
REGIONAL DIRECTOR PN REGION

BUREAU OF RECLAMATION PN-3100

1150 N CURTIS RD STE 100
BOISE, ID 83706-1234
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IDWR DOCUMENT DEPOSITORY
PO BOX 83720
BOISE, ID 83720-0093

DAVID W. GEHLERT

ASSISTANT ATTORNEY GENERAL
ENV'T & NAT’L RESOURCES
UNITED STATES DEP'T OF JUSTICE
1961 STOUT STREET, 8TH FLOOR
DENVER, CO 80294

AMERICAN FALLS SPACEHOLDERS
Represented by:

JERRY R. RIGBY

25N2"E

PO BOX 250

REXBURG, ID 83440-0250
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- v
the desirability of holdover storage for irrigated areas which under normal climatic and
run-c;ff conditions have a reasonably adequate water supply ”'"* In 1936 the Secretary of
the Interior found that “the very serious water shortages which have occurred in large
sections of the Snake River Valley during the last five years” demonstrated “the urgent
importance of having every acre foot of the winter flow of Snake River which it is
possible to save, and storing the water for use during the next irrigation season.™*

The measure of potential winter Water conservation and storage efforts,.a_nd their
success, was the amount of water that spilled over Milner Dam. As the 1935 Department
of the Interior water supply paper stated: “Present or future power rights not being taken
into account, the amount of water that passes the Milner diversion dam is an index of the
present utilization of the Snake River for irrigation above Milner and a measure of future
possibilities.”"'® Watermaster Lynn Crandall made similar points in a 1934 letter to the
United States Commissioner of Reclamation:

Inasmuch as all water passing Milner is waste as far as irrigation is

concerned . . . . Only by decreasing present discharge past Milner dam can

the supply for American Falls reservoir be increased . . . . Sooner or later

the need for irrigation water on Snake River will require the elimination of
: G X 116
any discharge past Milner in years of deficient runoff . . . .

- Orr Aff., Exhibit 37 at 7-8 (Hoyt report “*Water Utilization In The Snake River Basin™ at 65-66).
e Orr Aff., Exhibit 62 at |-2 (T.A. Walters, Acting Secretary of the Interior, “Findings of the
Secretary of the Interior as to net profits from the Black Canyon and the Minidoka Power Plants, through
sales of power on the Minidoka project and towns adjacent thereto, during the year 1935” at 1-2) (United
States Department of the Interior, Bureau of Reclamation) (Mar. 12, 1936).

ns Omr Aff., Exhibit 37 at 9 (Hoyt report on “Water Utilization In The Snake River Basin” at 167);
see also Orr Aff,, Exhibit 63 at 10 (Thomas R. Newall, U.S. Geological Survey engineer, Newell On
Administrative Water Problems, 94 TRANSACTIONS OF THE AMERICAN SOCIETY OF CIVIL ENGINEERS 321
(1930) (Newell’s comments on Baldwin, Transmission and Delivery of Reservoir Water in Administrative
Water Problems: A Symposium) (“The small percentage of ultimate wastage (flow past Milner during
regulation period) is a real index of the excellence and efficiency of the control system of river operation as
a whole.”); see also O AfL.. Exhibit 61 at 8 (Debler & Riter report at 204) (“any winter use below the
[American Falls] Reservoir is a total loss as far as irrigation is concerned™) {(quoting Lynn Crandall report).
e Orr Aff., Exhibit 64 at 2, 3 (Letter from Lynn Crandall to Elwood Mead, Commissioner, U.S.
Bureau of Reclamation at 2-3)} (Feb. 21, 1934).
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In his report on water distribution and hydrometric work for Water District No. 36
duriﬁg the first good water year afier the drought, Lynn Crandall wrote “[i]t is a matter of
regret that lack of storage facilities resulted in the waste of 620,000 acre-feet of surplus
flood waters past Milner during 1936.!"" He explained that surplus water “wasted” past
Milner Dam was a lost opportunity to store supplies against future shortages: “Dry years
to be expected in the future will reqtﬁre all the water that can be made available from any
source at reasonable cost if the established irrigated agriculture is to be adéquateiy
maintained in the Snake River Valley.”!!8

In addition to demonstrating the need for new storage above Milner to hold the
surplus flows of high water years, the 1930s drought also focused attention on the need to
conserve winter flows of normal and below-average years. Winter flows routinely had
been diverted for power generation at Minidoka Dam'!® and for domestic and stockwater
purposes above Milner Dam. Curtailing these winter uses to allow further conservation
of winter flows above Milner was seen as a means of ensuring the filling of American
Falls Reservoir on a regular basis. The State Commissioner of Reclamation reported that
the reservoir repgatedly failed to fill during the drought and that winter water uses,
including winter power generation at the Bureau of Reclamation’s Minidoka Dam and

winter diversions for domestic and stockwater uses, “might be looked to to supply this

1 Orr Aff.. Exhibit 65 at 5 (Lynn Crandall, Watermaster for Water District No. 36, “Water
Distribution And Hydrometric Work — Water District No. 36 — 1936 at 9).

s Id; see also QO AfF., Exhibit 66 at 2 (Letter from District Engineer Lynn Crandall to District
Counsel B. E Stoutemyer at 2) (Sept. 8, 1939) (“there have been over 3,000,000 acre-fi. of surplus water
spilt to waste over Milner Dam during the past 4 years and that if the So. Fork Reservoir was in existence
over a million acre-ft. of this wasted water would today be in the reservoir waiting to be used in future dry

years”).
t1g

_ See Orr AfF., Exhibit 67 at 1 (Jetter from B.E. Stoutemyer to U.S. Commissioner of Reclamation at
I) (Mar. 12, [940) (stating that the Minidoka power plant was constructed “for reclamation purposes” and
“irrigation pumping requirements™).
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defi-ciency.”’20 In a 1934 letter to the president of the Aberdeen-Springfield Canal
Com.pany, District Counsel Stoutemyer discussed closing down the Minidoka power
plant in the non-irrigation season and reducing water users’ winter diversions for
domestic and stockwater purposes: “Such a saving of winter flow would assure the
filling of American Falls Reservoir practically every year.”'?!

A 1934 contrcf;ct between the United States and Idaho Power Company paved the
way for conserving the winter flows that had long been used for power peneration at
Minidoka Dam. Among other things, the contract provided for Idaho Power to furnish
winter power to the Minidoka Project, which allowed the United States to shut down the
Minidoka power plant in the non-irrigation season and thereby retain at American Falls
Reservoir the winter flows that otherwise would have been sent downsirea.ﬁ to gencrate

power at Minidoka.'?

120 Orr Aff., Exhibit 36 at 4-5 (Faris report at 3-4) (“the American Falls Reservoir has filled but twice
since it was placed in operation, in 1926 . . . . The rights that might be looked to to supply this deficiency
are . . . the right of the Minidoka project to divert something like 2,000 second feet, continuously, for the
operation of its power plant at Minidoka dam, and that of the canals diverting water at the Milner Dam for
domestic purposes during the non-irrigation season”),

121 Omr Aff. Exhibit 68 at [ (letter from B.E. Stoutemyer, District Counsel, U.S. Bureay of
Reclamation, to W.H. Philbrick, President of Aberdeen-Springfield Canal Company at 1) (June 6, 1934).
District Counsel Stoutemyer had also pointed out in previous years that winter flow should be used to fill
the American Falls Reservoir before giving any consideration to potential pOwer uses:

In years like 1924 and 1926 there s little or no flood water available for storage in the
spring. Whatever storage is secured must be secured out of the winter flow. . .. In the
event that we have another low water year, the winter flow which can be stored in
American Falls reservoir is far more valuable for irrigation than for power and we should
store all the water we can and rent the Government’s share to the projects which will
need it. When we have stored enough water in the American Falls reservoir to take care
of all the irrigation needs of Snake River valley, we can then consider dickering with the
Power Company to release some water for power development, but not before that time,

Orr Aff., Exhibit 69 at }, 2 (letter from B.E. Stoutemyer, District Counsel, U.S. Reclamation Service to the
Chief Engineer at 1-2) (“Subject: Use of American Falls Storage — Minidoka Project”) (Aug. 16, 1926).

1z See O Aff., Exhibit 70 at 12 (“Contract between United States and Idaho Power Company for
conservation of Snake River Water and furnishing fransmission service” at 11) (Symbol IIr-801) (Oct. 1,
1934) (. . . the water conserved and made available by the terms of this agreement is for storage in the
American Falls Reservoir . . .”*).
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The Secretary of the Interior found that “the public interest requires that the water
suppiy needed for irrigation purposes should not be sacrificed for the purpose of
providing increased power profits . . . It has therefore been found necessary (in order to
avoid the waste of water for irrigation purposes) to limit the operation of the Minidoka
Power Plant during the non-irrigation season . . . .”'#® District Counsel Stoutemyer raised
the same public interest concerns m a letter to the State Commissioner of Reclamation in
1937, when Idaho Power sought to perfect additional hydrdpowei‘ water rights at Twin
Falls and Lower Salmon Falls. Mr. Stoutemyer’s letter recited the Article 14 stipulation
and explained “[w]hen the license in question was under consideration, we insisted on the
above quoted stipulation for the protection of the present and future irrigators of the
Snake River Valley.”"** It further explained:

It seems to us that it would be contrary to sound public policy to allow any
additional power rights to attach for use in the Snake River Canyon to
such an extent as would require the waste of water over Milner Dam, since
all the water available in Snake River above the Milner Dam is needed for
irrigation purposes even at the present time (especially so in low water
years when there have been serious water shortages even for the lands now
under irrigation) and with increasing irrigation requirements, and
construction of additional reservoirs to store flood water and to carry over
excess water of high water years for use in low water years, the need to
conserve all the available water above Milner Dam for irrigation purposes
will become more and more evident as the years go on . . . . Any
additional power rights which would require the waste of water over
Milner Dam would conflict with both of these propositions . . . .'?

12 Orr Aff.. Exhibit 62 at 2 (findings of the Secretary of the Interior at 2) (parentheses in original).

124 Orr Aff.. Exhibit 71 at 3 (Letter from B.E. Stoutemyer, District Counsel, U.S. Burcau of
Reclamation, to R.W. Faris, Idaho State Commissioner of Reclamation at 2-3) (June 21, 1937).

125 Id_at 3, 4 (parentheses in original). Mr. Stoutemyer’s letter also forwarded a copy of a letter he
had received from Watermaster Lynn Crandall, which notified Mr, Stoutemyer of Idaho Power’s new water
right filings and stated Mr. Crandall’s view that under the Article 14 stipulation,

any water rights acquired would not be adverse to future storage rights above Milner. . . .
I suppose the [Federal license] would control anyhow but it seems to me that it would be
desirable 1o have it reaffirmed in the State water right license so that it will be clearly
evident that the date of prierity applies only to rights below Milner and is not adverse to
subsequent developments above Milner,
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The United States Court of Appeals for the District of Columbia Circuit also
endorsed the Un‘ited States’ decision to store winter flows above Milner. In r_ejecting
Burley Imrigation District’s challenge to the Secretary of the Interior’s accounting
methodoelogy for the Minidoka power plant under the winter water conservation program,
the court stated: “Water passing [Minidoka Dam] in winter serves only fo generate power
at the plant for commemial sale, is useless for irrigation and pumping, and is lost
therefore to the project, including Burley District, for its primary purposes. Winter flow
is therefore highly wasteful. 12

E.  The Palisades Project And Winter Water Savings Contracts.

Further winter water conservation measures were necessary to ensure a reliable
water supply for additional storage projects that were contemplated even further
upstream. This need led to proposals to link new storage projects to commitments by
water users to reduce or eliminate v-vinter diversions for domestic and stockwater uses.
District Counsel Stoutemyer stated in a 1939 letter to the United States Commissioner of
Reclamation:  “[Als the Chief Engineer reports that such saving of winter water is
essential to the feasibility of the Grand Valley project I think that we have no alternative
but to insist that such contracts must be executed before the new reservoir is
constructed.”'?’ Thus, the reduction or elimination of winter domestic and sto.ckwater
diversi.ons became a pre-condition for acquiring storage space in the next large reservoir

the Bureau proposed above Milner, the Palisades Project: “‘the Bureau has adopted the

Orr Aff., Exhibit 72 (Letter from Lynn Crandall, U.S. Geological Survey District Engineer, to B.E.
Stoutemyer, District Counsel, U.8. Bureau of Reclamation) (June 18, 1937).

126 Burley Jrr. Dist. v. Ickes. 116 F.2d 529, 535 (D.C. Cir. 1940),

127 Onr_Aff. Exhibit 73 (letter from B.E. Stoutemyer, District Counsel, U.S. Bureau of Reclamation,
to Commissioner, U.S. Bureau of Reclamation) (Sept. 5, 1939).
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requirement that all companies purchasing space in the Palisade Reservoir will have to
agreé to cease winter water diversions within 5 years from the date that construction
starts on the dam,”'%®

The Palisades Project was originally authorized in 1941, placed on hold during
World War II, and reauthorized in 1949. In his statement in support of the 1949
‘Palisades legislation, Idaho Congressman John Sanborn stated that it dealt with “the
control and use of water in the entire watershed of the Snake River above Milner Dam, . .
The proposed legislation will aﬁthorize the construction of units for the storage and use of
nearly all of the water not now utilized in the upper Snake River Valley.”'®® He also
stated that the Bureau of Reclamation had been conducting studies for more than 20 years
“for the purpose of developing a plan to place under beneficial use all available water in
the Snake River Valley above Milner, Idaho.”™*® The 1949 Palisades legislation retained

131

the winter water savings requirement,”” as the Assistant Reclamation Commissioner

explained:

Commissioner Page of the Bureau of Reclamation, whom many of you
remember, presented the original plan for Palisades Dam in 1941, but its
construction was regarded then, as now, as being dependent on the
working out of assurances of a minimum water supply through the
curtailment of certain wasteful winter diversions in the upper Snake River
Valley. The Palisades Dam project was authorized in December 1941
upon the basis that these negotiations be worked out prior to construction.
The negotiations and plan of operation, together with the plans for

128 O Aff.. Exhibit 74 at | (letter from Watermaster Lynn Crandall to E.V. Berg, Idaho State
Commissioner of Reclamation at 1) (Sept, 25, 1941).

127 Orr AfT., Exhibit 60 at 5 (Palisades hearings at 4) (“Statement of Honorable John Sanbom, a
Representative in Congress from the State of 1daho™).

130 id. at 5 (Palisades hearings at 5) (“Statement of Honorable John Sanbom, a Representative in
Congress from the State of [daho™).

131 Pub. L. No. 81-864 § 4(a). 64 Stat. 1083-84 (1950) (“The continuation of construction of Palisades
Dam beyond December 31, 1951 . . . is hereby made contingent on there being a finding by the Secretary
by the controlling date that conwacts have been entered with various water users’ organizations of the
Upper Snake River Valley in Idaho that, in his opinion, will provide for an average annual savings of one
hundred and thirty-five thousand acre-feet of winter water.™).
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facilities to accomplish the desired operation, have now been
completed.'*

Because the practice of diverting winter flows for stockwater and domestic uses
was “deep rooted and difficult to alter,” the Palisades winter water savings agreements
embodied a compromise.'*® The compromise included a number of important elements,
including, among others: conservation of water for storage above Milner through
climination of winter diversions for stockwater and domestic uses and curtailment of
winter power generation; coordination of reservoir operations for maximum storage;
exchanges of storage rights between certain reservoirs; and clarification of diversion and
storage rights and holdover storage privileges.”** The Bureau of Reclamation concluded
that the Palisades contracts “resulted in better distribution and utilization of the waters of
the Snake River™

The elimination of winter water runs for stock and domestic use, the

establishing of uniform storage water holdover privileges, the coordinated

system-wide operation of reservoirs, the subordination of winter power
production to conserve storage, and the exchange of storage space to
effectuate its use closer to points of diversion, all have resulted in better

distribution and utilization of the waters of the Snake River.”>>

F. The Hells Canyon Project.

The need to conserve winter and flood flows above Milner for irrigation purposes
was also recognized in the FPC proceedings on Idaho Power’s Hells Canyon project in

the 1950s. In his report analyzing future depletions above Hells Canyon, which Idaho

1z Orr Aff., Exhibit 60 at 8 (Palisades hearings at 11) (“Statement of Wesley R. Nelson, Assistant
Commissioner, Bureau of Reclamation™).

2 Orr AfT.. Exhibit 75 at 3 (*Status Report — Workings of Palisades Water Savings Agreement” at 2)
(U.S. Bureau of Reclamation) (Boise, Idaho) (Aug. 5, 1968). ’

134 See generally id at 3-6 (status report at 2-5).

133 Id_at 9 (status report at 8).
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Power offered in support of its FPC application,'*® watermaster Lynn Crandall stated that

. “flood waters in years of ample runoff will be stored in new reservoirs such as Palisades

»137

and will be fed out onto the lands in dry years. His report stated that future

development would probably eliminate spills past Milner: “Except in years of well above
normal runoff it is quite likely that fufure years will see the flow of upper Snake River
controlled so as to practically eliminate spills past Milner except for storage righté owned

by the Idaho Power Company . . . 138

Mr. Crandall’s report also poinfed out the possibility of diverting “surplus flows

that would otherwise spill past Milner” for purposes of recharging “the ground-water

»139

. Teservoir. When examined on this point during the FPC proceedings, Mr. Crandall

testified that it would be possible “to provide greater storage and offset to some extent
depletions arising out of ground water pumping”'*® by recharging the ground water using

“waters that would otherwise spill down past Milner into the Columbia.”'*!

Subsequent analyses also recognized ground water recharge as a means of
conserving winter and flood flows above Milner Dam. A 1955 report by the Bureau of
Reclamation referred to “the possibility of using the lavas under this plain as a ground-

water storage reservoir which would outlet into the Snake River.”*?

In discussing
opportunities for obtaining new irrigation water supplies above Milner Dam, a joint

report in 1960 by the Bureau of Reclamation and the Army Corps of Engineers pointed

136 See O Aff.. Exhibit 58 at 17 (Crandall Examination at 10146) (“This report, which is his direct
testimony, was offered by the applicant . . .},

137 Orr AfT. Exhibit 59 at 7 (Crandall Report at 5).

128 Id_at 8 (Crandal! Report at 6).

139

Id.
140 Orr Aff.. Exhibit 58 at 34 {Crandall Examination at 10317),
it /d_at 35 (Crandall Examination at 10318).

12 O Aff., Exhibit 38 at 6 (special report on upper Snake River basin at 16).
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out: “In a sense, the ground water is storage. In considering future development it could
be u#ed much as . conventional storage reservoir.™* The joint report pointed out “the
possibility of artificially recharging [the underground reservoir] by diverting surplus
flows, beyond requirements of existing and future developments, from the Snake River
during the flood season into highly permeable areas of raw volcanics,”'* Governor
Smylie also pointed out in a 1966 letter to the Secretary of the Interior the potential to use
flows above Milner Dam for “ground water ‘rf:ch'arge.”m‘5 In a 1967 letter to the Board,
the Assistant Regional Director of the Bureau of Reclamation stated: “Artificial recharge
would consist of diverting surplus surface flows of wet years from Snake River or Henrys
Fork to infiltration areas where this water would enter the porous materials of the Snake
Plain aquifer,” and thereby “[p]ut underground in an evaporation-free reservoir, surplus
flows of Henrys Fork and Snake River that would otherwise spill past Milner unused.”' ¢
In a 1972 Board meeting, Board Director Dr. Robert Lee stated that recharge “really
represents an alternative to capture waste water that is now spilling down the Snake . . . .
It is an alternative to future dams in the area.”™*’
G.  The 1960s.

The need to conserve surplus water above Milner was rcaffirmed a number of

times in the years following the approval of the Palisades and Hells Canyon projects. In

143 Orr Aff,, Exhibit 76 at 7 (“Information Bulletin On A Study Of Water Resource Development
Possibilities — Upper Snake River Basin™ at 5) (U.S. Army Corps of Engineers & U.S. Department of the
Interior, Bureau of Reclamation) (Sept. 29, 1960),

a4 {d at 11 (information bulletin at 9).

143 Orr Aff., Exhibit 46 at 2 (Govemnor Smylie letter to U.S. Secretary of Interior at 1).

146 Orr_Aff.. Exhibit 77 at 3 (letter from Norman H. Moore, Assistant Regional Director, U.S.
Department of the Interior, Bureau of Reclamation, to Dr. Robert E, Lee, Director, Idaho Water Resource
Board at 2) (Oct. 27, 1967). .

147 Orr Aff., Exhibit 78 at 3 (“Minutes of Meeting No. 4-72" at 7) (Idaho Water Res. Bd., Jun. 13,
1972).
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a December 1960 meeting between the Committee of Nine of Water District No. 1 and
repre-sentatives of the Burean _of Reclamation, R.P. “Pat” Parry, counsel for Idaho Power
as well as several irrigation entities such as the Twin Falls and North Side Canal
Companies,'*® presented two criteria for river operations: “1. Have water at the beginning
of the irrigation season in those reservoirs where the best use can be made of 1t 2. Spill
no water to waste past Milner”'**

In a 1962 letter to the FPC comrﬁenting on Idaho”Power’s application for a single
FPC license to cover its previously constructed facilities at American Falls, Upper
Salmon Falls and Shoshone Falls, the Assistant Secretary of the Interior pointed out that
the Department “has constructed upstream from Milner a reservoir system in excess of
4,500,000 acre-feet, all of which is operated with the objective of conserving the water to
minimize spills past Milner Dam,” and emphasized the “long history of the obvious need
for the conservation of water above Milner Dam.”’*® In a 1968 letter to Idaho Senator
Len Jordan regarding the proposed enlargement of American Falls Reservoir, Bureau of
Reclamation Commissioner Floyd Dominy discussed the need “[t]o utilize fully the water

21151

resource in the upper Snake River above Milner Dam. He stated that if it was

148 See, e.g. Orr Aff., Exhibit 58 at 12 (Crandall Examination at 10141 (Mr. Parry speaking on behalf
of Idaho Power); see also 1955 WL 607350 at *2 (syilabus page of Federal Power Commission order issuing
Hells Canyon license) (listing R.P. Parry as counsel for Idaho Power Company); O Aff, Exhibit 79 at 2
{Minutes of the Meeting on Snake River Flood Control Problems at 8) (Dec, 16, 1957) (“Mr. R.P, Parry
then spoke as representative of the water users in the lower Snake River Valley below American Falls
Reservoir.™),

149 Omr Aff, Exhibit 80 at 2 (“Minutes of Meeting, Bureau of Reclamation and Advisory Committee”
at 1) {Dec. 29, 1960).

180 Orr Aff.. Exhibit 81 at 5 (letter from Assistant Secretary of the Interior Kenneth Holum to Joseph
C. Swidler, Chairman, Federal Power Commission at 4) (Aug. 30, 1962).
9 O Aff., Exhibit 82 at 2 (letter from U.S. Bureau of Reclamation Commissioner Floyd Dominy to

Senator Len Jordan at 2) (January 5, 1968).
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determined that American Falls Dam should not be enlarged, then “alternatives should be
mvesngated to control and utilize uncommitted flows passing Milner Dam.”'**

The policy of conserving winter flows and flood waters for irrigation use above
Milner applied even when irrigation developments were proposed downstream from
Milner. In his 1966 comments to the Secretary of the Interior regarding the proposed
Southwest Idaho Water Development Project, which would have relied on diversions
below Milper Dam, 'Govemor Robert Srﬁylie discussed ﬁ number of proposed projects
that were intended to realize the “tremendous potential for irrigation development” in the

' The Governor pointed out that these projects

Snake River Basin above Milner Dam.
were feasible only if the water supply for Southwest Idaho Water Development Project
“is not dependent upon spills past Milner Dam,” and stated: “We are assured by Region
1, Bureau of Reclamation that inflows Eelow Milner are sufficient to meet Southwest
Idaho Project requirements.”” Idaho Water Resource Board member Evan Kackley
reported to the Board the next year that he was “glad to note” that according to the
Department of the Interior’s report to the Governor, “the Southwest Idaho Water
»155

Development would not require the spills of Milner.

H. The Rebuilding Of American Falls Dam,

The primary objective of reserving flows above Milner for imigation use was
again reaffirmed in the 1970s with the replacement of American Falls Dam. By 1972 an
alkali-aggregate reaction and deteriorating concrete had compromised it to the point that

the Bureau of Reclamation restricted the reservoir to no more than two-thirds of its 1.7

152 id

153 Orr_Aff., Exhibit 46 at 2 (Governor Smylie letter to U.S. Secretary of Interior at 1). The
Governor’s list of irrigation development projects included “ground water recharge.”

is4 1d. at 2-3 (Governor Smylie Jetter to U.S. Secretary of Interior at 1-2).

55 Orr Aff., Exhibit 47 at 4-5 (“Statement” of Evan Kackley at 4-5).
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million acre-foot storage capacity.’

Legislation authorized the American Falls
Rese;'voir District (“Reservoir District”) to reconstruct the dam in lieu of waiting for a
federal appropriation that would have enabled the Bureau of Reclamation to do s0.'
The Reservoir District was authorized fo contract with an electrical utility for
hydroelectric use of the falling water at the new dam, which would help defray the cost of
reconstruction, and Idaho Power Company expressed interest in such a falling water
contract,'*® |

Under the Intenal Revenue Service’s interpretation of then-existing law, Idaho
Power’s use of falling water from the new dam for commercial power generation meant

that any bonds the Reservoir District issued would not be tax-exempt,'™

which presented
a significant financing obstacle. Thus, federal iégisiation was proposed to provide tax-
exempt status for bonds issued to support the construction of “a dam which furnishes
waters for irrigation purposes which has a subordinate use in connection with the
generation of electrical energy,” where the “subordinate use of water for generating
electric energy means that less than 10 percent of the normal supply of stored water may
contractually be scheduled for release by the power company and used for generating

electric energy.”'®

156 Orr Aff., Exhibit 83 at 2-3 (H.R. Rep. No. 94-531, at 2-3) (1975) (House Ways And Means
Committee) (“Tax Exempt Status Of Obligations Used To Provide Certain Irrigation Facilities™).

157 Jd at 3 (H.R. Rep. No. 94-531 at 3).

158 Id

i See id. (“If it were not for the use of the water by the Idaho Power Company for hydroelectric
power generation, any bonds issued by the Reservoir District would presently qualify for tax-exempt
status™).

160 Jd _at 4 (H.R. Rep. No. 94-531 at 4); see also Orr Aff.. Exhibit 84 at 3-4 (Sen. Rep. No, 94-570, at
3-4) (1975) (Senate Finance Committee) (*“Fax Exempt Status Of Obligations Used To Provide Certain
Irrigation Facilities™) (same).
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With the new federal legislation making tax-exempt bonds available, the United
State-s, the Reservoir District and Idaho Power executed the contracts necessary for
reconstruction of the American Falls Dam: the “Government Contract” between the
Reservoir. District' and the United States, the “Falling Water Contract” between the
Reservoir District and Idaho Power, and the “Spaceholder Contract” among all three
parties. All three contracts were dated March 31, 1976.

The “Government Contract” and the “Falling Water Contract” established that
power generation was to be subordinate to irrigation purposes. The Government Contract
provided that the United States would operate and maintain the new dam “as a part of the
Minidoka Project for the beneficial use of the water on the land within the service areas
of the Spaceholders pursuant to Section 8 of the Reclamation Act of June 17, 1902161
Article 16 of the Government Contract further provided that “the primary irrigation
purpose and the incidental purposes of the Minidoka Project shall not be impaired by the

»152 and that the United States “is not

subordinate utilization for power generation,
obligated to operate the Replacement Dam in a manner to have water in the Replécement
Dam at elevations for power generation or to operate to increase the head in the
Replacement Dam for power generation.”'®® Article 18 of the Government Contract

provided that “less than 10 percent of the water accruing to the active storage capacity in

the Replacement Dam may be contractually scheduled for release by the Idaho Power

161 Omr Aff., Exhibit 85 at 6 (“Contract between The United States OF America and The American
Falls Reservoir District for Construction And Operation And Maintenance Of The American Falls
Replacement Dam Program Dated as of March 31, [976™ at 10) (“Government Contract™),
162

I
163 id,
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Company.™® Idaho Power acknowledged and agreed to these provisions in the Falling

Water Contract.'®®

Thus, the Milner “zero minimum flow” principle reflects the long-established
objective of maximizing the conservation and storage of non-irrigation season flows and
flood waters above Milner Dam for use above Milner. This objective has been an
integral past of water resources development policy, planning and practice in the Snake
River Basin since long before the first Ide;hc:> State Water Plan. Then, as now, the
underlying policy and principle is to allow for complete storage and utilization of winter

flows and flood waters for irrigation purposes above Milner Dam.

CONCLUSION

The Idaho Legislature codified the Milner zero flow principle il‘; chapter 38 of the
1997 Idaho Session Laws and in Idaho Code § 42-203B(2). The Board and the
Legislature memorialized the zero minimum flow at Milner in every revision of the Idaho
State Water Plan. Thus, as a matter of law, the State is entitled to summary judgment that
General Provision No. 4 should provide that the flow of the Snake River above Milner
Dam may be reduced to zero, and that water rights using water downstream from Milner
Dam have no right to call for the delivery, or seek the administration, of the flow of the
7 Snake River or surface and groundwater fributary to the Snake River upstream from
Milner Dam. A corresponding remark should be inserted in water right 02-0200 for the

5ame redasons.

164 Id._at 7 (Government Contract at 14).

165 See Orr AfT.. Exhibit 86 at 10 (“Falling Water Contract Dated as of March 31, 1976 by and
between American Falls Reservoir District and 1daho Power Company™ at 19) (“Falling Water Contract™
("The 1daho Power Company agrees to the provisions of the Government Contract governing operation and
maintenance of the Replacement Dam,”),
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Milner. The Twin Falls south and north side projects were constructed by the Twin Falls
and North Side Canal Companies under the 1894 Carey Act, and the federal Minidoka
Project was developed by the U.S. Reclamation Service (later the Bureau of Reclamation)
under the 1902 Reclamation Act.*® The Minidoka Project built dams and large reservoirs
at Lake Walcott (Minidoka Dam) and Jackson Lake in Wyoming.>’ The Twin Falls
companies constructed a large dam and diversion works at Milner,”® the lowest point on
the river at which large irrigation diversions were prau:‘cicable;59 As a result of this
development, the reliable summer flow of the river at Milner was fully appropriated soon
after the end of the nineteenth century.®

B. Early Recognition Of The Need To Conserve And Store Winter Flows
Above Milner.

The full appropriation of irrigation season flows at Milner was a turning point in
the development of the Snake River Basin. From that point on, storage reservoirs and the
waters to fill them were necessary for further irrigation development. As the Director of
the U.S. Reclamation Service emphasized in a 1920 letter to Idaho Power Company

regarding the proposal to build a reservoir at American Falls:

36 See id; O AL, Exhibit 32 at 6 (W.G. Hoyt, “Report Relative to Water Power Resources of
Snake River and Status of Public Lands Between Milner and Weiser, 1daho™ at 42) (U. S. Geological
Survey) (Aug. 1922).

See Erik A. Stene, “Minidoka Project History™ at 2, 5-10 (U.S. Bureau of Reclamation) (1997),
http:/fwww usbr goviprojects/ImageServer?imgName~Doc 1245093434 100.pdf; (link located on webpage:
hitp:ffwww . usbr.gov/projects/Project.jsp?proj Name=Minidoka%20Project&pageType=ProjectHistoryPag
e).

5 O Aff, Exhibit 33 at 5 (C.E. Tappan, “Report Covering Water Measurements and Studies of
Stream Flow of Snake River Between Milner and Shoshone Falls” at §) (Idaho Power Company 1923).
® Qo Aff. Exhibit 29 at 6 (transmittal letter from [.W. McConnell, Chairman of the Board of

Engineers, to Chief of Construction, U.S. Reclamation Service, at 2) {Apr. [0, 1920) (transmitting Board of
En gineers Report).

See Orr Aff., Exhibit 34 at 5 (“State of Idaho Respense to Federal Energy Regulatory Commission
Request for Additional Information” at 2) (/n the Matter of Petition for Declaratory Order by Idaho Power
Comparny) (FERC Docket no. EL85-38-000) (Jan. 30, ]987) (*“The reliable natural flow during the summer
month period was fully developed by the end of the 19% century.”).
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The time has already passed when the natural flow of the river was
sufficient to irrigate the lands under cultivation along its shores and
storage reservoirs have been recognized as a necessity for many years

past. . . . without additional storage no new areas at all can be made

productive and habitable and even the present projects will suffer

occasional serious Josses. ©’

The great drought of 1919, the driest year on record in the Snake River V alley to
that point, provided the catalyst for the development of the storage facilities needed to
support continued agriculture development within the basin. In a report to the Governor
in June of that year, the State Commissioner of Reclamation stated that there had'been an
“extreme shortage of water, occasioned by a very light precipitation and snow-fall.”®?

The Commissioner further reported:

During seasons of normal flow, the Snake River is at this time at flood
stage and a considerable quantity of water has heretofore, at this time of

. Orr Aff., Exhibit 35 at 1 (Letter from A.P. Davis, Director of U.S. Reclamation Service, to Idzho
Power Company at 1) (Nov. 2 1920). The inadequacy of natural flow for further irrigation development,
and the need for additional storage, was recognized repeatedly in subsequent years. In 1934 the State
Commissioner of Reclamation reported:

The limit of the development of the frrigation resources of the State fiom the natural flow
of streams has long since been reached, and resort has been had to storage, pumping from
lakes and streams, and the development of subterranean water to supplement and
augment the supply necessary to irrigate the lands under cultivation.

Orr Aff., Exhibit 36 at 2 (R.W. Faris, State Commissioner of Reclamation, “Supplementary Water For
Irrigation In Idaho, With Particutar Reference To Boise And Snake River Valleys™ at 1) (Oct. 15, 1934)
{revised). A 1935 U.S. Geological Survey water utilization report stated; “Iirigation development has
reached a peint in the Snake River Basin beyond which there can be no large increase in acreage without
the construction and utilization of additional storage reservoirs or through the development of additional
waier supply by pumping.” Orr Aff.. Exhibit 37 at 7 (W.G. Hoyt, “Water Utilization In The Snake River
Basin™ at 65) (U.S. Department of the Interior, Water Supply Paper 657) (1935). The Idaho Supreme Court
also took notice of the fact that natural flow had been fully appropriated: “The normal flow of our sireams
has been appropriated, and therefore the limit of development by irrigation from that source has been
reached.” State Water Conservation Board v. Enking. 56 ldsho 722_ 738, 58 P.2d 779. 785-86 {Holden, J..
concurring) (1936); see also Orr Aff., Exhibit 38 at 7 (““Special Report — Upper Snake River Basin (Above
Powder River) — hrripation And Associated Developments™ at 63) (U.S. Dept. of the Interior, Bur. of
Reclamation, Regional Office, Boise, Idaho) (February 1955) (“Large scale imrigation of new lands or
providing supplemental supplies in the upper portion of Snake Basin would depend upon development of a
water supply in the river above Milner Dam.”™).

6 Omr Aff, Exhibit 39 at I (W.G. Swendsen, Idaho State Commissioner of Reclamation,
“Departmental Report No. 2 from May 1 To June 1, 1919 — To His Excellency C.C. Moore, Acting
Govemor Of The State Of Idaho” at 1).
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the year, been wasting over the Milner Dam, whereas during this season

the stream has been entirely used for Imgatlon purposes at this point for

some weeks past.®®
The Commissioner also issued a notice in June to the water users on the Snake River,
notifying them of the run-off shortage and the unusually low storage in Jackson Lake
Reservoir, and stating that it was “highly important that the greatest econbmy be
exercised in the use of water during this season.”® The District Counsel for the U.S.
Reclamation Service, B.E. Stoutemyer, reported to the Chief Counsel of the U. S.
Reclamation Service: “The water situation on Snake River is extremely critical this year

.7 “Thereis a great shortage of water in Snake River this year, this being thé lowest
year in thirty years, the Snake River at this time being about 3,000 second-feet lower than
ever kﬂown before at this time of the year ™%

After the 1919 drought, “[i]t became obvious to all that additional storage
facilities had to be built to provide water when short supplies occurred in the future.””
As the State Commissioner of Reclamation reported to the Governor in 1923: “The
shortage of water experienced in the Snake River valley in 1919 and the subsequent crop
loss from drouth during that year acted to stimulate interest in and created a demand for

additional storage on the Snake River.”® Because the river was fully appropriated above

‘Milner during the irrigation season, the only waters available for storage in new

63

d :
& Orr Aff. Exhibit 40 at 2 (W.G. Swendsen, Commissioner of Reclamation, Department of
Reclamation, “Re: Water District No. 36, To the Water Users on the Snake River”) (June 2, 1919),
& O Aff, Exhibit 41 at 2 (Letter from B.E. Stoutemyer, U.S. Reclamation Service District

Counsel, to the Chief Counsel, U.S. Reclamation Service at 2) (June 26, 1919).

6 Omr_Aff, Exhibit 42 at 1 (Letter from District Counsel B.E. Stoutemyer, U.S. Reclamation
Service, to Chief Counsel, U.S. Reclamation Service, Washington D.C. at 1) (June 30, 1919).

& Orr AfE., Exhibit 31 at 6 {Arrington article at 7).

68 Omr Aff. Exhibit 43 at 1 (Letter from W.G. Swendsen, State Reclamation Commissioner, to
Govermor C.C. Moore at 1} (July 9, 1923).
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reservoirs were non-irrigation season flows and flood waters. The location most often
propé:sed for a new reservoir to store such flows was American Falls.

In 1920, the United States Director of Reclamation A.P. Davis and Idaho
Governor D.W. Davis designated a joint federal-state Board of Engineers to consider
water projects in the Snake River Valley, particularly those affecting the proposed
American Falls Reservoir.”’ The engineers selected to serve on the board réﬁresented
governmental and private interests: the U.S. Reclamation Service, the Idaho Department
of Reclamation, the Twin Falls Canal Company, and the Twin Falls North Side Land &
Water Company (the predecessor to North Side Canal Company).”

The Board of Engineers quickly recognized that the water supply siteation called
for comprehensive planning and coordinated development. During the Board’s first
meeting, Idaho State Commissioner of Reclamation W.G. Swendsen said that State
officials believed “the time had come for the formation of a definite plan for the
development of the remaining resources of the Snake River water supply on a broad and
comprehensive basis which would insure to the state the maximum utility of the

*7 Further, as the Board of Engineers reported: “It became

possibilities of the stream.
apparent from preliminary consideration of the subject that no one of the principal
problems involved could be properly considered without taking into account its effect
upon the general problem of the conservation of the waters of Snake River.”’”? Thus, the

Board of Engineers considered “[tlhe total water supply available in the Snake River

basin for irrigation,” the “quantity of storage required for the utilization of the water

& Omr Aff., Exhibit 29 at 10 (Board of Engineers Report at 1).
m Jd at 11 (Board of Engineers Report at 2).

m Id._at 11-12 (Board of Engineers Report at 2-3).

& Id_at 12 (Board of Engineers Report at 3).
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supply and the relation of that supply to the size of the American Falls Reservoir and
othex: reservoirs which may be necessary,” and the loss of hydropower rights at American
Falls through “the appropriation of all waters available for irrigation.” The Board of
Engineers issued a much-anticipated report in April 1920 (“Board of Engineers
Report™).”

The Board of Engineers Report concluded that “the greatest use of the water of
Snake River will be found in the dedication of the entire flow of the stream to ifrigatjon
in so far as the water can be economically appropriated,” and that it was possible “w-ith
the requisite storage to utilize a very large percentage of all the waters originating in the
watershed above Milner dam.”” The Report also stated that because there was an excess
of irrigable land and “the amount of water available in the river is the limiting factor,”
that “[t]he net effect of this condition will be to dry up the river below Milner Dam
during the irrigation season, also to as great an extent as possible below American Falls
Reservoir, during the non-irrigation season.”™’

While high-lift pumping would eventually make large-scale irrigation possible in

the section downstream from Milner Dam,?B at the time of the Board of Engineers Report

73 ]d_
" See Orr Aff., Exhibit 44 (letter from Barry Dibble, Minidoka Project Manager, to the Chicf
Engineer of the U.S. Reclamation Service) (Apr. 16, 1920) (“There is considerable demand for this report,
and 1 believe some of the papers will be interested in printing parts of it.”).
» Omr Aff.. Exhibit 29 at 14 {Board of Engineers Report at 5); see also jd_at § (transmittal letter at 2)-
(“The board is of the opinion that all of the water of Snake River susceptible of economical diversion
should be dedicated to irrigation. . . . The unappropriated water of Snake River can be made available by
the development of approximately 3 900,00 acre-feet of storage capacity.™).

Id at 14 (Board of Engmccrs Report at 5); see also id_at 7 (letter of transmittal of report at 2)
(“The available water supply is not sufficient for the irrigation of all the land which can be reached from

the river.”).
7 Id_at 14 (Board of Engineers Report at 5).
73 See Orr Aff., Exhibit 45 at 8-11 (Susan M. Stacy, Legacy of Light: A History of Idaho Fower

Caompany at 135-37) (Idaho Power Co. 1991) (discussing high-lift pumping developments in the 1960s).
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hydropower was the only feasible use of any significance below Milner.”” Thus, for
'purposes of considering the downstream effects of maximizing winter flow storage above
Milner, the Report focused on hydropower impacts:

The principle involved therefore is to secure as nearly as possible a total
use of the waters for irrigation above Milner Dam, and to secure the
greatest possible use for power below Milner Dam. To a moderate extent
these interests conflict with each other but fortunately on account of the
large accretions to the stream below Milner Dam the power resource is
restored at Upper Salmon Falls and the injury to that resource Whlch

would be susceptible of future development is relatively not very great.®’
Similarly, the Board of Engineers Report emphasized that the storage of winter flows that
would otherwise be used for power purposes was key to sustaining irrigation
development:

It is recognized generally that the establishment of the American Falls
Reservoir is essential to the further development of dependable irrigation
possibilities on the Snake River, also that the development of that
reservoir will shut off the winter flow at that point which will thereby to a
very large extent deprive the remaining power sites of the winter water
which now passes American Falls.*!

» See Orr Aff.. Exhibit 29 at 14 (Board of Engineers Report at 5) (“The waters flowing in the stream
below Milner Dam are not susceptible of diversion to any considerable amount, and therefore become of
primary use in connection with the production of power.”).

5 Jd_at 14-15 (Board of Engineers Report at 5-6). Hydrauhc Engineer W.G. Hoyt, of the U.S.
Geological Survey, came to the same conclusions in a report issued the following year:

In general the river may be divided into two main sections. First, that portion upstream
from Milner, and second, the portion downstream from Milner. In the portion of the river
upstream from Milner the use of water for irrigation will predominate over power use,
while in the section downstream the use of water for power purposes will undoubtedly
predominate, since the larger portion of the land adjacent to the river is at such an
elevation that it cannot feasibly be irrigated by water pumped or diverted below the
Milner dam.

Orr AfT. Exhibit 30 at 4 (Hoyt report on preliminary permit application for Upper Salmon Falls at 3).

3 Orr Aff., Exhibit 29 at 17 {Board of Engincers Report at 23); see alse id_at 16 (Board of
Engineers Report at Table 5, “Power Possibilities on the Snake River from American Falls to Swan Falls,
inclusive™) (“Proposed Conditions: All flow stopped at American Falls in non-irrigation season. All flow
except waste waters to be diverted at Milner Dam or above in all seasons™) {underlining in original).
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The Board of Engineers Report also recognized that hydropower water rights for
the ﬁse of winter flows might attach or perfect before irrigation development had been
completed because “the complete utilization of the Snake River water supply above
Milner Dam for irrigation purposes will, under normal conditions require a considerable
length of time.”® The Board of Engineers therefore advised: “In granting power rights in
the future the Federal Government and the State should so far. as possible provide
restrictions requiring its eventual surrender when and as the waters are required for
application to the land.”®® Similarly, when large reclamation projects were eventually
proposed downstream from Milner, State and Federal authorities made it clear that such

.projects would not be permitted to interfere with the conservation and storage of winter
flows above Milner Dam.*

C. The American Falls Reservoir And The Twin Falls Power Site.

The principles proposed in the Board of Engineers Report were soon put into
effect in the negotiations and agreements for construction of the American Falls Dam and

the Twin Falls power project. Idaho Power Company owned land, hydropower facilities

8 fd at 18 (Board of Engineers Report at 30).
5 Id_at 19 (Board of Engineers Report at 31), The Idaho State Commissioner of Reclamation made
“this same point in a report to the Federal Power Commission:

it is extremely important that any power permits granted in connection with these
applications shall be conditioned upon the State’s present and future right to divert, use
and impound as much water as may be necessary for a complete development of its
agricultural resource, both for irrigation, domestic and other consuming uses.

O AT, Exhibit 28 at 5 (Swendsen “Report and Recommendations™ at 2).

B See Orr Aff., Exhibit 46 at 2.3 (letter from Idaho Governor Robert Smylie to U.S. Secretary of
Interior Stewart L. Udall at 1-2} (Dec. 7, 1966) (stating that further irrigation development above Milner
was possible provided that the proposed Southwest Idaho Water Development Project did not require water
to be spilled over Milner Dam); Oir Aff.. Exhibit 47 at 5 (“Statement” of Evan Kackley, Idaho Water
Resource Board Member from District 4, to the Idaho Water Resource Board at 5) (June 1967) (Idaho
Falls) (stating that the Southwest Idaho Water Development Project would not require spills over Milner
Dam).
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and water rights at American Falls and also below Milner Dam,?* and had applied for a
preliﬁnary permit to develop the Twin Falls power site just downstream from Milner.*

Thus, the proposed American Falls Reservoir could not be built until a resolution
was reached with Idaho Power Company regarding its property interests at the American
Falls site. Equally important, the American Falls and Twin Falls projects bracketed
Milner and squarely presented the question of whether downstream uses would be
allowed to require the spilling over Milner Dam of winter and flood flows that otherwise
could be stored upstream for irrigation.

Federal and state authorities entered into negotiations with Idaho Power on these
subjects and eventually an agreement was reached.?” The resulting contract, dated June
15, 1923 (the “American Falls Contract™), recognized that “the United States
contemplates the construction of a large reservoir at American Falls, Idaho, to store the
flood water and winter flow of Snake River and make the same available for the

reclamation of large areas” in public and private irrigation projects in the Snake River

8 Omr Aff., Exhibit 43 at 2-3 (Swendsen letier to Governor C.C. Moore at 2-3) (“The construction of
the [American Falls] reserveir will ultimately interfere with the power rights and property of the Idaho
Power Company at American Falls and at other down river peints on the Snake River? For example,
Shoshone Falls, Lower Salmen Falls and Swan Falls.”),

Be See Orr Aff., Exhibit 48 (letter from U.S. Reclamation Service Director A.P. Davis to the
Exccutive Secretary of Federal Power Commission forwarding a copy of a report by George L. Hoffinan,
U.S. Reclamation Service Engineer, on Ideho Power Company’s application to the Federal Power
Commission regarding the Twin Falls power site) (Apr. 5, 1921); see also Orr Aff., Exhibit 49 at 1 (George
L. Hoffman, U.S. Reclamation Service Engineer, “Repost on Application Before Federal Power
Commission by Idaho Power Company, Serial No. 18, For Preliminary Permit covering Twin Falls site, on
Snake River”) (Mar. 15, 1921); see also Qrr Aff.. Exhibit 50 at 2 (Idaho Power Company, “Project No, 18 -
Application For License — Twin Falls Project — Snake River, Idaho”) (Feb. I, 1922).

¥ O AfE., Exhibit 43 at 3 (Swendsen letter to Governor C.C. Moore at 3) (“Negotiations were
opened with the Power Company some two or three years ago, with the result that after considerable study
and deliberation, involving many conferences in which the writer participated, as the representative of the
State of Idaho, an agreement was finaily reached . . ).
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valley.®® The American Falls Contract also recognized that “the storing by the United
State's of winter flow at American Falls will interfere with certain power and other rights
of company at American Falls and points below.”®

| The contract limited Idaho Power Company’s right “to demand the turniﬁg out of
water from the reservoir for release by and use below Milner,””® and granted the United
States “[tThe right to limit all other rights of the company on Snake River . . . insofar as
and no farther than the rights allowed and granted to the United States tc; store and use
water as herein provided may interfere with any rights of the company at any lower

"1 The State Commissioner of Reclamation informed the

points on Spake River,
Governor that “the contract between the power company and the government provides for
the regulation of Snake River in the interest of irrigation, adequate to the needs of a
million and a half acre feet, reservoir capacity.™? The contract cleared the way for the
construction of the American Falls Dam, which was completed in 1927.7

Negotiations regarding Idaho Power Company’s proposal to develop the Twin
Falls power site proceeded in tandem with the American Falls negotiations because both
projects raised the question of the extent to which storable winter flows would be spilled
over Milner Dam. A 1921 Reclamation Service report to the Federal Power Commission

(“FPC”} on Idaho Power’s application for a preliminary permit for the Twin Falls site

stated that “from a power standpoint, the Snake River is divided into two sections, that

8 Orr AfL, Exhibit 5] at 3 (“Contract Between the United States and the Idzho Power Company
Relative to Power Rights at American Falls Reservoir, ldaho — Dated June 15, 1923") (Symbal 1Ir-733)
(“American Falls Contract™ at I).

® Id_at 4 (American Falls Contract at 2).

s Id_ at 7 (American Falls Contract at 21) (“Company’s Rights below Milner Dam™).

I id _at 6 (American Falls Contract at 11).

2 Orr Afl., Exhibjt 43 at 4 {Swendsen letter to Governor C.C. Moore at 4} (July 9, 1923).
® . O Aff., Exhibit 3] at 2 (Arrington article at 1).
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above and that below Milner Dam. . . . During the irrigation season . . . the Snake River is
tuméd dry at the Milner dam, all of the water being diverted into the irrigation canals

.. The report also stated: “The further development of this site—in fact even the
present development would interfere seriously with the storage of water in the American

Falls reservoir, which reservoir is the key to the full development of the Snake river for

293

irrigation purposes.”” The report explained:

Plans for storage reservoirs are now being made by the U.S. Reclamation
Service, working in conjunction with the State of Idaho and the different
water users associations along the Snake River, that will ultimately
conserve all the water of Snake river susceptible of economical diversion
for irrigation purposes. The lowest point on the river at which diversion is
practicable in large amounts is at Milner dam.®

Idaho Power’s license application for the Twin Falls project recognized these
plans: “The effect of the Milner diversion is to completely stop the natural flow of water
at Milner during a part of the irrigation season . . . . In the near future the flow will be
further affected by the construction of a storage reservoir at American Falls by the U.S.

»97

Reclamation Service . . . The application stated that upon completion of the

reservoir, “the only natural flow available at the sit¢” from the beginning of the irrigation

" Orr Aff.. Exhibit 49 at ] (Hoffman report at 1) (March 21, 1921). Similar comments were made in
a U.S. Geological Survey report on Idaho Power’s application for a preliminary permit at the Upper
Salmon power site. See Orr Aff.. Exhibit 30 at 4 (Hoyt report on preliminary permit application for Upper
Salmon Falls at 3),

% Orr Aff., Exhibit 49 at 2 (Hoffman report at 2).

% {d. at 3 (Hofiman report at 3). The Director of the U.S. Reclamation Service made the same points
in a letter to the Federal Power Commission regarding the Upper Salinon power project:

[The American Falls] reservoir will completely control and utilize Snake River above
Milner dam and it would manifestly be opposed to the public interest to grant to a private
company rights which might enable them to handicap seriously, if not prohibit, the
otherwise feasible complete development of the power and irigation resources of the
Snake River Basin.

Orr Aff., Exhibit 52 at 1 (Jetter from A.P. Davis, Director, U.S. Reclamation Service, to Mr. Merill,
Executive Secretary, Federal Power Commission at 1} {(Mar. 26, 1921).
5 Orr AfE., Exhibit 50 at § (Idaho Power application for Twin Falls license at Exhibit H).
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season until the reservoir began to spill, “which in an average year will be about
Decéfnber Ist, and in a minimum year not until March or April, will be make-up from
Milner to Twin Fails.”*®

Nonetheless, in the Twin Falls negotiations (which extended several years after
the signing of the American Falls Contract) Idaho Power continued to seek rights to
winter flows above Milner Dam. The Reclamation Service steadfastly opposed these
efforts, as Idaho Power’s corporate secretary made clear in a 1931 status report to the
company’s vice president and general manager: “we may expect little concession from
the Department of Reclamation in the way of further prior rights to the use of the waters
of Snake River so far as the same may be available for irrigation use at, or at points
above, Milner Dam.” “It was very clear to me that it is not [District Counsel
Stoutemyer’s} nor the Reclamation Department’s intention that we shall gain, without his
or their serious protest, any further prior rights to water of Snake River which may be
used for irrigation purposes at or above Milner Dam.”'%

Ultimately, a stipulation confirmed that power use at the Twin Falls site was
subordinate to existing and future irrigation uses and strictly limited the water supply to
ﬂows. below Milner Dam, with the exception of 45,000 acre-feet of “primary storage”
Idaho Power held under the American-Fall Contract. The stipulation was incorporated

into the FPC license for the Twin Falls site as Article 14:

03 Id .

» O Aff., Exhibit 53 at { (letter from James L. Boone to Mr, Hibbard at 1) (May 29, 1931). Mr.
Hibbard and Mr. Boone were, respectively, the vice president and the corporate secretary of Idaho Power
Company. See Orr Aff., Exhibit 54 (letter from M.L. Hibbard, Vice President and General Manager of
idaho Power Company, to E.B. Darlington, Superintendent, (1.8, Reclamation Service) (Apr. 7, 1931); O
Aff.. Exhibit 55 at 3 (“Idaho Power Company Minutes of Special Meeting of Board of Directors™ at 2)
(May 11, 1934) (certification of corporate secretary James L. Boone).

Orr AT, Exhibit 53 at 1 (Boone letter to Hibbard at 1).
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Article 14. As a condition of this license, the Licensee, for itself, its
successors and assigns, hereby stipulates and agrees that all rights to the
use of water for power purposes heretofore or hereafier acquired for the
development of power at the site of this project shall be held and
considered at all times to be subject, inferior and subordinate to all rights
heretofore or hereafter acquired by the United States or other parties for
irrigation purposes, except (a) the right to use for power development at
this project the water from the 45,000 acre-feet of primary storage
capacity which the Licensee holds in American Falls Reservoir under
paragraph 16 of that certain contract between the United States of America
and Idaho Power Company, dated June 15, 1923, and the discharge of
which it may control under the terms of said contract; (b) the right to use
for power development at this project the seepage, percolation, drainage,
spring or springs, waste, and/or other influent waters which do not flow or
spill over Milner Dam but which enter in, arise in, and flow in and along
the channel of Snake River between the down-stream toe of Milner Dam
in Snake River, Idaho, and the site of the project covered by this license.°!

The Article 14 stipulation also provided that it was “a covenant running with the
title to the said power plant at Twin Falls, and all rights in connection therewith™ and
“effective to bind the Licensee and its successors and assigns.”'® Idaho Power agreed to
“to execute and acknowledge under authority of a suitable resolution of its board of
directors” a recordable contract or deed embodying the stipulation,'® and the company’s
Board of Directors unanimously approved a corresponding resolution on the same date
the license was approved.’™ In the meantime, the Snake River Basin was experiencing

another devastating drought.

o Qur Aff.. Exhibit 56 at 13 (“Federal Power Commission, License on Government Lands, Project

No. 18, Idaho, Idaho Power Company™ at 1) (“Article 14”) (May 11, 1934).
ipd

- id
103 E
14 See Orr Aff., Exhibit 55 at 2-3 (“Idaho Power Company, Minutes of Special Meeting of Board of
Directors™) (May 11, 1934). Two years later, in a technical journal article describing the Twin Falls
project, an Idaho Power engineer confirmed that the project “may be said to be dependent for its water
supply upon that water returning to, or arising within, the 22 miles of river bed between Milner Dam and
that plant, with the addition of such limited amounts of water permitted under contract to flow by Milner
Dam.” O Aff. Exhibit §7 at 3 (H.L. Senger, Idaho Power Company, Twin Falls Hydroelectric
Development, ELECTRICAL WEST — Vol. 76, No. 4 at 19) (April 1936).
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D. The 1930s Drought And Renewed Efforts To Conserve Winter Flows.

The drought of the early 1930s was worse than the 1919 drought. Lynn Crandall,
watermaster for Water District No. 36 (the area upstream from Milner Dam - later
renumbered Water District No. 1), wrote in 1953:!% “The 'd.rought during the early
1930°s was the most severe and prolonged of any that have occurred during the 62 past
years pf stream-flow rgcords on Snake River.”'® The State Commissioner of
Reclamation reported in late 1934: “We have just passed th:o‘fx‘gh 'tht;, most serious and
disastrous drouth in the history of the State. . . . The situation is acute and .disaster
confronts many heretofore prosperous and self—sustainiﬁg communities unless
supplementary and additional water can be provided to afford relief,” 1%7

As in 1919, the drought resulted in a clamor for new storage projects to protect
against short water years. “Shortly after American Falls was built we had an
unprecedented drought in the Snake River Valley which lasted over 5 years, 1931, 1932,
1933, 1934, and 1935. In two or three of those years the reservoir did not fill. . . . The
settlers immediately started a request for investigations for further storage.”'®® The State

responded by enacting legislation providing for “the construction of a system of works, in

105 Mr. Crandall was watermaster during the 1930s drought, and was still watermaster in 1953 when

he wrote of the drought. See O Aff., Exhibit 58 at 7 (transcript of examination of Lynn Crandall in
Federal Power Commission proceedings on Idaho Power Company’s proposed Hells Canyon project at
10136) (Jan. 12-13, 14-15, 1954} (“Crandall Examination™).

06 Orr Aff., Exhibit 59 at 8 (Lynn Crandall, “Future Upstream Depletion Above Hells Canyon” at 6)
(Apr. 6, 1953) (“Crandali Report™).

o Orr Aff., Exhibit 36 at 2-3 (Faris report at 1-2).

108 Orr Aff., Exhibit 60 at 14 (“The Palisades Dam And Reservoir Project - Hearings before 2
Subcommitiee On Irrigation And Reclamation Of The Committee On Public Lands, House of
Representatives and a Special Subcommittee Of The Committee On Interior And Insular Affairs, United
States Senate — Eighty-First Congress — First Session on H.R. 5506™ at 23) (United States Government
Printing Office, Washington) (1949) (statements of Robert J. Newall, former regional director of the
Bureau of Reclamation in Boise, Idaha).
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the manner hereinafler provided, for the conservation, development, storage, distribution
and 1'1tiiization of water for irrigation purposes.” %

Federal authorities redoubled their efforts to develop storage sites and water
supplies above Milner Da.tln, as the State Reclamation Commissioner reported in 1934:
“The United States Bureau of Reclamation, during the past two years, has made sﬁrveys
and investigations in an effort to discover ways and ﬁeans of relieving this situation i)y
providing storage on the upper reaches of bo.th_'the North Fork and South Fork of Snake
River.”'"® In 1935, the Bureau of Reclamation published a report on its upper Snake
River basin storage investigations, the purpose of which was “to determine the surplus
water for contemplated future storage developments.™ !

A 1935 Department of Interior water supply paper reported that there could be no

significant increase in irrigation in the Snake River Basin without additional storage or

pumping,''? and that “the recurrence of years of abnormal low run-off has demonstrated

109 1935 Idaho Session Laws 162. Although the Idaho Supreme Court subsequently declared this
legislation unconstitutional because of the powers it purported to confer on the State Water Conservation
Board, see generally State Water Conservation Board v. Enking, 56 Idaho 722, 58 P.2d 779 (1936), the
Court recognized the legitimacy of the underlying legislative purpose:

More than half the people of the state depend, either directly or indirectly, upon
irrigation. The normal flow of our streams has been appropriated, and therefore the Hmit
of development by irrigation from that source has been reached. Hence the need of
providing additional water by storage or otherwise is great, and the purpose of the statute
under consideration most commendable.

Id. at 738, 58 P.2d at 785-86 (Holden, J.. concurring). The Idaho Supreme Court later overruled Enking to

the extent it was inconsistent with the holdings in two subsequent decisions. Dept. of Parks v. Dept. of

Water Admin.. 96 Idaho 440, 443, 530 P.2d 924, 927 (1974); ldaho Water Res. Bd_v. Kramer, 97 Idaho
535,555, 648 P.2d 35, 55 (1976).

1o O AfF., Exhibit 36 at 4 (Faris report at 3).

R Orr_Aff., Exhibit 61 at 7 (E.B. Debler, Hydraulic Engineer & J.R. Riter, Associate Engineer,
*Report on Upper Snake River Storage Investigations — Volume I ~ Snake River Above Idaho Falls” at
158) (U.S. Department of the Interior, Bureau of Reclamation) (June 1935).

"z Orr Aff., Exhibit 37 at 7 (Hoyt report on “Water Utilization In The Snake River Basin” at 65).
The State Commissioner of Reclamation also recognized that “ft}he limit of the development of the
irrigation resources of the State from the natural flow of streams has long since been reached.” Ormr Aff.
Exhibit 36 at 2 {Faris report at ).
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Inre SRBA Case No. 39576
Subcase No. 01-02064 (American Falls Storage Subcase)
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“Memorandum In Support Of State of Idaho’s Motion For
Partial Summary Judgment Re: Milner Zero Minimum
Flow,” filed on October 19, 2009, in Subcases Nos. 00-

92002GP, 02-00200, 02-00201, 02-00223 and 02-00224.
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INTRODUCTION

THe Director’s recommendations, objections and responses for water right 02-
0200 and General Provision No. 4 for Basin 02 demonstrate that the principal substantive
issue in subcases 02-0200 and 00-92002GP is the question of the meaning and effect of
the “zero minimum flow” at Milner Dam. This question is controlled by the Idaho State
Water Plan and Idaho statutes.

The Idaho State Water Plan and the 1997 Idaho Session Laws provide that “[t]he
exercise of water rights above Milner Dam has and may reduce flow at the dam to zero.”

Idaho State Water Plan at 17 {Idaho Water Res. Bd., Dec. 1996) (1996 State Water

Plan”);' 1997 Idaho Sess. Laws 71. The purpose of this provision, as Fifth District Judge

John M. Nlelanson recently stated, is to allow for full utilization of the Snake River above

Milner Dei}m: “In brief terms, the State Water Plan sets a ‘zero flow” at Milner Dam to
|

allow for full development of the River above Milner.” Order On Petition For Judicial

Review at|40 n.12. Clear Springs Foods, Inc. v. Idaho Ground Water Appropriators, Inc.

(Fifth Judi Dist., Gooding County) (Case. No. 2008-444) (Jun. 19, 2009). Further, the

Idaho Code provides:

For the purposes of the determination and administration of rights to the
us¢ of the waters of the Snake river or ifs tributaries downstream from
Milner dam, no portion of the waters of the Snake river or surface or
ground water tributary to the Snake river upstream from Milner dam shall
belconsidered.

Idaho Coc!,e § 42-203B(2). This provision ensures that, as a matter of Idaho law, uses of

water below Milner shall not interfere with the use and storage of flows upstream from

Milner Dafm, even to the point of reducing the flow at Milner Dam to zero c.f.s.

' Sed Affidavit of Michael C. Orr (*Orr Aff.”), Exhibit 1 at 11 (1996 State Water Plan at 17).
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These principles are firmly embedded in the long history of water resource

developmient and seftled property rights expectations in the Snake River Basin. Because

the Snake River enters a canyon at Milner and becomes inaccessible for gravity

irrigation

early agricultural development had appropriated the reliable summer flow of

the river gbove Milner shortly after the end of the nineteenth century. Thereafter, water

supplies for further development and for protection against devastating droughts that

periodical

ly occur could be secured only by conserving and storing winter flows, spring

runoff and flood waters above Milner. This objective has been the principal basis of

water resource policy, planning and development in the Snake River Basin for the last

century, and is commonly referred to as the Milner “zero minimum flow” principle or the
y P P

“Two Ri

vers” doctrine.  Under either name, the Snake River is physically,

developmpntally and legally divided at Milner into two different systems: ail flows of the

river may

be fuily developed above Milner Dam, and uses downstream from Milner Dam

may not interfere with or prevent such upstream development >

Th

matter of!

minimum

¢ State’s Motion for Partial Summary Judgment seeks a determination that as a
law under the State Water Plan and controlling Idaho statutes, the zero

flow established at Milner Dam means that the flow of the Snake River above

Milner Dam may be reduced to zero, and that water rights using water downstream from

Milner Ddm have no right to call for the delivery, or seek the administration, of the flow

of the Snﬁke River or surface and ground water tributary to the Snake River upstream

from Milper Dam. Granting the State’s Motion is necessary for purposes of the

2 Even when the entire flow of the river above Milner is diverted for agricultural and storage
purposes, significant river flows remain available for use and development in the canyon below Milner as a

result of inf]

MEMORAND

ows, especially from the numerous springs discharging from the canyon walls.
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definition

issues and

L Th

and administration of water rights in Basin 02, and will simplify the remaining
expedite the resolution of this subcase.

STATEMENT OF FACTS

e Milner “Zero Minimum Flow” Provisions Of The State Water Plan And

Statutes.

In
providing
developms
Resource |
plan for o;
art. XV §
the state g

104 Idaho

1964, the voters of the state of Idaho approved a constitutional amendment
for a state water resource agency authorized to develop a plan for “optimum
ent” of the State’s water resources: “There shall be constituted a Water
Agency . . . [that] shall have power to formulate and implement a state water
ptirnum development of water resources in the public interest.” daho Const.
/. The amendment was adopted “in response to a publicly recognized need for

) maintain greater control over its water resources.” Idaho Power Co. v. State,

570. 571, 661 P.2d 736, 737 (1983). The following year, the Idaho Legislature

implemented the amendment by establishing the Idaho Water Resource Board (“Board™)

and direct
conservati

1965 Idah

ing it to “progressively formulate an integrated, coordinated program for
bn, development and use of all unappropriated water resources of this state.”

b Sess. Laws 905; see alse Idaho Code § 42-1734A(1). This “comprehensive

state wate.

affected ar]

Aft

r plan” was to be based on studies and formulated after public hearings in
eas at which all interested parties had an opportunity to appear. Id.

er nearly a decade of study and public participation, the Board adopted the

initial State Water Plan in two parts. The purpose of part one was “to identify and define

the policie

5 and objectives which the Idaho Water Resource Board has adopted to govern

the planning, development, and conservation of the state’s water and related lands,” The

Objectives

— State Water Plan — Part One at v (Idaho Water Res. Bd., June 1974) (“1974

MEMORAND
ZERO MINIM
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State Wat
progfams

Two at 4 (

er Plan”).’> Part two was intended to identify and evaluate the projects and

necessary to implement the objectives in part one. State Water Plan — Part

Idaho Water Res, Bd., Dec. 1976) (“1976 State Water Plan™).*

Th
Snake Riv
flow™ for
“Studies 1
additional

In
Milner. }

“protected]

1011.

Th

e 1976 State Water Plan established “protected flows” at various points on the
er to be “protected against further appropriations.” Id at 116. The “protected
Milner was defined to be “0 cfs.” Id. The 1976 State Water Plan further stated:

ndicate that sufficient water exists in excess of these flows to provide for

uses if water conserving and storage facilities are constructed.” Id.

1978, the Idaho Legislature twice affirned the “protected flow” of “0 cfs” at

Touse Concurrent Resolution No. 48 declared the 1976 State Water Plan’s

flows™ to be an expression of “legislative intent.” 1978 Idaho Sess. Laws

e same tesolution also provided: “it is the policy of the State of Idaho to

augment, maintain, enhance and increase available, usable water by additional upstream,

off stream

flow” of *

and aquifer storage.” Id The Idaho Legislature again affirmed the “protected

0 cfs™ at Milner in a statute recognizing House Concurrent Resolution No. 48

“as the guide for the state water plan,” id. at 885, and providing that the “protected flows”

of the 1976

b State Water Plan were “minimum daily flows.” Jd, at 886.°

: Orr!

Report,” i
hﬁp /lwww i
Orr

Aff,, Exhibit 2 at 5. The Board had also issued an “Interim State Water Plan — Preliminary

n July 1972, This report and all of the State Water Plans referenced herein are viewable at:

gwr.idaho.gov/waterboard/WaterPlanning/StateWaterPlanning/State_Planning.htm.
AfT., Exhibit 3 at 14,

5 Prig

under article

r to 1983, it was believed that the Legislature had authority to amend the State Water Plan
XV § 7 of the Idaho Constitution, but the Idaho Supreme Court held otherwise in 1983. See

Idaho Power

Ca, 104 Idaho at 573-74, 661 P.2d at 739-40. The Legislature obtained such authority under

a 1984 amendment to article XV § 7: “The Legislature of the State of Idaho shall have the authority to

amend or I"E:_]
the Idaho L
purport to ch

ct the state water plan in a manner provided by law.” Idaho Const. art. XV § 7. In any event,
islature’s 1978 and 1982 resolutions and enactments regarding the State Water Plan did not
ge the zero minimum flow at Milner, but rather strongly endoersed it.
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THe next revision of the State Water Plan, in 1982, retained the “protected flow™

provisions, including the “0 cfs” flow at Milner. ldaho State Water Plan at 42 (Idaho

Water Rgs. Bd.. Jan. 19, 1982)° The 1982 State Water Plan also provided:

“Applicatjons for future water permits shall not be approved if they are in conflict with
the State Water Plan adopted by the Idaho Water Resource Board in the public interest,”

Id _at21. [The Legislature again endorsed the plan. 1982 Idaho Sess. Laws 944-46.

In 1985 the State Water Plan was amended in connection with the Swan Falls
settlementy While the Swan Falls settlement called for increasing the minimum flows at

Murphy, the settlement reaffirmed that “[t]he minimum daily flow at the Milner gauging

station shalll remain at zero c.f5.”"

The 1985 amendments provided, in relevant part:
It is the policy of Idaho that the ground water and surface water of the
bagin be managed to meet or exceed a minimum average daily flow of
zerp measured at the Milner gauging station . . . . The establishment of a
zerp minimum flow at the Milner gauging station allows for existing uses
to be continued and for seme new uses above Milner. The zero flow
established at Milner means that river flows downstream from that point to
Swan Falls Dam may consist almost entirely of ground-water discharge
duzing portions of low-water years. The Snake River Plain aquifer which
provides this water must therefore be managed as an integral part of the
rivér system.®

The Legislature approved these amendments. 1985 Idaho Sess. Laws 514.

Although the 1986 revision of the State Water Plan renumbered its “policies,” the

Milner language of the 1985 amendments was retained, /daho State Water Plan at 35

(Idaho Walter Res. Bd., Dec. 12, 1986) (“1986 State Water Plan™) (Policy 5A),” and

reaffirmed | by the Legislature. 1987 Idaho Sess. Laws 8I8. Moreover, the 1986

N Oir Aff.,, Exhibit 4 at [4.
7 Orr Aff,, Exhibit S at 27 (Swan Falls Agreement, Exhibit 6).
¢ Ormr AfF. Exhibit 6 at 4-5 (minutes of Senate Resources and Environment Committee, Mar. 4,

1985, aﬁ:ach:{lent 1 at 1-2) (“A Resolution, Jn The Matter Of Policy 32 Of The State Water Plan) (Idaho
Water Res. Bd.) (Mar, 1, 1985).
i Orr Aff,, Exhibit 7 at 12.
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Legislature
in connect

Fot
use
Mi

&
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amended Idaho Code § 42-203B, one of the statutes enacted the yeai' before

on with the Swan Falls settlement, to expressly provide:

the purposes of the determination and administration of rights to the
of the waters of the Snake river or its tributaries downstream from

ner dam, no portion of the waters of the Snake river or surface or
ground water

tributary to the Snake river upstream from Milner dam shall

be ¢onsidered.

1986 Idahao

Sess. Laws 309; (codified as amended at Idaho (;ode § 42-203B(2)}.

The

water right

1992 revision of the State Water Plan also ref:ognizcd “that the exercise of

5 above Milner Dam has and may reduce flow at the dam to zero.” Jdako State

Water Plan at 28 (Idaho Water Res. Bd., Jan, 1992) (“1992 State Water Plan”) (Policy

5A)." Th
target or g
recognition
periods of {

Wh
Legislature
Legislature
current Staf
Milner Darf

(Idaho Wat

e 1992 State Water Plan furiher stated; “The zero flow at Milner Dam is not a

oal to be achieved, and may not neccssarily be desirable. It is rather, a
of the current condition in which zero flow passes Milner Dam during certain

ime.” &l]

en the original version of the 1996 State Water Plan was presented to the

for approval without the Milner zero minimum flow provision, the

added it back in by direct amendment. 1997 Idaho Sess. Laws 71. Thus, the

e Water Plan (1996) expressly provides: “The exercise of water rights above

h has and may reduce flow at the dam to zero.” Jdaho State Water Plan at 17

or Res. Bd., Dec. 1996) (“1996 State Water Plan™).'?

IL The

The

Proceedings.

Director recommended a quantity of zero c¢.f.s. for water right No. 02-0200:

i0

Orr A

\fT., Exhibit § at 7 (1992 State Water Plan at 28).

1t The

na action on it
ldaho Const. 3

1992 State Water Plan was submitied to the Legislature for review, but the Legistature took
- Therefore, the plan became effective sixty days following its submission to the Legislature.
rt. XV § 7.

12

O A

\fT., Exhibit | at 11 (1996 State Water Plan at 17),

MEMORANDUH

ZERO MINIMU|
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“The quax;ltity of this right is the average daily flow of zero (0) cfs measured by the

Milner D
recommer
minirmnum
second.”™

Ei

Pt

g

recommen
92002GP)
minirum;
01 “to ens

provision i

the Swan |

am gaging station at river mile 638.7 downstream.”® The Director also
ided a zero c.f.s. minimum flow in General Provision No. 4 for Basin 02: “The

daily flows at the Milner gauging station shall remain as zero cubic feet per

rht ground water districts jointly filed objections to the Director’s

dations for watér right No. 02-0200 and General Provision No. 4 (subcase 00-

asserting that: (1) zero c.f.s. should be a “maximum” rather than a

% (2) water right 02-0200 should be decreed and administered as part of Basin

ure maintenance of a flow of zero (0) cfs at Milner Dam™; '¢ and (3) a general

s necessary to implement the comprehensive management plan established by

alls settlement as reflected in the 1986 State Water Plan adopted by the Board

and approved by the Legislature.!” Idaho Power Company also objected to the Director’s
i

pecommeniiations, asserting that water right 02-0200 should not exist'® because the Board

!
did not fol
right,’® and

orin any d

i

low statutory requirements for establishing a minimum instream flow water

that General Provision No. 4 should not be included in the Director’s Report

0

13 Par

I — Director's Report — frrigation & Other Uses — Reporting Area Basin 82 at Director’s

Report for wi

14
15

ater right 02-00200 {Vol. One) (Dec. 29, 2006).

Il at Basin 02 General Provisions.
Star

dard Form I Objection, Subcase 02-200 and General Provisions at 2 (Aberdeen American

Falls Ground
Madison Gro

Fremont Mad
16

id.

Mot

Id. 4
Stam

Water District, Bingham Ground Water District, Bonneville-Jefferson Ground Water District,
lind Water District, Magic Valley Ground Water District, North Snake Ground Water District,
ison Ground Water District, Clark Jefferson Ground Water District) (Jan. 30, 2008).

£ 5.

dard Form ] Objection. Subcase No. 02-200 at 2 (Idaho Power Co.) (Jan. 30, 2008).
on to File Late Objections and Request for Expedited Hearing at 2 (Idaho Power Co.} {Jan.

30, 2008).
20

Stan

dard Form | Objection, General Provision #4 at 2 (Idaho Power Co.) {Dec. 5, 2007).

MEMORANDU
ZERO MINIMU
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X
objec:,tion
responded
the groun
the Snaks
objection
right 02-(
above ang
Reclamati
responded
Reclamati
Jeff C. an

Users” als

L -/

se City of Pocatello responded to and supported the ground water districts’

to the Director’s Report in subcase 02-0200.2' The City of. Pocatello also

| to the ground water districts’ objection to General Provision No. 4, stating that

d water districts’ proposed general provision should apply to all water rights in

River drainage above Murphy.”? Pocatello also responded to Idaho Power’s
to (General Provision No. 4, stating that it provides for administration of water
200 and that the City understood General Provision No. 4 as applying both

1 below Milner Dam.?

The State of Idaho, the United States Bureau of
on, Idaho Power, and the Twin Falls and North Side Canal Companies also
to the ground water districts’ objections.®® The State, the Bureau of
bn, the ground water districts, the Twin Falls and North Side Canal Compam'gs,

1 Jackie Harper, Basin and Range Resource Co., LLC, and “Interested Water

b responded to Idaho Power’s objections.?

21

Standard Form 2 Response To Objection, Subcase No. 02-200 at 2 (City of Pocatello) (Feb. 5,

2008).
22

=

Srala’ard Form 2 Response Ta Objection, Subcase No. 00-92002GP at 2 (City of Pocatello) (Feb.

5, 2008).
23

Stan

5,2008).
24

Star

sdard Form 2 Response To Objection, Subcase No. 00-92002GP at 2 (City of Pocatello) (Feb.

idard Form 2 Response To Objection, Subcdse No, 02-0200 and General Provisions (State of

Idaho) (Feb.

{(U.S. Bureay
200 (Idaho Pj

(1daho Powe

02-General }
B Stan

4, 2008); Standard Form 2 Response To Objection_Subcase No. 02-00200 & 00-92002GP#4
of Reclamation) (Feb. 5, 2008); Standard Form 2 Response To Objection, Subcase No. 02—
pwer Co.) (Feb. 4, 2008); Standard Form 2 Response To Objection, Subcase No. 00-92002G P
[ Co.) (Feb. 4, 2008); Standard Form 2 Response To Objection, Subcase No, 02-200 and Basin
Provigion #4 (Twin Falls Canal Co., North Side Canal Co.} (Mar. 12, 2008).

dard Form 2 Response To Objection, Subcase No. General Provision no. 4 (State of {daho)

1

(Feb. 1, 200
Reclamation
Basin 02 Di
District, Bon
Ground Wate
Clark Jefferss
No. 02-200 q

8); Standard Form 2 Response To Objection, Subcase No. 00-92002G P4 (U.S. Bureau of
(Feb. 5, 2008); Standard Form 2 Response To Objection, Subcase No. General Provision #4

rector’s Reporl (Aberdeen American Falls Ground Water District, Bingham Ground Water
neville-Fefferson Ground Water District, Madison Ground Water District, Magic Valley
et District, North Snake Ground Water Distriet, Fremont Madison Ground Water District,

on Ground Water District) (Feb. 4, 2008); Standard Form 2 Response To Objection, Subcase
nd Basin 02-General Provision #4 (Twin Falls Canal Co., North Side Canal Co.) (Mar. 12,

2008); Stand,

ard Form 2 Response To Objection, Subcase No. General Provision # 4 (Jeff C. & Jackie

Harper, Basir

MEMORANDU
ZERQ MINIMY

and Range Resource Co., LLC, Interested Water Users) (Feb. 5, 2008).
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Le
Un
judpment
sought sha
together W
fact and 1t
56(c).
Th

Pietsch, 9

b
vl

ARGUMENT

gal Standards.

der the Idaho Rules of Civil Procedure, a party may move for summary
upon “any part” of a claim or defense. LR.C.P. 56(a), (b). “The jt.ldgment
1] be rendered forthwith if the pleadings, depositions, and admissions on file,
rith the affidavits, if any, shéw that there is no genuine issue as to any material

hat the moving party is entitled to a judgment as a matter of law.” IR.CP,

purpose of summary judgment “is to avoid useless trials,” Bandelin v.

claims and

law.” Lip

8 Idaho 337, 340, 563 P.2d 395, 398 (1977), and “to climinate groundless

paper issues in cases which would end in directed verdict or other rulings of

e v. Javelin Tire Co., Inc., 97 Idaho 805, 806. 554 P.2d 1302. 1303 (1976).

Summary ]
eliminate t

446 P.2d 8§

udgment “helps to separate the real issues and facts from the spurious ones; to

he chaff from the wheat.” Stewart v. Arrington Const. Co., 92 Idaho 526. 531,

05, 900 (1968).

Thd
free review

1247, 1257

interpretation of a statute is a question of law over which a court exercises

. Cowan v. Bd. of Cormm 'rs of Fremont County, 143 Idaho 501, 511, 148 P.3d

(2006). The objective of statutory interpretation is to give effect to legislative

mntent. Sta

te v. Yzaguirre, 144 Idaho 471, 475, 163 P.3d 1183, 1187 (2007). The best

guide to leg

sislative intent is the statutory language itself, therefore the interpretation of a

statute must begin with the literal words of the statute. /& Where the statutory language

is unambig

The statuto

MEMORANDU,
ZERD MINIMU

rous, the Court does not construe it but simply follows the law as written. Jd.

ry words must be given their plain, usual, and ordinary meaning, and the
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statute must be construed as a whole.

Physicians

Idaho Cardiology Assocs., P.A. v. Idaho

Network, Inc.. 14] Idaho 223, 225, 108 P.3d 370, 372 (2005).

When a statute is ambiguous,

intended if

statute, but

the statute}

Idaho 388

should cor

objects in

161, 166 (2

[11 3+

it must be construed to mean what the legislature
to mean. To determine that intent, we examine not only the literal words of the
also the reasonableness of proposed constructions, the public policy behind

3

and its legislative history.”” Hayden Lake Fire Prot Dist. v. Alcorn, 141

398-99. 111 P.3d 73, 83-84 (2005} (citation omitted). In such cases, a court

sider the “context in which language is used, the evils to be remedied and the

view.” Hayden Lake Fire Prot. Dist v. Adjcorn, 141 Idaho 307, 312, 109 P.3d

005).

11, The
The

Stal

Thd

e Plain Language Of Chapter 38 Of The 1997 Idaho Session

Is

A

To

a

Summ

r LK

State Is Entitled t As A Matter Of Law Under

Laws, The

udgmen
te Water Plan, And Idahe Code § 42-203B(2).

Idaho Legislature has explained the meaning of the Milner zero minimum

flow in ungmbiguous terms. The Legislature directly amended the current version of the

State Waig

provide: “}

r Plan through chapter 38 of the 1997 Idaho Session Laws, to expressly

"he exercise of water rights above Milner Dam has and may reduce the flow at

the dam to

zero.” 1997 Idaho Sess. Laws 71 (underlining in original); see also 1996 State

Water Plani at 17. The purpose of this policy is to allow the Snake River to be completely

developed

explained:

for full dev

at 40 n.12,

for uses above Milner Dam, as District Judge John M. Melanson recently
‘In brief terms, the State Water Plan sets a ‘zero flow’ at Milner Dam to allow

elopment of the River above Milner.” Order On Petition For Judicial Reyiew

MEMORANDU
ZERO MINIMU

Clear Springs Foods, Inc. v. Idaho Ground Water Appropriators, Inc. {Fifth
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Jud. Dist._

Gooding County) {(Case. No. 2008-444) (Jun. 19, 2009).28 Thus, as a matter of

law under,

the Idaho State Water Plan and Idaho statute, the exercise of water rights

upstream from Milner Dam may reduce the flow of the Snake River at Milner Dam to
zero c.f.s.

The Legislature has been equally clear that water rights using water downstream

from Milner Dam may not impair or interfere with the full development of the river for

uses above Milner Dam;

For
use

the purposes of the determination and administration of rights to the
of the waters of the Snake river or its tributaries downstream from
Milner dam, no porfion of the waters of the Snake river or surface or
grohnd water tributary to the Snake river upstream from Milner dam shall
be ¢onsidered.

Idaho Code § 42-203B(2) (emphasis added). Through this language, the Legislature has

unambiguously provided that uses downstream from Milner Dam have no legal

entitlement to call for any of the water upstream from Milner Dam, and may not interfere
with any whater rights using water above Milner Dam.
Taken together, section 42-203B(2), chapter 38 of the 1997 Idaho Session Laws,
and the State Water Plan leave no doubt that the entire flow of the Snake River may be

diverted for uses above Milner Dam, and that water rights using water downstream from

Judge Melanson made this statement after having been fully briefed on the question of the effect
of the Swan Falls Agreement’s requirement that the “zero minimum flow™ provision be retzined in the
State Water Flan, which the State of Idaho and Idaho Power Company addressed in summary judgment
briefing in Consolidated Subcase 00-92023. Judge Melanson is withholding his decision on this issue
pending the resolution of the State’s and Idaho Power’s joint motions for entry of partial decrees that
contain rematks reciting the relevant language of Idaho Code § 42-203B(2), and providing that the
hydropower water rights in question may not be enforced or administered against any diversions or uses of
water above Milner Dam. See Orr Aff., Exhibit 9 at 3, 5 (Milner remarks in examples of the partial decrees
proposed under State Of Idaho's And Idaho Power Company's Joint Motion For Entry Qf Partial Decrees
Re: Water Rights In Basin 02 And Basin 37) (SRBA Consolidated Subcase (0-92023) (June 25, 2009).
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Milner Da
plaiﬁ statu

Fuy
to be mair]
maximumj

Milner. In

m have no legal standing to prevent or interfere with such diversions. The
fory language forecloses any other conclusion.

ther, nothing in the statutes or the State Water Plan requires the flow at Milner
tained at “zero.” This is why the Milner zero flow is a2 minimum and not a
the underlying policy is simply io allow for full utilization of flows above

other words, the zero minimum flow principle does not require full utilization

above Milner and does not bar spills over Milner Dam: it only provides that it is

permissiblg

water dowz

The

in the gen

administering Basin 02 water rights is self-evident.

Provision

> for the flows at Milner to be reduced to zero c.f.s., and that water rights using
istream frorn Milner Dam may not call for water to be spilled over the dam.?’

importance of the incorporation of the Milner zero minimum flow principle
cral provisions and the 02-0200 partial decree for purposes of defining and
The modification to General

No. 4 proposed by the State’s Motion for Partial Summary Judgment is

necessary for the definition and efficient administration of Basin 02 water rights. Idaho

Code § 42

1412(6). For the same reasons, a corresponding remark is necessary for the

definition a

Thi;

of the Miln

nd administration of water right 02-0200. Idaho Code § 42-1411(2)}(D).

s Court need go no further to determine the question of the meaning and effect

er zero minimum flow in subcases 02-0200 and 00-92002GP. Thus, the State

is entitled to summary judgment as a matter of law under chapter 38 of the 1997 Idaho

Sessions La

lws, the State Water Plan, and Idaho Code § 42-203B(2).

n The

water may be
federal spaceh

MEMORANDU

ZERO MINIMU

State’s Motion for Partial Summary Judgment does not address the issue of whether storage
released for use below Milner Dam. The use of storage water below Milner is governed by
older contracts and other provisions of state law.
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> Legislative History Confirms That The State Is Entitled To Summary
igment.

If this Court determines, however, that the State Water Plan and Idaho Code § 42-

1. Th
Jud
203B(2) ajy

also the re

e ambigucus, it may consider ““not only the literal words of the statute, but

hsonableness of proposed constructions, the public policy behind the statute,

and its legilslative history.”” Hayden Lake Fire Prot. Dist, 141 1daho at 398-99. 111 P.3d

at 83-84

Code § 42

A.

citation omitted). The legislative history of the State Water Plan and Idaho
203B(2) confirm their plain meaning.
The State Water Plan As Formulated By The Board And Approved By

The Idaho Legislature Has Consistently Provided For A Zero Minimum
Flow At Milner Dam.

The Board is charged with formulating and implementing the comprehensive

State Wats
public inte
The State Y

al] interest

r Plan, which provides “for optimum development of water resources in the

rest.” Idaho Const. art. XV § 7: Idaho Code §§ 42-1734A(1); 42-1734B(1).

Water Plan is based upon studies and public hearings in affected areas at which

od parties have the opportunity to appear or present written testimony. Idaho

Code § 42-1734A(1). The Board has discretion to balance all factors relevant to the

formulatioq

1734B(2),

Idaho Cods

h, adoption and implementation of the State Water Plan, Idaho Code § 42-

and the Legislature may approve, amend or reject it. Idaho Const. art. XV § 7;

L 8§ 42-1734B(6), (7); 42-1736. State agencies “shall exercise their duties in a

manner cof

and “[alll

shall be de

on the minimum daily flow of the affected stream or river. . . .”

1736B(1).

MEMORANDA
ZERO MINIM

hsistent with the comprehensive state water plan,” Idaho Code § 42-1734B(4),

future filings, permits and decrees on the unappropriated waters of this state
termined with respect to the effect such filings, permits and decrees will have

Idaho Code § 42-

"t [N SUPPORT OF STATE OF IDAHO'S MOTION FOR PARTIAL SUMMARY JUDGMENT RE: MILNER
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= State Water Plan has included a Milner zero minimum flow provision since it
ssued in 1976, The 1976 and 1982 State Water Plans designated the flow at
be “protected against further appropriations™ as “0 c.f.s.” and stated that there

ient excess water “to provide for additional uses if water conserving and

lities are constructed.” 1982 State Water Plan at 42; 1976 State Water Plan at

{985 amendments and the 1986 State Water Plan provided that the Snake River
ild “be managed to meet or exceed a minimum average daily flow of zero

at the Milner gauging station.” 1986 State Water Plan at 35. The 1992 State

1 provided that “the exercise of water rights above Milner Dam has and may

w at the dam to zero.” 1992 State Water Plant at 28. The 1992 State Water

xplained that “[tjhe zero flow at Milner Dam is not a target or goal to be
2 ld  The current State Water Plan also provides that “[t]he exercise of
s above Milner Dam has and may reduce flow at the dam o zero.” 1996 State

1 at 17.

The

particularly

Sess. Law

: Legislature approved the current State Water Plan and its predecessors,

v with regard to the Milner “zero minimum flow.” See 1978 Idaho Sess. Laws

11;*® 1982 Idaho Sess. Laws 944-46; 1985 Idaho Sess. Laws 514; 1987 Idaho

5 818-19.7° Notably, when the Milner “zero minimum flow” provision was

omitted f{r«

m the 1996 State Water Plan as originally forwarded to the Legislature for

8
29

See
The
but also did

sixty days af

supra note 5.
Legislature did not pass a statute or resolution formally approving the 1992 State Water Plan,
not reject or amend it, and therefore the 1992 State Water Plan became effective as written
fter its submission to the Legislature. Idaho Const. art, XV § 7. Further, the Legislature

directly amended the 1996 State Water Plan to incorporate the Milner “zero minimum flow™ provision of

the 1992 Sta

fact suggests
favorably, ev

MEMORANDU
ZERO MINIMT

te Water Plan. Compare 1992 State Water Plan at 28 with 1997 1daho Sess. Laws 71, This
that the Legislature viewed the 1992 State Water Plan’s “zero minimum flow™ provision
en if it was not specifically endorsed through formal legislative action in 1992.
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review, the
of the prev

principle t

Dam, gven

of the State

Idaho Consg

B.

In
principle o
Milner ma
Milner.

203B(2).

The

T

Legislature directly amended it to include the zero minimum flow provision

ious revision of the State Water Plan. 1997 Idaho Sess. Laws 7]1. Thus, the

at the flows of the Snake River may be completely developed above Milner
to the point of reducing the flow at Milner to zero c.f.s., has been an element
s comprehensive water resource planning in the Snake River Basin since the
titution originally called for such planning.

The Legislature Specifically Affirmed The Meaning And Effect Of The

Milner Zero Minimum Flow Through The 1986 Amendment To Idaho
Code § 42-203B(2).

1986 the Legislature specifically affirmed that the “zero minimum flow”
f the State Water Plan means that water rights using water downstream from
v not interfere with or impair the full use and development of flows above

he Legislature did so through the 1986 amendment to Idaho Code § 42-

1986 amendment was a response to the need for clarification regarding the

meaning and effect of the Milner zero minimum flow for purposes of implementing the

1984 Swan
other thing
Agreement]
remain at z

It W

meant that

Falls Agreement. The Swan Falls Agreement was contingent upon, among
s, retention of the Milner zero mipimum flow in the State Water Plan: the
required that “[t]he minimum daily flow at the Milner gauging station shall
ero c.f.s.°

ras widely understood that retention of the zero minimum flow at Milner Dam

surplus flows upstream from Milner such as winter flows and flood waters

30

Environment
Laws 514.

MEMORANDU
ZERO MINIMY

O
Plan accordin

AT, Exhibit 5 at 27 (Swan Falls Agreement, Exhibit 6). The Board amended the State Water
ely in 1985, See Orr Aff.. Exhibit 6 at 4-3 (aitachment 1 to minutes of Senate Resources and
Committee) (Mar. 4, 1985). The Legislature approved the amendments. 1985 Idaho Sess.
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would remn

settlement,

things, that “

~ o

lain available for storage and use above Milner. In a press release on the
Attorney General Jim Jones (who signed the Agreement) stated, among other

[t}he parties have agreed to a zero flow at Milner, which would allow for the

filling of present upstream storage facilities, as well as additional new water storage

projects.”™

Idaho Power’s attorney Tom Nelson (who negotiated the Agreement on

behalf of Idaho Power) explained in the Board’s public information meeting on the day

the Agreer:

1ent was signed:

The water plan target minimum flow at Milner Dam is zero, which is a
condition realized in the summer all the time, and this agreement does not
corltemplate any change in that minimum flow. So short of a statement
‘rhai before new storage is built we should fully utilize existing storage,
what goes on above Milner is not affected by this agreement.”

The

Board’s pu
future stora
it’s in here
for any futy

The
Swan Fallg

no obligati

that

Govemnor’s negotiator, attorney Pat Costello, also pointed out in one of the
blic information meetings that the zero minimum flow provision allowed for
ige projects upstream of Milner Dam: “And on the up-stream storage, I guess
by omission, because by maintaining the zero flow at Milner, 1t still provides
ire up-stream storage projects that become feasible above Milner.”*?

Committee of Nine of Water District No. 1 passed a resolution supporting the
Agreement only if it was clearly understood that there would continue to be

bn to spill water over Milner Dam:

BE IT FURTHER RESOLVED that in implementation it be clear
the following conditions prevail:

31 O

A ff., Exhibit 10 at 3 (“News Release™ at 2) (Office of the Attomey General) (Oct. 1, 1984).

32 Ormr

AFF., Exhibit 11 at 9 (franscript of Idaho Water Resource Board public information meeting on

Swan Falls s¢
33 Ol‘l’
on Swan Falls

MEMORANDUY
ZERO MINME

ttlement at 27) (Twin Falls) (Oct. 25, 1984).
Aff,, Exhibit 12 at 20 (transcript of Idaho Water Resource Board public mformatlon meeting
5 settlement at 66) (Boise) (Nov. 1, 1984).
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1. That there is, and will comtinue to be, no obligation to
provide surface flows for water rights established below Milner Dam and
that the “zero” flow at Milner Dam be reaffirmed.*

In the Board’s 1985 hearings on the State Water Plan amendments proposed by
the Swan Falls Agreement, the Secretary of the Great Feeder Canal Company stated his
understanding “that this entire policy is based ona minimum flow at Milner that anything
that can dt:veiop or anything that’s affected above Milner should not be affected by this

335

agreement Board representative Frank Sherman clarified this point during the

Board’s 1985 hearings: “The negotiators agreed that above Milner there is a requirement

|
for zero ﬂiL)w back to the dam.
i

Dam. ... tFere is no requirement for the water to be dumped past Milner Dam.

= «“They’re going to continue the zero flow at Milner

237

The understanding that winter and flood flows would remain aveﬁlable for storage
and develc}pment above Milner was thrown into doubt when the Idaho Department of
Water ResEources (“IDWR”) proposed administrative rules to implement the Swan Falls

settlement!s “trust” provisions.*®* The proposed rules defined all surface and ground

3 Orr|AFE., Exhibit 13 at 3 (“Resolution” of Committee of Nine of Water District 1) (Jan. 17, 1985).
3 Orr|Aff., Exhibit 14 at 29 (transcript of Idaho Water Resource Board hearing on proposed State
‘Water Plan amendments at 28) (Idaho Falls) (Jan. 28, 1985, 2:00 p.m.).

38 Orr| Aff.. Exhibit 15 at 20 (transcript of Idaho Water Resource Board hearing on proposed State

Water Plan dmendments at 15) (Pocatelio) (Jan. 29, 1985, 7:00 p.m.).

37 Orr|Aff., Exhibit 16 at 20 (transcript of Idaho Water Resource Board hearing on proposed State
Water Plan amendments at 65) (Lewiston) (Feb. 6, 1985, 7:00pm).

3 Purtuant to the Swan Falls Agreement and its implementing legislation—specifically Idaho Code
§ 42-203B—'the State holds in trust certain hydropower water rights located below Milner Dam that
formerly wefe claimed by Idaho Power. See Memprandum Decision And Order On Cross Motions For
Summary Jublgment at 31 (SRBA Consolidated Subcase 00-92023) (Apr. 18, 2008) (“This Court holds that
Exhibit 7B Hof the Swan Falls Agreernent] clearly and unambiguously provides that any portion of Idaho
Power’s watbr rights in excess of the minimum fows are held in trust by the State . . .”); see alse Idaho
Code § 42-203B(2) (similar). The flows encumbered by the hydrapower water rights held in trust by the
State are offen termed “trust water.” See Memorandum Decision And Order On_Cross Motions For
Summary Judgment at 41 (stating that new appropriators received “a portion of the water freed up and
encumbered ias a result of the trust arrangement. This is where the reference to ‘rust water” comes from . .
. ™). The administrative rules proposed to implement Idaho Code § 42-203B would have defined, among
other things, the geographic area in which “trust water” is found. See Orr Aff., Exhibit 17 at 3 (IDWR
publication getting forth proposed rules) (Rule 1.5 and Figure 1}.
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water ﬂows;

o -/

above Milner as subject fo the hydropower water rights held in trust by the

State belov\?r Milper, despite the retention of the zero minimum flow. While IDWR

acknowledg;ed that retaining the zero minimum flow at Milner had been interpreted “by

some” to m:ean the hydropower water rights held in trust by the State did not have any

effect on flows above Milner Dam, it nonetheless rejected this view because Idaho Code
H

§ 42-203B(]

The
SOmt

prov
that

?) as originally enacted contained no such limitation:

adopted minimum flow of zero cfs at Milner has been construed By

=
e

as exempting any water passing’ Milner from the trust water

isions. . . . A simple reading of $1008 (Section 42-203b(2)) indicates
all waters in excess of an established minimum flow up to the amount

of the established hydropower right are to be considered trust waters. . . .
propose to draft the rules recognizing all flows tributary to Snake River

abovie Swan Falls including water passing Milner as trust waters . . . . >’

;

Thus, the p!roposed “rules for water allocation™ provided that the entire Snake River

t

drainage ab
“flows subje
which imple

IDW

comments

mented it.

ove Swan Falls, including the area upstream from Milner Dam, contained

ct to the trust water provisions as a result of the agreement and the legislation

+140

R’s administrative interpretation was universally rejected. In his written

on the proposed rules, attorney John Rosholt'’ wrote “its been my

understandirig all along that trust water flows can only exist between the Swan Falls Dam
i

and the Mil)

ner Dam . . . . for the reason that the minimum stream flow at Milner is

» O A

ff., Exhibit 18 at 3 (internal [DWR memorandum from Nerm Young to Director Ken Dunn,

“Legal Issues Associated With Senate Bill 1008} (June 14, 1985) (parentheses in original),
40

O A

41

and American

fi., Exhibit 17 at 3 (IDWR publication setting forth proposed rules) (Rule 1.5 and Figure 1).

John Rosholt represented Idaho Power, Twin Falls Canal Company, North Side Canal Company

Falls Reservoir District in proceedings related to the Swan Falls settlement. See Oir Aff.,

Exhibit 19 at 1, 4 (letter from John A. Rosholt, as attorney for Twin Falls Canal Company, North Side

Canal Compan

y and American Falls Reservoir District, to Norman C. Young of IDWR at I, 4) (Oct. 12,

1988); jd._at 10 (Idaho Power’s memorandum in support of motion to reconsider and amend summary

Jjudgment at 5)

(signed by John A. Rosholt).

MEMORANDU
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zero.™  Attorney General Jim Jones stated: “the parties did not intend ground waters or
surface waters tributary to the Snake River above Milner Dam to be included within the
definition of trust water flows . . . . The reason for this conclusion is that the parties
retained the minimum streamflow at Milner Dam at zero.” The United States Bureau of
Reclamation also commented: “[Slince it is further stated that the minimum flow at
Milner is zero, meaning no surface flow is required past Milner for any downstream uses,
it would appear to be a misinterpretation to include surface water above Mitner,”**

A water manager for several upper Snake River valley canal companies pointed
out in a hearing on the proposed rules that they threatened to interfere with the
established practice of reserving flood waters for uses upstream from Milner:

I’m wishing for more of a clarification of whether flood waters is what —

or relationship flood waters has with trust waters. Now, in the past, when

we have been having flood waters, we use those flood waters, we could

use all we could take care of in the canal system. . . . And so I’d like to

make my formal protest or clarification of what flood waters is in relation

to the trust waters. And if it was going to change anything that we have

been doing in the past 30 or 40 years, it would be detrimental to our canal

43
systems.

The Secretary of the Great Feeder Canal Company emphasized that the settlement had

been presented as reserving flows above Milner Dam for existing water rights and new

development:

2 O Aff.. Exhibit 20 at 2 (Jetter from John A. Rosholt to Kenneth Dunn, Director of Idaho
Department of Water Resources, at 1) {Oct. 30, 1985). Mr. Rosholt also commented that re-evaluation of
permit applications for storage projects upstream of Milner Dam “becomes totally unnecessary . . , since
there can be no surface trust water above Milner Dam,” [d. at 4-5.

“ Ormr Aff.. Exhibit 2] at 3 ("News Release™ at 2) (Office of the Attomey General) (Jan. 29, 1986).

“ Orr Aff., Exhibit 22 at 2 (letter from John W. Keyes 1], Assistant Regional Director, U.S. Bureau

of Reclamation, to A. Kenneth Dunn, Director, Idaho Department of Water Resources, at 1) (Jan. 27,
1986).

45

Orr Aff., Exhibit 23 at 6 (ranscript of IDWR public hearing on proposed rules and regulations for
water appropriation at 10-12) (Idaho Fails) (Jan. 14, 19§6).
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ZERO MINIMUM FLOW
PAGE 19 OF 52



I've been at two meetings in which I specifically asked the question of

whether the Swan Falls agreement would affect the flow above Milner.

And | was assured that under no circumstances would the Swan Falls

agreement affect any of the diversion of water under any circumstances

above Milner. . . . The water users that T have talked to feel as if they have

been deceived . . . . you know, after being promised one thing and here we

come and we find that all of our water rights may be in jeopardy — or some

of them, at least — or that new d velopment may be{ minimized because of

the rules and regulations and the laws that are now made, it appears fo us

that it’s pure deception. . .. I dor’t think you realize how the farmers feel,

how the people feel, about that very principle. *

Mike Crapo, then a state senator, had played a key role in the passage of the 1985
Swan Falls legislation, including Idaho Code § 42-203B. He also emphasized the
importance of the Milner minimum streamflow in a hearing on the proposed rules: “zero
flow at Milner was very heavily discussed and was the basis upon which the [Swan Falls
seftlement] legislation was passed. And certainly with regard to surface flow, there are
no trust waters above Milner, as my understanding of it goes.”’ “[1]t was the
understanding of everyone last year that the flow at Milner was zero, and there was no
trust water in the flow above Milner.” *3

The parties therefore proposed a clarifying amendment to Idaho Code § 42-
203B(2) to confirm that flows arising above Milner Dam would not be subject to water
rights using water below Milner Dam. The amendment proposed to add two sentences to
the statute. The first sentence addressed the hydropower water rights held in trust by
State pursuant to the Swan Falls settlement. The second sentence of the proposed

amendment to Idaho Code § 42-203B(2)—the passage quoted and discussed earlier in

this memorandum-—clarified that for all water rights downstream from Milner dam, “no

4 Id_at 7-8 (transcript at 16-18).

7 Ormr AfT.,, Exhibit 24 at 5 (transcript of IDWR public hearing on proposed rules and regulations for
water appropriation at 8) (Boise) (Jan. 16, 1986).

*® Id_at 6 (transcript at 11),

MEMORANDUM IN SUPPORT OF STATE OF IDAHO’S MOTION FOR PARTIAL SUMMARY JUDGMENT RE: MILNER
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portion of the waters of the Snake river or surface or ground water tributary to the Snake

river upstream from Milner dam shall be considered” for purposes of “determination and

administration.” S.B. 1358, 48" Idaho Leg., 2d Reg. Sess. (1986):*° Idaho Code § 42-
203B02) |

The parties .supported the amendment as a confirmation of the original intent of
the Agreement;gb- The .Committee of Nine of Water District No. 1 also passed a
resolution endorsing (the‘ proposed ameni&menﬂ The resolution reciteci thé committee’s
understanding that the parties to the Swan Falls Agreemenf had agreed “that it was never
their intent to force water arising above Milner Dam to be released to fill downstream
water rights” and that “the upper Snake has always been managed separately from the
lower Snake.”! The Legislature enacted the proposed amendment to Idaho Code § 42-

203B(2). 1986 Idaho Sess. Laws 309 (codified as amended at Idaho Code § 42-203B(2)).

Thus, thé legislative history of the 1986 amendment to Idaho Code § 42-203B(2)
demonstrates the Legislature specifically affirmed that the zero minimum flow at Milner
means not only that the river may be fully developed for sitorage and use above Milner,
but also that water rights using water downstream from Milner Dam Eave no legal
standing fo impair or interfere with such development.

V.  The Origin And Implementation Of The Milner Zero Minimum Flow.

While the State’s Motion for Partial Summary Judgment can be resolved solely on

the basis of the plain language of Idaho Code § 42-203B(2), the 1997 Idaho Session Laws

and the State Water Plan, the State submits that the Court may consider the following

® Orr AfT.. Exhibit 25 at 3.
50 See Omr Afi., Exhibit 26 at 2 (minutes of Senate Resources and Environment Committee, Feb. 19,
1936 at 1) (describing the 1986 amendment as “'merely clarification™.

Orr Aff., Exhibit 27 at 6 (“Resolution 19") {Committee of Nine and the Water Users of Water
District 1) (Mar. 4, 1986).
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undisputed historical facts to resolve any alleged ambiguity, These undisputed facts

reveal “‘the public policy behind the statute.”” Hayden Lake Fire Prot. Dist. 141 Idaho at

398-99, 111 P.3d af 83-84 (citation omitted)

The zero minimum flow provisions of the State Water Plan and the 1986
amendment to Idaho Code § 42-203B(2) were not created out of whole cloth. Rather,
they reflected the long-established practice of conserving and storing non-irrigation
season (“winter”) flows and flood waters above Milner Dam for agricultural purposes.
The origins of this policy and practice are inextricably intertwined with the development
of the water resources of the Snake River Basin during the last century.

‘As discussed below, the unique geography of the Snake River Basin fostered
irrigation development that resulted in the full appropriation of the summer flow of the
river at Milner by the early years of the twentieth century. Thereafter, further
development was possible only by conserving and storing above Milner the winter flows
and flood waters that would otherwise be lost or “wasted” for irrigation purposes. This
fact, plus a series of low water years and devastating droughts that resulted in shortages
even for existing irrigation projects, made the conservation and storage of winter and
flood flows above Milner Dam an imperative that became the primary consideration in
';vater resources planning and development in southern Idaho. State and federal policies
aimed at conserving and storing winter and flood flows above Milner Dam to the greatest
extent possible were part of the bedrock of Snake River Basin water development and
property rights expectations long before the first State Water Plan formally incorporated a

“zero minimum flow™ at Milner Dam.
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A, The Physical Division Of The Snake River Basin At Milner Dam.

“From Heise to Milner, a distance of 219 river miles, the [Snake] river is not
deeply entrenched. . . . At Milner, the river enters a deep canyon cut through lava and
sedimentary beds and continues for 216 miles in a west and northwesterly direction.”
Thus, geography physically divides the Snake River into two sections as it arcs across
southern Idaho, and this natural bifurcation dictated the progression of early irﬁgation
development. The section downstream from Milner offered essentially no opportunities
for significant agricultural development because the river was largely inaccessible in the
deep canyon.” Prior to the advent of high-lift pumping, the principal use contemplated
below Milner was hydropower development.**

The river above Milner was readily accessible to irrigate the broad, fertile plains
and was quickly developed for this purpose. The area above American Falls was
especially well-suited to gravity irrigation diversions and by 1900 private interests had

55

developed many irrigation systems in this area.”” After 1900, large-scale irrigation

projects were developed with government assistance in the area from American Falls to

52 Orr Aff.. Exhibit 4 at 13 (1982 1daho State Water Plan at 5).
53 See Orr Aff.. Exhibit 28 at 6 (“Report and Recommendations to the Federal Power Commission by
W.G. Swendsen, Commissioner of Reclamation, representing the State of Idaho™ at 3) (Oct. 28, 1922)
(“Almost immediately below Milner Dam, Snake River enters what ultimately becomes a rather deep rock
goree, from which water can not be dlverted by gravity for irigation uses.”).

See Orr Aff., Exhibit 29 at 14 (“Report of Board of Engineers to Consider Projects in Snake River
Valley Which May Affect the Proposed American Falls Reservoir” at 5) (April 10, 1920) (“Board of
Engineers Report”) (“The waters flowing in the stream below Milner Dam are not susceptible of diversion
to any considerable amount, and therefore become of primary use in connection with the preduction of
power.”); see also Orr Aff., Exhibit 30 at 4 (W.G. Hoyt, Hydraulic Engineer, U.S. Geological Survey,
“Report Relative To Application of Idaho Power Company for Preliminary Permit fo Develop Upper
Salmon Falls Site on Snake River, IJdaho — Permit No. 19, Federal Power Commission™ at 3) (July 1921)
(“in the section downstream [from Milner] the use of water for power purposes will undoubtedly
predominate, since the larger portion of the land adjacent to the river is at such an elevation that it cannot
feasibly be irrigated by water pumped or diverted below the Milner dam.™).
s See generally Orr AfT., Exhibit 31 at 3 (Leonard J. Arrington, frrigation In The Snake River
Valley: An Historical Overview, IDAHO YESTERDAYS, Spring/Summer Issue, 1986, Vol. 30, Numbers 1-2,
at4.)
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Affidavit of Michael C. Orr
Inre SRB4 Case No. 39576
Subcase No. 01-02064 (American Falls Storage Subcase)

EXHIBIT 50:

Letter from Barry Dibble, Minidoka Project Manager,
to Chief Engineer of the U.S. Reclamation Service,
April 16, 1920.



. UNITED STATES REOLAMATION SERVICE
Buriey, Idsho, .&pnl 16, 1920 4/..,

Bhnléaoka 'Progeot Manager . S/
Grn.e'r ﬁnglneer

Report of Board of Engineers to BOI]Sl der pro;ects-

in- 9nake H:Lver Velley which may affect the 1_3;r-»::-pose?i'"”‘""“”““‘”"”g

XL reservon' and the availsble Wd.'tel‘
Jpee.... Minidoka jproaec‘b

1. Loam enc_losing herswith the original si'gne_&. copy

of the Report of the Bosrd of Engineers, of which Mr.

i6th.

I..W, ‘MeConnell wes chalrman ~which has been considering

the hnal:e River wa‘ber supply and the Amerlcan Falls E

=
O
S ok |
:g,gy Reservoir. | One additional copy mll be sent you as soon
=¥y .
c';’?{ns-l =, a8 We receive some add:L'i:.lona.l coples o:E Exhidit “F“ from
—Hed @ ©
:.,“gﬁ g  Mr., Peul E\. A. Blclcel. A corresnondlng signed copy has
T [}
E.ﬁ'ﬂ _ g been furm.shed Govnrnar Dav:.s.
) e s . _ ,
ié + ‘2. There is considerabls demand for this repord,
o |1 el . _ . . o
£0 X" 4 sand I believe some of the papers will be interested in
0.0, 0 .
ek printin parts o:E 11‘.. 'ihe Board 1ndn.cated they aid not care
HAo &
"
%guﬁ! to make the repor‘b pub"l ie 'tl.'ﬂ.ull it had been summt'bed to
98_2 you and Governor Dav:.._s. . A
rﬂg 3. I beg to ask if you have amy objection af this.
@ . - . -
2 0 . . .
nu " tims to ellowing those who are interssted to see the -report
A gﬁé ‘or to make such extracts for publiestion as they may desire. -
& . . A
} Ed » - -
i S >
] ~
H [=
! R
H i3] enc
i il

[T !f')
e :-3 tJ

IRDANNNGTY




o

Affidavit of Michael C. Orr
Inre SRBA Case No. 39576
Subcase No. 01-02064 (American Falls Storage Subcase)

EXHIBIT 51:

Letter from James L. Boone, Attorney, Idaho Power
Company, to W.R. Putnam, Vice President & General
Manager, Idaho Power Company, November 8, 1926.
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Affidavit of Michael C. Orr
Inre SRBA Case No. 39576
Subcase No. 01-02064 (Admerican Falls Storage Subcase}

EXHIBIT 52:

Letter from C. C. Boswell, Electric Bond and Share
Company, to W.R. Putnam, Vice President & General
Manager, Idaho Power Company, November 16, 1926.



Saard

Br. V. R, Pubnam, V.
Idahy Power (g

SITUATION

Dear Mr, Patnam;

We bave your letter of Noverber 1lth on ths above
subjeet; also Mr. Boone's letter of November Bth and eoplesx of
v, Boone's memod to you dated November 8th and November- 6th, We
have been particularly interested in Mr, Boone's memo of Nov, Sth.

Since writing ¥r, Rankin ez November 101:11, we have
been giving considerable study to the question of the Fight'of the
Idahe Power Company to dietate the way in whioh 1ts secondary ster-
age shall be relesssd. We are of the opinian, baed not enly en

the face of the contract but aleo on the -intent of the aontract as . )

we understend it from discussiom with Mr. Glegher and review of sime

, of the atudies made at the time the contract wag negotiated in 1921,

that the Ideho Power Cemparcy has the right to vary this release as
it sees fit even to the extent suggested by yon in your discusaicn
with Messra. Steutemyer and Banks. - A8 has been pointed out by

Mr, Boone, there is no "express limitatmn on. tha\\Gsmpany & right,
to extraordinarily fluctuste the release." - As to the implied 1ims
ifation contalned in paragraph 21, we believe this was intended .oaly
to state that the enly secandary otérage water whieh the Compeny is
entitled to demand should be pessed- ot ¥ilner, is thdt mwount re=~

quired to_brinr the flow at Bhoshone up to the awounts specified in

lineg 8526 to 530 incluaive of the contract. Let us assume two con-

fem e vm e e meme— . ae ot e ma et me e s mem e e s

ditiong;

" A. Flow at Shoshome 500 cfe.
The Rempany mey require the relesse of seconda:cy stor-
age up to the meximsm physically possible; but the
T.5.KeS+ may hold baek in Lakxe Walcott all suéh release
except (iz Novewber) 290 cfs.

B. Flew ab ‘Shorhene-900 cis.

- The Qompimy msy require the roleasge of sanondary stox
age up to the maximim physically possibles bef the
T8 .R.S. may hold 'ba.c]s: a.ll such release in Laka Walcott,

The faot that Leks Waleott ma.y not 'be drawn down fo the point to en—

TR, st

R i T Ty T
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-
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Y

g
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HI"' Wu R, Putnam

5 oaid ooz
L .

[y

Rovember 15, 1%26s

able the U.S.R.3. to cotch this water; is as we see it, besids the
point. ' Lines 540 {0 543 of paragraph 21 mist, of ¢ourse; be given
‘dae weight; meaning, as we inberpret them; thaet the secondary storw
age water released at American Falls which the Company can dewand

be passed at ¥ilrer shall be released in suh & way that the required
flow omr be maintainsd at Shoshohe by utilizing net to excesd 3,000
gore feet of storage cspecity in Lake Walcott.

In support of this interpretation and am an evidence
of the intent of this provisien, we quote the following from a ‘memo,
4. G, Clogher to F, B, 0dlum dated July 26, 1921:

"FThe infention of this paragraph 18 to give to the
Company epedifically the use of 300,000 scre feet of
wafer through the 4merican Fells Plan and . to.a cer-
tain portion of this 300,000 assne feet at plants ba—
low Milner, 'such 300,000 acre feet of water to be
seoured from the natursl flow of the Snake River amd
storsd in' the reservoir in czpacity provided for
above; snd/to be uded a2k the pleasure of the Company.!

Wanile Mr. Clogher was réferring specifically to paiagreph 19, bhe in-
tent is quite pertinent in comnstruing paragreph 21, S )

Wpile we believe, s sef forth shove, that:the Compeny
has the right to relesse its sscondary storasge as it wdy ‘desire; and
feel that this right should be recognlged by the U,3,R.S.: thera is
no apparent reason now why this right .ghould reesult in eny undue waste
Of water that might otherwise be conserved for summer irrigation.
¥r. Boone has brought out that"thera may be a second implied limita=
tion on the-relpase of the Qompanyts secondsry storage in thet if
“shall be consistent with the perpetusl piogram of NeCRSsAry economy
and conservation of water in the reservoir in the intersst of sqmmer
irrigation," but we believe the use of this seéondary storage can
be g0 handled that however real this "second implisd limitation® may

- ke, it meed never be testod, :

4As a posaible mesmg o acquire .the righy to additional
atorage capacity In Lake Walcott to make possible a greater fiuctua—
tion in relesse at dmoricen Falls (and a consequent generation at
that point that would resmit in more efficient absorbiion by the eom-
binad Uiah and ldaho Compsnies of all avai lable power) Mr, Glogher hes
suggested a plan of operation mubstantially as followss

1. Tdaho Power Company o bave solp control of releass
at dmericem FEalls and -Minidoks 151 winter; agresing
to restriet releass at Amorican Falls ta the to~
toel acre feet thet-wonld be.relessed if the U.8.R.S,
supplied its loed.entirely from Minideks (under full
head} and Aweriden Feils, plue 255,000 agre feet,; plus

41
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Mr. W. E. Putunm Hovermber 16; 19264

such water ag mwight be availeble for wasmis yndsr
tbke contract, . .

2.  T.S.RS. to agres to operate its Minidoks Plant
to turn out all power pessible undsr conditions of
head and relvase. )

Z. Idaho Power Qompeny to agree to furnish the U,8,H.S.
with such powsr as they might need beyonmd the amennt
.actually gonerated up to but not exoseding 10,000 KW

Hnder-such a plsn of operation, Lake Waloott could be drawn well dewn
and be used to emalize euch varying relezse at American Falls as might- ~
be required to sscurs the marimum power from the comwbinsd sysbtems.

Hr. Cloghsr has suggested this right would be sufficiently. valuabla

as to warrant. a cash payment therefor; but since such a:plan would re-
lieve the Government of its operating expenses at the Island and West
Side Plaits =ud regulation of the releasge at Awsrican Falla could be
more satisfactorily baudled by Idsho Power Company's employses, thus
saying the U.S5.R.5, and &1l the irrigators some expenze for this ipem,
it wonld seem that no ocash payment would be necessary:- _There is, -
of course, the further argument that auch a plan of eperatign would
be more sffisient and tlierefore to be reocommended. from, the .gtandpoink

6f conservation. ’ L vt

Referring to Mr. Stoutewyer's contention that:the words
"released” aud Hwasted" as sppearing in line 583, paragrapi 24 of the
contract, .are synonomous; . his posltion on this &eems uniensble te
us, Going back te "intent®, Mr, Glogher tells me’ that this para~
gtaph was written to-covér the situstion after the U,S. pladt at Amar-
ican Falls waz completed: Af suoh times theve wuld, of course, he
po water avallable for use by the Company at Awerloan Falls except that
in addition to the vater used by the V.S, for power. fThe ¢losing sem=
pemos of this paragraph however gives the Gompany the right to use the
water granted the U.3. for power purposes “guring' the development per—
iod”, The development period surely ieans the period endihg with the
installiation of the T.d, plant.

. 411 bare with whom this matter has been disoussed,. heartily
fgree with M», Boone that ne tmmecessary stand should be taken in any of

" thege i;:e'.tteg_a_gihich might eifther camse frictien in ’chg':‘aﬁmiﬁiati;ation of
- the] ¢ontract .ox Tesult in a judicial interpretation of ihe contract at a

time like the:presents We have just noted your letter & Nov. izth ad~
viging that the U,3.R.5. officials have acknowlsdged that that 'Eortian of

their winter-relaasabfor pover, used by the Company, is not chargeabla 5o -

the Gompa.ny’s,second&‘ry storage and your sucoess in_ this encourages us in

the bs_li'fa-_f_a that yon will develop e plan 0f eperation that will satisfactop— -
-i'l;r?rrcare-‘f;gx:: the needs of both parties te the contract.

-

GGB/B © Yours very tro
CC=Marsre.MecLane sPriest @%m&k
and, TClogher

.. '-i'i“’:'.',—:%i: o

.

FEUIT R

R TR Y

S

v

LS

SEALAT
Lot

T

AFF001797



Affidavit of Michael C. Orr
Inre SRBA Case No. 39576
Subcase No. 01-02064 (American Falls Storage Subcase)

EXHIBIT 53:

Letter from James L. Boone, Secretary, Idaho Power
Company, to Mr. Hibbard, Vice President,
Idaho Power Company, May 29, 1931.
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Affidavit of Michael C. Orr
In re SRBA Case No. 39576
Subcase No. 01-02064 (American Falls Storage Subcase)

EXHIBIT 54:

Excerpted pages of “Federal Power Commission,
License on Government Lands, Project No. 18, Idaho,
Idaho Power Company,” May 11, 1934.
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A

WHEREAS, by Act of Congress, approved June 10, 1920 (41 Sédt., JQBS) :
" designated therein as "The Federal Wate; Power Act" and hereinafter called
4the Act," the Federal Power Commission, hereinafter called "the Commis—

] sion," is authorized and empowered, Inter alia, to issue licenses for thé
purpose of constructing, operaéing, and maintaining dams, water conduiis, -
reservoirs, power houses, transmission lines, or other project works nec—
essary of convenient for the developmeni, itransmission and utilization of .
power across, along, froﬁ or in any of the navigable waters of the United
_States, or upon any part of the public lands and reservations of the
United States {including the.Terrifories), or for the purpose of uitilizing

_the surplus water or water power from any Government dam; and

WHEREAS, Id.almPowerf_!c:mpaziv,w-‘w--—-_:.~__-_..___..
hereinafier called "the Licensee,™ 8 curporatian — e e o s
organized and existing under the laws of the State of Mzing - - = = = -
and having éﬁs .office and principgl piace of business in the oity of
Boise, - - - - - - ~ = = = ~in the State of Idehs, - ~ ~ = ~ - has,
vursusat to the provisicos of e wreliminery permit Issued on the 30th day

of April 192, = = = — = = = =~ = = = - U U

—_—
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mads application in due and proper form to the.Comaissisn for a licenss
for a power project designated as Project No. 18  on the records of the

Comsission, and for authority to sonstiruct, maintzin and operaie, i on

Fells
Brtlcs River at Twin /, in the Vicipit? of Jeroms and Twin Falls

, in tne

counties of Jerome end Twin Falls, State 0f [AERD, ~ ~ — = = = — = — =

cerigin project works, as heroinafter describsd, necessory or convenient for
the developrzent, transmission and utilization of powsr, zad to oocupy and

use therefor certain lands of the Unite:d Sistes, as hereinnfiter described

together with 211 riperian rights appurienant thereto.whlch are necessary or

useful for the purposes of the projecl; enc
YHEREAS, the Licensee hes submified *o the Compission satisfastory

agvidence of 1ts compliance with the laws of the Sizts of Idsho,
as reguired by Section 9, subsection (b) of the Act, and the Commission is
gatisfied as to the ability of tha Lioenmzes to carry out the nlans }or zald
project as filed with eaid zpplication; and

WHERELS, notice of said application has besn given and published by
the Commnission, as reguired Ly Seciion 4 of the Act; full cppertunity has
been given 1o all interested parties to be heard, and no application for
said project, or in conflict therewith, has bsen filed Ly any State or
‘ﬁunicipality: and |

WHZREAS, the maps, nwlans and speciricaéinns of g@id project and of
said project works, as herveinafter déscribad, havé sgn approved by the

Commission, and the Commiszsion has found that said projeci, ag hereinafter

described, will be best adepied ic o comprehansive scheme of improvement

cand utilization for the purroses of waler—power developmenl and of other
bonsficianl public uwses, and tkat the license will not interfers or be

) inconsistest with the purpose for which any reservation afTected thereby

-owas ereated or acquired; and
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16, 1933, waived Orders Fo. 27, wit

- S

fore, the detormination of the preliminary cost thereof will not be

reqoirad prier to the issuencs of z licensep ol « = = v ~ ~ = « = = ~ =
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11-82—c

WHEREAS, ihe Licensee, on the 12th day of May, 1934,
pursuant to an authorization of its board of directors, a coﬁy of ihe
. record thereof being hereto attached,‘aceepted in writing all the terms and
conditions of the Act and of this license;

NOW,_THEREFOREf the Commizsion hereby issues this license to the
Licensee for tﬁe purpose of constructing, operating and maintaining upon the
lands of- the United Sﬁates hereinafter designaied and dgsc:;bed, certain
project works necessary or convenient for the development, transmission and
utilizationlof power and constituting a part of the project hereinafter
described, and of authorizing in connection with and as a part of said
projecf the ocoupancy andfor use by the Licensee of said lands of the United
States and of all riparian rights appurtenant thereto which are necessary or
useful for the purposes of the project; said license, including the period
thereof, being stbject to all the terms and conditions of ihe Act and cof the
rules and regulations of the Comrission pursuant thereto as amended and
made effective on the Eéfé- day of Jﬁnal 1930 , as though fully set
forth herein, which said rules and regulations are attﬁqhed hereto and
made a part hereof, and being subject also to ihs following express con—
ditions and limitations, to wit:
| Article 1. This license is issued for a period of fifty (50)
years Trom the date hereof, and in consideration of such license and the
benefits and advantages accruing thersunder to the Licensee il is expressly
agreed by the Licensee that the entire project, project area and project
works as‘hereinarter designated and described, whether or not upon lands
. of the Uniied States, shall be subject to all the terms and conditions of
thig license, including the ierms and conditions of fhe Act and of the rules

and regulations of the Comnission pursvant thereto and made a part of this

license. b
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Article 2. The pfojeét covered by and subject to this license is
located partly on lands of the Unifed BhatoE, = =~ = = = = = -
and consists of—

4. All lands constituting the preoject area and inclosed, or the
location of which is shown, by the project boundary, and/or interests:in
such lands necessary or useful for ihe purposes of the projeci, whether
such lands or interests therein are owned or held by the Licensee or by the
United States; such project.araa and project bouﬂﬁary being more fully shown
and described by certain exhibiis wﬂioh accompanied said application for

licensze and which are designated and described as {ollows:

Brhibit J;. Sheet 1 ¥ap designated *Genorsl Hep of
entire Projeck® (F.P.C. FHo. 18.10);

Exhibit X; Sheet 3, Mop designabed tGeneral Flan of
Dovelopment (£.P.0. Fo. 18-13); °

7, All water righte which ars more fully described In a ceriain
oxhibit, waich secompanied s=id apoliration for licende, and which im

designated snd described as followa:

ixhibit E: One typewritten sheet entitled "Statement of
the netore, extent, amd umterahip of water
rights," signed Idzbo Power Company by K. L.
Hibbard, Vice-President and Genaral Manager,
. and received in the office of the Federal
Power Commission wilh the spplicabion for
iicense on June 21, 1930.

G. All project works consiating of a relnforced copcrete dam, =

penstock, a *,:omar house, end appurtensnt works, the loeatlion, natnra,

and character of which are mora fully ghowyn and dezertbed by certa:ln

exnibits which accompanted sald mpplicatlon for license and vhich are

designated and described as follows:

o 5=
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Exhiblte J mnd X: ited sbove.

Exhibit L: Plans, in 3 sheeta, dazdznateds
sPlan of Pawer Houss, Inbtske, md Seuth

Charmel Dem® (¥.P.0. Fo. 18-14);
Do - Profile and Section® {¥.P.G. Ho. 1815

“power Housa ':Elmr and Sestlon through Powar
Honae, Penstodk, snd Imtsia® (¥.P.G. Ho. 18.16);

Exnibit 4 Two typewritten sheets designated "Deseription
T of Yschenical, Hlectrical, sad Transmisslion
¥quipment, X piemed Ydshe Power Sompany by M. L.
wibbard, Vice-President and Genersl MHanoger.
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D. All otker structures, fixtures, eguipment, or facilities used or
pseful in the maintenance and operation of the project, whether owned by the
Licensee or by the United States, and located upon the project area,
ineluding such portable properiy zs may be used and useful in connection

with the project or any part thereof, whether located on or off the

~project area, if and to the extent that the inclusion of such property

as a part of the project works is approved or acquiesced in by the Commis—
sion; also 21l other righis, easemsnts, or interests, including saild
riparian righis, the ownership, use, occcupancy or possession ol which is

necessary or appropriate in the maintenance and operation of the project

" or appurtenant to the project area.

Articls 3. The maps, plans, specifications, and statements designated

' and described in Ariicle 2 hereof as Exhibits J§, K, ®, %, end M,

respectively, and epproved by—the-EBreswkive-Sesrabapy-Lepthe—Jommiaten in
the Commigsion's .
accordance with/iés anthorization of December 22. 1933 , are hereby rads
a part of this license, and no substantial cﬁange shall hereafter be mada
in sald exhibits, or any of them, until such change sha}l have been
approved by the Commission: Providéd; however, thét if the Licensee deems it
necessary or desirable tha£ said approved maps, plans, specifications and
statementis, or any of them, be changed there shall be submitted to the Com—
mission for approval amended, supp;emental, or additional maps, plans,
specifications and statements.covering the proposed changes, and upon
approval by the Compmission of such proposed changes such amended, supple—
mental or additional maps, plans, specifications and statements shall
become a part of this license and shall supersede, in whole or in part,
Such map, plan, specification, or siatement, or part thereof, theretofore
Dade a part of this license as may be specified, respectively, in the

Order ¢r endersement of approval.

5
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Article 4. Said project works shall be constructed in substential ;
conformity with the approved maps, plans and specifications thereof made
a part of this license and designated and described in Articles 2 and 3
hersof or as changed in accordance with the provisions of said Article 3.
; Except when emergency shall require for ths protection of navigation, life,
: health, or property, no substantial alteration or addition not in conformity
with the approved plans shall be wade to any dam or other project works
copsiruoted under this license without the prior approval of the Commis—
sign; and any emergency alteration or addition so made shall thereafter be
; ' subject to such modification and change as the Commission shall direct.
i : Minor changes in or divergence from such approved mzps, plans, and speci—
i ; = fications may be made in the course of censtruction, if such changes will
: not result in decrease in efficiency, in material increase in cosit, or in .
impairment of the general scheme of development; but any such minor changes f
made without the prior approval of the Commission which in its judgment ’

nave produced or will produce any of such resulis shall be subject io such
alteration az the Commission may direct. -

R e et

&

: Artiele B. The work of construction under this license, whether or

: oot conducted upon lands of the United States, shall be subject io the in— .
spection and approval of the District Fogincer,U.8.Ceslogleal Survey,Bolse, Idaho, !
or of such other officer or agenl as the Commission may designate, who shall
be the autherized representative of the Commission for such purposes. The

Licensee shall notify such representative of the date upon which work will E
begin, and as far in advapce thereof as said representative may reasonably i
specify, and shall notify him promptly in writing of any suspension of con—

struction for a period of more than one week, and of its resumption and
] completion,

1

Article 6. Subject tb the provisions of Section 13 of the bhct, the
Licensee shall begin the comstruction of the preject workw on or bafoere
day 1, 1935, and ch=ll thereaffar in good faith and with due d3%igence
prosecate such constructlon; and shall on or befors Hovesber 30, 1937,
complets the inltial ingta}latfon with dam orest to elevetlon 3,507 feat
above sea level, and shall complsta the dam to'a orest slevatlon 2f 3,550
faot at such time as the Commimsion may direct.

b
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Article 7. Upon the completion of the project works, or at such other
time as the Commission may dirsct, the Licensee shall submit io the Com—
misssen for approval revised maps, plans, specifications, and statements,
in so far as necessary to show any divergence from or variations in the
project arsa as finally located or in the project works as construcied
when compared with the area shown and the works desigrnated or described
in this license or in ihe maps, plans, specifications, and statements ap—
proved by the Commission under the provisions.- of Article 3 hereof, together
with a statement in writing setting forth the réasons which jin the opinion
of the Licenz=ee necessitated or justified variations in or divergence from
the approved maps, pleng, specifications, and statements. Such revised
maps, plans, specifications, and staiements shall, if and when approved
by the Commission, be made a part of this license and shall, to.the sxtent
and in the particulars set forih in the order or endorsement of approval,
be substituted for the maps, plans, specifications and statements there—
tofore approved by the Commission under the provisions of Ariicle 3 hereof.
The maps finally approved by ihe Commission and made a part of this license
under the provisions of Article 3 andfor 7 hereof shall show the project
area to an adequate scale and the boundary thereof either by legal subdi-
visions, by meies and bounds survey, or by uniform offsets f{rom center—
line survey. Said project area shall include all lands without respect to
ownership and whether or not the exact boundaries can be definitely fixed
and determined, the use and occupancy of which are or will be valuable or
serviceasble in the mainienance and coperation of the project. on which are
leocated or to which are appurtenant the project works (other than portable
property} and the rights, easements, or interests likewise valuable and
serviceable; and the ownership or possession, or the right of use and occu—
pancy, of which are subject to acquisition by the United States under the
provisions of Section 14 of the Act. Said maps shall show the ownership of
each parcel of land in said project area, and with respect to each parcel
to which the Licensee has not the fee title, the character of the right of

use and ocoupancy possessed by the Licensee together with the term of such
right.

Article 8. For the purpose of deitermining the stage and Ilow of the
stream or Streams from which water is to be diverted for the operation of
said project works and of the amount of water held in and drawn from stor—
age, the Licensee shall instail a2 gsuhstantial staffl Zaga in the pOOl, and

a stendard gaging station equipped with a recording gage below the plant, and .
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shall provide for the required readings of such gages and for the ade—

quate rating of said station or stations. The Licensee shall also

ipstall and maintain standard meters adequate for the determination of

the amount of electric energy generated by said project works. 'The

number, character, and location of gages, meiers or other measuring de—

vices, and the method of operation thereof may be altered from time te

time if necessary ito sscure adequate determinations, bul such altera-

tion shall not be made except with the approval of the Commission or

itz authorized representative or upon the specific direction of the

: Commission. The imstallation of gages, the ratings of said stream or

- streams, and the rminatioc f i flow thereof; shall be under the
supervision of kh‘igé"ﬁﬁﬁ%r&gﬂa B the U. S. Goological Survey

B T R i ~ - m = « = — =~ =« haying charge of siream

) . aging operaticns in the region of sai o%ggé: n gﬁa jcepsSes S ésad £

' EﬁgﬂbﬂfﬁBQEBSrg%ignugited States Gagldt é r%%ngf °i§é§“§§"§§°§§é sa¥§p%gr

) 4n suchfSnpervision &% for SuGh/?g 2988 IR 88s o 2ST ool Tpatt. :

mayedeen—eguitable—in-the—oireumstanses The Licensce shall keep acCu—-

rate and sufficient record of the foregoing determinatiens to the satis—

faction of the Commission, shall make return of such records annually,

! 3 at such time and in such form as iths Commission may prescribe.

: ] Article 9. The Licensee shall be liable for all damages occasioned
to the property of others by the construction, mwaintenance or opera—
tion of said project works, or of the works appurtenant or accessory
thereto, and in no event shall the United States be liable therefor.

Article 10. The Licensee shall be liable for injury to, or de-
stiruction of, any buildings, bridges, roads, trails, lands, or other
property of the United Stetes, occcasioned by the construstion, main—
tenance, or operation of the project works or of ithe works appurtenant
or accessory thereto congtrucied under the iicense. Arrangements to
meet such liambility, either by compensation for such injury or destiruc—
tion, reconstruction or repair of damaged property, or otherwise, shall
be made with ihe appropriate depariment or agency of the United States.

R~ 1)

Article 11. Timber upon lands of the United States, to be used or
desfroyed in the comsiruction of the project works, shall be paid for
in accordance with the requirements and estimates of the Depariment con—
cerned.

Article 12, In the construciion and maintenance of the project works
herein specified, the Licensee shall place and maintain suitable structures
tp reduce to a reasonable degree the liability of contact between its irans-— -’
mission lines and telegraph, telephone and other signal wires or power
transmission lines not owned by the Licensee, and shall also place and
maintain suitable structures and devices to reduce to a reasonable degree
the liability of any structures or wires falling and obhairucting traffic
and endangering life on highways, sireets, or railroads.

-10~
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irticle 13. Befora beginming comstruction, the Licanses shall proe
pare and sulmit plans for the indtisl oection af the dem to an elevetlon
of 3,507 feet, =nd before ralsing the erest of the dzm ebova the initial
slevation of 3,507 fosk, the Liceneas chell prepare mmd sobett plans
for preventing erasion below the dsametrosm tos of tha astrusturs ead
anell eecurs the spproval theresf by the Commimsion.

articia 14, A8 a condition of this licemee, the Dimensss, for

iteelf, iis muocessors and assigns, heroby slipulates svd agrses that
211 rights to the use of wateyr for power purpeses heretofore or here-
after aoquired for the development of power st the site of this preject
_ shall be held end sonsidersd at a1l times % be subjest, Inferior, apd

subordinate to sl righta heretofore or horeafier scquired by thae Tk tod
States or other porties for irrigatien parposes, sxospl {a) the right to
oga for power development st thie projest the water from the 45,000 acre-
fest of primary atorsge capaoity which the Llcenses holde in fserican
palls Reservoir mnder peragreph 16 of that certain coniract betwean the

- Dnited States of imerica and Idsho Power Company, dsted Jume 15, 1923, -

and the discharpe of whidh it may control vnder the terms of mald contrast;
(b) the right ts use for power development e this projsct the seepsge,
peteolation, drainsge, spring or springs, weate, mdfor other influent
aaters which da mo% flow or epill over Milner Dam bubt which enter Iz,
sripe in, and filow in sod zlong the cheyme] of Snsks River between the
dowmi-stresm tos of Yilner Dem in Spake River, Idshe, and the site of the
vroject covered by this license. Llcenges further agrags, for itesl#, ita
ccensors mad aasiznw, to forego amy =ad all clafme whidh it might other-
rige have for damsges o other velief, in commechlen with any power righta
ot the site of this projecst, other them these mentioned In {z) ard {b)
above sud vhidh ere necesgary for irrigation puxrposes, and it s mebaally
agroed by the parties herete thst thlas ligense nelther expressly DoT -
{mpliedly has modifled, relinquisbed, sbendonsd, or smrendered, nor does
hersby madify, relinqeldh, abandon, or surrender any of the Licenseels
rights end privileges under satd ocontract of Jume 15, 1933, nor any of ita
rights and privilegea herotafora or bereafter acguired té the nue of water
or waters for power purposas abt auy othar point ox pointa.

 This stipulation snd sgresment shall bs considered 28 & sovenant
rmning with the t1ile te the sald powey plant st Twin Falls, =nd sl
rights in connection therawith, -and the Llcensss agtass t9 axecole ond
acdmowledge umier mithority of a ecuilsble rescivtlon af its board of
direetars, & rvecordsble contract or desd embodying the provisicns, ocone
ditionn, snd limitatlons set oub in the foregoing stipalation and sgrae—
ment, so that the emms msay be recorded In the eountics in shich sadd

pover uibtes are logated.

This stipulation shall be effestive to Dind the Licensee and its
guncensors and assigns, wifeaut signstura or execution by or on behslf
of the Jaited Stabes, and shall besems sffective for such purposa upaR
the execution of the license. g

1l
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article 15. The Licensee shsll), befors placlng any btrans- -
pisaion line ivbo operatiom, mske provislon sati=zfactory to the Commiseion
for avoiding indnetive luterference between each tranmeiseion ling =md
sny exleting telephons line or 1inee of the Tnited States, or with any
quoh 1ine or lines foxr which location hes been mede ond specifications
preparsd buf won which eonstructlon has not begun at the time of erecction
of seld transmission line. Soch proviaions mey ba-applled either to the
ppanemlssion lins or te the telspbone line or to both, as way be dow
terminsd ooon the bagis of least cest. The Licenses hereby azrass to
agsent to such dhenges in the locatlon or deaign of any of itg trans-
pigsion lines as may in the oplnion of the Coumlasion ‘he necessary oF
desirebls in order to avold inductive interference with amy talephone
iine o linag of the United States hereafter constructed or propoeed to
"bo constructed, provided such changes ars mede at the expense of ihe
" Unlted BStates:

IR

Article 16, Ths Licenses shall olear the bottoms end margina
of all reservoirs vp te high-weter level, shall clear sund keep clesr o
' sn edequste width landa of the United Stabea along open condults and
‘slong transmission limed, and shell disposs fo the safiefaction of aald
representative of the Oommission of 211 temporary siruweclturss, brush,
refuse, or wmssd tivber on lends of the United Stales rosuliing from the
olearing of lands or from the consirustion and malntenmnce of ssid prod-
ech worlce.

srticle 17. The Licensee shall allow officers and employess of
the Uoited Shates free snd vmrestricted aceess in, throygh and across the
#24d project and projeat works in the performance of thelr officisl dnties.

Avticle 1%. The operation of any navigetion fmeilities whioh
mey be constructed ms a part of or 1n gonnection with any dem or diversion
strocture balit under the provislons of this license shall at 21l times
1 be controlled by such rsasonable rules and regulstione-in the inberast of
| navigation, inslvding the contrel of the level of the pool coaged by soch
dmn or diversion atructore, ze mey ba made from tims fo tims by the
Secrstary of Tar. Such rules: and regulations may inslede the maintensnse
end operation by the Licsnsee at 4ts own expensa of such 1lights and slgnale
as may. be directed by the Secretery of ¥ar, and sudh fishweys as mey b

prescribed by the Secretary of Commerce.

=12~
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Article 19.The United States specifically retains and safeguards the
right to use water in such amount, to be determined by the Secretary of War,
as may be necessary for the purposes of navigation and the operations of the
Licensee so far as they affect {he use, storage, and discharge from storags
of waters affected by this license, shall at all itimes be contrclled by such
reasonable rules and Tegulations as the Secretary of War may prescribe in the

" interests of navipation and as the Federal Power Commission may prescribe in

the inierests of flood control and of the fullest practicable use of said
waters for power pUurposss. :

Article 20 Whenever the United States shall desire te construct, com—
i : plete, or improve navigation facilities in connecotion with said project, the
! ] _Licensee shall convey to the United Stiates free of cost, such of its lands
and its rights of way, and such right of passage through its dam or other

3 straotures and permit such control of pools as may be reguired. to complete
’ such navigation facilities.

Article £, The Licensee shall consiruct and install such appliances as
are necessary for furnishing power for the operatiion of navigation facilities,
including lights aad signals, whether consiructed by the Licensee or by the
United States; and shall furnish free of cosit to the United States-powsr for
the operation of such navigation facilities.

c e .
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Article pp. Upon the cowpletion of the construction of said project
or of each of the separable parts thereof for which dates of completion are
specified in Article £ hereof, or of any addition to or betterment of said
project, the Licensee shall file with the Commission a statement under oath
in duplicate showing the mctual legitimate cost of constiuction thereof and
the price paid for water rights, lands, or interest in lands appurtenant to
such construction as required by Regulation 20, Section 2. of said rules and
regulations of tha Commissioh. Any such statement shall include all proper
and legitimatie costs, whether incurred prior tp issuance of license oT on
and after such date; and the Licensee shall, if requested by the Commission,
show separztely on any such statement, ‘or on a special repori or reports,
the items and amounts of cost incurred prior to date of ilssuance of-license,
with such other details as the Commission may require. Each and every item
of cost included in any such statement shall.be supported by proper voucher
or other evidence:; and any such voucher or evidence or certified copy ’
thereof, in support of any item properly includible in said cost shall
become @ part of the permanent rocords of said project and shall be kept and
retained by the Licensee in the manner required by the Commission. Any
statement or-report submitted to the Commission under the provisions of this

article shall be subject to the provisions of Section 6 of said Regulation
20.

Article p3. Whenever the Licensee is directly benefited by the con—
struction work of ancther licensee, a perimittee, or of the United States of
a storage reservoir or other headwater improvement, the Licensee shall
reimburse the owner of such reservoir or other improvement for such pari of
the annual oharges for interesi, maintenance and depreciation thereon as the
Commission may deem equitable. The proportion of such chargeés io be paid by
the Licensee shall be determined from time to time by the Commission. When—
ever such reservoir or other improvemeni is construcled by the United States
the Licensee shall pay similar charges into the Treasury of the United
States upon bills rendered by the Commission.

Article o. The Licensee shall pay to the United States reasonable
annual charges for the purpese of reimbursing the United States for the
costs of the administration of the Act and for recompensing it for the use,
occupancy and enjoyment of its lands or other property hereinbefore
described. The payment by ithe Licenses of snch annual charges for any
calendar year shall be made to the United States at -the end of the year,.or
within thirty days thereafter, upon bills rendered or approved by the Com-
mission. Such charges shall be determined in accordance with the provisions

of Regulation 14 of said rules and regulations of the Commission, and for

the purposes of such deiermination the pewer capselly of the project shall,
sibject te the provisions of section J of said regulatien 1k, ba teken
as 7,670 harsepower.
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Article 2%  After the first twenty years of operation of said project
ynder this license, out of surplus earned thereafter, if any, accumulated
in excess ol a specified reasonable rate of returo upon the actual, legiti~
mate investment of the Livensee in said project, all as defined in and de-
termined by the provisions of regulation 17 of seid rules and regulations of
the Commission, the Licensee shall sstablish and maintain amortization re—
serves, which reserves shall, in the discration of the Commission, be held
antil the termination of 'the license or be applied from time to time in
reduction of the net investment. Such specified rate of return shall, sub-
ject to the proviso of paragraph &, section 3 of said regulation, be one
and one-half (1) times the weighted average annual interest rate payable on
the par value of the bona fide interest-bearing debt of the Licenses actually

_outstanding, in whole or in part, on account of project property at the
beginning of the period of amortization and of each calendar year thereaftor;
such weighted average annual interest rate being deotermined as provided in
paragraphs B and C of section 3 of said regnlation 17: Provided, That, if
at the beginning of the period of amortization or of any calendar year there—
after, the outstanding interest-bearing debt of the Licenses om account of
the .project or projecis under license, together with any other works or
property operated in comnection therewith, is less than 25 per gent of the
actnal, legitimate investment of the Licensee in said project or projectis,
then and in such event for the calendar year next following the specified
rate of return shall be two (2) times the legal rate of interest in the
State in which the project or major part thereof is located. |

Subject to the provisions of secticn 6 of said repulation, the follow-
ing proportions of such surplus earnings shall be paid into anrd held in such
amortization reserves: Of all surplus earnings up to and including 2 per
cent upon the actual, legitimate investment, 30 per cent thereof shall be
so paid: of all surplus earnings in excess of 2 per cent and not in excess
of 4 per cent upon such investmeni, 50 per cent thersof shall be so paid;
of 411 surplus earnings in excess of 4 per cent and not in excsss of € per
cent, 70 per cent thereof shall be so paid, and of all surplus earnings in
excess of 6 per cent, 90 per cent thereef shall be so paid: Provided, That
if at the end of any czlendar year of ths amortization period the Commission
shall find that the acoumilated earnings of the Licensgee doring the period
of operation, including the first twenty (20) years thereof, have not
vigelded a fair return upon the actual, legitimate investment in the project
or projects under license, the proporticn of such surplus earnings for such
celendar year and for succeeding calendar years to be paid inte such
amortizstion reserves shall be ten (10} per cent thereof until such time
as the acoumulated earnings of the Licensee represent, in the judgment of

the Commission, a fair return upon such invesiment for such period of
6peration.

) Article agﬂo lease of said project or part thereof whersby the lesses

is granted the exclusive occupancy, possession, or use of project works for
pPurposes of generating, transmitting, or distributing power shall be made with—
out the prior writtenm approval of the Commission; and the Commission may, if
in its judgment the situation warrants, require that all the conditions of
this license, of the Act, and of said rules and regulations of the

15
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Commission chall be applicable to such lease and to such property so leased
+o the same extent as if ihre lessee were the Licensee hereunder: Provided,
That the proviszions of this article shall not apply ta parts of the project
or project works which may be used by another jointly with the Licensee
under a contract or agreement whersby the Licensee retains ihe ccoupancy.
possessionﬁ and conirpl of the_properﬁy so used and receives adeguate con-
sideration for such joint use, or to leases of land while not required for
purposes of generating, itransmitting, or distributing power, or to buildings
or other property not built or used for said purposes, or to minor paris of
the preject or project works the leasing of which will not interfere with

the usefulness or efficient operation of the project by the Licensee for
said purposes.

Article 27. It is hereby understood and agreed that the Licensee, its
(his} sucoessors and assigns will, during the period of this licepse, retain
the possession of all project property covered by ihis license as issued oF
as hereafter amended, including the project area, the project works, and all
{ranchises, easements, water rights, and righis of occupancy and use:! and
that none of such properties valiable and serviceable to the project and
1o the development, transmission, and distribution of power therefrom will be
voluniarily sold, transferred, abandoned, or otherwise disposed of without
the approval of the Commission: Provided, That a morigage or trust deed or
judicial sales made thereunder, or tax sales, shall not be deemed voluntary
transfers within the meaning of this article. The Licensee further agrees,
on behelf of itself 4himeelfd, its {hie} successors and assigns, that, in
the event szid project is taken over by the United States upon the ter—
mination of this license, as provided in Section 14 of the Act, or is
jransferred to & new Licensee under the provisions of Section 15 of the Act,
it -{ke) will be responsible for and will make good any defect of title to
or of right of user in any such project property which is necessary or ap—
propriate or valuable and serviceable in the maintenance and operation of
the project, and will pay and discharge or will assume responsibility for
payment and discharge of all liens or ingumbrances upon said project or
project property created by said Licensee or created or ircurred after the
issuance of this license: Provided, That the provisions of this article are
not intended to prevent the abandonment or the.retirement from service of
structurés, equipment, or other project works in connection with replace-
ments thereof when they bscome obsolstse, inadeguate, or inefficient for
further service due to wear and tear, or to reguire the Licensee for the
purpose of transferring the project to the United States or to a new
Licensee to acquire any different title or right of user in any such project

property than was necessary o acguire for itz {&kis] own purposes as
Licensee,

Article 28, The Licensese shall abide by such reasonzble regulation
of the services to be rendered to customers or consumers of power, and of
rates and charges of payment therefor, as may from time to time be pre-
36ribed by any duly constituted agency of the State in which the service is
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repdered or the rate charged; and in case of the development, transmission,
distribution, sale or use of power in public service by the Licensee or
by its customers engaged in public service within a State which has not
anthorized and gmpowered a commiszion or other agency or agencies within
said State to regulate and control the services to be rendered by the
Licensee oT by its customers engaged in public service, or the rates and
charges of paymenit therefor, or ihe amount or character of securities to
be issued by any of said parties, it is agreed as a condition of “this
Jicense that jurisdiction is hereby conferred upon the Compission, upon
complaint of any person aggrieved or upon iis own initiative, to exercise
such regulation and control until such time as the State shall have pro—
vided a commission or other authority for such regulation and control:
Provided, That the jurisdiction of the Commission shall vease and determine
as to each specific matter of regulation and control prescribed in this
Article -as scon as the State shall have provided a commission or other
authority for the repulaiion and contrel of that specific matter.

Article 2§ . With the written consent of the Licensee, the Commission
may by order made under its seal, and afier the public notice reguired by
Section 6 of the Act, modify, aller, enlarge or omit, in so far as author—

ized by law, any cne or more of the conditions or provisions of this
license.

Article 3} . The enumeration hereim of any rights reserved io the
United States or to any State or municipality under the Act, or of any
requirement of the Act or of said rules and regulations of the Commissicn
. shall not be comsirued im any degree as impairing any other rights so
. reserved by the Aci or as limiting the force of any other requirement

i said Act or of said regulations.

WITNESS WHEREOF, the Federal Power Commission has caused its

d seal to be hereto sigoned and affixed by its Frank B, McNinch

oy, Uizl ruan , trig _11th day of June, 193%, purmant
¢ the Commlsgien desaed December 22, 1933, and amended april 24,

FEDERAL POWER COMMISSION
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TN TESTIMONY OF ACCEPTANCE of all the ierms and conditions of the
Federal water power act of June 10, 1820, and of the further conditioms’
ipposed in the foregt:_»ing license, the Licensee, this 12th day of
Kay, 1934 , has caused its nams and corporate seal to be here-—
to signed and affized by K, K. Robinsom, its
President, pursuant to'a reselution of its board of
directors, passed on the 11th - day of Mey, 1934 , & certified

copy of the record thereof being hereto attached.

. IDAHQ POYER COMPARY

President.

Atkeapks

// z % J—

Samnﬁaxr.

FRH*EEM
1-11-34

| Zxaguted in triplisats.
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Affidavit of Michael C. Orr
Inre SRBA Case No. 39576
Subcase No. 01-02064 (American Falls Storage Subcase)

EXHIBIT 55:

Idaho Power Company, Minutes of Special Meeting
of Board of Directors, May 11, 1934.
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Minvntes of Special Moeting

of Boerd of Dirsctors

e et i iy e o N o A

May 11, 1984,

A special meeting of the Board of Directors of the Idaho Power Com—
pauy: vas held at the offica of the Compmny 111 the Company's Genasral 0ffice

{ But1ding et 1220 Idaho Straet, Boise, Idahs, .on Fridey, May 11, 1952, st

4 10 ofclock A. M., pursuent to a call of the Vice President of the Company and
1 & notice of the meeting Auly given in writing more than five days prior to

:: the date of the meeting.

3 | * ¥ +* ¥# * +*

The CGhairman then announced that it was Becaesaary $0 procure anthori~
3 ty from the Federal Power‘._ﬂonmisaion to construct, maintain end operate cen-
' . tain project works on Spake River at Twin Falls, in the vicinity of Jerome

4 md Twin Palls, in the Combies of Jerome amd Twin Falls, Stete of Idaho, and
' that the Federal Powsr Commission had submitted & Propozed form of licenze.

; The gaid pmpoéed license was then presented to the mpeting and consldered at
length. Whereupon, it havirg been moved by Mr. Dewsy, seconded by

Ur, Standrod, the i‘ollowir.lg resolution vas unenimously adopted:

; ‘ TRESOLVED that a)l the terms and conditions of the

Fedaral Water Power Act of June 10, 1920, aud all the terma snd
conditions of the proposed Federal Power Commission licenga for

Project No. 18, giving Idaho Powsr Company authority to construct,

maintain and operats certain project works on Snake Rivar at

VL ALt bl i




"§STATE OF IDAHD, )

-Ho0UNTY OF ADA.

Twin Falls, in the vieinity of Jerome snd Twin Falls, in the
Counties of Jorome and Twin Fells, Siete of Idahe, be, snd the
came horshy are, accepited, and the officers of fhe Company are

j‘ hereby suthorized and directed to exeoute the said license,
.1:.hareby accepting, in writing, for end on behalf of the Company

§i the terme and provisions of sald sct and license; and

®BE IT FURTHER RESQLVED that the officers of this Com-
3 pany &rs hereby authorlzed to exscute and acknowledge a recordebls
' contract or deed embodying the provieions, conditions and limita—
~J tions set out in the stipulation and sgreement contained in

E Article 14 of Federal. Powér Comminsion license for Project Fo. 18,

i Idaho, Idaho Power Company."®

88.

I, Jewes L. Boome, Seeretary of the Idsho Power Company, hereby

i

Jeartifys

- Atteched hereto is a true and correcht copy of 2 mrﬁm of ths
utes of the special meeting of the Board of Directors of the Idaho Fower
mpany held on the 1lth day of May, 1834.

I% FITHESS ﬁHEREdF, T have hereunto subscribed my naxe and affixed

>
corporate sesl of said Compeny thle /[ day of May, 1954,

Seoretary. .

{uomm'm- SEAT) | 4 G, Z‘ %
s
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Affidavit of Michael C. Orr
In re SRBA Case No. 39576
Subcase No. 01-02064 (American Falls Storage Subcase)

EXHIBIT 56:

Letter from D.F. McGee, Electric Bond and Share
Company, to-M.L. Hibbard, Vice President and General
Manager, Idaho Power Company, September 30, 1931.



phe Ber 30,

T uzm attaching copy of a clause to e inseried
Twin Fulls Iicense to meet the objeciions of Mr. Ziouiemyer
- .ori¢ Which wes ¢rizinally propdsed.. The sttzched paragrath
gested by ¥ry. as B, ‘Glogher &nd submitsed - to ovr lawyers,:
'-'the result of their joint wOTk :

'I-"would 8:5'}( ti‘..‘i‘t' you and -‘wtr '-‘B'uon’eist.ﬁ.ﬁv '1:

1f '“‘c".l feel that it = tisfactonlv meeta the situation, that
th. e s'i: yemenu th,*:'.;l'.
i%

fayd
e
n
o
it
4
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ou .nll note th
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Affidavit of Michael C. Orr
Inre SRBA Case No. 39576
Subcase No. 01-02064 (American Falls Storage Subcase)

EXHIBIT 57:

Letter from B.E. Stoutemyer, District Counsel, United
States Bureau of Reclamation, to the Commuissioner of the
United States Bureau of Reclamation, March 20, 1934.



:€ﬁ§ﬁbri,,- ‘“Commiesioner

693 Poatoffioe Building
L Iortland, Qregan .

Ffpi.'“;;:Bistrict Gaunael

-‘-Si'ljb-;;c,a.dﬁ:u.».'American Falls Power FPlant and rela’ﬁed

3j.maﬁucrs.. Hinidaka Pro;eet._;:'

'JDn.]arch 10 I reeeived a telegram from

L e
L;',Mr. Earlingﬁon, raddlng:

'"Attorneya ane, Bothwell and Parry meeting

* Pwin FAlls- Wednesday 4o arafi form. contraet:’
. “along linés power. sompany proposal.- llniddka
";Irrigation District wants: you pregent 78] re-fﬂ

senting’ Bureau’ interests. Can you eome ahob;{l»éf

fﬁwTuesday.: L

3. : At Buiae Judge Gavanah got on ths train A

" en route -t Pocatello (Whére lie was ‘to open.eourt .
: -iHe next -dayT dnd I had-an opportunity to ‘dfgouEs. & - .
© humbexr of: ma ttérg with-him between Boise "apd ‘Shoshone.

dudge. Cavanah  expredsed himdelf guite freely in. regard

. el views. coheerning the Schodde .cage,. which has
- Jjnst haen” Qdecided- by the Cireuit: Gourt of Appeala and
concernlng which I am writlﬂg you a separate letter.ﬁ;*

nr. Darllngton met me- at Shoshone ‘and- we

-_J'drove aerosa the -Gooding projéct, a, pdrt of "the. Twin :
L Falls project and the Iinidoka projec “to Burley. '

s 4.-5 The ninidoka project, “in. common'with all

{ »1'pérts 6T -‘the. Pacifid Sope, has experienced 2 very

. ungsual . winter ‘with hardly any. ‘@old. weather and+ the “l“'
. 'deason about &’ month “edrlier tHan usual. The show fall
. -inthe mounsaing. at the head waters. of . the -Snake. River -
. and the. Bolse. Hiver has- been very light -ang, 1t is. an--“'
Zticipnted that Bhere will ‘be a rather .serious. :ﬂier
;-‘shortage during the coming‘irrigation season,  On - .

the Snake Rchr, w1th the reservoir capacity already

f;anﬁ in respense;, T started for ths iinidoka project BT
jlonday night (Bareh 13) L ) _”__u"'




- “proviaet, there wayld B¢ no serious’grouble from ome very
. 1ow water year, The difficulty'ls that we- have -hHad so0 -

- ‘many abnormally:low . water years,. one after another, that -

.. the situation is beocoming samewhat disturbing: and -some.

. peopie,. inoiuiing Mv, Shepherd and Mr. _Grandall( water -

', master-on the Snaké River and deputy. sfabe’commissioner

- —_ts o

"% ‘reclamation) exprese & yiéw that vwe mdy: have fo aon-

_ ~"plude that the éxtieme. dlow, water years whieh we have had.

- idistriet; sesm to . have had

so freguently duriisg the 1ladt Heven years are the normal
~gonddtion To be:expected ‘rather than the much higher - '
- . yunoff whieh génerally ovecurred. during the 30 years pre- -
- geding the time that the American Falls reseérvolr was . .

.- . By On the way from Sheshone o Burley, Mry. Darlington -

“explained to. mg that. the répreésentatives’ of the' two Twin

“Faila dompaniés and aldo the representatives of fha Burley, -
a :change of heart since our con- -

“ferense. at- Boise doncerning -the colistruction ¢F the American

- Falls power plant. . You will remember hat when.we met at

. - Hé4g6, the vonsengus ‘0f opiafon was Ve

| *, Mr.:Darlk

! gbréngly infaver . ...
of Tejeating, bHe. power company's. Frépo¥stiend proceeding

. with the. construction of the poweyr pla] kmerlean Fallsa,
. ington explained- that at the ppegehi time some ; - - -
' ‘of the companies and. dletri6ts in:vle SpakeiRiver Vdlley,

" ineluding the Horth - Side Garal Company. aniithe Twin Fatls
- G._ajng‘l-:-fGi‘anii:a:-n;_r.;-:'_gezémq:t&j,;ap_os'e@-_-_ts'i:_ fayor the..aceeptande of - - - - .
- thé power Sompapyls: proposal becauss: such pariles had beem~ . .

"~ Jed o believe that more, Water coukd be saved for storage . |

. 4in the Amerigan Falls reservolr by accepting the. power’

- gompany's -propogal:than by gonstructing our .owi power

lant,  Mr. Darlington-and I are both convineed that in-.
© g0 far as there now.appears t0 be any dispogition to favor
acgeptanes.-of- the. proposal of ‘the :Fdaho Power (uosileny on

the: theory ‘that more water would. be saved in that’way, -

_the -parties.so favoring sue'h_'_a_'oqép_‘ﬁ'énc'e ‘are ‘mistaken,

. 5. 6. Ab Lhe present time -the Burely d.j.;st._r,mt ‘ig in- -
" olined to faver bhe acceptance of the ‘proposal of the :
- " I@sho Power Company for the reagon thut the Burley distrlet

- Ts pow. securing 96% of the.profits from the govermment
" Yewer plant at the Minidoka’ dam,  although half ‘of the

ipover gold from the Hinidoke poweyp plant for -commereial .
i gui"'p.b ges- ig sold- in- the Minidoke’ _.irriggt‘iqn.- b isy-xj‘iq.‘t_; . In
- gther. words, the Minidcka dlstrict furnishes, 5_0?’;:_9_: the .
- mar¥e} which.ylelds the’ power .profit, and alsc ‘tHo-thirds
- " af the dam which. creates. the ‘power posaibility, bul re-

. ceives only 4%.9f the’ power profits. -The controversy

e



: which h,é.-alf"_,ei}.ﬁ’qei‘?-:;f-axz._a_ nuin}i-er.. 'df--yé,ér-a ,-befween ﬁhe';; -

. Minideoke aiatrict and the Burley district on this

. “guestion s%ill continues-and Lo a-dongiderable extent

‘ageounts for the present attitude of both the Minjdoka :

- - district’ and. the Burley distriet, in regard to. the advis~
- &@bliity of actepting the proposal of the “Idaho Power .

~Cofipany. . . .. R T T A

.7 t7. . ime Burley distriot.would 1ike very much to -
" have -anpthér power unit constructed: ab. the Minidoka .

. gem-put realfzes.shat if a power plant is. constructed Lo
. by .tHe government at- American Falls, the coecretary¥s

*decislin awarding 96%,of the profits from the power
- plant-at the Winidoka &am: to the Burley district would .-

+havé no appifcation to:the power plapt at American:

: . "

|, -Fallg and power ‘might be sold frdim-that plant for-use .

“in the Minidoka: district upon a basig.whioh would. =~
- .permit the Minidokam disprioct to share in the profits -
of cgmmereial power sold from thaf. source on.a more - - -
- 1iberal basig than the 4% o which 1%.is now limited,
. This is. the reaspn why ihe Burley.district is now- -~ . -
. 'inalined to favor accepting the proposal.of the Ldaho

- Power Gompsny, Xt alao explains to-somé extent the -

. ¥ery strohg support which the Minidoka district is -

.¢iving to the propogsd construstion of the. power” RO
.. plan$ &%t  Amerigan. Falls and the strong opposition
. of: the, Minidoka ddstrict to the accepidnee of -the

~ powe® eompany‘s propesdl.. |

8..: The Burley district is afraid thet if We

L ‘build %heé ‘power plant &t Ameriean .Falls ;- Fhe’ power -
. pituation will get’ eut of thelr hands and -they will

‘not- he dble to seciure the 96% of the power profifs.

- from -'Sales on. the Minidoka pwoject as they. are now

-~ doing: -But 1t 8cems to.mé that this dietrict has

-;;fii’erlgokﬁﬁ-.‘. the ‘feet that if we buy power from the -
-Liaho. Power Com any -at. 3% milld for summer power,

#ith. no charge Tor winbter power (within ceriain

. 1limits),.the econtrol of the power profits under
* .that conditlon would de Justh as. much cut.-of the

" hand®- of the Burley district as i% would be if we -
built our own plant 4t Ameridan Falls. The Scceretary's -
' degipion a8 to @ivision of the profits from fthe, Rinidoka -

~_power.plint would not-control the diviaion of receipts
© . from-thé sale-of gommerc¢ial power out of the. poweXr -

B -furnished by the i_daho Power Compsany under: the -'_'p_;;ipaséd . '
contraets = . T R

.



) . 9. 1% is antieipated thai there will be & gevere
 ‘water. shorvage during. the coming irrfgation season; par- ..
-stiaularly_Qn-ﬂr;;shephe:&‘g_prqagctj(ﬁprth.Siié-Tﬁih~Falls);
- owing to thé fact that thére will probably be no stored - o
“water at all . in-the 4op-half .of the Jagkson hake réservolr,.

. .¥ou .will: recall -that the. Jackson LeXe rights of the Twin

. Ralisg ‘companies are Altggether in"the top balf of “the,” -

.. reservolr ani thai -the -Borth Side C.ompany has aboub -
- ghres-fourths: (300,000 agre-feet). of.the do-called ..+ ..

“{op rights 7 atdacks on Lake: MWry Darlingbon- thinks: .
_ that theré will'be just about envugh.water to fill the
" bottom rights at Jackson laXe. The: watermaater, Mr, . .

% Grandally is ‘ever more pessimisti¢ as bo the'probable .

- gackson’

L ogater SUpPly’ and: preédieth that:the bottom righis.ak. -~ .-
PeX% will 71131 only to about:70%. . While the & -

v forth Sfde. Twin Fallg project had a. 1 rge ‘share in the .

water of the. »{ﬁ:.meri_ean_FaIIa,.‘r’&séi‘wz’o-ir-'-whic-h'-xiw}iit_.zl-;apr-o-bably._fa, PR

“ .f111 sbout 75%, that project will mot have a. full water
. -8upply unless it algo-secures dome water oub of ifm -
. ‘Fackéon Lake righi, particularly in a yeur ldke thls- - -

. 'when the normal flow of the river-Will probably.drop &t -

- -§iaé’ company .out, of its right-ip divert metural flow, -

- 10.' The situation discussed Lhthe precéding para-

i .kéraph_, together with the knowledge of ihe prippeetive

.. cdopstruction of & reservoir on.the North -~ Fork of Sneke.
- River and the knowledge that: if the Horth Fork reservoir .

18 vullt the :peoplé on the Korth A Fork will-have Yo have

" ‘gome’ souree of water supply.te f£111 that reservolr, has

. gpurred the rspreséntatives of the American Falls Reger-

. - voir Districs (particularly those® on the Horth apd:South- -
- Side Twin Falls' priajects}. and also the' Burley distrist =~

- .’to ‘telegraph to you and to the Seeretary requesting the
‘_:agangonménttaf'xhe.prbbosed:ﬁprth'SiﬁewPumpingtBIviaion_
‘of the Minidoka project and the sale of all the American
Falls rights reéserved- for that projeot to ihe' companies
. and districts - now having Pighta in thé American Falls .
.. reservolr, and also specifically reyuewting that the - .
. Seoretary shall not make any somml tmen tie to- gell apy of
this water to the:FNorih  Fork pecople,  In other words; -
. - $he Twin Falle ‘companies and the Burley district and .
. eother parties who have been genling in these telegrams
are not only. trying te.force the .abandonment of the -
- Horth Side Pumping division of the  Minidoka project and
- the transfer o them of the water righip reservsd Lor

. thieg preject, but also te. Shut- out the North Fork people

- from any opportuaity to securs a water supply to store

5=

a yery early dabe:to a point which will shub she Rorth & -



 '4iin the Hbrth Fonk reservoir. ?erhapa I shoulﬂ not saF.

“ that they want %o shut the north Fork: people out‘of &

: water. ‘gupply but: thit is the offect of what they want
as -they:want ‘all the water for themsel¥.es. The peoplé-

;‘_intereated in‘the proposeﬁ reservair on- the Eﬂrth Fork

. Howa n'nnléqn'l-n

have sug e\nm"fﬂbsﬂ A Ty Q srl'P-P.tl" e A

e Lil gy 2 U NFLL A u\q

. amoynt-of the governmenn 8 regerved. ghare of" the ‘American
Falls reservoir ogpacity-to-éntitle ‘them to a suffictent

uaugd uu.a.u qu.e be }_: Wil &S AiShn

-i-J_water supply’ to Yeplace in- Ameriean Falls: the water which

-will be taken to £ill the Horth Fork reservolr. After . &
. _,disausaing this ‘situation- wiﬁh Mr. Darlington, I sent you"
i telegram ag’ rollows'"f LT LT :

: fﬂ"Apparently the most feaaihle way to meet the
- - Insievent’ deminks ‘Tor largdly. increased stor-~ :
;| “age Fighte both in Upper and Jigwer .Snake Valley
;;,inpluﬁing water regquirdd 1o replace at: American
" Falla watéyheeded to 1L North Fork Reservols: .
- would be’ through enlargement Awerican Failg - '42:'--‘-
' Reservoir fa shreée million acre. feet: capaeity stop
Believe “this’ su:f;clenmly ¢heap %o provide .dbout
* ' three. acre féet. carry over sapacity for gxch .acre
- fout.dnnual, yield desired without prohlbitive cost
' A;:Suggest bhat serlous consideratiun -he g;vep to thia

maﬂ.e.

It ocmnrs o mie uhau if 1t is neoesSary t0
oonstruct holidover reservolir. capaezty en Snaked River
© to.Garry over the flood water of hizh waper . yéars. for

':_,use during the low water veszrs,: the place for such conﬁ"

. gtruetion is” at the Ameridan Falls Peservoir. If we -
- have- low water yearo ag frequently &s we have had them:

during the laat .geven years since the ‘ameriean- Falls

. reservolr was. completed it will probably ‘be negegsaTy
. to provide about 3 -dere-fedt of ‘storade- equcity to.

. clngure an; annual yield of 1 amcre~foot of stored wiater’

in any additional reservolr capacity whi¢h may be added

v either by- enlarging. Americ:n Fallg reservolr or construct-

.. ing any. other ‘reservuir which had a later priority thin =
"that! awarded to! the Américan: Falls reScrvoi, If addi-

tional ‘storage capsciiy cean be provided in the Amerigan

' Falls resgervoir ata cost of from $3+450 so 84,50 an -

sere~feot, as I understand is the‘ease, the cost of

. providing additicnal sitored water, even cn the basls

-of: p“oviding three acre-feeb of- ecapacity for sach .acré~-

" foob of stored water desired, would not be ‘prohibifive. .
But-if we attempt to provide carry-over ‘ecapaclty in the

T proposed reserVoir on’ the: ibrth Fork of bnake River, oY .

- _. -6*



' :,anywhere else where the cost would.be upward of glﬂ per

i7" dere~fooy of ‘eapacly, I think the 60st of providing fhree

acre~feet. of storage vapackty.for eadh acre-f£eot of water: -
© desired wduli.probably be dongidéred. prohibisive . Further—

. ‘more, there iB a:better chance of filling garry-over capacity :
‘at -American Falls" than there wunld he at the proposed Horth

. ; .Fark reservoir’..‘-__t_:_.“

IR righta: for. Jadkaon

. 12., Ehe u_nal cdmpanies 1n.the idaho Ealla anﬁ

' Blackioot -aection,’ which dow et storéd water from Jaqkson R

- lake direct .and alsg by means of exhhange of Amsriean Falls ' -
ke storage, also want -fore water but !

...+ -~they akre- 1imited in-the amount they e¢an gef not only by . = -
° " the 1imit of: theixr rights.in Jackson Lake apd- Amerisan Fails'

ipuy. alsb by the_fact thag-if " they'cauld purchase- additional.
stordge . rightufin American Falls they.might no%:he ahle. $o-

ffﬁ‘get the water In- the Low. wa ter: yearg-éinse in: sunh,extrema
© - :low watér yeary' tlhe amount of hottumjaigrage ‘available for
. exchange in! Jackson.&ake ray: not be any more than the- amount

'“'3‘”to the 15th .on accuunt g

. negeggary’ o provide’ the righxs already aaquired in the_
. Upper anake River: Yalley. T .

Lo 13 When I'met nm. Darlington a% ShOBhUﬁH I found )
- that the - pIOyOEBa meetis % at Twin ¥alls Ba& ‘been, postponed
the fagt thub ydge Gavanah had

~ " getrthé argument on the motion to- dismiss the-cage of
o -Ameriean. Falls. Reservoir Diafricd’ Ho. 2 'wir Cranddll eF al
“ Loz the. l4uh. Thig zave. me an.upportunity “to attend She. .

__hearing -and: tha Assistant Tnited States. Attorhey agked me
“ifp make theé.. argument in support of the mution to.dismids,
- I belleve we -have already. advised you: that the. United
- S5tates Digtrict Atsorney in this cage fiTed on: b&€hslf of . . -
‘the ‘Senretary of the Intérior a moticn tordismims the bill
. of .epmplaint apd also a.moticn te hive the othar. partiea
“holding gontrscte in. the Amerlean Falis Regervigs jolned .
ag defendants.. This was substantially the same mbtion ag
o phaaks filed by Judge ‘Bothwell. and-hia Assobiates as attorneya
- for the:defendsnts- Grandall Faris and. ﬁmarican falla
_ Rﬁaervoir Distriat.;' o A

RS l4; iuﬂge Bothmell and:. Hr. Parry (Hr._Shepherd's . E
: sqn—inﬁlaw) made the arsiment for the defendants Cranﬂall,

. Farig and the Amerioczn Falls Reaérveir Digtrict,amnd & .
¥y, Bisgell made the -arvgument for the plaintiff. I ex-
- plained te %he - éours, the pasition vhioch hasa: ‘been adcpte&
"by’the secretary of the Interior on this: question,minclud-' o
_ ing %he fadt that “$he ‘Begretary hag made 4 dtaigton on the . -
' igsues. involved namé&ly that inagmueh asg boibh' of- the rights
-1n-dispute were: decreed hy the conrt anﬂ awaraed by the

ot



o state engineer to the same party and under exactly the

" ‘game date of - priarity, the:Secretary as the holder ot

" both these deereed rights undér the same date of
u_~fpriority would have the right to determine which of the
o otwe rights Held by Him undér. the same priority Bhould o
+-be Pilked firat out of the witer-avdilable to fill-a-
Cipriority of that ‘date and that the Secretary had 6o .~
o eIuded’ that it would be moEt’ equitable: that nedther of
the- contending partiea ‘should-he-glven all of ‘the advan-

. tdgé every. year -to the prefergnce right to divert the
.waber uvailable . for a.priority of this ddte and: there-
«fore.that the’ preferenoe should be given alternatsly, -

. -dufing one year to .one party-and during the next: $o - the
. . .. other, thug equalizing the benefifs.” 1 also advised the
T, eourt. yhat - the’ officers of the’Intérior Department in o
7 charge. oL the’ Amerfean Falle réservolr would nesegsarily
" be goyerned by the. décigion of the Seeretary of the

Interior until the eourt deeiaes uhe question invdlved

‘:j;fwater. 0 iar ‘ag’ the game is unﬂer the control of the AU
- jReclamation Bureau,. accord ing to: “the . oecretary & decision . -
. T dn%il there igielither a final Qecree or & temporary .

order’ from the eourt, detérminiiig How 16 should be dis<’ -

_,;'tributed. 1 also advised the attornays for’ the epposing
.- -parbigs fhat: inasmuch ag:ghe American Falls reservoir- o
.. had:been given the preference last year, if wonld be; the .
" furn thi's: year-for Digtrict N¢. 2 to have" the- prefertnce Co

' E}fand ‘thay 42-the: interested parties were not satisfied with ,@“u
=;thia arrangament "t would “be up t6 them to apply :to the” ‘

. government. officerg. in charge of the reservoirs R
- some kind of a court order should be made as o the S S

, {determination ‘0f- this question for -the coming frrigatioa . X
' : seagon,. . The prefercnce right tg. ‘divert the nasurdal flow ~'  {yd
_f_of Snake ‘#iver available for the fi1lling of: prioxrity

" under date of larch 30, 1921 during the time that N
.. American Falls. reservoir is Filling is a right jgf con=: bt
- siderable value, both to the: Gooding division anmd to- - . L&

coof distribujing the - water in dispute during the cmming
',u:iﬁrigation aeason. e _ _

court for a temporary order directidg thHé proper method .5: ;

15, 1 think 16 would bed great help o . the

. '.the other partiss. interested in the imerigan Falls

'reeervoir.k As both’ of thése projedia’ are” government _ e
- projects, it is Somewhat embar¥asging to {he government - o
. ofrjcers %6 be. gompelled to make-a dedisionon “this ' -

',Aqueatlon which dedéision musy necessarily be - unsatisfaétory ‘
~ . to. vne pdrty or the other, But if the court makes the
'}Jdecis on or even a temporary order, for thia irrigation



7season, 1t relieves the oificera of the Interior Departmentw

.+ of this' responabILy. .

’ ':ff_representing the Amerfcan Falls

o 5 16, - Kr. Granﬂall advised me., 'when I gaw him on our
" pefurn from the North Fork reservoir site, that he had’ '.
- received -a letief ‘Trom Mr.: Parry&eone of the attorneys .

servoir Districs, and
that o hvggr&m n‘P ,U‘ivinﬂ' i‘b_g nra’?eren{le thiﬂ vear tD

:g,;District Hoy 2.Was not satlsfactory to . the. Ameriaan Falls
- . Reservolr. Distriet and other parties .who have similar

. - ‘pightd,.  M¥, Crandal]l was very doubtful, however,. WhethEr'f"'”'*

. an applloatinn wowdd be. made this . year for a temporary.
o+, eoubhoorder dfor the reason that it:seems probabdble’ that
1g,gthere WELL Be.Fery little Paber. avaib&ble after ‘the -
SRR ¢ &< B of" April 46 FELY ‘gny. priarity a8 late .as Harch 30,
. 1921, As fhe flood water of the ‘Snake ‘River this year
Sl mayThe Ao mcrewmhan ean ‘be divertediliy the~ various aanala

;.having heaﬂings on Snake: River.and holding. priorities of
 gdrlier-datethan the- rights id-Gontroversy’ hetwean -

0 Digtrict No. & .and the owpers of American Falls storage;-

'7q{importanne this year.:.:_@

.. the.-guestion’ inyolved 1n thia‘sui$ may he Qf very 1ittle

. 1 T groposed meeti" af: Twin Falla ipostponed
];from “%he -14%h Lo ‘fhe- 15th) waa. ‘for the puarpose of. giving

cni T pomE Iurther-ﬁonsideration 4o’ the alternmative” propoaal
- xof the 43aho- Power " Gempany “fa. the: proposal 4o build a.,

.- DOWex- plant at Ameyiaan’ Falls, and slso for, Ehe- purpose

ofrgisdussing +the" applieation-of thHe fwin Falla cansl,
North Side eenal, american Falls -Regervofr District,

"-*fQBurley ‘Terigatdo,

‘Digtrict, and. othefs %o be’ allowed

fﬂ.ﬁ Lo purehase +the gévernment‘s reserveﬁ ghare of “the
NI Ameriean Falls reservolr which dis- being held. for use
- _oi-the Wopth Side. Pumping;Diviaion of the Minideka

'fproject. A it  was found that the. représentagives of ¥

'.”?the Fdaho Power’ Gompany could not get to Twin: Falls.:
;iuntil some bide ‘in the afternoon, we. had a- preliminary
o ngeeting on’the! morning of ‘the 1Hth for ‘same informal

.ot the direciars of the Minidoka

- 4iscussion’ among, ourselves.' This meeting wés attenﬂed
"y Judge Bothwell, representing the Twin Falls Cenal"
. -Company. apd the Amexican Falls Rgeervoir’ Distriet;- _
o Mo Parry, representing. theé - North- Side Canal Company - . . .- '
“land alig, in assgciatlon with' Judge “Bothwell, the : »_ LR
UAmerican ‘Falls ReSexrveir Distrithys My, .Brookman, one . . -
rrigation Distriot;

'*“nr. ‘Trathen,: ‘tHe secretary of the Miniddksa Dilstriet;:

- Mr, Darllngton and- I, represent;ng the Reclamation

. :Bureau. ..In the afternoon there were alio pregent

didge Baker, attorney. for:the. Iiniﬁdka rrigation. .
_Dibtrict, Hr Lowe, dtborney ror the Burley Irrigation :

l¢9—'_7~ﬂ




;:District, &and ur, Boone, attorney for the Idaho Power ,}
- Company,..and, Mr. Robinson; the. MAnager . of the company. - -

L Tde not: shink that any of the companies ii“the upper
- valléy and certainly none from the North Fork were-

invited to- attend this meeting, at any rate none of
hem vere’ preeent. T L

St 18. iith reference tc the propesal that the govern-. :
. ment abandon’the Minidoks North | Side*Pumping Division: and,wi'

ERNRY-U-H 3 & all the regerved water to- the- parties that ‘now have

rights in. the. Amerigan Falls regervoir,” thus eXﬂinding

. the ;North Fork-peopls from participation, I first ex< . .
'11plained to-those  present. that thére was uindgubtedly a
very rgent need: for some. aterage water’ on the North -

'--; Fork o¢f the Snake River dnd’ that-if the governmeni is

%o construnt a reégervoir on the’ Horth: Fork, §.o0me means

-.t1;'hmust ‘he £ovmd. 5o~ provide o .water: ‘aipply:For the- reaervair-'
;- after £t ie. bullts I -also explained thut the constitu-

$10pality of the reslimdiion.act has béen: susté ined by

.~ “Lhe courts on the ground: that:the praject ig -ig~ primarily-“
_~ f£ar the replam:tion. of phbvlic landsg; that we Seciired the ..
: jrraéhf Lo hniﬁﬂ +he kmerinqn Fs1la reservnir by repreqentinz'

et e

" %o vhe ourt, boph in our complainfs in condemnat lon and -

. in ‘the-evidende ‘which we submitted in-suppert of our.

"complaints, “that that. reservoir was being ballt- primarily
. " for the reelamstion.of public lands ‘on-the Norsh.side -~
- Pumping Division of the Minidoka project ‘and that a-
large part of the stored. water: from the American Falls' _
. ‘reme?volr would bs used for that RUIpose; ;that it seema
.'4.0' me -that. it -would be a: breaep of faith wtth ‘the.. court
"if wefirgtt séoured ‘the right" o buikﬁ the Americaﬂ
-:Fallg.régervoir and- to condemn the nedessary’ ‘right of
. way by’ representing that the wabeér would be laxgely used
4o réelaim the public. lands o ‘the- proposed- ‘Horth Side

'-'Punping Divisgion and then, dfter the regervokr’ is built

" to ‘sell all the waler to private partigs and abandon .
. the project ‘which was the foundation . of- our- right %0
* build. the régeryolyr and which WAB: represented ad the
jprimary ‘object of the reservoir conatruction;

19. Inktaking up “the proposal of the 33 aho,: Power

 Qompany, I found that thers were;some mistaken ideas .. °
‘quite prevalent among the represeitatiyzes of the: - e
various-companies, particularly those of™ the - Twin ZFalls C
Gompany,. and . thaL, ag Hp; Darlingon had suggested, the
»inelination . ‘of . thege _people to fa¥er- the power company

proposal was baged upon a mistaken idea: ‘thet mors water
. could’ bé saved unier .the. power. company's ‘proposal $than

- Bhrough the ‘céonsfruetion ¢f the proposed American- Falls
- powex” plant.. For 1nstance, the engineer for the Twin



Falls CGanal Company thought that the dadaho Pawer. Sompany -
. Had-'a dontract right t6 run its entire 256,000 adre~feet -
-9f seconddry reserved water right over the Milner dam . .
> and -throigh iis Shoshone Falls power plant and that the
. company was giving up this right under its proposed
 gontract.  When fhe representatives of the power company -
' arrived in the dfterncdn, however, fhey were-qulfe
emphatic in saying that the ofricexre of the company were
' in no way .reésponsivleé. for this misunderstaniing and -that
.'all: they had ever claimed foxr their propopal 'was that 1t

ﬂ"j would save as mudh water as could be saved by the cons

- not elaim that it would save any moré waters -~ » *' - .1

U0 -.B0. -We were easily able. to demonstrate that -the
- power company under thé¢. proposal.submitted were not. -

. giving up:any water Tights which- they "have' unier ‘he.

* permanent confiact and would hot satrifice any part. -
‘of their resérved 255,000 acre-feet, To the contrary,

32 their proposal -should be acceepted they would:sbill

" have st American-Falls an amownt of water largely in ..
. .excess of the 300,000 acre-feet of primary-and seeondary

- 'water rights' resérved to. them under the coitract. This
gan,be_readily:éélﬁﬁlated-ashghe_Tw1n Falls Canal:-Company

- ‘and-the- Noxth Bide’ Canal Company insist that. they ean nob.
U fadice their water divérsions.for domestic purposes’ 0 an

- ‘gmount less-than 1200 secend-fec§, which alone amounts.-to

“about 360,000 aere~feet during.the non-irrigation season,

_ceunting 1200 secofi-feet as equivalent to 2400 acre-feet. .

per day for a period of 150 da é;'tqithis‘ﬁaa,oqo_gereffééﬁ
‘whiel would have to be released during the winter season to

;'usapblyjths“dgmggtiqxfe@uirémentsfbﬁ;’hefTwiﬁ_FalléﬁcanhIéi R

aa would have’to #dd. the 108,000 asre-feet which ths power

' company insists upon having releaged over  the Milner dam-

. -te:supply ait Sﬁﬁahﬁne;Falla-theﬁamdunt'Specifiedginjthet

.. gontract o be ‘dvailable at That polnsu -during the winter .

."gasbn,imaking'a?ﬁotal'ofﬁsomé 468,000 acre-feét which

o .would have to be released ab Amerfean Falls 1T the - S
* ‘power Gompany®s proposal . ghould .be acoepled, whereag the
power company's. right umier contract of June 15,1923

.45 1imited to a total of 300,000 acre-feet, of which 45,000

- ‘mere~feet is a-primary.right.and 255,000 dere~reet 1s.a
secondary right to be useld during the - non-irrigation- .. - _
sedason and availableito-ﬁhe*poWet}dompahy-onlyfatgﬁmerican o
TFallf. .o Lo S AR
oo+ 21, .1t is true that there 18 about. 300 secaond-feet
of return flow comipg in below the Minldoka dam and. hetween
the Minidoka dam and the Milner dem .and this mighb be..

]



- “ealeulated $o:amount’ uo. abous ;80,000 seré-foet during
»the non-irrigation geagon, whico 'in a meagure would .

.. .supply the reqiireménts of the Twin Falle canals or

.the reguirement of the power company  for 108,000 =
aere~feet’ over the Milner 4ddm. TBub chis 90,000 acre-
feet -of retuin flpw is offset by the fact that we -

‘‘have nearly 100,000 aerg-feeb of storsge capacity.in
‘the Lake Waloott -réservolir -which edn be filled during
f'the*ngnéirrigaxgqnggeaéon’wiﬁﬁﬁthﬂ'water released at
 American Falls after .such watér Has passed through

- the power plamts 8% Ameridan . Falls. K So-that the. .
. returd:flow between ithe. Minidoka Gam snd Milner:dam - -
. @pd’ the . amount . of water reguived for-gtorage. in Lake
- Wal.cott reservoiP-practically offset gach other . . - -

| _snd the.amount whioh must be releesed at Ameriepn ...

Z?Fallé=durtngrthe@nbneirxigatibn{seggona1ﬁ3theﬁgyenﬁ;T-"

* of’ thé 'acceptaridé of the power ¢ompany's: proposal

"~/ Shoshone ‘plant. In ofher words, if-tHe power company’s

. Jean be readily caleulated by simply adding the. 60,000 -

- ‘aere=feef requlred by -the Twin Falls Canal Company to -~
© the 108,000 agre-=feet reguired. by the power cbmpany t0

- go -over ‘the Milner dam to keep.up.the flgw.at fthe - ..

. ‘proposal is acespted, the company would not giverup-
‘any water whatever to whicéh 1t is entitled under Its -

| oontract of Juhe 15, 1923, but, to the coitrary; would

.. have an a@pqﬁtjéf}h&terfaﬁFfﬁmbrieanfﬂﬁilsliargéljxih:AE. '
- “excéss -of 1tg Yeserved right, -This was yirtudily ad-
.mitved by the representatives of the power c¢ompany,

" . who .stated that they had never. represented thas thé;r"f

_‘proposal would save any more water than the proposed .
- power “plant at Ameriean FaIls-bub;dnlythat_it:ﬁgnlg;-

- sa¥e s much water, = ..

E

22,1 then sbtated. that it appeared o me’ thab -

o inasmuch as it was. copeeded thas there would be ne

greater saving of water uhfer the pbwer company's pro- .
'pbsal“thhn;tﬁere,ﬂOula‘be‘throqgﬁvthefabnatrugtiqn'bf '
fthe-flfat[uﬁiﬁ-at~the[g0verﬂmen$“power‘plant,atf- o
 ‘American Falls, we might consider the water-saving -

* “posgibilities of :the -two propositions as being virtually
on & pa;'bu$jth¢ralwaulﬂ'bafsevenal_very‘seripus,disad- :
' yantages from our standpoint in aceepting the power
“compsny's proposal.’ The disadvanti;es would include
the faab thahb,the compeny's-gharge .of 3% mills peér
 kilowatt hour Ls more than double what it is costim .
© the. government to produce power.at Its own power plant.
Qur recerds show that the coss of producing power 8l
the Minidoka power plant is less than'l mill per kilowatt
licmr, -and even if 1% should be considerably more -than that

e



*at Amieiean Falls, it would snill he only about half o
- the’-amount’ propoaed $0- be eharged'by the Idaho ‘Power -

.‘-’-‘Gompany- e

2&. From a legal standpoint there is seriouﬁ
doubt as 1o whether the proposed-edniract: of  the ldaho -
Power “Company would not bé sef aglde by the courts If

i A-"A‘!'I' =R oh o Ehnn'lr'l 'ba n{'faﬂ'ired 1n.nnn'r-1- " for the """'QSD thet

B A A i o Uuuu‘

ﬁ?Aehe povier company i& a4 public‘utility company and, might

_-not beé permitted t0.sell power $o..the government. 2% s -
~.rate-legs thdan half. what ihe company 1id charging iss’

ii_cther customérs Ffor power to be used for similar. purposes..-'e'
o My, Boegney, representing the power company, claimed’ that.

" the' contract would -be all righi because it was in a -

. glass by 1y8elt ;- be:.nu a- contraet f£or the purpose o

' ~Sav1ng water for.crrigation purposes as well ag a*con~-

. thact Tor the sale 0f power. .. Biit-there was serious .
.doubt on thls question among the other attorneys present.{

o 44. There is also the iuestioq as to what the
situntion would be- -1f° the bon&helders should ever-

" . . fovedlose mnd take ‘over the property ami’ whether, thé‘

[y A

..o ~bondh@¢lders ‘'would be bound’ by the- agreemeuu made by ST
S fthe eompany withpu$ their eonsent - S

SR 85. Tﬁare is the further ohjectlon that the power},
company in its proposal ag submitted has attempted to. .

-'1nject 4into ‘the dontract a number. of undésirable condi-

- tiong 'and Testrictions, tend ing to interfere with the

}_government‘s wontrol " of- its owWn' power biusiness on its

. oWR - pro jedts .¥or lostance,. thé provision afrempting

CUto. restriot’ us - from 1ncreasing the amount of pewer used .-
»ggr air. heating. ‘Algo the provision o restrict the

tefritory in which power may be sold Lrom thé.plant on

- the government project. also the provision that the B

. amount of power to be Pfurdizhed by the power company

r-during the non-irriganlon geqason ‘sho.ld 0ot be more o
than -140% oL the amount developed at the Hinldoka ﬁower_

,Aplant. Coe L _ i

. : 26. With reference to ﬁhe restrictlon limi%ing
?\the amount of power 0 be furrifshed by the compasy

. during the non-irrigation seasen, 1t geems to me. thdt

if the purpose of this centract 1§ to save water for
“trrigation purposes, this provigsloh is just. the. eppocite 3y

: - lofwhat it ought to be, Under this regtriction the.

amoint” ot polier to be. furnishéd by the power company in

. :the non—irrigatlon geagon wo 4 be' im direct: proportion
‘to. the amount which we develup in’ the non-irrigation

eeason at" our own plant at’ the ﬂinidoka dam.- If we._

..'_[_3..



' 'f'wqut tg ‘save Water and. close Gown our linidoka nlent in.

‘whole or in part in order to stere the water. either in .
- deake: Walcatt or emeriean Falls, and therefore neegd. more.

~ power £rom the powér company, the more ‘we shuf down:our ;1 B
% plan¥, the less pewer . the Gompany: woinkd Purnish. Eor )
:einstanee, -4f we shut dowh the: Binidoka powex- plant in

- Fhe. non—irrigatlon seasOn entirely, ve wauld ‘not.-be' able.
“to @@t any power it allfrom the. poweyr company.under.
" thia restrictio ., This would ‘fend 10: prevent ane sev;ng

"; ot water for 1rrlgdti04 purposes.

. e 27.1 Theee restricteons would add additlonal eem—.w

'_plicatibna %o a waber. situation whieh is alreauy -§0 tom-
- plicated that’ it.i8 aiffheuly: to. understind and as.we. _' L
‘can’ never forgee all. the conditions: whieh mey arise. .

"T;g;in the future, m1§h$ Brove éven more. embarragsing- than
U We contcmplate., For. 1netanee, auppese Ghat by 1939

e the Fwin F&lls companies ‘shouwld: have: found. i3 necessary
or désirable to cut down their water diversions to-a =

. %otal of 400 -sesond- feat ingtead of 1200 eecoadwfeet'

" suppase. that -Quring the month. of Novémber, 1939, we';

... ’should be storing water in ‘the Lake Walcott reservoir s
-t the rate 0f-1000 seo-mi-fest-(or 2000 acre-fect) per
fjhﬁday and - releaseng wa eY from - amerioan Falls atithe rate -
6% 1000 second-feet per .day’ fdr stordge In Leke Waleott_'

and - ‘also should be. releaaing eufficienm water Lo supply

© 7 the winger demangs. of . tHe Twinh ¥alls {anal Gompanies, - . =

fallew1ng for 208, secend-leet réturn fkow; and. .suppose.
©ghat in’ 1939 the winber power requirements on: the = .
Minidoka-project should be 50% more-than they. are now,

'2~hhow :much water woukd.weé: have to waste avexr the" Milner

© dam inHovember 1939 in: order .to gegire. -engugh’ ‘power.

© for the néeds of the Minidoka projéet inder the Ye-.
;,strictlon impoBed- by ‘the . .power: eompany-than whe' dmount’

.- oFpower furnished by the’ éompany should ‘hot BiCEEd 140%
~0f the amount developed A% the Hini&oka power p;ant.

- 28., It seema te ‘me thdt concedlng $hat- hhe eaving
‘of water wonld be the sdme under eithur propesel, ~that

- is, the construCuion of the Tirst unit of our; power .

plant at amerigan Fallsg-or the -aggéptance of the power

o ,eampany'a proposal ~.ghe degidion shoild be in favor of -

. “the- ¢copstrustioi of the ‘government: ‘power plant - on. aceeupt
. .of the’ higher cost of Power under the pawer company’s
Tproposal ana’on acecount.of the objections 16 4he various
;restrictivn prov1eions ‘ingserted in ‘the power company 8
- proposal. and the undertaiuty ag to;ilie legality of the

b qconnraet propG*Bﬁ b? the company. 5*'*=”

'--—14—



S0 v, 89, I:think we made some progress at this. meeting. -
in gesuring a beétter understanding of the sitmation, at =
least to the extent that it is now understood that the
powse? company's proposal will not gave any more Wwater
", $han the construstion of the government s plant at =~
~ Amérigan ¥Fallsg-and that the 'power -company’s propasal
is opeh to a number ‘of objecsions  on other grounds. -

s .30, '1.suggeated that. if. the. gompany would agree. .
..~ %o give up thelr present right to liave about 160,000
. acre~feéet of water go over Milner dam during the non-
U dprigatiod season; thit would be -a concedsion whish.
© would: resdlt in some real saving of ‘water and would
. Justify a  reconsideration of the company's propomals
}{Eﬁf:dnﬂthekbaaiaHOf‘thé@proyosalxhé?etqurg;éﬁbmitﬁeﬁg
by the:company, it is my -opinfonisthat we should reject .
.~ the company's propogal and .procéed with ‘the conatruciion
gL puls - owh. power pLAnt at Americsn Falls. “My, ‘Bocne
P gadd that ench® #ére-fgos . of the 108,000 acre-feet which
_Lthg.cbmpany_haavalz;ght-tb‘demagﬂ}ower Kilper dam for use
“at 4ts Shoshone Falls plant. 1s worth'as much as four: : .
adre~feet . of water at American Falls,. on agccount’ of the
'Tjhigher.hgéﬁﬂdt‘thégShpshqnerp}éhﬁ;ﬁaﬂﬂrthaﬁ‘hé woubted
“whether 'his cempany would authorize a-ocontract under - .-
-_Q=wh;ch;ﬁﬁey_wbulﬁ_Suxr@nger“%he_right,tofhaﬁéjanylwgner R
I B0 dver Miiner dam. -1 bold -them $hat it .appeared to
me.vhat unless. they wérewilling 50 -glve up the 108,000 .
aere=feet over Miler dam, they would not be giving.up

‘ruﬂﬁéﬁyﬁﬁéﬁer'tq'Wh;éﬁﬁmgy:mve;aT?ighﬁ,under”tneir.pqntradt_'
of gune 15, 19883 0 L. . G e s

.. -7 :3). The final conclusion wds-$hat the representa—
‘- tives of the power company would glve further considera-
.- tion to the matter and let us kXnow later whethexr they .
- would-or would not -be' willing to make a contract surren~- -
“‘gerfng the right to have. the 108,000 acre-feet go over
- “$he :Milner dam. 1 do dot know what “the outcome of this-
;" suggeBtion will ‘be dbut rather thirk that if we "stand pat"-
.on .the proposition that we will not‘consider the company's
nproppsalfﬁhléaa;théy“aurrender'$ﬁéﬁrightgto have watexr -

. .wasbed over the Milner dam during the non-irrigation .
" geason, they will eventually come-to the point that they

‘will beé willing to make this congéession rather than to have
g proceed with the ospatruction of the government .power o
.'planxfat.Ame;&gangﬁdkls.but=Iimayﬂhéjmiétaken:on thig point. =
T.think that #¥. Boone and Mr.  Robinson would meké this
- .conessslon rather than t6. have the government power plant
congtructed but I have some doubt whether the eastérn
. officials of the company will authorize then %o0. do:so.




92, Ona uhing which I had 1n mind in- these dls-;

. cussiona ie that if ‘we ¢an make. a. gontract. saving the .
108,000 aere-feet'whldn,go&s over .the- Hilner dam,; we -
-_might allacate this water zor thé purpose -of filling :

. .. the Horth- -Fork regervoir. Also, that. in ordex that the
- Minldoka prejést . might not be called upon Ho.-bear all

" the ‘burdsh of 'the ‘higher-cost. power invelved in“séeuring
. thig. saving ot water, the pdrties ‘who participate in the

. ‘use. bf tHe Norsh : Fork reservoir {or. whatever reacryoir
- receives the henefit of -this additional. watex. aupply),

- might. be glad to-piy the differénds: in.the. coit. of

4 buyiig power Trom.the. Ideho . Power. ‘Company. - under -its o
- 3% mill proposal and-the eEtimated cogt. of déveloping

_": power-a% “the “governmeni's proposeﬁ ‘plant at Amekican
. Falls,: Of.bourse we would hdve to-figure out aboub:

- wHatithis would ‘Wmount-to. so that we could. submit s .
.proposition ‘to the. interested’ parties ih definite terms

: “'bib beime Lt ‘geems - that-the people .on the- Hlniﬂokm

-~ projest whould not siand all,the increased; power cost )
“involwved in aoeomplishing the dasired saving of water )

'}f for irrigation purpuses.'

- 33. 1 ‘816 - todk hp the matter of the\poasibility
-.of securing an ihcreased water: aupply by 1ncreasing

" the aapaeity ‘of theé -ameriean Falls reserveir t9.3, 000 000" .-
,,Aacredfeat providing about & acre~festh: of reaervoir capac-‘;‘
ity for eaoh acre-foot of water. aeeirea “ggch year. I T

- believe that-if this werd doné and-the partiés: ‘partiel-
‘pating in’ the paynant for:the enlargenent 0f :the reger-

. .yeir shauld: ‘be- allgwed reclamation terms. of payment,

' the cost of: atorage water secured in this way = even -

;,"though 3 sore~Teéet 'of capacity should.bé provided Tor
- . ¢aeh agre~ foot of water desired - would be no greater. -

' than the-cbat ineurréd by the parties Who participated

fﬁ “;in ‘the. consﬁruation 6f American Falls. and borrowed money
© on .bond fgshes on’ whieh tHey have hemd paying interest

‘ever gince in orﬁer %0 .pey in d4dvance £oxr . their shire

“ofthe Ameriesn Falls, regervoli, .- That "is’-to say, the-

" greater comt of providing the -3 aore-feet. of .eapacity’

‘would be-offset by the saving of interest,  Mr, Parfy,
- 8pédking for. ‘$hé North Side Pwin Fallg project, sugges-
- 'yedi“that ‘£ the rights secured in the enlargemenﬁ ot :

. %he American Falla reservoir should ; be“considersd

'top rights in the -Same at:ntus aa. top: rights in Jackéén .
Lake reservoir, A% would be aifficuli to 'sodvinge the .

. -settlers-on -the North Side Twin Falls project thap they

were buying anything but "blue ‘sky"-in buylng: tap ‘rights
. 4in anothér reservoir. Some of the. other’ parnies, how-'
- “gver; seemed to be rather’ favorahly impressed wlth

f.this suggestlon. . . T .

216- -



L B4, In eaae 1t shoula e decided to pnoeeed with

":-}tﬁe emlargement of American Ealls -regeryoir to 5,000,000 .

T e et g

‘aere-feet, I would be willing t0 meet. the'reprenentatives

of the old candl ecompanies half-way o8 thelr desixe to.

: 'Burchase 8 -part of the water supply regerved for.the .. - . .-
- Borfh "Bide Pumpiig - Division = that” 13, I would-he: willing B
“%o. sell 200,000 aor: U
. Teserved. eap&city in‘the present. reservoir to the old
' -ganal. eampanie‘ ‘amd- dispricts, prgvidea ‘gdeh aompany or

-feet of” the 400, 000" acre-fset 9f

reserved water

'

11 oie -adre=footal _
wanld take and pRy

nerican Falls reserve
t. 6T capaoity in:the- propo\eﬁ enlargement

.. Bhug" proviﬂing 1, agre~food, of water- Tyom the pregent T
- resgrvoir for. each”acie-foot of wabei from the enlangement
=..x;a:auming-ﬁhat 3.aere-feet . of darm:

c yiedd L aore-faot ot water annual

over gapaslity wauld
: 5o ands then' dilod: 40
LJumping Division: thB_ﬂsmaining‘BOO UOB

¥ in the presant: régérvoir” Jith L
apacity ln tha enlargement"‘

(1) 1f the gwer company aurrenderstthe

ﬁigﬁt~alloqaté tHig waser,tg the purposa;“;::
- X ing"he Horﬁh Fork reservoir, CoeT

(ﬁ) We' mighxnseil o’ the zhea le oh’ theilefth
, i Fork.a sufficient part ‘of-the water

yed :for. the Horth . Side. Pumping, Divd Qﬁﬁ%o;_]"

1nsur& the filliné~of the reservoir‘ -t

{5) If it s]mu.ld De decid.ed. to p:f:oeeed. with the .
" enlargeient of -the Americdn Falls: reeervoir,
~;*we.migh$ allow +he ‘Mo rth™-Fork’ peopke 1o :
‘participate "in the, dadistondl gapacity £o . be

R':;provideﬁ in-the. enlargement of Americah.?&hls :;

"“;%fas aimedhs of replacing &t sAmgriesn Falls- ,
. the: water- to be used ‘In PiALing thﬁ'ﬂorth =4
© Fork: reserVOir, or. if: the fifty—fif a R

L sugﬁeetion ahouidbe. fellowad We . I - -
- them. purchage half--of ‘the reservea.right R
.- 1 the present reservoir-and providé the .,.,

‘gfher half out ¢f “the” carry—aver capacity
"in the pmpoaed enla rﬁnment. -

< bot haye, 108,000 acre-feet go over Midper
' ; &, the: non~irrigation .seédson, we* "



L L

’ I‘ﬁ- NS

. 56.: It seéma: to me, howeeer, thét we must in one

way oy anéthér provide Some'definite ‘méans of securing. .

~ waber to £ill. fhe proposed. Karth ‘Fork reservoir before
: _proceeding with the eonstruction of that reservoir.

-0 37.. Qne of the incidents of my trip to the Snake .
River Valley last week was that.we had three: -earthquakes
'q%,during ‘the firad -night I spenm ag - Burley, eaeh quake
.. . belng- sufficient to wake .me, B T-learned. aftervwards
" that tHe -gcheol hause -at Rupert .wds. damaged- to. such
- exivent that it is’ thought the use of. this building
-~ will Be disccntinueﬂa;'l -d5d& nét. hear of " amy other
o serlo&a ﬁamage from the earthqu&keseAf“

L 58. On Frx&ay nr. Darlington anﬂ I drove from ']

--1Burley to the North: Fork. Rﬁservoir -gitely Mr, Erathan,

. secretary, of.. thé- Minidoks. rrigdtion District, acaom-

. pdanled ug on; this trips; - We spent  Friddy ‘nighi-at the ..
. 8ite" oz the raaervair and ‘gpent pgrt ot Fr;&ay arternoon
c-and. pard ofy Sntarﬁgg mcrniugﬁ ying oV P
.ranehes in-the. dite, ang. loeking ] seme of" the imProve-

. mentg. ®s -well: ag the, sest pit- Wk, and -G famond G211l Worky.

.. VWie were somewhatl hanoicapped in geeing the ranch property

- on ancount_af the fact thav vhére is aiildl dbout "two feet

“verg imich- Lessi‘than 1g ssnal. atd thi% time of y%ar. S
Sa urday-mi ning we had’ ‘the. pleasure of. geeing: the mail"'

- startifdg out from: the postofTice dt the: Rorth:: Fbrk
reservoir gite for a trip.of about’ thirty miles I’

believe to. the postoffice’ of Kilgore by 8réigh and: dog BT
tedm. L. wes quite a change from.the Speke River Valley.
where we had beeh having almoat aummer weather.;af

39. On the return trip from the reservoir site.
T we stoppad at Fdaho Falls and had,quite a. talk’ with .
T My Gramall, in: ‘gharge of. Water Diatrict Noi .36,. in.
" regard to the wabter supply situation and various Mdbterﬂ
- affecting the’ propoaed consuruction of the reaervoir ohn
ne Horth: Fork, e :

40.,'1 visited the wahee dnd Vale Jrugects on my
”return o Portland. and will wiite you':separate letters‘
Loncarning matters Gonueeted with those projects."~-'

b

e

eg - Danver LT a By E.- ioﬁﬁgﬁyaﬁ‘
Burley o : = -

-18-

: fthis reservoir site, an amovnt ofxsnaw however,ﬁjy
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L Introduction

This report is being prepared at the request of Brownstein Hyatt Farber Schreck, P.C.
The purpose of the report is to describe the analysis of stream flow conditions for the contract
years 2001 through 2007 to determine whether the target flows set forth in the June 15, 1923
contract between the United States and Idaho Power Company Relative to Power Rights at

American Falls, Idaho (hercinafter Contract) were satisfied.

Exhibit A attached hereto is an annotated map of South Central Idaho that illustrates the
relative locations of the physical features of the Snake River that are relevant to this analysis.
Beginning from the right side of the map is American Falls Reservoir, the primary storage
facility that is the subject of the Contract. Moving downstream, to the left, is the Neeley Gage,
the stream gage that measures the rate of discharge of water leaving American Falls Reservoir
through the Snake River. Moving further downstream to near the center of the map is Lake
Walcott, an additional storage facility addressed in the Contract. Still further downstream is the
location of the Milner Gage, the stream gage that measures the entire discharge passing the
Milner Dam location. Twin Falls, downstream of the Milner Gage, is the location at which the
flow targets in paragraph 22 of the Contract are established. The furthest downstream gage on
the map is the Kimberly Gage, the best available stream gage to determine the discharge of the
Snake River at Twin Falls. Shoshone Falls, downsiream from the Kimberly Gage, is the Jocation
at which the flow targets in paragraph 21 of the Contract are established.

The following analysis compares the Contract criteria to the observed discharge at Twin
Falls for the 2001 through 2007 contract period. The results of the analysis describe those
discharge conditions that did not meet the Twin Falls target flow Contract criteria.

This report is preliminary and my work is continuing. I reserve the right to modify and
supplement these opinions as further information comes to light, including through the
depositions of experts, and to express new opinions in response to new information or opinions
expressed by experts or other witnesses or evidence.

1L Qualifications and Publications

David B. Shaw is a registered professional engineer in the states of Idaho, Arizona,
Oregon and Colorado. His work includes 23 years with the Idaho Department of Water
Resources (IDWR) and its predecessor agencies and 13 years with ERO Resources Corporation.
At the IDWR he served in a variety of technical and management positions including 11 years as
manager of IDWR’s responsibility for the Snake River Basin water right adjudication. At ERO
David provides expertise and expert witness testimony to a variety of clients from water users to
government agencies.

A resume is attached hereto as Exhibit B.



III. Data and Other Sources of Information Considered

This opinion is based on my experience as an engineer and many years of studying and
analyzing the hydrology of the Snake River and its tributaries, and water use in Idaho. Over the
past 36 years I have come to understand much of the historical development of water use in
Idaho, the changes that have occurred over time and the issues facing water users today. This
understanding has been enhanced through the regular use of published and unpublished gage
records of stream discharge and reservoir contents, crop water requirements, population and land
use changes and water needs, instream water needs and regulatory requirements and methods to
assure proper administration of water use and water rights in Idaho and in other western states.

I have for purposes of this opinion also made a review of the Contract and the specific
gage records for American Falls Reservoir, and the Neeley, Milner and Kimberly Gage data as
those data appear on the Water District 01 web site at:

http://maps.idwr.idaho.gov/wraccounting/viewer.htm

A list of documents and data considered is attached hereto as Exhibit C.
IV.  Summary of Opinions, Basis and Reasons for Opinions

It is my opinion the flow targets within paragraph 22 of the Contract were not satisfied at
all times during any of the contract years 2001 through 2007.

My analysis began by reducing each of the flow targets specified in paragraph 21 of the
Contract by 100 cfs as specified in paragraph 22 of the Contract. The Kimberly Gage is located
upstream of the Shoshone Falls and downstream of the Twin Falls. Using the Kimberly Gage is
a conservative estimate of the Twin Falls discharge since any reach gains between Twin Falls
and the Kimberly Gage would increase the measured discharge at the gage above the actual
discharge at Twin Falls.

Paragraph 21 of the Contract sets out the flow targets and the periods of the year during
which each of the flow targets is applicable at Shoshone Falls. For convenience, the Shoshone
Falls flow targets and the Twin Falls fiow targets are set out in Table 1 below.

Table 1

Period pshone Fa g i Arge
10/1 —11/30 790 690
12/1-1/31 890 : 750
2/1-2/12 790 690
2/13 —4/15 690 590
4/16 — 6/10 790 690

The next step of the analysis compared the mean daily observed discharge at the
Kimberly Gage to the Twin Falls target for all dates during the period October 1 through June
10. Ifthe observed discharge is less than the target the other criteria of the Contract must be
tested to determine if the shortage is a missed target. The gage records of American Falls




Reservoir contents are checked to determine if the reservoir has already filled during the current
contract year. If the reservoir has filled, the shortage is not a missed target as provided in
paragraph 18 of the Contract. If the date is later than April 1 and 60,000 ac-ft has been released
since April 1, the shortage is not a missed target as provided in paragraph 18 of the Contract.

If American Falls Reservoir has not filled and the 60,000 ac-fi criteria is not a limitation,
the shortage is a missed target. After a missed target is identified the discharge at Milner is
examined for the prior day. If the discharge at Milner for the prior day is solely made up of
Tdaho Power Company primary storage as described in paragraph 16 of the Contract, the
discharge at Milner for the prior day is added to the total shortage for the missed target. This is
consistent with paragraph 21 of the Contract since the flow targets are intended to be satisfied
solely from secondary storage as provided in the Contract.

This analysis is completed for each of the 253 (254 in 2004) days from October 1 through
June 10. On those days in which the flow target is missed the shortage in cubic feet per second
(cfs) is determined. The missed target shortages are then totaled and multiplied by 1.9835 to
convert cfs to acre-feet (ac-ft) per year. The number of days each year the flow targets are
missed is then counted. Twin Falls flow targets were missed in each of the contract years 2001
through 2007 where a contract year is the same as a water year and is defined as the period from
October 1 of the prior year through September 30 of the year in question.

Summary of Conclusions

This analysis determined the shortages resulting from the missed Twin Falls targets. The
results of the analyses for each contract year 2001 through 2007 are reported in Table 2 below.

. Table 2
Water Year Shortage Due to Missed Days Target Missed

Targets ac-ft

2001 17,415 47
2002 71,776 94
2003 71,044 108
2004 - 77,597 130
2005 ' 77,762 102
2006 52,424 74
2007 21,547 41

V. Exhibits Supporting Opinions

Exhibits supporting my opinions are included in the materials cited above. I may use
additional exhibits at trial.

VII. Compensation

My firm is being compensated at the rate of $130 per hour of time spent preparing this
opinion and for my time spent preparing for any testifying at deposition and trial.




VIH. Other Testimony

Cases in which I have testified as an expert at trial or by deposition within the preceding
four years are as follows:

Surface Water Coalition water delivery call.

A & B Irrigation District water delivery call.

Snake River Farms water delivery call.

Sage Springs Home Owners Association v Rotarun contested drilling permit.
Lexington Hills Home Owners Association v Lexington Hills Inc., SRBA Subcases.
Ada County Highway District v Settlers Irrigation District.

Pioneer Irrigation District v City of Caldwell.

Dated this 3 day of November 2009.







SUMMARY:

Exhibit B

David B. Shaw

David Shaw is an engineer and principal in the firm of ERO Resources Corp, a Denver based
natural resources consulting firm. David manages and provides leadership to the Boise ERO
Resources Corp. office. He specializes in the identification, analysis, and resolution of water
issues including coordination with other professionals in multi-disciplinary projects. David
has 36 years experience and expertise in water resources and management covering a broad
spectrum of disciplines including surface and ground water supply and use studies, water
rights evaluations, water quality evaluation and monitoring, project management, alternative
dispute resolution, litigation support and expert witness testimony, and technical input on
legislative and administrative matters.

EDUCATION:

EXPERIENCE:
1996 to present

1985 to 1996

B.S., Agricultural Engineering
University of Idaho, 1966

M.S., Agricultural Engineering
University of Idaho, 1972

Engineer, Project Manager and Principal sinee 2003
ERO Resources Corporation, Boise, ID

Provide technical expertise and coordination to the State and water
users for the resolution, through mediation or litigation, of federal law
based water right claims filed by the United States and certain Indian
tribes in the Snake River Basin Adjudication of water rights.

Develop and implement water quality monitoring programs for various
water user organizations.

Assist a variety of water users with fechnical expertise to resolve
issues and conflicts relative to their continued use of water. Activities
have included collection of field data, including stream flow
measurements and gaging, evaluation of existing data, and data
analysis to facilitate agreements or to offer expert opinion.

Provide expert testimony in the Klamath Adjudication in Oregon.

Water Rights Adjudication Bureau Chief
Department of Water Resources, Boise, ID

Responsibilities included the design, implementation and management
of the Snake River Basin Adjudication (SRBA) program involving the
processing of 170,000 claims to water rights; staff selection and
training, budget preparations, implementation and monitoring for main
office and four regional offices; established rules and regulations
pertaining to the SRBA; educational presentations for professionals,
public and the media.



1978 to 1985

1974 to 1978

» Served as co-chair of the state, Indian, federal and private technical
advisory committee for the Shoshone-Bannock reserved water right
determination that resulted in the 1990 Fort Hall Indian Water Right
Agreement.

¢ Lead responsibility for preparation of the first water distribution rules
developed and adopted in Idaho. Participated and testified before
Legislature in two rewrites of Idaho’s adjudication statutes.

» Designated as an expert witness in water right adjudications by the
SRBA court.

Western Region Manager

Department of Water Resources, Boise, ID

Responsibilities included management of a separate office including
budget and staff needs, work assignments and responsibility and
supervision for the department’s regulatory programs for Southwest Idaho.

Technical Support Section Manager

Department of Water Resources, Boise, ID

Responsibilities included management of staff that provided technical
support in the areas of engineering, economics, soils, geohydrology,
geology, geothermal, remote sensing and computer operations. Provided
technical support for completion of the original State Water Plan. After
completion of the state water plan, managed the Water Allocation Section
responsible for water right processing, water distribution and
adjudications.

RELATED EXPERIENCE:
Assistant Professor — College of Engineering, Department of General Engineering, University of

Idaho 1968-1973.

Courses taught: Engineering Graphics, Slide Rule, Engineering Science

(Statics & Dynamics), Introduction to Fortran Programming and Advanced Foriran
Programming, Freshman Engineering Design.

David was raised on an irrigated farm and has operated and managed an irrigated orchard in the
Emmett Valley since 1982. As a result, he has gained insight into water use and water users that
may not be available in any other way.



Licensed Professional Engineer and Land Surveyor in Idaho
Licensed Professional Engineer in Arizona, Colorado and Oregon
Emmett Irrigation District Board Member, 1992

Chairman, Board of Trustees, Walter Knox Memorial Hospital
Past Chairman, Board of Directors, Gem Supply Cooperative
Licensed Private Pilot

PUBLICATIONS:

Shaw and Molnau. 1974. “Problem Oriented Languages — Statistics and Hydrology.” COED
Transactions.

Shaw and Molnau. 1975. “Why Use Problem Oriented Languages.” ASAE Transactions.

PROFESSIONAL AFFILIATIONS:

American Society of Agricultural and Biological Engineers
U.S. Committee on Irrigation and Drainage

Idaho Society of Professional Land Surveyors

National Council of Examiners for Engineering and Surveying



Exhibit C
Documents and Data Considered

Contract between the United States and the Idaho Power Company Relative to Power Rights at
American Falls, Idaho, dated June 15, 1923.

Stream flow and reservoir content data available from the Water District 01 web site at:
hitp://maps.idwr.idaho.gov/wraccounting/viewer. htm

Data inciude:
American Falls Reservoir contents
Neeley Gage records of Snake River discharge
Milner Gage records of Snake River discharge
Kimberly Gage records of Snake River discharge

Descriptions of these gages are available at:
hitp:/fwaterdata.usgs.cov/id/nwis/sw/




