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InRe SREA ) Subcase No. 27-11375
Case No. 39576 )
) AFFIDAVIT OF DAVID A. JARVIS
)
STATE OF COLORADO )
)ss.
City and County of Denver )
AFFIDAVIT
I, DAVID A. JARVIS, being of lawful age and having been first duly sworn, state
the follovﬁng:
1. 1 make the following statements based upon personal knowledge and am

competent to testify thereto.

. I am a paralegal with USIS | Labat, a government contractor which provides

paralegal services to the U.S. Department of Justice.
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3. I provide paralegal sﬁpport to Environment and Natural Resources Division
attorneys who represent the interests for the United States in the Snake River Basin
Adjudication. I have performed this role for approximately ten (10) years. As part of my duties,
1 act as the custodian of SRBA files for the United States Department of Justice, and am familiar
with the court filings sefved upon the United States and the documents filed by the United States
in the SRBA.

4. 1 aﬁest that attached as Exhibit 1 is a true and correct copy of Partial Final
Consent Decree Determining the Rights of fhe Shoshone-Bannock Tribes to the Use of Water in
the Upper Snake Basin, dated Aug. 2, 1995,

5. 1 attest that attached as Exhibit 2 is a true and correct copy of The 1990 Fort Hall
Indian Water Rights Agreement.

6. I attest that attached as ExMBit 3 is a true and correct copy of Public Law 101-
602, 104 Stat. 3059 (“Fort ﬁall Indian Water Rights Act of 1990”), dated Nov. 16, 1990.

7. I attest that attached as Exhibit 4 is a true and correct copy of Reporter’s
Transeript (re Proposed Consent Decree on 1990 Fort Hall Indian Water Rights Settlement
Agrcement) dated July 18, 1995.

8. I attest that attached as Exhibit 5 is a true and correct copy of House Report 101-
831 (“Approving the Fort Hall Indian Water Rights Settlement, and for Other Purposes™), dated
October 10, 1990.

9. I attest that attached as Exhibit 6 is a true and correct copy of State of Idaho’s
Response to Discovery Requests of the Shoshone-Bannock Tribes and the United States, SRBA

Subcase 27-04096, dated Sep. 30, 2010.
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DATED this JA " day of October, 2010.

Dnid) 4o

. David A. Jarvis V

SUBSCRIBED AND SWORN to before me this_Z 8" day of October, 2010

o At Bt

" Eileen Gall Rutherford
Notary Public for Colorado
Residing at: Denver, Colordo
My Commission Expires: /97 /2012

Comwiasion Expires /27 /2017
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IN THE DISTRICT COURT OF THE FIFTH~d AP Ny R

OF THE STATE OF IDAHO IN AND FOR THE COUNTY O

SEP 1 1995

pARTTIAT, DERTANENCE ENVIRONMENT DIV,
CONSENT DECREEDPEVRCO0,
DETERMINING THE RIGHTS OF
THE SHOSHONE-BANNOCK
 TRIBES TO THE USE OF
WATER TN THE UPPER SNAKE
RIVER BASIN

In Re SRBA

Case No. 39576

L N e e

The District Court of the Fifth Judicial District in and for
the County of Twin Falls having entered on November 19, 1987 its
COMMENCEMENT CORDER commenicing the Snake River Basin adjudicaﬁion;
the Shoshone-Bannock Tribes of the Fort Hall Indian Reservation,
the State of'idaho, the United States, and ceftain Idaho Water
Users having eitered into THE 1950 FORT HALL INDIAN WATER RIGHETS
AGREEMENT (heréinafter Agreement) in settlément of claims made by
the United States on behalf of the Shoéhone-Banﬁock Tribes to water
rights in the Uﬁper Snake River- Basin; the Agfeement having been
submitted to this Court in lieu of a claim as provided by Idaho
Code Section 42-1409(6) (1950}; the Northside Canal Company having
agreed by Resolution dated July 19, 1890, to receive natural flow
water from Sand Creek 'in exchange for making storage water
available to the Tribes as required by the Agreement; the United
States and the‘State having agreed upon claims submitted for the

gon-Indian.pbrtion of the Fort Hall Irrigation Project and the Fort

(/Hall Agency, Bureau of Indian Affairs; the Director having filed a
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Director’s Report setting forth all water rights that are the
subject of this Decree; the periocd for filing objections to the

Agreement having expired; any objectioﬁs having been resolved; upon

i'notiaéﬁﬁﬁﬁ'anfépportunity to be heard provided to all parties in
1y .

“‘this, case pursqut to the docket sheet procedures contained in SRBA

Jﬁdmlnistrativeqd}der No. 1; and the Court having heard argument

Mooioraty A "‘f.- ’ f‘.' i

from thHe partzes to the Agreement in support of its approval

The District Court now £inds as follows:

The‘Agreement is a fair and egquitable settlement of all water
right claims of the United States foé the Shoshone-Bannock Tribes
in the Upper Snake River Bagin, for the Bureau of'Indi;n Affairs,

Fort Hall Agency and for the Fort Hall Irrigation Project;

The modifications in this decree to the descriptions of the

water rights contained in the Agreement are clerical and
ministerial in nature and do not alter the intent of the Agreement.
The Agreement does not adversely affect the interests of

persons not party to the Agreement; and

THEREFORE IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that

the provisions of the 1850 Fort Hall Indian Water ﬁights Agreément
for which this court has-  jurisdiction are ratified, confirmed and
approved and that the water rights of the United States for the
Shoshone-Bannock Tribes in the Upper Snake River Basin, for the
Bureau of Indian Affairs, Fort Hall Agency, and the Fort Hall

Irrigation Project are as follows:
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I.

- DEFINITIONS.

The following definitions apply for the purposes of this

Decree:

1.

"Acre foot"™ or "AF" means the amount of water necessary to
cover ,one acre of land to a depth of one foot and is
equivalent to 43,560 cubic feet or 325,851 gallons of water.

"Acre feet per year® or "AFY" means the number of acre feet

of water used from January 1 to December 31.

*Allotted lands" means lands within or without the exterior

boundaries of the Fort Hall Indian Reservation, which were

allotted to individual Indians in accordance with applicable

' Tribal/federal agreement and federal statutes, and which are’

 presently owned by Indians in restricted fee or trust status,

and which are located in the counties of Bannock, Bingham,
Caribou, and Power. The applicable Tribal/federal agreement
and statutes include:

.1 the Agreement of May 14, 1880, ratified by Act of

February 23, 1889, ch. 203, 25 Stat. &87; and

.2 the Act of March 3, 1911, ch. 210, 36 Stat. 1058, 1063.
"American Falls Reservoir” means a water storage facility of
the federal Minidoka Project authorized by the Secretary of
the Interior under the Reclamation Act of 1902, 32 Stat. 388-
390 (april 23, 1904); examined and reported upon by a Board
of Army'Engineers and.abproved by the President on January 5,
1911, in accordance with the Act of June 25, i910, 36 Stat.
B835-836; and initially constructed in 1327 and subsequently

replaced under the authority of the Act of December 28, 1573,
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10.

Pub. L. 93-206, 87 Stat. 904-9505.

"Annual diversion volume" means the maximum volume of water
in AFY that can be diverted or stored by the holder of a
water right.

"Annual volume of consumptive use" means the maximum volume
of water in AFY that can bhe conéumétively usad by the holder
of a water right.

"Basis of right" refers to the legal authority pursuant to
which the water right is established or the document by which
the right is evidenced.

"Beneficial use" means any use of water for DCMT, irrigation,
hydropower generation, recreatién, stockwate?ing, fish
prépagatiog and instfeam flow uses as well as any other uses
that provide a benefit to the user of the water.

"Blackfoot Reservoir" means a water storage facility of the
Federal Blackfoot Project authorized by the Act of March 1,
1207, ch. 2285, 34 Stat. 1015, 1024; the Act of April 30,
1908, ch. 153, 35 Stat. 70, 78; Act of April 14, 1910, .ch.

140, 36 Stat. 269, 274; and the Act of May 24, 1922, ch. 199,

" 42 Stat. 552, S48.

"Ceded lands® means those lands within the Reservation as
originally established under the Second Treaty of Fort

Bridger of July 3, 1868, 15 Stat. 673 and companion executive

‘orders of June 14, 1867, 1 C. Kappler 835-837. (1904}, and

July 30, 1869, 1 C. Kappler 838-839 (1904) and as fixed by
the federal survey of 1873 that were ceded by the Tribes to

the United States pursuant to the following Tribal/federal
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11.°

-

12.

agreements:

.1

Agreement of May 14, 1880, rat‘:'.fied by the Acn of
February 23, 1889, ch. 203, 25 Stat. 687;

Agfeement of July 18, 1881, ratified by the Act of July
3, 1882, ch. 268, 22 Stat. 148;

Agreement of May 27, 1887, ratified by the Act of
September 1, 1888, ch. 93§, 25 Stat. 452; and
Agreement of February 5, 1898, ratified by the Act of

June 6, 1900, ch. 813, 31 Stat. 692.

"Consumptive use* means the amount of water that does not

remain in the water system after use or is not returned to

the water system through return flows or seepage, whether or

not treatment for purpose of maintaining water guality is

requlred before the water may be returned to the water

system, but does not include water lost through evaporation

from storage.

ncubic feet per second® or "CFS" means a rate of water

discharge equivalent to approximately 448.8 gallons per

- minute.

13.

"DCMI" means domestic, commercial, municipal and industrial

uses excluding hydroelectric generation. Domestic use means

fhe diversion of water by one or more individuals, family

units

or households for drinking, cooking, laundering,

sanitation and other personal comforts and necessities,

stockwatering, and for the jrrigation of a family lawa,

garden -or orchard not exceeding one-half acre of area per

1

household. Industrial and commercial use means the use of
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14.

15.

16.

17.

water for any purpose that benefits an industrial or
commercial -enterprise. Industrial and commercial use of
water includes, but is not limited to, agricultural spraying,
irrigation of plants in greenhouses, industrial cooling,
mining, energy production, commercial recreation, and losses
associated with any industrial or commercial operation.
Municipal use means the delivery and use of water through an
investor-owned, mutually-owned, tribally-owned or publicly-
owned water utility or delivery system for all uses usual and
ordinary to ‘such systems. Such use includes but is not
limited to uses of water for domestic, irrigation of lawns
and gardens, commercial, 'indust;rial, - fire .protection,
irrigation .and other uses in park and recreation facilities,‘
and street washing.

"Diversion®™ means the removal of water from its natural
course-or location by means of a ditch, canal, flume, bypass,
pipeline, conduit, well, pump, or other act of man, or ;‘:he
impoundment of water in a reservoir for rediversion.
"Diversion rate" means the maximum rate in CFS at which water
may be diverted at a point of diversion. |

"Fort Hall Agency" means the component of the United States
Department of the Interior, Bureau of Indian Affairs, located
on the Fort Hall Indian Reservatiom.

"Fort Hall Indian Reservation" or "Reservation® means those
lands within the boundaries of the Reservation, as originally
established under the Second Treaty of Fort B__ridger of July

3, 1868, 15 Stat. 673, and companion executive orders of
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June 14, 1867, 1 C. Kappler 835-837 (1904}, and July 30,

1869, 1 C. Kappler 838-839 (1904), as fixed by the federal

survey of 1873 that have not been ceded by the Tribes to the

United States pursuant to the following Triba.l)federal

agreements:

.1  Agreement of May 14, 1880, ratified by the Act of

. February 23, 188%, ch. 203, 25 Stat. 687.

.2 Agreement of July 18, 1881, ratified by the Act of July
3, 1882, ch. 268, 22 Stat. 148.

-3 Agreément of May 27, 1887, ratified by the Act of
Septembelr 1, 1888, ch. 936, 25 Stat. 452, excepting
those lots within the Pocatello Townsite wﬁich were ncot
ceded by such agréement:.

W4 Agreement of February 5, 1838, ra.tified by the Act of
June 6, 1900, «<¢h. 813, 31 Stat. 672, excepting
Allotment Nos. T-8, 45, 46, 48, 50, 61, 71 and 72 owned
by the Tribes or held in restricted fee or trust status
for the Tribes by -the United States.

Attachment A, which is incorporated heréin by refefence,‘

shows the boundaries of the Fc-zrt Hall Indian Reservation.

18; "Fort Hall Irr;'t.g_a__tion Project" (also referred to as the "Fort
Hall Indian Irrigation Project" in the Agreement)} means the
federal project constructed, in pért,' to provide water for
the irrigation of lands on the Reservation. The folloﬁing
f_éd.eral statﬁtes authorized the Fort Hall Irrigation Project:
.1 Act of August is, 18-94, ch. 290, 28_,'S‘|:..a.t. 286, 30S.

- .2 Act of March 1, 1907, ch. 2285, 34 Sta.;. 1015, 1024.
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15.

20.

21.

22.

.3 Act of April 30, 1908, ch; 153, 35 Stat. 70, 78.

BAct of April 4,_1910, ch. 140, 36 Stat. 269{ 274.

Act of May 24, 1922, ch. 199, 42 Stat. 552, 5é&.

Act of May 9, 1924, ch. 151, 43 Stat. 117.

Act of June 30, 1948, ch. 767, 62 Stat. 1167.

.8 act of Sgptember 30, 1950; ch. 1114, 64 Stat. 1083.
.9 | Act of August 31, 1954, ch. 1159, &8 Stat. 1026.

;10 Act of August 17, 1961, Pub. L. 87-154, 75 Stat. 290.
Attachment B, which‘is incorporated herein by reference,
shows the exterior boundaries of the Fort Hall Irrigation
Project. |

"Grays Lake" means the storage facility used to store water

for the benefit of the Fort Hall Irrigation Project.

' "Impairment in the guality of water," applicable only in the

context of a change in water right no. 01-10223, means a
diminishment in the quality of water being diverted for a
water right to the extent that it is né longer useful for its
intended purpose.

*Tndian" means any person who:

.1 is a member of a tribe recognized as eligible for
specialrﬁrograms and services provided by the United
States because of the persdn’s status as an Indian; or

.2 is recognized as an Indian person under Tribal law; or

.3 Holds or is recognized by the Secretary as eligible to

hold restricted trust property on the Reservation.

“nindian lands™ means all lands within the exterior boundaries

of the Reservation-that are held in trust for the Tribes or
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owned by Indians and those lands outside the exterior
boundaries of the Reservation held im trust by the Unitegd
States for ﬁhe Tribes or an enrolled member thereof.

23. "Injury to a water right,® applicable only in the context of
a ch.a.i;ge of water right no. 01-10223, means & diminishment in
quantity or an impairment in i:he_quality of water available
td a genior or a ju.nio:rrwater right holder as a consequence

- of a change, except that no water right holder is required to
‘continue to waste'water'for the benefit of any other water
right holders.

24. "Irrigation use" means application of water to the land

surface or root zone c_;f the soil for the purpose of producing

crops, lawn or la;ﬁdsca.ping on that land.

25. "Michaud Contract" means that Memorandum Agreement of
April 25, 1957 between the Bureau of Reclamation and the
Bureau of Indian’ Affairs relating to the water supply for the
Michaud Division of the Fort Hall Indian Reservationm.

26. "Michaud Division" means that division of the Fort Hall
Irrigation Project authorized by the Act <;f August 31, 1954,
ch. 1159, 68 Stat. 1026.

27. "Palisades Reservoir" means a water storage facility of the
federal Minidoka Project initially authorized under the
provisions of the federal reclamation 1laws by the

presentation to the President and the Ceongress of the report
of December 9, 1941, H.R. Dog¢., No. 457, 77th Cong., 1st
Sess., by' the Secretary of the Interior, and reauthorized by

section 1 of the Act of September 30, 1950, ch. 1114, 64
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Stat. 1083.

28. "Period of use" means the time of thelyear when water may be
used for a particular purpose.

29. "Person® means an individual, a partnership, a trust, an
estate, a corporation, a municipal corpcfation, the state of
Idahé or any politiecal subdivision or instrumentalitcy
thereof, the United States or any political subdivision or
instrumentality thereof, an Indian tribe or any political
subdivision or instrumentality thereof, or any other public
or private entity.-

30.- "place of use" means the location where water is used.

31. "point of diversion"™ or "POD' means any location at which
water is diverted from the water 5ysteﬁ- A npumeral to th?
right ©f the legal description indicates the number of -
existing points of diversion within a tract.

32, “Point of injection®” means any location at which water that
has been diverted from the water system is placed back into
the water system. A numeral to the right of the legal
descript:‘_Lon indicates the number of exis;ting points of
injection within a tract.

33. "Point of rediversion® means the location at which water that

has been diverted from the water system and then placed back

into the water system is again diverted from the water

System. A numeral to the right of the legal description

indicates the number of existing points of rediversion within

a tract.
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34.

35,

36.

37.

38.

35.

10:
41.
42,
43,

44,

"Project lands" means those lands that are served by the Fort
Hall Irrigation Project. cCurrent project lanaé are shown on
Attachment B.

*Priority date" means the priority date assigned to the water

right.

 "Purpose of use" means the nature of use of the water right.

“Reéervation.Watermaster“ means the Tribal officer or any
successor desigﬁated to administer the Tribal Water Code.
"Right number" means the number assigned to each decreed
water right for purposes of identification. The first two
numerals of the right number indicate hydrologic basin number
assigned by IDWR.

"Secretary” mééns the ASgcretary of 'the United States
Department of - the Interidr or ‘a duly authorized
representative thereof.

"Snake River Watermaster" means the Watermaster of Water
District 0l or any successor.

"Source” means the named or described source of water within
the water system.

"Stock water" means the use of water solely for livestock or
wildlife consumption including associated losses.
"Transfer" means any change in a point of diversion, place
of use, period of use or purpose of use for a water right.
"Tribal water right(s)" means those water rights confirmed
and recognized in this Decree as rights held in trust for the
Tribes by the United States, including those rights so held

for the benefit of individual Indians on Indian lands.
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45,

46,

47,

48,

II.

A.

"Tribes" or "Tribal” means the Shoshone-Bannock Tribes of the
Fort Hall Indian Reservation in Idaho as the collective
successors-in-interest of Indian signatories to the Second
Treaty of Fort Bridger of July 3, 1868, 15 Stat. 673, and
subsequent Tribal/federal agreements.

"Upper Snake River Basin" means that portion of the Snake

River Basin upstream from the Hells Canyon Dam, FERC Project

No. 1971.
"Water system" means all rivers, streams, lakes, springs,
groundwater or other water scurces within the Snake River

Basin within the State of Idaho.

*Winpters Doctrine"” means the federal legal principles

announced by the United States Supreme Court in Winters wv.
United States, 207 U.S. 564 (1908).

WATER RIGHTS HELD BY THE UNITED STATES FOR THE USE AND
BENEFIT OF THE SHOSHONE-BANNOCK TRIBES OF THE FORT E'ALL
INDIAN RESERVATION IN THE UPPER SNAKE RIVER BASIN

THE WATER UPPLIED FROM THE FOLLOWING SOURCES SHALL’

CONSTT E THF TREI R :

Right No. 01-10223

.1 Source: Snake River/Sand Creesk

Lid Annual Diversion Volume: 100,000 AFY increasing to
115,000 AFY as (l):future reservation lands are
irrigated from this source, or {2) as corresponding
amounts of the water rights for the ceded lands of
the Fort Hall Irrigation Project are relinguished by
the United States.

.1ii  Diversion Raté: '390.00 CFS increasing to 4%0.00 CFS

at the same relative rate as the volume in ii., above.
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Cedv Annual Volume of Consumptive Use: 60,986 AFY
N Priority Date: June 14, 1867
.vi Points of Diversion:
SESWNE Sec 31 Twp 1N Rge 37E BM
(Snake River into Reservation Canal)
NENWNW Sec 7 Twp 28 Rge é?E BM
(Sand Creek into Reservation Canal}
Points of Injection:
NESWSE Sec 22 Twp 25 Rge 36E EM
(Reservation Canal into Blackfoot River)
Points of Rediversion:
NENENE Sec 13 Twp 38 Rge 35E BM
(Blackfoot River into Fort Hall.Main Canal)
NWNENW Sec 14 Twp 35 Rge 35E BM
(Blackfoot River into North Canal}
Future points of diversion may be developed in
accordance with paragraph II.C.3, II.C.4 and II.C.5,
-infra.
-vii Purpose and Period of Use:
Irrigation 3715 - 11/15
-.viii Place of Use: 14,687 present and 8,672 future acres
for a total of 23,359 acres within the Reservation.
Jix Basis of Right: Winters Doctrine |
X Matters Necessary €for Definitiom, :Clarification or
Administration of the Right:
.a The rate of diversion for this water right shall
be measured at the head of the Reservation Canal
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located in SESWNE Sec 31 Twp 1N Rge 37E BM.

.b  The volume of diversion for this water right shall
be measured at the Drop located in SENWSE Sec 15
Twp 25 Rge 36E BM downstream from the point at
which Sand Creek empties into the Reservation
Canal. .

.c This right combinéd with water right nos. 27-
11375, 27-02007, and 25-02160 provide the water
supply for up to 53,828 acres from the combined
water sources but none of the limitations of
diversion rate or volume shall be exceeded for
this right in providing the water supply.

.4 The available inflow to the Reservation Canal-
upstream from the Drop, inciluding Sand Creek,
shall be counted ag part of this water right up to
the demand of the North and Main Canals. The
portion of Sand Creek that was used with the
control afforded by tﬁe Equalizing Reservoir under
conditions existing in 1989 shall continue to be
used when the Snake River is under regulation by
the Snake River Watermaster and will be considered
part of this water right. When the Snake River is
under'regulation.by,tﬁe Snake River Watermaster
fifteen percent (15%) of the computed Sand Creek
flows, when returned to the Snake River through
qhe Blackfoot Rivexr because of lack of control

with the present Equalizing Reservoir, shall be
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considered as natural f£low credited to downstream
water users and for which no sxchange of storage
will be required. All of the remaining Sand Creek
water not diverted through the Main and North

~ Canals because of the physical limitations of the
Equalizing Reservoir,.in,excess of fifteen percent
(15%) up to 50,000 AFY as determined by gaging,
when the Snake River is under regulation by the
Snake River Watermaster shall be delivered to the
North Side Cénal Company in exchange for an equal
amount of storage water from Palisades or Jackson
Lake Reservciré. The actuai storage ﬁater from
Palisades or Jackson Lake Reservoirs will be
releasaed to mest the Snake River diversion
requirements of the Tribes that would have been
met by Sand Creek. This water shall be deemed the
first storage water released from the American
Falls Resexrvoir for the North Side Canal Company.

Right No. 27-11373

.1 Source: Ross Fork Creek/Ross Fork Basin groundwater
Lid Annual Diversioﬁ Volume: 5,000 AFY

.iii Ppiversion Rate: 29.07 CFS

Liw Annual Volume of Consumptive Use: 3,320 AFY

v Priority Date: Jﬁne 14, 1867

Vi Existing Points of Diversion:

SENWNE Sec 4, SESENE Sec 10, SENWSW Sec 17, SWSESW Sec
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Vil

21, NESWNW Sec 34 all in Twp SS Rge 36E BM

NWNWSE Sec 31 (2 POD}, SWSWSE Sec 33 all in Twp 45 Rge
36E BM

NENENE Sec 36 Twp 4S Rge 35E BM

Future Points of Diversion may be developed as neaded

within the Ross Fork Creek basin to urilize this water

" right within the Ross Fork Creek basin.

Purpose and Period of Use:

Irrigatibn o 3/18 - 11/18 _

Place of Use: 1,503 present and Ffuture acres within

the Ross Fork Creek basin.

Basis of Right: Winteré Doctrine

Matters Necessary for Definition, Clarification or

Administration of the Right: ‘

.2 The Tribes shall have the option -of using surface
water or groundwater diverted within the Ross Fork
Creek basin to satisfy this right, in whole or in
part, provided that any diversions of surface water
or groundwater by the Tribes in excéés of 5,000 AFY
from the Ross Fork Creek Basin shall be charged

against water right no. 27-11376.

Right No. 27-11374

Scurce: Lincoln Creek/Lincoln Creek Basin groundwater
Annual Diversion Volume: 5,700 AFY

Diversion Rate: 33.0Q CFS

: Annuél Volume of Coasumptive Use: 3,768 AFY .
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.vi

vid

viii

Lix

Priority Date: June 14, 1867

Existing Points of Diversion:

‘NENESE Sec 25 Twp 3S Rge 36E BM

NENWSE Sec 31 Twp 3S Rge 36E BM

Future points of diversion may be developed as needed

within the Lincoln Creek Basin to utilize this water

right within the LincoanCreek drainage basin.

Purpose and Period of Use:

Irrigation 3/18 --11/15

Place_of Use: 1;701 present and future acres within

the Lincoln Creek basin.

Basis of Right: Winters Doctrine

Matters Nécessary for Definition, Clarification or

Administration of the Right:

.a The Tribes shéll have the option of using surface
water or groundwater diverted within the Lincoln
Creek basin to satisfy this right, in whole or in
part, provided that any diversions of surface
water or groundwater by the Tribes in excess of
5,700 AFY from the Lin;oln.Creek basin shall be

charged against water right no. 27-11376.

Right No. 29-00466

i
-ii
.iii

Jiv

Source: Bannock Creek ,
Annual Diversion Volume: 3,085 AFY
Diversion Rate: 16.25 CFS

Annual Volume of Consumptive Use: 1,842 AFY
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v

.vi

vii

wiiid

Lix

Priority Date: June 14, 1867
Existing Points of Diversion:
NENWSE Sec 32 Twp 7S Rge 33E EM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge

"33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
98 Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 774 present and future acres within the
Reservation. _

Basis of Right: The basis of the right is the Winters
Doctrine with'the relative share and priorities of the-
water allocations determined by the Bannock Creek
Decree [United States v. Daniels (D: Idaho April 9,

1%07)].

Right No. 29-00467

(]

«1
Lid
Lidii
v
NV

vi

Source: Bannock Creek, West Fork Banﬁock Creek
Annual Diversion Volume: 629 AFY

Diversion Rate: 3.30 CFS

Annual Volume of Consumptive Use: 374 AFY

Priority Date: April 1, 1888

Existing Points of Diversion:

NENWSE Sec 32 Twp 78 Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 85 Rge
33E.ﬁM |
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NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
S Rge 33E BM

.vii Purpose and Pericd of Use:
Irrigation 3/15 - 11/1%

.viii Place of Use: 157 present and future acres within the
Reservation.

.ix Basis of-Righﬁ: The basis of the right is the Winters
Doctrine with the relative share and priorities of the
water allocations determined by the’ Bannock Creek
Decree (United States w. Daniels (D. Idaho April 9,
1907)1.

Right No. 29-12848
.1 Source: Rattlesnake Creek
Lid Annual Diversion Volume: 571 AFY
.1ii Diversion Rate: 3.00 CFS
v Annual Velume of Consumptive Use: 340 AFY
v Priority Date: June 14, 1867
.vi  Existing Points of Diversion:
NENWSE Sec 32 Twp 7S Rge 33? BM .
SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge
33E BM |
NWSENE Sgc‘S, SWNESW Sec 22, SENESW Sec 27 all in Twp
98 Rge 33E BM
.vii Purpose and Period of Use:

Irrigation 3/15 - 11/15
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.viii Place of Use: 143 present and future acres within the

Reservation.
Jix Basis of Right: Winterg Doctrine
.X Matters Necessary for Definition, Clarification or
Administration of the Right:
.a The Tribes_and the Uﬁited States shall exercise
this right in a manner that ensures persons with

water rights decreed in the Bannock Creek Decree

- - - [United States v. Daniels (D. Idaho April 8, 1307)]
: and that are confirmed. in the SRBA continue to

receive their full legal entitlement.

ﬁignt No. 29-00469
.1 Source: Wesgst Fork Bannock Creek
Lii Annual Diversion Volume: 190 AFY
.iii Diversion Rate: 1.00 CFS
Ldv Annual Volume of Consumptive Use: 113 AFY
.V Priority Date: May 1, 1854
vi Existing Poiﬁts of Diversion:
'NENWSE Sec 32 Twp 7S Rge 33E BM
SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 85 Rge
33E BM
- NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
98 Rge 33E BM
-.vii Purpose and Periocd of Use?

“Irrigation 3/15 - 11/15
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.viii Place of Use: 48 present and future acres within the

Jix

Reservation.

Basis of Right: The basis of the right is the Wintersg
Doctrine with the relative share and priorities of the
water allocaticns determined by the Bannock Creek

Decree [Unit States v. Daniel (D. Idaho April 9,
1907)].

Right No. 29-00470

wvii

Lix

Source: West Fork Bannock Creek

Ennual Diversion Volume: 248 AFY

Diversion Rate: 1.36‘CFS

Annual Volume of Consumptive Use: 147 AFY

Priority Date: April 1, 1854

Existing Points of Diversion:

NENWSE Sec 32 Twp 78 Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD} all in Twp 8S Rge
33E BM ,

NWSENE Sec 9, SWNESW Sec 22, SENESW'éec 27 all in Twp
95 Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 62 present and future acres within the

Reservation.

Basis of Right: The basis of the right is the Winters

Doctrine with the relative share and priorities of the

water allocations determined by the Bannock Creek
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Decree [United States v. Daniels (D. Idaho April 9,

1907)1.

Right No. 29-00471

.i

i

.

Liid
Liv
WV

T oWuvi

Lviii

Source: Bannock Creek

Annual Divérsicn Volume: 248 AFY

Diversion Rate: 1.30 CF3

Annual Volume of Consumptive Use: 147 AFY

Priority Date: April 1, 18%4

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge
33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
9S Rge 33E BM ' '

Purpose and Period of Use:

Irrigatioﬁ - 3/f15 - 11/15 -

Place of Use: 62 present and future acres within the
Reservation. )

Basis of Right: The basis of the right is the Winters
Doctrine wiﬁh_the relative share and priorities of the
water allocations determined by the Bannock Creek
Decree [United States v. Paniels (D. Idaho 2pril 3,
1507} 1.

Right No. 29-00472

.i

Source: West Fork Bannock Creek
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Lii
.iii
Liv

.V

viii

.ix

Annual Diversion Volume: 190 AFY

Diversion Rate: 1.00 CFS

Annual Volume of Consumptive Use: 113 AFY

Priority Date: April 1, 1888

Existing Points of Divergion:

NENWSE Sec 32 Twp 73 Rge éSE BM

SWSWSE Sec 21, NESWNW Sac 25 (2 POD) all in Twp 8S Rge
33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
98 Rge 33E BM

Purpose and Period of Use:

Irrigation , 3/15 - 11/15

Place of Use: 48 present and future acres within thé
Reservation.

Basis of Right: The bagsis of the right is the Winters
Doctrine with the relative share and priorities of the
water allocations determined 'by the Bannock Creek
Decree {United States wv. Daniels (D. Idaho April S,
1907}7. ' ‘

Right No. 29-00473

.1
Jii
.iiid
Liv

TV

Scurce: West Fork Bannock Creek

Annual Diversion Volume: 130 AFY
Diversion Rate: 1.00 CFS

Annual Volume of Consumptive Use: 113 AFY

Priority Date: April 1,-1898
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vii

Swidid

Existing Points of Diversion:

NENWSE Sec 32 Twp 75 Rge 33E BEM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge
33E EM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
9S Rge 33E BM B

Purpose and Period of Use:

Irrigation 3/15 - 11/1%

Place of Use: 48 present and future acres within the
Reservation.

Basis of Right: The baéis of the right is the Winters
Doctrine with the relative share and priorities of the
water allocations determined by the Bannock Creeﬁ

Decree [United States v. Daniels (D. Idaho April 9,

1807)].

Right No. 29-00474

Source: West Fork Bannock Creek

Annual Diversion Volume: 190 AFY

Diversion Rate: 1.00 CFS

Annual Volume of Consumptive Use: 113 AFY

Priority Date: April 1, 1901

Existing Points of Diversion:

NENWSE Sec 32 Twp 75 Rge 33E EM

SWSWSE Sec 21, NESWNW Sec 25 (2  POD) all in Twp -85 Rge

33E BM
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NWSENE Séc g, SWNESﬁ Sec 22, SENESW Sec 27 all in Twp
Y Rge 33E BM
.vii Purpose and Period of Use:
Irrigation 3/15 - 11/15

.viii Place of Use: 48 present and futufe acres within the
Reservation.

.ix. Basis of Right: The basis of the right is the Winters
Doctrine with the relative sharé and priorities of the
water allocations determined by the Bannock Creek’
Decree [United States wv. Danielg (D. Tdaho April 9,
1%07)].

Right No. 29-12049

.i Source: Bannock Creek

Lid Annﬁal Diversion Volume: 18,833 AFY.

.iii Diversion Rate: 98.87 CFS

.iv Annual Volume of Consumptive Use: 11,205 AFY .

JRYS Prioxity Date: June 14, 1867

.vi Existing Points of Diversion:
NENWSE Sec 32 Twp 7S Rge 33E BM
SWSWSE:Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge
33E BM
NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
85 Rge 33E BM
NESWSE Sec 6 Twp 7S Rge 33E BM
{3 - .20 HP pumps for Michaud Project)

Future Points of Diversion may be developed within the
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Bannock Creek basin to utilize this water fight within
the Bannock Creek drainaée basin.

.vii Purpose and Period of Use:
Irrigation 3/15 - 11/15

viii Place of Use: 4,708 present and future acres within
the Reservation. -

Jx Basis of Right: Winters Doctrine

.X Matters Necessary £or Definition, Clarificatiom or

Administration of the Right:

.a The Tribes and the United States shall exercise
this right in a manner that ensures persons with
water rights decree& in the Bannock Creek Decree
(United States v. Dapiels (D: Idaho April 9, 1907)]
and that are confirmed in the SRBA continue to

receive their full legal entitlement.

Right No. 29-12050
.i Source: Portneuf River/Jeff Cabin Creek
.ii Annual Diversion Volume: 970 AFY |
.iii Diversion Rate: 9.70 CFS
- .iv  Annual Volume of Consumptive Use: 727.50 AFY
.V Priority Date: June 14, 1867
vi Points of Diversion:
Future Points of Divérsion may be developed within the
Portneuf River basin upétream from the point the river
enters the Portneuf Reservoir in Sec 11 Twp 6S Rge 38E

BM for use within the Portneuf River basin.
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vii Purpose and Period of Use:
Irrigation 4/1 - 11/1

.viii Place of Use: 485 present and future acres within the
Reservation.

Lix Basis of Right: Winterg Doctrine

Right No. 29-00231

-1 Source: Toponce Creek

.ii Annual Diversion Volume: 259.3 AFY

.iii Diversion Rate: 1.59 CFS

v Annual Volume of Consumptive Use: 154.3 AFY

v Priority Date: February 16, 1869

-vi Points of Diversion: Toponce Creek

.vii Purpose and Period of Use:
Irrigation 1/1 - 12/31

.viii Place of Use: Allotment 61 (NESW, SENW, Sec 35 Twp 6S
Rge 38E) for 79.53-acré§.

ix Basis of Right: The Winters poctrine per chg
Memorandum Decision in United States v. Hibner, 27 F.2d
909 (D. Idaho, E.D. 1928) and the Decree of the United
States District Coﬁrt, Eastern Division, dated April 8,

1929.

Right No. 29-00238

.1 Source: Toponce Creek
-ii  Annual Diversion Volume: 282.5 AFY
.iii Diversion Rate: 1.733 CFS
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viid

Annual Volume of Consumptive Use: 168.14 AFY
Priority Date:; February 16, 18639

Points of Diwversion: Toponce Creek

Purpose and Period of Use:

Irrigation 1/1 - 12/31

Place of Use: Allotment 71 (SENW, SWNE, Sec 36 Twp &S

Rge 38E) for 86.67 acres. Allotment 72 (NESW and NWSE

Lix

Sec 36 Twp 65 Rge 38E) for 80 acres.

Basis of Right: The Winters Doctrine per the
Memorandum Decision in Upited States v, Hibner, 27 F.2d

809 (D, Idaho, E.D. 1928) and the Decree of_the United
States District Court, Eastern Division, dated April 8,

1229.

Right No. 29-12051

-1
.11
s R
-iv
v
.vi

vii

vidid

Source: Mink Creek

Annual Diversicn Volume: 104.3 AFY

Diversion Rate: 0.75 CFS ]

Annual Volume of Consumptive Usea: ez.i AFY

Priority Date: February 26,-1869

Points of Diversion: SWNW Sec 21 Twp 7S Rge 35E BM
Purpose and Period of Use:

Irriga;ion 3/15 - 11/1s

Place of Use: Allotment T-8 (SWNW Sec 21 Twp 75 .Rge
3SE BM for 31.75 acres)as shown on Attachment A.
Basis of Right: The Winters Doctrine per Decree of

District Court of the Fifth Judicial District Court of
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the State of Idaho, in and for the County of Bannock

dated June 5, 1926, in Smith v. Citv of Pocatelln, Case
No. 6689,

Right No. 27-11375

.i
Lii
Liii

.iv

Source: Blackfoot River -

Annual Diversion Volume: 150,000 AFY
Diversion Rate: 1380 CFS

Annual Volume of Consumptive Use: 79,546 AFY
Priority Date: June 14, 1867

Points of Diversion:

SENWNW Sec 7 Twp 25 Rge 38E BM

(Blackfoot River into Little Indian Canal)
NENENE Sec 13 Twp 35 Rge 35E BM

(Blackfoot River into Fort Hall Main -Canal)
NWNENW Sec 14 Twp 35S Rge 35E BM

{Blackfoot River into North Canal)

SWSESW Sec. 3 Twp 75 Rge 32E BM

SENWSE Sec. 3 Twp 78 Rge 32E BM

NWNWSW Sec. 2 Twp 75 Rge 32E BM

NESENW Sec. Twp. 75 Rge 32E EM

SWNWNW Sec.

2

NWNENE Sec. 1 Twp 7S Rge 32E BM
6 Twp 7S Rge 33E BM
6

NESESW Sec. 6 Twp 7S Rge 33E BM
NESESW Sec¢. 6 Twp 7S Rge 33E BM

SWSWSW Sec. 30 Twp 6S Rge 33E BM
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Future Points of Diversion may be developed to divert
water from (1) anywhere on the Blackfoot River oﬁ {2)
ground water within the Reservation as described in
Matters Necessary for Definition, Clarification or
administration of_the Right, below.
.vii Purpose and Pericd of Use:
~ Irrigation 3/15 - 11/18
_viii Place of Use: 30,469 present and future acres within
| the Reservation.

FooLix Basis of Right: Winters Doctrine

X Matters Necessary £for Definition, Clarification or

Administration of the Right: |

.a If the natural flow of the Blackfoot River 1is ncg

. gufficient to satisfy this right and other rights
to divert Blackfoot River patural -flow pursuant to
state law, the Tribes may éatisfy'this right by
using water <right nOS. 27-02007 and 25-02160,
nrovided that the combined use in satisfaction of
this right shall not excead 150,066 AFY.

.b If the diversions under this right exceed 150,000
AFY, the amount in excess of 150,000 AFY shall be
charged against water right no. 01-10223.

.c This right combined with water right nos. 01-10223,
27-02007 and 25-02160 can be used to irrigate up to
53,828 present and future acres £from the combined

water sSources.
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.d The Tribes and United States shall exercise this

. water right in a manoner that ensures persons
diverting natural flow from the Blackfoot River
prior to January 1, 1990, whose rights are decreed
in the SRBA will continue to receive their full
legal entitlement under state law. The parties
will specificaily enumerate all rights protected by
this provision once the SRBA Decree ‘for this basin
becomes fimal. These state created water rig.hts
afe estimated to divert not more than 45,000 AFY of
water from the Blackfoot River. In the event this
estimate of the amount of existing divérsions under
state created water rights is exceeded as a result
of the Decree in the SRBA, the parties shall
negotiate an equitable adjustment to the Tribal
water rights to account for this change.

.e The Tribes and the United. States shall exercise
this right in a manner that will not impair the
project entitlements of the For'r;‘ Hall Irrigation
Project water users.

.E If the watef: éupplied under this right and- water
.right nos. 27-02007 and 25-02160 does not provide
150,000 AFY, the Tribes may divert groundwater
w:_'.t:l'iin the Resezﬁatié.ﬁ under this right, exclusive
of the water right nos. 27-11376 and 29-12052, such
that the 'conlﬁined ﬁﬁter sﬁpply from water right

oS . 27-02007 and 25-02160 and surface and

CONSENT DECREE - 31




Right No.
.1
Lii
Liii

Jiv o

Vi

wid

widi

Jix

groundwater under this right yields 150,000 AFY.

27-0204Q07
Source: Blackfoot River
Annual Diversion Volume: 348,000 AFY
Diversion Rate: Not limiéed
Annual Volume of Comsumptive Use:
Included in water right nos. 01-10223 and 27-11375.
Priority Date: September 3, 1907
Points of Diversion:
NWNE Sec 12 Twp SS'Rge 40E BM (Blackfoot River into
Blackfoot Reserveir) |
Points of Rediversion:
SENWNW Sec 7 Twp 2S Rge 38E BM
(Blackfoot'River into Little Indian Canal)
NENENE Sec 13 Twp 38 Rge 35E BM
(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 35 Rge 35E EM
(Blackfoot River into North Canal)
Purposes and Periods of.ﬁsé:
Irrigation from Storage ' 3/15 - 11/15.
348,000 AFY
Storage for Irrigation i/1 - 12/31
N o " 348,000 AFY
Place of Use: 30,469 present ahd future acres within
the Reserv&tion.

Basis of Right: License.
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- X

Remarks:

-a

The rediversion of water from storage under this
right and the water right no. 25-02160 may be used
to satisfy the Blackfoot River natural flow to meet
but not exceed the 150,000 AFY annual diversion
volume under water right no. 27-11375. The Tribes
may use water from storage under this right in
excess of the amcunt needéd to satisfy water right
no. 27-11375; provided that uses in excess of that
amount necessary to sétisfy the 150,000 AFY annual
diversion volume of water right no. 27-11375 shall
be charged against watef righﬁ no; 01-10223.

This right combined with.water right nos. 01-10223;
27-11375 and 25-02160 may be used to irrigate up to
53,828 present and‘future acres from the combined
water sources.

The Tribes and the United States éhall exercise
this right in a manner that will not impair the
project entiﬁlements of the Fort HallrIrrigation

Project water users.

Right No. 25-02160

i

Source: Grays Lake

Annual Diversion Velume: 100,000 AFY

Diversion Rate: Not limited

Annual Volums of Consumptive Use: Included in the

water right nos. 01-10223 and 27-11375.
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-V Pricrity Date: August 23, 1919
.vi Points of Diversion:
SWSWSW Sec 1 Twp 5S Rge 42E BM
{Grays Lake/Clarks Cut Canal)
Points of Rediversion:
NWNE Sec 12 Twp 5S Rge 40E BM (Blackfoot Reservoir)
SENWNW Sec 7 Twp 25 Rge 38E BM
(Blackfoot River into Little Indian Canal}
NENENE Sec 13 Twp 35S Rge 35E BM
(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 35S Rge 35E BM
{Blackfoot River into North Canal)
.vii Purposes and periods of Use:
Irrigation from Storage 3/15 - 11/15
SR / 100,000 AFY
Stofage for Irrigatioﬁ - 1/1 - 12/31
100,000 AFY
.viii Place bf Use: 30,469 present and future acres within
the Reservation. '

Lix Basis of Right: Permits
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X

Matters Necessary for Definition, Clarification or

Administration of the Right:

-

The rediversion of water from storage under this
right and the water right no. 27-02007 may be used
to.satisfy the Blackfoot River natural flow Lo meet
but not exceed the 150,000 AFY annual diversion
volume under the water right no. 27-11375. The
Tribes may use water from storage under this right
in excess of the amount needed to satisfy water
right no. 27-11375; provided thét uses in excess of
that amount necessary to satisfy the 150,000 AFY
diversion volume of water right nmo. 27-11375 shall
be charged against water right no. 01-10223.

This right combined wich water right nos. 01-10223,
27-11375, and 27-02007 may be used to irrigate up
to 53,828 present and future acres from the
combined water sources.

The Tribes and the United States shall exercise
this right ig a manner that wili not impair the
project entitlements of the Fort Hall Irrigation

Project water users.

Right No. 27-11376

Source: Groundwater within the Reservation

Annual Diversion Volume: 125,000 AFY

Diversion Rate: 813.40 CFS

Annual Volume of Consumptive Use: 93,615 AFY
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LV Briority Date: June 14, 1867

.vi ' Existing Points of Diversion:
SWSESW Sec. 3 Twp 78 Rge 32E BM
SENWSE Séc. 3 Twp 7S Rge 32E BM
NWNWSW Sec. 2 Twp 7S Rge 32E BM
NESENW Sec. 2 Twp 73 Rge 323 BM
NWNENE Sec. 1 Twp 7S Rge 32E BM
SWNWNW Sec. 6 Twp 7S Rge 33E BM
NESESW Sec. 6 Twp 7S Rge 33E BM
NESESW Sec. 6 Twp 7S Rge 33E BM
SWSWSW Sec. 30 Twp 6S Rge 33E BM

SESWSE See. 31

5

5S Rge 33E BM

SESWNE Sec. 32 Twp 55 Rge 33E BM
- ~ SWSENW Sec. 32 Twp 5S Rge 33E BM
SWSESE Sec. 32 Twp 55 Rge 33E BM
SWSESW Sec. 33 Twp 55 Rge 33E BM
NESESE Sec. 33 Twp 5S Rge 33E BM
SESESW Sec. 34 Twp 58 Rge 33E BM
SESENE Sec. 34 Twp 5S Rge 33E BM
SESWSE Sec. 35 Twp 5S Rge 33E BM
SESWNE Sec. 3 Twp 6S ﬁge 33E BM
SESWNW Sec. 3 Twp 6S Rge 33E BM
NWNENW Sec. 4 Twp 6S Rge 33E BM
NENWNW Sec. 6 Twp- 6S Rge 33E BM
NWNENﬁ Sec. 1 Twp 6S Rge 32E EM
NWNENW Sec. 1 Twp 6S Rge 32E BM
SENWNE Sec. 2 Twp 63 Rge 32E BM
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NESESE
SWNESW
SWSESW
SENENE
SENWNW
SENENE
NENWNE
SENWNW
NESWNE
SWSESE
NWSESW
SENESW
NWNENW
SWNWNE
SENENW

SESENE

SESWSE

SWSESW
NESWSE
SENWSW
SESENW
NWSENW

SWNESW

SWSESW -
. NESESE

INWINWNW -

SESWNE
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Sec.
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Sec.
Sec.
Sec.
Sec.

Sec.

Sec.-

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
éec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

2 Tup
1 Twp
6 Twp
8 Twp
8 Twp
7 Twp
12 Twp 65 Rge 33E BM

&S

Rge
Rge
Rge
Rge
Rge

Rge

32E BM

32E BM

33E BM

33E BM

A3E BM

33 E

BM

12 Twp 6S Rge 32E BM

11 Twp &S Rge 32E BM

12 Twp 6S Rge 32E BM

8 Twp 6S Rge 33E BM

8 Twp 6S Rge 33E BM

18
13
13

24

23

23
22
22
28
27
27
28
29

33

3

6S Rge 33E BM

Twp €S

133333838333833

&8

658

68

65
68
68
6S
63
&S

65

63

€S

Rge
Rge
Rge
Rge
.Rge
Rge
Rge
Rge
Rge
Rge
Rge
Rge

Rge

32E
32E
32E
32E
328
32E
32E
a2E
32E
32E
32E
32E

32E

BM
BM

BM

- BM

g

g

BM
BM
BM
BM

BM

5 Twp 75 Rge 33E BM




SWSESE Sec. 7 Twp 75 Rge 33E BM

NESENE Sec. 21 Twp 35 Rge 35E BM

NWNWNW Sec., 6 Twp 45 Rge 35 E BM

SESESW Sec. 16 Twp 4S Rge 34E BM

NWNWSE Sec. 26 Twp 3S Rge 34E BM

Future points of diversioﬁ'may be developed to utilize

this water right on any Indian 1aﬁds.

.vii Purpeses and Periocds of Use:
Irrigation 3/15 - 11/15 115,000 AFY
DCMI 1/1 - 12/31 10,000 AFY

.viii Place of Use: 42,592 presént and futurg acres for
irrigation within the Reservation. Present and futura

DCMI uses on any Indian lands. |

L1xX Basis of Right: Winters Doctrine
.X Matters Necessary for Definition, Clarification or

Administration of the Right:

.a If the Tribes’ combined® surface water and
groundwater diversions from the Ross Fork Creek
basin exceed 5,000 AFY, or the fribes‘ combined-
surface water and groundwater diversions from the
Lincoln Creek basin exceed 5,700 AFY, such excesses
shall be charged against this Tribal groundwater
right. |

.b  The nine wells used to supplemeﬁt the surface water
portidn- of the Michéud, Division divert water

included in this Tribal water right.
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.¢ Lot Nos. 4, 5, e, 7, 8, 9, 10, 11, 12, 13, 14, 15,
16, =and 17 of Block No. 151; Lot No. 1 of
Block 192; Lot Nos. 1, 2, 3, 4, 5, 6, 7, and 8 of
Block No. 186; Lot Nes. 19 and 20 cof Block No. 341;
Lot No. 5 of Block No. 593; and Lot No. 7 of Block
No. 599 within the City of Pocatello-remain Indian
lands and may utilize water under this water right.

-Water diverted or withdrawn under this right frcm
diversion pointé or structures located on said lots
shall be used only £or domestic, commercial,
municipal or industrial uses occurring on any said
lots. | -

.d Allotment Nos. T-8, 45, 46, 48, 50, 61, 71 and 72
within the Portneuf River basin may utilize water

. under this right.

Right No. 29-12052
.i . Source: Bamnock Creek basin groundwater

.ii  Annual Diversion Volume: 23,500 aFy

.iii Diwversion Rate: 154.93 CFS

-iv  Annual Volume of Consumptive Use: 17,843 AFY

v Priority Date: June 14, 1867

.vi  Points of Diversion:
Future points of diﬁexsion may be developed as needed
wi;ﬂin,the-Bqnnock Creek basin to utilize this water

right within the Bannock Creek drainage basin.
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.vii Purpose and Period of Use:
Irrigation 3/15 - '11/15

.viii Place of Use: 8,704 future acres on Indian lands
within the Reservation in the Bannock Creek drainage
hasin.

Jix Basis of Right: Winters Doctrine

4 l Matters Necessary for Definition, Clarification or

Administration of the Right: '

.a The Tribes have the xright to the annual yield of
the Bannock Creek basin up to a combined surface
and groundwater diversion of 48,500 AFY..

.b .If the Tribes’ combined surface and groundwater
diversion from this basin exceeds 48,500 AFY, sucﬂ
excess shall be chargad against water right no.
27-11376.

.C The Tribes and United States shall exercise this
water right in a manner that ensures persons
diverting ground water from the 7Bannock Cresk
drainage basin prior to January:-l, 1990, whose
rights are decreed in the SRBA will continue to
receive their full legal entitlement under state
law. The parties will specifically enumerate the
rights protected by this provision once the SRBA
Decree for this basin becomes final. These state
created water righﬁs are estimated to divert not
¢§re than 2,400 AFY of water from the ground water

of the Bannock Cre=sk drainage basin. In the event
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this estimate of the amount of existing diversions
under state water rights is changed as a résult of
the Decree in the SRBA; the parties shall negotiate
an equitable adjustment to the Tribal water rights

to account for this change.

B. FEDERAT QQEM T STORAGE SPACE HELD BY THE UNITED STATES
THE I8
1l: The Memorandum of Agreement between the Bureau of

Reclamation and the Bureau of Indian Affairs Relating to-
a water supply for Michaud Division of the Fort Hall
.. Irrigation Project as approved April 25, 1957, a copy of
which is attached hereto as Attachment D, is included in
the Agrezement and referenced: here for purposes of

acknowledging that it describes a part of the Tribal

water supply.

C. GENERAT, PROVISTONS APPLICABLE ONLY TO WATER RIGHTS HELD BY TIE

- UNITED STATES FOR THE BENEFIT OF THE SHOSHONE-BANNOCK TRIEE OF
IHE_F R, RVATION

1. The Tribes shall have the righﬁ to use-the natural flows
of all waters arisiﬁg wholly within and traversing only
Reservation lands fdr instream flows teo maintain or to
enhance the integrity of an ecosystem.

2. The Tribes may transfer or lease within the Reservation
all or any portion of the Tribal water rights, if the
transfer: |
-1 is to any beneficial use,

.2 dbes not exceed the maximum diveréion rate not

withstanding the period of use,
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.3 does not exceed the annual volume of diversion,

.4 does not exceed the annual volume of consumptive
use,

& is to any place of use within the Reservation,
except as to water right nés. 27-11373, 27-11374,
and 29-12050, whefé thg place of |use is
specifically restrictedlby this Decree, and

.6 does not change the source, except as permittéd by
water right pos. 27-11373, 27-11374 and 27-11375.

3. The Tribes may change the points of diversion and periods
of use of the water right no. 01-10223 provided the
change:

.1 is to any beneficial use,

.2- does not exceed the maximum diversion rate not
withstanding the period of use,

.3 does not exceed the énnual volume of diversion,

.4 does not exceed the annual ‘volume of consumptive
use, and

.5 does not resﬁlt in an injury to a-water right.

4. Wﬁenever the Tribes or the United States intend to change
or add a point of diversién or change the period of use
of all or part of the water right no. 01-10223, the
Pribes or the United States will prepare a written Notice
of Transfer of this water right. The Tribes or the United
States shall serve a copy of the Notice of Transfer on
each member of the Intergovernmental Board and shall

publish the Notice of Tramsfer at 1east once a wesk for
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two consecutive weeks in a newspaper printed within the

cbunty wherein the point of diversion lies, or in the

event no newspaper is printed within that county, then in

a newspaper of general circulation therein. The Tribes

or the United States shall complete the service and

publication at least oné hundred and twenty (120) days
prior to the intended change. The Notice of Transfer
shall contain the following information:

.1 The amount of water in CFS and/or AFY that is to be
changed including any reductions that will occur at
any existing points of diversion, if applicable;

.2 The legal descriptions of the lccatioﬁs of any new
or changed points of diversion including any pointé
of diversion that will no longer be used, if

CLL . applicable;

.3 The period of use during which the water will be
used as a result of the change including periods
during which water will no longer be used or
periods during which water usé will be reduced as a
result of the change; and

-4 A statement that any person who believes that the
change will injure a water right shall file a
Notice of Objection with the Intergovernmental
Board within ten days of the last date of service
or publication.

5. Any person claiming that a change in a point of diversion
or period cf use of water right no. 01-10223 will injure
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a water right shall first ‘request mediation before the

Intergovernmental Board prior to seeking judicial relief.

.1 In any proceeding, the person claiming that a-

change will injure thg objector’s water right shall
have the burden of proving that an injury will
ocgcur. .

.2 ‘Upoﬁ receipt of any objectién, the Inter-
governmental Board shall attempt to mediate the
diséute. After reviewing all relevant data and
information, the Intergovernmental Board shall make
a recommendation regardiﬁg the change %f there is a

consensus. In the event the Intergovermmental

Board determines that the proposed change would

injure © an objector’s water right, . its
recommendation shall address whether it is possible
to mitigate the injury in a way that will allow the
Tribes to achieve the purposes of the change.
.3 In the event that the Intergovernmental Board fails
| to mediate the dispute, judiciél relief may bé
sought by the objector.
The Tribal water rights and any water accfuing to such
rights set forth in this Decree may not be sold, leased,
rented, transferred or otherwise used - off the
Reservation.
Stock watering may occur anywhere on Indian lands from
any part of the water system on Indian l;nds and may be

used year around as a part of each water right defined in
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this Decree except no diversion from é point off the
Reservation for stockwater shall be made during the non-
irrigation season.

8. The Tribes have the right to generate hydropower
incidental to watgr-‘délivery for the other purposes
specified in this Decree as.well as pursuant to paragraph

1 IT.C.2. -

9. If any allottee or Tribal member is decreed a water right
in the SR?A for Indian lands, there shall be a
corresponding reduction in the Tribal water right(s) that
provide a water supply for the Indian lands.

10. Except for the Snake River and the Blackfoot River, the
administration of water’ rights within the ﬁeservatioﬁ
shall be as follows: i

= .1 The Tribes shall administer the distribution of all

Tribal water rights within the Reservation.

.2 Upon reasonable notice, the Tribes and the United
States shall provide access to the State to inspect
water monitoring devices and divérsions within the
Reservation. The Tribes and the United States may
‘accompany the State.

.3 The-Tribes shall adopt and submit a Tribal Water
Code to the Secretary for approval. The Tribal
Wéter Code shall, in part, :

i provide for a Reservation Watermaster,
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Jii establish a Tribal Water Commission to manage
the Tribal water delivery sfstems on the
Reservation, aand ‘

.1ii provide for monitoring of and enforcement of
Tribal water rights.

Pending adoption and épproval of a Tribal Water
Code, the Secretary, as trustee for the Tribes,
shall temporarily administer the distribution of
the Tribal water rights within the Reservation.
The United States shall administer the distribution
of the Fort Hall Irrigation Project water rights
and the Fort Hall Agency watér rights from ﬁhe
point the water is delivered to. the project.
facilities. '
The State shall administer the -distribution of
those rights acguired under state law within the
Reservation that are not a part of the Fort Hall
Agency, Tribal oxr Fort Hall I;rigation Project
water rights. ‘ ‘
Upon reasonable notice and in accordance with
applicable 1aw; the Tribes and the United States
may inspect water monitoring dsvices and diversions
within the Reservation for tﬁose water rights
administered under paragraph IT.C.10.6. The State
méy acgompany.the Tribes an& the United States.

The Tribes or the United States shall ipnstall or

cause to be installed monitoring devices for
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administration of Tribal water rights within the
Reservation to the same extent as required ofréther
water users in Idaho. The United States, the
Tribes and the State shall monitor those diversions
that each party actually administers within the
Reservation and reporé the diversion receords each
year to the Intergovernmental Board by March 1 of
the year after each reporting year.

11. This Decree does not resolve the administration of water
rights from the Blackfoot River. Administration shall
continue as described in the Agreement.

12. Thé administration of water rights from the.Snake River
shall be as follows:

.1 The State shali account for_and administer the
- diversion of water from the Snake River by all
water users, including the United States and the
Tribes, in conformance with the SRBA Decree. The
State, in administéring such waters, shall ensure

the delivery to all water usefé, including the
United States and the Tribes, their legal
entitlement to water from natural f;ow and storage.

The United States sﬁall be solely responsible for

the physical gperation of its Snake River diversion
faéilities in accordance with the Snake River
Watermaster’s direction. In the event the United
States .disputes the Snake River Watermaster’s

direction regarding the administration of its Snake
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River diversion, the dispute shall be resolved by
the District Court. Distribution of the water
after diversion by the United States shall be in
accordance with paragraphs II.C.10.1, II.C.10.4,
and IT.C.10.5.

.2 IDWR shall provide .the Intergovernmental Board,
upon request, any Snake River water measurement
data or reports gathered or prepared by or for
IDWR.

.3 Upon reascnable notice, the State shall provide the
Tribes and the Unitea. States access to inspect
water monitoring devices and diversions on the
Snake River where nécessary for pﬁrposes of thé
administration of Tribal or Fort Hall Irrigation
Project water rights from the water system. The
State may accompany the party inspecting the
monitoring device or diversion.

- 13. The Tribes or the United States shall prepare a written
Notice of Use of a Tribal water right whenever the Tribeé
or the United States intend to (1) transfer or lease
within the Reservation the right to an existing-use,
(2) put to use within the Reservation any portion of the
Tribal watexr right which is not in present use, or (3)
undertake a combination of (1} and‘(ﬁ).

.1 The Notice of Use shall contain the following

. information:
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Lii

-
i~
e

iv

-V1

vii

The Right Number of the Tribal water right(s)
to be changed or used;

A légal description of the location where thé
Tribes or the United States will use the water
right;

A legal descripticn of the location where the
Tribes or the United States will reduce the
use of water as a conseq;uénce of the transfer
and of the point of diversion where the Tribes

or the United States will reduce the

diversion, if applicable;

The ownership status of the _laﬁd where the
Tribal water right will be used;

The legal description of the new poi_.nt of
diversion;

A narrative description of the proposed
diversion works such as the size of pumps,
ditches, v}.rells, etc.; _

The amount of water stated in AFY and in CFS
to be used on the location described in .ii

above; and

.viii The nature of use of the Tribal water right

at the location described in .ii above.

] Notices involving 25 CFS or more, or 7,500 AFY or

more

and notices involving any increase in the

‘diversion rate or wvolume of the. water right no.

01-10223 shall be served on each member of the
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iz,

1s.

Intergovernmental Board at least thirty (30) days
prior to the transfer, lease or new use.

.3 Naotices involving less than 25 CFS or less than
7,500 AFY shall be served on the Intergovernmental
Board annually at the time of the annual report
provided for in paragfaph II.C.10.8 provided that
no notiéé will be required for transfers, leases or
new uses of 0.04 CFS oxr 2.2 AFY or less.

The State shall provide written nétice to the Tribes and

the Fort Hall BAgency Superintendent whenever an

application for a state water right permit is sought for

. a water use in the Upper Snake River mainstem, the

Blackfoot River basin, and the Portneuf River basin. Thé

repert shall contain the following:

-1 the permit number of the state water right applied
for;

.2 a legal description of the location of the proposed
place of use; _

.3  the ownership status of the land“where the water
will be used, if known;

.4 the legal description of the propoéed. point of
diversion; and

.5 'a narrative description of the proposed diversion
works, such as the size of the pumps, ditcheé,

wells, etc.

' The Tribesg reserve the right to develop geothermal ground

water on the Reservation having a temperature of at least
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two hundred twelve (212) degrees Fahrenheit in the bottom

of a well.

III. WATER RIGHTS HELD BY THE UNITED STATES FOR USE ON NON-INDIAN
CWNED LANDS WITHEIN THE FORT HALL IRRIGATION PROJECT AND FOR
THE BUREAU OF INDIAN AFFAIRS, FORT HALL AGENCY

AaA. THE WATER SUPPLIED FROM THE FOLLOWING SQURCES SHALL CONSTITUTE
THE WATER RIGHTS: '

Right No. 29-12558

- Source: Bannock Creek

-ii Annual Diversion Volume: 80 AFY

.iii Diversion Rate: (.42 CFS

Liv Annual Volume of Consumptive Use: 50 AFY

v Priority Date: April 1, 1887

.vi ©Point of Diversion: SWSWSE Sec. 21, Twp 8S, Rge 33E,
BM

.vii Purposes and Periocd of Use: Irriéation. and Stock
Water, 3715 to 11/15

.viii Place of Use: 20'a9reé more or less located in the
SWNW Sec. 4, Twp 8BS, Rge 33E, BM as'shown on Attachment
C. '

.ix  Basis of Right: Bannock Creek Decree

. X Matters Necessary for Definition, Clarification or

Administratibn of the Right:

a. To the extent a non-Indian water user is
adjudicated a non-Project water right for Project
lands, the amount of that non-Project water right

| will bé deducted from the Project water rights at a

diversion rate that is not more than the duty of
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Right No.

:

+ 1

water per acre f£or lands within the Fort Hall

Irrigation Project.

b. This land is served by the Pevo Ditch and is
irrigated under a rotational procedure that also
includes water right‘nos. 28-00466, 29-00467,
29-12848, 29-00469, 29-00470, 29-00471, 25-00472,
29-00473, 29-00474, 29-12048., The procedure
requires up to 3.0 CFS diversion rate at the

properties headgate.

01-10248

Source: Snake River

Annual Diversion Volume: 60,000 AFY
Diversion Rate: ZSD.CFS

Annual Volume of Consumptive Use: 33,222 AFY
Priority Date: December 14, 1851
Point of Diversion:

SESWNE Sec 31 Twp 1N Rge 37E BM

{Snake River into Reservation Canal)

" Points of Injection:

EESWSE Sec¢ 24 pr 25 Rge 36E BM
(Reservation Canal into Blackfoot Rivgr}
Points of Rediversion: |
NENENE_S&C 12 Twp 3S Rge 35E BM

(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3§ Rge 35E BM '
(Blackfoot River into North Canal)
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-vii Purpose and Pericd of Use: Irrigation, 3/1S to 11/15
.viii Place of Use: 13,630.13 acres within the Port Haii
Irrigation Project. This right combined with water

L right nos. 27-11560, 27-11561 and 25-13615 may be used
to irrigate not more tham 12,667.2 acres within the

13,630.13 Project acres. -

.ix  Basis of Right: Rexburg Decree for Snake River
-x Matters Necessary E£or Definition, Clarification or

Administration of the Right: |

a. This right is used iﬁ combination with water right
no. 27-11560. The combined diversion rate of this

- _ right and water right no. 27-11560 shall not exceed
‘ 260 CFS and the cozﬁbined diversion volume shall.not:-
exceed 60,000 AFY.

b. To the extent a non-Indian water user is
adjudicated a non-Project water right for Project
lands, the amount of that non-Project water right
will be deducted from the Project water rights at a
diversion rate that is not more than the duty‘éf
water per acre for lands within the Fort Hall
Irrigation Project.

¢. As the United States and owners of lands within the
ceded area relingquish their riéhts to use water
under this right on the Project lands the cap on
the annual diversion rate and volume of water right
no. 01-10223 shall be increased by a like amount

until the ultimate diversion rate of 470 c.f.s. and
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ultimate diversion volume of 115,000 AFY for right
no. 01-10223 are reached.

d. This water right and water =right nos. 27-1i560,
27-11561 and 25-13615 are to be used on Project
lands. The total annual volume of consumptive use

from these rights shall not exceed 33,222 AFY.

Right No. 27-i1560
i Source: Sand Creek
.ii° Annual Diversgion Volume: . 60,000 AFY
.iii Diversion Rate: 260 CFS
.iv  Annual Volume of Consumptive Use: Included in water
right no. 01-10248 '
v Priority Date: April 4, 19214
Vi Point of Diversion:
NENWNW Sec. 7, Twp 25, Rge 37E, BM
(Sand Creek into Reservation Canal)
Points of Injection:
NESWSE Sec 24 Twp 25 Rge 36 E BM
{(Reservation Canal into Blackfoot River)
Points of Rediversion:
NENENE Sec 13 Twp 3S Rge 35 E BM
(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3§ Rge 35 E BM
{Blackfoot River into. North Canal)

.vii ©Purpose and Period of Use: Irrigationm, 3/15 to 11/15

1
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.viii Place of Use: 13,630.13 acres within the Fort Hall
Irrigaticn Project. This right combined with water
right nos. 01-10248, 27-11561 and 25-13615 may be used
to irrigate not more than 12,667.2 acres within the
13,8630.13 Project acres.

.ix Basis of Right: Beneficiél Use

X | Matters Nécessary. for Definition, Clarificacion or
Administration of the Rigbt:

a. This right is used in combination with water right
no., 01-10248. The combined diversion rate of this
water right and water right ﬁo. 01-10248 shall not
exceed 260 CFS5 and the combined divefsioﬁ volume
shall not exceed 60,000 AFY.

b. To the extent a non-Indian water user is

. adjudicated a non-Project water right for Project
lands, the amount of that non-Project water right
will be deducted from the Project water rights at a
R - diversion raté that is not more than the duty of
water per acre £for lands withiﬁ. the Fort Hall
Irrigation Project.

¢. As the United States and owners of lands within the
ceded area relinquish their rights to use water
under this water right on the Project lands, the
cap on the annual diversion rate and annual
diversion volume of water right no. 01-10223 shall
be increased By a like amount until the ultimate

diversion rate of 470 c¢.f.s and ultimate diversion
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volume of 115,000 AFY for right no. 01-10223 are
reached.

d. This water right and water right nos. 01410248,
27-11551 and 25-13615 - are to be used on Préject
lands. The total annual volume of consumptive use
from these rights shall not exceed 33,222 AFY.

' e. This right shall he exercised in accordance with

provision .x.d of water right mo. 01-10223.

Right No. 27-11561

.1 Source: Blackfoot River

.ii Anmual Diversion Volume: 25,500 AFY

.iii Diversion Rate: ©Not Limited

-iv Annual Volume of Consumptive Use: Included in water
right no. 01-10248

v Priority Date: September 3, 1907

vi Points of Diversion:
NWNE Sec 12 Twp 5S Rge 40E BM (Blackfoot River into
Blackfoot Reservoir) ‘
Points of Rediversion:
SENWNW Sec 7 Twp 2S5 Rge 38E BM
(Blackfoot River into Little Indian Canal)
NENENE Sec 13 Twp 3S Rge 35E BM
{Blackfoot River into Fort Hall Main Canal}
NWNENW Sec 14 Twp 3§ Rge 35E BM

(Blackfoot River into North Canal)
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.vii Purposes and Periods of Use:
Storage for Irrigation, 1/1 to 12/31
Irrigation from Storage, 3/15 to 11/15
.viii Place of Use: 13,630.13 acres within the Fort Hall

Irrigation Project. This right combined with water

right nos. 01-10248, 27-11560 and 25-13615 may be used

te irrigate not more than 12,66552 acres within the

13,630.13 Project acres.

.ix  Basis of Right: License
X Matters Necessary for DPefinition, Clarification or

Administration of the Right:

a. To the exteat a non-Indian watér user 1is
adjudicated a non-Project water right for Project
lands, the amount of that non-Project water right
will be deducted from the Project. water rights at a
diversion rate that is not more than the duty of
water per acre for lands. within the Fort Hall
Irrigation Project.

b. The rediversion of water from éﬁorage under this
water right and water right nos. 01-10248, 27-11560
and 25-13615 is to be used on Project lands. The
total annual volume of consumptive use from these
rights shall not exceed 33,222 AFY.

c. The toﬁal annual diversion under this right and
water right no. 25-13615 shall not exceed 25,500

AFY.
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d. The total annual volume of water storad under thig
right and water right no. 27-02007 shall not exceed
348,000 acre-feet.

e. Thg first 25,500 AF of water stored each year in
Blackfoot Reservolr and Grays lLake will be used to
satisfy the 25,500 AFY diversion described in this

water right and water right no. 25-13615.

Right No. 25-13615
] Source: Grays Lake

Lid Anpual Diversion Volume: 25,500 AFY

.1iii Diversion Rate: Not Limited

Liwv Annual Volume of Consumptive Use: Included in water
right no. 01-10248

v Pricrity Date: August 23, 1219

vi Points of Diversion:
SWSWSW Sec 1 Twp 55 Rge 42E BM
(Grays Lake/Clarks Cut Canal)
Points of Rediversion:
NWNE Sec 12 Twp 5S Rge 40E BM (Blackfoot Reservoir)
SENWNW Sec 7 Twp 25 Rge 38E BM
(Blackfoot River into Little Indian Canal)
NENENE Sec 13 Twp 38 Rge 35E BM
{Blackfoot River into- Fort Hall Main Canal)
NWNENW Sec 14 Twp 35 Rge 35E BM

{(Blackfoot River into North Canal)
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.vii Purposes and Periods of Use:
Storage for Irrigation, 1/1 to 12/31
Irrigation from Storage, 3/15 to 11/15
.viii Place of Use: 13,630.13 acres within the Fort Hall

Irrigation Proj ect. This right combined with water

right nos. 01-10248, 27-11560 and 27-11561 may be used

to irrigate not more than 12,667.2 acres within .the

13,630.13 Project acres.

Lix Basis of Right: Permits
X Matters Necessary £for Definition, Clarification or

Administration of the Right:

a. To the extent a non-Indian warer user is
adjudicated & non-Project water right for Projecé
lands, the amount of that non-Project water right
will be deducted from the Project water rights at a
divergion rate that is not more than the duty of
water per acre fér lands. within the Fort EHall
Irrigation Project.

b. The rediversion of water from éhorage under this
water right and water right nos. 01-10248, 27~11560
and 27-11561 is to be used on Project lands. The
total annual volume of consumptive use from these

« rights shall not exceed 33,222 AFY.

c. The total annual diversion under this right and

water right neo. 27-11561 shall not exceed 25,500

AFY.

CONSENT DECREE - 3589




d. The total annual volume of wakter stored under this
right énd water right no. 25-02160 shall not exceed
100,000 acre-feet.

e. The first 25,500 AF of water stored each year in
Blackfoot Reservoir and Grays Lake will be used to
satisfy the 25,500 AfY diversion wvolume of this

right and water right mo. 27-11561.

Right Na. 29-12559%

i

i

-

Liid

iv

Source: Ground@ater

Annual Diversiﬁn Volume: ‘277 AFY

Diversion Rate: 2.06 CFS

Annual Volume of Consumptive Use: 236 AFY

Priority Date: August 23, 1954

Point of Diversion: -

S1/2SESW Sec. 28, Twp GS,.Rge 32E, BM

Pﬁrpose and Period of Use: Irrigation, 3/15 to 11/15

Place of Use: 102.58 acfes located in the NESW andr-

SESW, Sec. 28, Twp 68, Rge 32E, and the NENW Sec. 33,

Twp 6S, Rge 32E, BM as shown on Attachment B.

Basis of Right: Act éf August 31, 1954 {(Michaud Act),

68 Stat. 1026

Matters Necessary for Definition, Clarification or

Administration of the Right:

a. To the extent a non-Indian water user Iis
adjudicated a non-Pr&ject water right for Project

lands, the amount of that non-Project water right
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will be deducted from the Project water rights at a
diversion rate that is not more than the duty of
water per acre for lands within the Fort Hall
Irrigation Project.

b. The pumping capacity for this diversion is actually

1500 GPM.

Right No. 29-12560

i
.ii
.iii

Liv

vi

vii

viid

NESESW Sec.

Source: Groundwater

Annual Diversion Volume: 507 AFY

Diversion Rate: 3.75 CFS

Annual Volume of Consumptive Use: 431 AFY

Priority Date: August 23, 1954

Points of Diversion: PODs located at the following
locations:

SWSESW Sec. 7S, Rge 32E, BM
SENWSE Sec. 7S, Rge 32E, BM
NWNWSW Sec. 75, Rge 32E, BM
7S, Rge 32E, BM
NWNENE Sec. 7S, Rge 32E, BM

SWNWNW Sec.

3
3
2

NESENW Sec. 2,
i
6 7S, Rge 33E, BM
6

7S, Rge 33E, BM

3§§3338383

NESESW Sec. 6, 7S, Rge 33E, BM
SWSWSW Sec. 30, Twp 6S, Rge 33E, BM
Purpose and Period of Use: Irrigation, 3/1i5 to 11/15

Place of Use: 187.7 acres as shown on Attachment B.
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Jix Basis of Right: Act of August Bi, 1854 (Michaud Act),

68 Stat. 1026

WX Matters Necessary for Definmition, Clarification or

Administration of the Right:

a. The lands identified in this right may also be
supplied with a maximum annual diversion of 616 AF
of water from the Portneuf River pumping plant
under an exchange of federal contract storage
rights described in Article 7.3.1. of the 1930 Fort
Hall Indian Water Rights Agreement. This right and
the water supplied from the Portneuf River provide
a single water supply for these lands.

b. This right is to supplement the surface water
supply and will be used at the discretion ¢f the
Fort Hall Irrigation Project manager to optimize
the available water supply for the Project.

€. To the extent a non-Indian water wuser Iis
adjudicatea a non-Project water gight for Project
lands, the amount of that non-Project water right
will be deducted from the éroject water rights at a
diversion rate not more than the-duty of water per
acre for lands within the Fort Hall Irrigation

Project.

Right No. 27-11562
- i Souzrce: Blackfoot River and tributaries and the

Blackfoot Reservoir and tributaries
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CWid Annual Diversiom Volume: 14.54 AFY

.iii Diversion Rate;

0.20 CFS

Liv Annual Volume of Consumptive Use: De minimis

s WV Priority Date:

March 1, 1307

vi Points of Diversion:

Twp 78,
Twp 7S,
Twp 6S,
Twp 683,
Twp 58S,
Twp 58S,
Twp 58,
Twp 4S5,
Twp 45,

.vii Purpose

.viii Place of Use:

Affairs
Twp 78,
78,
68,
63,
88,
58,

58,

33333383

Twp .4S,.

4s,

Rge
Rge
Rge
Rge
Rge
Rge
Rge
Rge
Rge

and

for
Rge
Rge
Rge
Rge
Rge
Rge
Rge
Rge

Rge

41E,
42E,
41E,
42E,
40E,
41E,
42E,
40E,

41E,

EM

EM

:

2

BM

BM

BM

Period of Use: Stock Water, 1/1 to 12/31

Those lands used by the Bureau of Indian

stock grazing in:

41E,
42E,
418,

42E I3

40E,

41E,

42K,

40E,

41%,

Lix Basis of Right:
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.

Matters Necessary £for pefinition, Clarification or

Administration of the Right:

a. Water will be used for stock water for range cattle
.for the grazing rights associ;ted with Blackfoot

Reservoir.

Right No. 27-11563

-2

viid

vidi

Source: Blackfoot River and tributaries and the
Equalizing Reservoir and tributaries

Annual Diversion Volume: (.70 AFY

Dive;sion Rate: 0.01 CFg

Annual Volume of Consumptive Use: De minimis
Priority Date: March 1, 1907 -
Points of Diwversion:

Twpl 3S, Rge 36E, BM

Twp 38, Rge 35E, BM -
Purpose and Period of Use: Stock water, 1/1 to 12/31
Place of Use: Those lands used by the Bureau of Indian

Affairs for stock grazing in:

' Twp 3S, Rge 36E, BM

Twp 3S, Rge 35E, BM

Basis of Right: Beneficial Use

Matters Necessary Efor Definition, Clarification or

Administration of the Right:

a. Water will be used for stock water for range cattle
for the grazing rights associated with the
Equalizing Reservoir. |
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Right No. 25-13616

.1

.ii
Lidii

Jiv

vii

viid

Source: Meadow Creek and tributaries and Grays Lake
and tributaries

Annual Diversion Volume: 14.54 AFY

Diversion Rate: 0.20 CFS

Annual Volume of Consumptive Use: De minimis

Priority Date: March 1, 1507

Points of Diversion:
Twp 3S, Rge 43E, BM
Twp 4S, Rge 42E, BM
Twp 4S, Rge 43E, BM
Twp 58, Rge 42E, BM

Twp 55, Rge 43E, BM

‘Purpose and Period of Use: Stock water, 1/1 to 12/31

Place of Use: Those lands used by the Bureau of Indian
Affairs for stock grazing in:

35, Rge 43E, BM

4S, Rge 42E, BM

Twp
Twp
Twp 438, Rge 43E, BM
Twp 58, Rye 42E, BM
Twp

5S, Rge 43E, BM

Basis of Right: Beneficial Use

Matters Necessary for Definition, Clarification or
Administration of the Right:
a. Water will be used for stock water for range cattle

for the grazing rights associated with Grays Lake.
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Right No. 27-11564

Y

1
Lii
Liiid

Jiv

.viii

.ix

Source: Groundwater

Annual Diversion Volume: 224 AFY

Diversion Rate: 1.84 CFS

Annual Volume of Consumpéive Use: 164 AFY

Priority Date: July 3, ‘1868

Point of Diversion: SWNESW Sec. 36, Twp 48, Rge 34E,

BM (two POD)

Purposes and Periods of Use: Domestic, Commercial,

Municipal, and Industrial Uses, 1/1 to 12/31;

Irrigation, 3/15 to 11/15

Place of Use: Various locations on the S1/2 Sec. 36;

Twp 45, Rge 34E, BM (approximately 80 acres)

Basis of Right: Federal Reserved Right

Maﬁters Necessary for Definition, Clarification or

Administration of the Right:

a. The water will be used by tpe United States
Department of Interior,  Bureau of Tndian Affairs,
Fort Hall Agency, for irrigation of lawns,
landscaping, and domestic purposes at the-Fort Hall
Agency complex.

b. The pumping capacity of these wells is 1300 GPM.

Right No. 29-12561

L1

.ii

Source: Groundwater

.Annual Diversion Volume: 1.20 AFY
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Diversion Rate: 0.04 CFS§ 7

Annual Volume of Consumptive Use: De minimis

Priority Date: ARugust 23, 1554

Paint of Diversion: SESESW Sec. €, Twp 75, Rge 33E, BM

Purpdse and Period'of Use: Domestic, 1/1 to 12/31

Place of Use: SESESW Sec. 6, Twp 78, Rge 33E, BM

Basis of Right: Beneficial Use

Matters Necessary for Definition, Clarification. or

Administration of the Right:

a. The water will be used by the United States
Department of Interior, Bureau of Indian Affairs,
Fort Hall Agency, for domestic purposes at the home

site at the Bannock Creek Pumping Station.

Right No. 29-12562

Source: Groundwater

Annual Diversion Volume: 15.80 AFY

Diversion Rate: 0.04 CFS -

Annual Volume of Consumptive Use: De minimis
Priority Daﬁe: August 23, 1954

Point of Diversion: NESESW Sec. 6, Twp 7S, Rge 33E, BM
Purpose and Eeribd of=Use: éump Cooling, 3/15 to 11/15
Place of Use: NESESW:Sec. 6, Twp 7S, Rge 33E, BM
Basis of Right: Beneficial Use

Matters Necessary for Definition, Clarification or

Administration of the Right:
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a. The water will be used by - the United States
Department of Interior, Bureau of Indian Affairs,
Fort Hall Agency, for pump cooling purposes at the

Bannock Creek Pumping Station.

Right No. 29-12563

.1

Source: Groundwater

Annual Diversion Volume: 1.20 AFY

Diversion Rate: 0.04 CFS

Annual Volume of Consumptive Use: De minimis

Priority Date: Aungust 23, 1954

Point of Diversion: SWSESW Sec. 36, Twp Sé, Rge 33E,

BM

Purpose and Period of Use: Domestic, 1/3 to 12/31

Place of Use: SWSESW Sec. 36, Twp 55, Rge 33E, BM

Basis of Right: Beneficial Use

Matteré Necessary for Definiticn, Clarification or

Admipnistration of the Right:

a. The water will be used by the United States
Department of Intericr, Bureau of Indian Affairs,
Fort Hall Agency, for domestic purposes at the home

site at the Portneuf Pumping Station.

Right No. 29-12564

.i
Lii

.iii

Source: Groundwater
Annual Diversion Volume: 1.20 AFY

Diversion Rate: 0.04 CFS
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.iv Annual Volume of Consumptive Use: De minimis
v Priority Date: August 23, 1954
vi Point of Diversion: SWSESW Sec. 36, Twp 55, Rge 33E,
BM
.vii Purpose and Period of Use: Domestic, 1/1 to 12/31
viii Place of Use: SWSESW Sec. 36, Twp 5S, Rge 33E, BEM
.ixA- Basis of Right: Beneficial Use
e Matters Necessary £or Definition, Clarification or
Administration of the Right:
a. The water will be used by the United States
Department of Interior, ﬁureau of Indian Affairs,
Fort Hall Agency, for domestic use at the Fort Hall
Irrigation Project Office at the Portneuf Pumping

Station.

Right No. 27-11565

i Source: Groundwater

.ii  Annual Diversion Volume: 12.40 AFY

.1ii Diversion Rate: 0.04 CFS

v | annual Volume ofiConsumptive Use: De minimis

v Priority Date: May 31, 1957

.vi Point ;ﬁ Diversion: NESE, Sec. 9, Twp 6S, Rge 42E, BM

.vii Purposes and Period of Use: Domestic and Commercial,
1/1 to 12/31 |

.viii Place of Use: NESE Sec. 9, Twp 63, Rge 42E, BM

Lix Basis of -Right: Beneficial Use
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X Matters Necessary for Definition, Clarification or
Administracion of the Right:

a. The water will be used by the United States

Department of Interior, Bureau of Indian Affairs,

Fort Hall Agency, for domestic use at the héﬁe site

at the White Locks Marina.

Right No. 29-12565
.i: Source: Groundwatar
:».ii  Annual Diversion Volume: 15.80 AFY
.iii Diversion Rate: 0.04 CFS
Liv Annual Volume of Consumptive Use: De minimis
v Priority Date: August 23, 1554
Vi Point of Diwversion: SESESW Sec. 36, Twp 585, Rgg 33E,
BM
.vii Purpose and Period of Use: Pump Cooliné, 3/15 to 11/15
wiid flace of Use: SESESW Saec. 36, Twp 58, Rge 33E, BEM
ix Basis of Right: Beneficial Use
X Matters Necessary f£for Definition, Ciarification or
Administration of the Right:
a. The water will be used by the United States
Department of Interior, Bureau of Indian Affairs,
Fort Hall Agency, for pump cooling purpcses at the

Portneuf Pumping Station.
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B, GENERAT, PROVISTON APPLICABLE ONLY TO WATER RIGHTS HELD BY THE

ITED STATES FQOR E_ON NON-INDIAN OWNED LANDS WITHIN THE

FORT HALL TRRIGATION PROJECT AND FOR THE BUREAU OF INDTIAN
AFFAIRS, FORT HALTL, AGENCY

1. Nothing in the Decree prohibits the transfer of any state
law water right herein decreed in this Section III, in
accordance with applicable or successor Idaho Code

provisions.

IV. GENERAL PROVISIONS APPLICABLE TO ALL RIGHTS IN THIS DECREE

1. The Court hereby recognizes and respects the parties’
disclaimers and reservations of rights contained in
Article 11 and elsewhere in the 1950 Agreement.

2. Entry of judgment as set forth aone has been consented
to by the parties without trial or adjudicatién of fact
or law herein and without the judgment constitutiqg
evidence or an admission by any party, with respect to
any issue. Neither the Agreement nor this Decree
shall be used as precedent for any other federal
reserved water right claim.

3. The description of the water rights in this decree
shall govern in the event of a conflict with the
description of the water rights contained in the
Agreement.

4. The parties to the Agreement and this Decree have
relied upon the terms and conditions of the Michauod
Contract, which thé United States and/or the Tribes
entered into as part of the authorization of the

Michaud Division. Articles 7.3.3 and 7.3.4 of the
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Agreement refer to the exchange of water for delivery
and use of federal contract storage water on the
Michaud Division lands. This exchange, delivery and
use of federzl contract storage water shall be in
accordance with and limited by Section 3(k) of the
Michaud Act and all the prévisions of Articles 8 and 15
' of the Michaud Contract. Except as expressly provided
by A;ticle 7.3.4 of the Agreement, nothing in the
Agreement or in this Decree alters the Michaud
Contréct.

5. Nothing in this Decree is in;ended to limit_the
authority of the United States to redesignate lands
within the Fort Hall Irrigation Project under
applicable statutes and regulations as eligible to
feceive project water. | | |

6. This Decree supersedes.all.prior decrees, except as
otherwise provided in this decree, as they relate to
the rights to the use of water held by the Shoshone-
Bannock Tribes, including but not limiéed to the
following:

.1 Onited States v. Daniels, {(D. Idaho April 9, 18507).
.2 United Stateg v. Hibper, 27 F.2d %09 (D. Idaho, E.D.

1928).
.3 Smith v. City of Pocatello, Bannock CountY‘Case No.
6669. '

.4 Rexburg Decree
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7. The water rights described in this Decree are in full
satisfaction of all water rights or claims to water
rights of the Shoshone-Bannock Tribes, its members, and
its allottees within the Upper Snﬁke River basin as well
as on behalf of all water rights or claims of the United
States Eor the Shoshone-Bannock Tribes, its members, and
its allottees within the Upper Snake River basin. This
Decree is also in full satisfaction of all water rights
or claims to water rights by the United States for the
Bureau of Indian Affairs, Fort Hall Agency and the Fort
Hall Irrigation Project.

8. Each of the parties, to the Snake River Basin
Adjudication, their agents, servants, employees,
attorneys, counselors, heirs, administrators, successors,
and assigns, and every person or persons acting by, or
under, or in assistance of them or any of them, be and
they are hereby forever and pefpetually restrained and
enjoined from in any manner using the waters from the
sources described in this Consent Decree, in any other

quantity o:‘in any other manner than is herein set out,
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defined, and decreed, and each of the parties shall
respect the superior rights of all others adjudicated in

the SREA.

Dated this ¢ _ day of-‘%‘éx‘)?} 1985,

Presiding Judge
Snake River Basin Adjudlcat:.on

54 {(b) CERTIFICATE

With respect to the issues determined by the above Partial
Final Consent Decree it is hereby CERTIFIED, in accordance with
Rule 54(b), I.R.C.P., that the court has determined that there is
no just reason for delay of the entry of a final judgment and that
the court hag and does hereby direct that the above judgment shall
be a final judgment upon which execution may issue and an appeal
may be taken as provided by the Idaho Appellate Rules.

DATED the ] day of 2251905,

Pres 1d:|.ng Judge
Snake River Basin Adjudication
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THE 19890
'FORT HALL: INDIAN
WATER RIGHTS AGREEMENT

ARTICLES OF AGREEMENT BY AND BETWEEN THE SHOSHONE-BANNQCK -
TRIBES OF THE FORT HALL INDIAN RESERVATION, THE STATE OF IDAHO,
THE UNITED STATES, AND CERTAIN IDAHO WATER USERS.

In settlement of litigation invelving claims made by the
United States on behalf of the Shoshone-Bannack Tribes to water
rights in the -Upper Snake River Basin and its tributaries, the
partiés agree as follows:

ARTICLE 1, TITLE

These Articles of Agreement collectively comprise, and may

be cited as, "The 1990 Fort Hall Indian Water Rights Agreement" .

or the "Agreement."

'All parties to this Agfeement seek to Securé, and pledge
their honor to maintain, peaceful settlements of conflicts over
wéfer among the parties'in the Snake River Basin in Idaho. .

A 3. P L
3.1 The étate of Idaho, pursuant to Idaho Code § 42-1406A
(Supp. 1989) has commenced in the Fifth JUdicial Distfict
Court of the State of Idahc in and for the Counfy of Twin
Falls a geﬂeral adjudication of thé rights to the use of
the water from - that poftion of the Snake River Basin-
iocated within tﬁe’Stéte of Idaho. By
3.2° H. Con. Res. 16, 48th Idaho Leg., 1st Sess. (1985) directed

the State to engage in good faith, government-té-government
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. negotiations with the Shoshone-Bannock Tribes to settle the

nature and extent of the Tribes' water rights reserved
under the Winters Doctrine within_the Snake River BAsin in
Idaho to avoid litigation.

The Tribes have a long-standing tradition of favoring
negotiation as- a means of resolving conflicts. Cong.
Globe, 40th Cong., 34 Sess., p. 803, col. 1 (February 2,
1869) . ' , |

The pelicy of the Congress and the federal Execﬁtive Braﬁch
is fq facilitate negotiations amoné Indian tribes, states,
private water users and federal agencies to avoid
litigation. 55 Fed. Reg. 9223 (March 12, 1990).

Executive Order Nos. 85-9 and 87-9 provide that it is in
the interest of the State of Idaho to setfle. through
negotiated agreaments, if possible,-all claims for water
rights reserved under.federal law. These executive ordersl

further instructed the JIdaho Water Resocurce Board to

-represent the State and to pfovide for the effective

involvement of interested Idaho water users and other
members of the public in the negotiations.

The Fort Hall Business Council requested, by resolution
dated July 17, 1985; that the United States, consistent
with federal trust responsibilities'to the Tribes, assist

and participate in the negotiations 1leading  to this

Agreement.
The Tribes and the State agreéed in ‘a Memorandum  of

Understanding dated August 30, 1985, to commence good
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3.9

- faith, government-to-government negotiaticns as early as

October 15, 1985. On January 10, 1986, the Tribes, the

State and the United States agreed to extend that-

August 30, 1985 Memorandum of Understanding. The parties
subsequently entered into a Technical Studies Agreement
establishing a methodology to ‘review the Tribes' reserved
water rights claims and to identify matters for further
discussion and analysis.

On October 31, 1985, the Idaho Water Resource Board
appeinted an Ad Hoc Commitf.ee to recommend how best to
provide for the effective involvement of interes_t.ed Idaho
water users and other mnembers of the public in the
negotiations. 'Tha;t committee submitted its recommendation

for review by thefIdalio Water Rgéourc:e. Board on December &,

1985 and for action by negotiators on December 10, 1985.

Based upon the recomme.ndation of the committee,' the Board
designated the Committee of Nine as a party to the
negotiations to represent the Idaho water users' interests
and established a notice procedure to notify the general

public of negotiation-meet‘ings.‘ On December 10, 1985 the

United States, the Tribes and the State agreed to the’

Board's prdposa‘l providing for open meetings and public

participation in the negotiaticns.

Oon May 19, 1987, the Tribes,. the State, and the United .

States, joine_d"'by a committee of private water users,
executed a Second Memorandum of Understanding, which

provided for the -continuation of the negotiations.'
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This Agreement is the culmination of negotiations

-~

undertaken by the parties since 1985.

ARTICLE 4., DEPINITIONG

The following definitions apply for the purposes of this

Agreement:

4.1

"Acre foot* or "AF" means the amount of water nécessary to
cover one acre of land to a depth of one foot and is
equivalent to 43,560 cubic feet or 325,851 gallons of
wvater. '

"Acre feet per year" or "AFY" means the number of acre feet
of'wate; used from January 1 to December 31.

"Allotted lands" means lands within or without the exterior
boundaries of the Fort Hall Indian Reservation, which were
allotteq to individual Indians in accordance with
applicable Tribal/federal &greement and federal statutes,
and which are presentiy owned by Indians in restricted fee

or trust status, and which are located in the counties of

' Bannock, Bingham, Caribou, and FPower. The applicable

-Tribal/federal agreement and statutes include:

.1 the Agreement of May 14, 1880, ratified by Act of
February 23, 1889, ch. 203, 25 Stat. 687; and

.2 the Act of March 3, 1911, ch. ‘210, 36 Stat. 1058,

1063. .
"Amefican Falls Reservoir" means. a.water stofage facility
of the fgderal Mini&oka Pébject authorized by the Secretary
of‘the Interior under the Reclamation Act of 1902, 32 Stat.

388-390 (April 23, 1904); examined and reported upon by a
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Board of Army Engineers and approved by the President on
January 5, 1911, in accord;nce with the Act of June 25,
1910, 36 Staf. 835-836; and initia;ly éonstructed in 1927'
and subsaquently replaced under ﬁhe authority of the Act of
December 28, 1973, Pub, L. 93-206, 87 Stat. 204-905.
"Annual diversion volume" means the maximum volume of water
in AFY tﬁat can be diverted or stored by the holder of a
ﬁater.:ight.

YAnnual volume of consﬁmptive use” means the maximum volume
of water in AFY that can be consumptively used by thg
heolder of a water right.

"Basis of right" refers to the legal authority pursuant to

- which the water right is established or the document by

which  the right is evidenced.
"Beneficial use" means any use of water for DCMI,

irrigation, hydropower generation, - recreation,

~stockwatering, fish propagation and instream flow uses as

well as any other uses that provide a benefit to the user

of the water.

‘"Blackfoot Reservoir" means a water storage facility of the

Federal Blackfoot Project autherized by the Act of March 1,

1807, ch. 2285, 34 Stat. 1015, 1024; the Act of April 30,

71906, ch. 153, 35 Stat. 70, 78; Act of April 14, 1910,

ch. 140, 36 Stat. 269, 274; and the Act of May 24, 1922,

ch. 199, 42 Stat. 552, 568.

"Ceded lands" means those lands within the Reservation as

originally established under the Second Treaﬁy of Fort
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Bridger of July 3, 1868, 15 stat. 673 and companion

executive orders of June 1_4; 1867, 1 C. Kappier 835-—637

(1904), and July 30, 1869, 1 C. Kappler 838-839 (1504) and

aé fixed by the federal survey of 1873 that were ceded by

the Tribes to the United States pursuént to the following

Tribal/ federﬁi agreements:

.1 Agreement of May 14, 1880, ratified by tl;e Act of
February 23, 188%, ch. 205, 25 _‘S_tat. 687;

.2 Agréenient of July-18, 1881, ‘ratified by the Act of
July 3, 1882, ch. 268, 22 Stat. 148;

.3 Agreement of May 27, 1887, ratified by the Act of
September 1, 7188‘8, ‘ch. 936, 25 Stat. 452; and

.4 Agreement of February 5, 1898, ratified by the Act of
June 6, 1900, ch. 813, 31 Stat. 692.

“Committea of Nine" or "Committee of Nine of Wat_er-r

District 01-" means the advisdry committee of Water

District 01-. 'l

"Consumptive use" means the amount of water that does not

remain in the water system after use or is not returned to

the watér system thrﬁugh return flows or se_epaée, whether

or not 'treai-:meht for' purpoée of maintaining water quality

is rei;t_zire_d béfore the water maf be returned to the water

syst:'e.-m‘, but does not include water lost through évaporation

from storage.

- -

"Cubic feet per second" or "CFS" means a rate of water
discharge equivalent to approximately 448.53 gallons per

minute.
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"DCMI" means domestic, commercial, municipal and industrial
uses excluding hydroelectri:q generation. Domestic use
means the diversion of water by one or more individuals,
family units or  Thouseholds for drinking, cooking,
laundering, sanitation and other parsahal comforts and
necessities, stcc}ﬁwatering, and for the irrigation of a
family lawn, garden or orchard not exceeding one<half acre
of area per househcld. Industrial and commercial use means
the use of water for any purpase that benefits an
industrial or commercial enterprise. Industrial and
commercial use of water include, but are not limited to,
agricultural spraying, irrigation of plants in greenhouses,
industrial Vcool-ing', mining, energy production, commercial
recreation, and losses associated with any industrial or
commeféial operation. Municipal use means the delivery and
use of water th'rougﬁ an investor~owned, mutually-owned,
tribally-owned or publicly-owned water utility or delivery
systenm -for all. useé usual and ordinary to such sysfems.
Such use includes but is not limited to uses of water for
domestic, irrigation of lawns and gardens, commercial,
industrial, fire prl'otection, irfigation and other uses :Ln
park and recreation facilitiés, and street washing.

"Directo;:'" means the  Director of the Idaho Department of
Water Resources or any' successor, |

"Diversion" means the removal of water from its natural

course or location 'by means of a ditch, caﬁal, flume,
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bypass, pipeline, conduit, well, pump, or other act of man,

or the impoundment of watar. in a reservoir for rediversion.

4.17 “Diversion rate® means the maximum rate in CFS at which
water may be diverted at a point of diversion.

4.18 "“Fee lands" means lands within the exterior boundaries of
the Reseirvatio_n held in feé with all federal restrictions
on alienation removed.

4.19 “Fort Hall Indian Reservation® or “Reservation" means those
lands within ' the boundaries of. the Reservaticn, as
originally established under the Second Treaty of ?o_rt
Bridéer of July 3, 1868, 15 Stat. 673, and companion
exacutive orde_rs of June 14, 1867, 1 C. Kappler 535-837
(1904), and July 30, 1869, 1 C. Kappler 838-839 (1904), as
fixed by the federal survey of 1873 that have not been
ceded by the Tribes to the United States pursuant tao the
following Tribal/federal agreements:

.1 Agreement of May 14, 1880, ratified by the Act of
February 23, 1889, ch. 203, 25 Stat. &687.

.2 Agreement of July 18, 1881_.,- ratified by the Act of
July 3, 1882, ch. 268, 22 Stat. 148.

.3 . Agreement of May 27, 1887, ratified by the Aci':. of
September 1, 1888, ch. 936, 25 Stat. 452, excepting
those lots within the Pocatello 'fownsite which were
not ceded by rsuch agreement.’ _ _ _

.4 Agreement of E;Bfuarfr 5, 1898, ratified by the Act of
June .6, 1900, ch. 813, 31 Stat. 672, excepting

Allotment Nos. T-8, 45, 46, 48, 50, 61, and 71 owned
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4.20

by the Tribes or held in restricted fee or trust
status for the Tribes by the United States.
"Fort Hall Indian Irrigation Project" means f_:he federal

projé.c:t constructed, in part, to provide water for +the

" irrigation of lands on the Reservation. The folloﬁing

federal statutes authorized the Fort Hall Indian Irrigation
Project: ‘
-1 Act of August 15, 1894, ch. 290, 28 Stat. 286, 305,

.2 Act of March 1, 1907, ch. 2285, 34 stat. 1015, 1024.
.3 Act of April 30, 1908, ch. 153, 35 stat. 70, 78,

-4  Act of April 4, 1910, ch. 140, 36 Stat. 269, 274.

.5 Act of May 24, 1922, ch. 199, 42 Stat. 552, 56.

.6 Act o:-May 9, 1924, ch. 151, 43 Stat. 117.

.7 Act of June 30, 1948, ch. 767, 62 stat. 1167.

+8 Act of September 30, 1950, ch. 1114, 64 Stat. 1083.
.9 . Act of Auéust 31, 1954, ch. 1159, 68 stat.‘;ozs. |

.10 Act of August 17, 1961, Pub. L. 87-154, 75 Stat. 390.

"Grays Lake" means the storage facility used to store watéz;

' for.the benefit of the Fort Hall Indian Irrigation Project.

"Idaho Department of Water Resources® or "ID_W_R" means the
executive agency of the state of Idaho created by Idaho
Code § 42-1701 (1977), or any -successor- agency.

“Idalhé Water Resource Board" or. "IWRB" means the ZIdaho
State Water 'Re’s.ource Agency constituted in accordance with
Idaho Const. art 'XV,‘ § 7, or ‘any. Successor agency.
*Impairment in the quality of water," appiicable only in

the context of a change in the water right described in
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4.28

— b —e—— -

Article 7.1.1 pursuant to A.rticla 7.6, means a diminismnent'
in the quality of water belng d:l.verted for a water right to
the extent that it is no longer useful for its :.ntended.
purpose.

nIndian" means any person who: '

.1 is a member of a tribe recognized as eligible for
special progranms and services provided by the United
states because of the person's status as an Indian; or

.2 is recognized as an Indian perscn under Trib.al -law; or

.3 holds or is recognized by the .Secretary'as eligible to
hold restricted trust property on the Reservation.

vIndian lands" means all - lands within the exterior

poundaries of the Reservation that are held in trust for
the Tribes or owned by Indians and those lands cutside the
exterior boundaries of the Reservation held in trust by the
ﬁnited States for the“ Tribeé or an enrolled merber thereof.
arnjury to a water right," applicable only in the context

of a change of the water right described in Article 7.1.1

pursuant to Article 7.6, means a dim.n:..shment in quantity

or an impairment in the quality of water available to a -

senior or a junior water right Aholder as a conseqguence of a

change, except that no water right holder is required to.

continue to waste water for the benefit of any other water
right holders.

ninstream flows" means a .quantity of water in a stream

reach to maintain or to enhance the inteyrity of an

ecosysten.
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"Irrigation lise", means . application of water to the ‘1and

surface or root zone of the soil for the purpose of

producing crops, lawn or landscaping on that land.

. "Michaud Contract" means ¢that Memorandum Agreement of

April 25, 1957 between the Bureau of Reclamation and the
Bureau of Indian Affairs relating to the Water Supply for
the. Michaud Division of the Fort Hall Indiah Reservation.
"Michaud Division" means that division of the Fort Hall
Indian Irrigat-ion Project authorized by tﬁe Act of
Augusf 31, 1954, ch. 115%, 68 Stat. 1026.

"Other riéhts“ means other water rights uéed, on ali or a
portion of the lands listed as the place of use for the
water right described.

"Palisades Reservoir" means a water sﬁprage facility of tha
federal Minidoka P.rdject'. initially authorizéd under the
provisions of the federal reclamation law§ by the
presentation to ~1:.1'1&. President and the Congress of the

report of December 9, 1941, H.R. Doc. No. 457, 77th cong.,

_1st. Sess., - by the Secretary of the Interior, and

reauthoriz_:ed by section 1 of the Act of September 30, 1950,

ch. 1114, 64 Stat. 1083.

"Parties" means the United States, the State of Idaho, the

Tribes, and the Committee of Nine of Water District ol.
"Period of use" means the time of the year vhen water may
be used for a partic.:ular éurpose.

"person®’ igeéps an individual, a partnerskip, a.- trust, an

estate, a corporaticn, a municipal corporation, the state
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of Idaho or any political subdivision or instrumentality-
thereof, the United States o;: any political subdivision or
instrumentality thereof, an Indian tribe or political
subdivision or instrumentality thereof, or any other pubiic
or private entity. - _

“Place of use® means the location where water is used.
"Point of diversion® or "POD" means any location at which
water is diverted from the water system. A numeral to the
right of the legal. description indicates the number of
existing points of diversiori within a tract.

YPoint of injection* ﬁeahs any location at which water that
ha# been diverted frc;m the water syst';ém is piaced back into
the water system. A numeral to the right. of the legal
descrlptxon md:.cate.s the number of ex:.st:.ng points of
injection within a tract. .

"Point of rediversion® means the iocétion at which water
that has been diverted from the water system and then
placed back into the water systém is again diverted from
the water systamf A numeral to the right of the legal
daescription ind_iéaﬁés the number of existing point.:s'. of
rediversion within a tract. 7

"Priority date" means the priority date assigned to the
water right.

"Purpose of use® n_ie_'ans the nature of use of the water

. -

right.
"Rent" means a temporary legal conveyance by the Tribes of

the right to use storage v;rater puréuant ta Idaho Ceode
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4.45

4.51

§ 42-1761 for a fixed period of time during which ownership
of the federal contract stoéage right is retained for the
benefit of the Tribes. |

"Reservation Watermastgr"rmeans the Tribal officer or any
successor designated to administer the Tribal Water cCode.
"Right number" means the'number assigned to each decreed
water right for purposaé of identification. The first two
numerals of ~the right number indicate the department's
hydrolegic basin nuﬁber assigned by IDWR.

"Secretary" means the ‘Secretary of the Uni;ed States
bepartment of the. Interior or a duly ' authorized
representative thereof.

"Shoshﬁne-Bannock Water Bank" means the Tribal water bank
established pursuant to Idaho Code § 42-1761 to provide for
rental of stored water outside the Reservation.

"Snake River Basin Adjﬁdication" or “SRBA" means Civil Case

No. 39576 filed in the Fifth Judicial District Court of the

‘State of Idaho in and for Twin Falls County on June 17,

1987 entitled Ig Re the General indicati of Rights to
the Use of Wate _.‘o' t Snake Rive i stem,
which was commenced pursuant to Idaho Code § 42-1406A
{Supp. 19589).

“Snake River Watermaster” means the Watermaster of Water
District 01 or aﬁy successor.

"Source" means thei nameé ox desc;ibed soﬁrce of water
witﬁin the water system.

"State" means the State of Tdaho.
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4.52

4.53

4.59

"Stockwater" means the use of water solely for livestock or

-

- wildilife consumption including associated losses.

"Mransfer” means any change in a point of diversion, place
of use, pericd of use or purpose of use for a water right..
urribal water right(s)® means thdse ﬁater rights confirmed
and recognized in.this Agreemant in Articles 6 and 7 as
rights held in trust for the Tribes by the United States,
including those 1rights so held for the benefit of
individﬁal Indians on Indian lands.

"Tribes" or "Tribal" means tﬁe Shoshong—Bannock Tribés of
the Fort Hall Indian Reservation in Idaho as the collective
successors-in-interest of Indiaﬁ signatories to the Second
Treaty of Fort Bridger of July 3, 1868, 15 Stat. 673, and
suhsequent Tribal/federal agreements.

"OUnited sStates® means the United States of America.

"Upper Snake River Basin" means that pertion of the Snake
River Basin upstream from the Hells Canyon Dam, the lowest
of the three dams authorized as FERC Project No. 1971.
"Water District 01" means the instrumentality created by
the Director of the IDWR pursuant to Idaho Code § 42-604
(1977) . ' |

"Walton Right" means a water right claim asserted by a non-
Indian based upon the decisicnl in CQJ,vj,],],g- Confederated
I;;hg______gl;gn 647 F.2d 42 (9th cir. 1981)

"Water syastem" means all rlvers, streams, lakes, springs,
groundwater or other water sources within the Snake River

Basin within the State of Idaho.
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"Winters Doctrine“ means the federal legal principles
announced by the United Stafés Supreme Court in Wigte?s v,
Upnited States, 207 U.S. 564 (1908). -

' ARTICLE S. PARTIES AND AUTHORITY
The Governor has authority to éxecute this Agreement
pursuant to Idaho Const. art. IV, § 5 and Idaho Code
§ 67-802 (Supp. 1989).
The Attbrngy General, -or any duly designated official of
the Office of the Idaﬁo Attorney General, has aﬁthority to
execute this Agreement pursuant to his authority'to seﬁtle
litigafiqn as provided for in Idaho Const. arﬁ. v, § 1,
and Idaho Code § 64-1401 (Supp. 1989),. ‘
fhe Idaho Water Resource Board has authority to execute
this Agreement pursuant to Idaho Code § 1734(3) (Supp.

1989) and Executive Order Nos. 85-9 and 87-9.

The Fort Hall Business Council has authority to execute

this Agreement on behalf of the Tribes pursuant to the

following:

.1 The sovereién powers reserved by and for the Tribes in
the SecondrTreaty of Fort Bridgerrof July 3, 1868, 15
Stat. 673 as well as subsequent Tribal/federal
agreéments; and | '

.2 Article VI, Section 1(a) of the Tribes' 1936
Constitution and Bylaws, as amended.

The Secretary has‘;uthcr{tf'to éiecute this Agréement on

behalf of the United States Déparﬁment-ot the Interior and

in his trust capécity for the Tribes puréuant to Article I,
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§ 8, Clause 3 and Article II, § 2, Clause 2 of the
Constitution of the United‘ States, as well as 25 U.S.C.
' §§ 2 and 9 (1982) and 43 U.S.C. § 1457 (1982).

5.6 The United States Attorney General, or any duly- designated
official of the United States Department of Justice, has
authority to execute this Agreement on behalf of the United

~ States ‘pursuant to the author;'i._ty to settle litigation _'
contained in 28 U.S.C. §§ 516-517 (1982).

5.7 The Committee of . Nine executes this Agreement as an
advisory committee of Water District 01.

5.8 Each signer for the United States, Tribes, and State, by
executing this Agreement, represents and sﬁtes that the
signer has taken or will take the necessary administraﬁive‘
and legal action to procure the actual authority to bind

the signer's .principal .

ARTICLE 6. TRIBAL WATER RIGHTS FOR PRESENT AND FUTURE USE
6.1 The basis for the rights to use wateérs arising 'on, under,
flowing acfoss, adjacent to, or other*;iise_; appurtenar_mt to
the Reservation to satisfy f.he purposes of the Reservation
as sat forth in the Second Treaty of Fort Bridger of
July 3, 1868 and companion executive orders of June 14,
1867 and July 30, 1869, is the Winterg Doctrine. The basis
for these rights is ‘reatfirmed in the f.ollowihg acts and
_ agr,eements' between ﬁhe Tribes and the Unite‘d‘.'::tat‘es: _
1 Aé‘féement _o.f -;{_ay 14: 1880, ratified by the Act of

Eebruary 23, 1889, ch. 203, 25 Stat. 687.
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2 Agreement of July 18, 1881, ratifijed by the .Act of
‘July 3, 1882, ch. 268, éz Stat. 148. |

.3 Agreement of May 27, 1887, ratified by the Act of
September 1, 1888, ch. 936, 25 Stat, 452. |

.4 Agreement of February 5, 1898, ratified by the Act of
June 6, 1900, ch. 813, 31 Stat. 692.

.5 Act of May 9, 1924, ch. 151, 43 Stat. 117.

6.2 Tﬁe parties hereto find and agree that the Tribal water
rights for the ﬁaresent and future uses in the Upper ‘Snake
River Basin amount to a right to divert up to 581,031 AFY
from the Snake River Basin for present and future
irrigation, DCMI, instream flow, hydropower and stock water
uses as set forth in Article 7 of this Agreement. Nonuse of
all or any part of the Tribal water rights shall not be
construed as a relinquishment, forfeiture or abandonment of
the rights. |

' ARTICLE 7. LIST OF TRIBAL WATER RIGHTS
-The parties agree that water | supplied from the following
sources -éhall constitute the Tribal. water rights:

7.1  Surface watgr‘use. rights:

.1 Right No. A01-10223
.1 Source: - Snake Riverfsa'ﬁd Creek
ii Anm.:all Diversion Volume: 100,000 AFY
increasing to 115,000 AFY as (1) future .
rg'serva‘tibn. lands are irrigated from this
'source, or (2) as corresponding am;unts of the

water rights for the ceded lands of the Fort
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Liii

Vil
.viii

Jix

Hall Indian Irrigation Projeét‘ are
:elihquished bf the United States.

Diversion Rate: 390.00 CFS increasing to
470.00 CFS at the same relaiive rate as the
volume in ii. above.

Annual Volume of Consumptivé Use: 60,986 AFY
Priority Date: June 14, 1867

Points of Diversion:

SESWNE Sec 31 Twp 1N Rge 37E BM

(Snake Ri§er into Reservation Canal)

NENWNW Sec 7 Twp 25 Rge 37E BM

(Sand Creek into Reservation Canal)

Points of Injection:

NESWSE Sec 24 Twp 2S Rge 36E BM

(Reservation Cénal into Blackfoot River)
Points of Rediversion: |

NENENE Sec 13 Twp 35 Rge 35E BM

(Blackfoot River into Fort ﬁall Main canal)
NWNENW Sec 14 Twp 35S Rge 35E EM

(Blackfoot River into North Canal)

Future points of diversion may be developed in
accordance with Articles 7.6, 7.7 and 7.8.
Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use:. 14,687 present and 8,672 future '

acres for a total of-23,359 acres.

Basis of Right: Winters Doctrine
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X Remarks :

.a The rate -of diversion for this .water
right shall be méasured at the head of
the Reservation Canal located in SESWNE
Se'c 31 Twp 1N Rge 37E B.M.

.b The volume of diversion for this water
right shall be measured at the Drop
located in SENWSE Sec 13 Twp 2S Rge 36E
BM downstream from the point at which
Sand Creek empties into the Reservation
Canal.

.c  This right _ccmbined with the other rights
described in Articles 7.1.18, 7.1:.19 and
7.1.20 provide the water supply for up to
53,828 acres from the combined water
sources but none of the limitations of
diversion rate or volume shall be
exceeded for this right in providing the
water é.upply. _

.d  The available inflow to the Reservation
Canal upstream from the Drop, including
Sand Creek, shall be counted as part of
this water right up to the demand of the
North and Main Canals. “fThe parties
récogniée that the water flow available
from Sand c;:eek_ fluctuates to such

extremes that only apprdximately 85
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percent (85%) of the flows fr.;om Sand
Creek - neeried to meet the demand of the
North and Main Caﬁals would normally be
useable as a part of this water right
with the Equalizing = Reservoir
rehabilitated and maintained at 5,000
acre~-feet active capacity; The cost of
rehabilitating and  maintaining the
Equalizing Reservoir aré. estimated ét
between $5 and $15 million initially and
$150,000 per yéar based upon 1989 costs.
To avoid these great costs, thé parties
agreé that the portion of Sand Creek that
was used with the control afforded -by the
Equalizing Reservoir under conditions
exisl_ting in 1989 shall continue to be
used when the Snake River is  under
regulation by the Snake River Watermaster
and will be considered part‘of this water
right. When; the Sﬁa_ke River is under
requlation by the Snake River Watermaster
fifteen percent (15%) of the computed
Sand Creek flows, when returned to the
Snake River through the Blackfoot River
bécausen- of lack of control with the
present Equalizing Reservoir, shall be

considered as natural flow credited to
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downstream water users and for which no
exchange -of storage will be made under
this Agreement. aAll of the remaining
Sand Creek water not diverted through the
Main and North <Canals beaauée of the
physical limitations of the Equalizing
Reservoir, in excess of fifteen percant
(15%) up to 50,000 AFY as determined by
gaging, when the Snake River is under
regulation by the Snake River Watermastef
shall be delivéred to the North Side
canal Company in exchange for an equal
amount of storage water from Palisades or
Jackson Lake Reservoirs.  The actual
storage water from Palisades or Jackson
Laké Reservoirs will be released to neet
the Snake River diversion requirements of
the Tribes that would have been met by
Sand Creek. This water shall be deemed
the first storage water released from the
American Falls Reservoir for the North

Side Canal Company .

.2 Right No. A27-11373

.1 Source: .Ross Fork Creek/Ross Fork Basin
groundwéter
Jii Annual Diversion Volume: 5,000 AFY
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v
‘v

.vi

vii

viii
Jix

- XK

Diversion Rate: 29.07 CFS

Annual Volume of Consumptive Use: 3,320 AFY
Priority Date: June 14, 1867

Existing Points of Diversion:

SENWNE Sec 4, SESENE Sec 10, SENWSW Sac 17,
SWSESW Sec 21, NESWNW Sec 34 all in Twp 55 Rge
36E BY - | '

NWNWSE Sec 31 (2 POD), SWSWSE Sec 33 all in
Twp 45 Rge 36E BM

NEMENE Sec 36 Twp 4S5 Rge 35E BM

Future Points of Diversion maf be developed as’

needed within the Ross .Fork Creek basin to
utilize this water right yithin the Ross Fork
Creek basin. ' |
Phrpose and Period of Use:

Irrigatibn 3/15 f.11/15

Place of Use: 1,503 present and future acres.
Basis of Right: Eingggg Doctrine

Remarks:

.a ‘The Tribes shall havé the option of using

surfaca water or groundwater diverted

within tha Ross Fork Creek basin to

satisfy this right; in whole or in part,
provided that ?ny diversions of surface
water or ' groundwater by the Tribes in
excess of 5,000 AFY from the Ross Fork

Creek Basin shall be charged against the
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‘Tribal grbpndwater _fight set forth in

Article 7.2.1 of this Agreement.

-3 Right No. A27-11374

.1

v
Y

Vi

.vii

.viii

Ceix

Source: Lincoln Creek/Lincoln cCreek Basin

groundwater .

Annual Diversion Volume: 5,700 AFY

" Diversion Rate: 33.00 CFS

Annual Volume of Consumptive Use: 3,768 AFY
Priority Date: June 14, 1867

Existing Points of Diversion:

NENESE Sec 25 Twp 35S Rge 36E BM

NENWSE Sec 31 Twp 35 Rge 36E BM

Future points of diversion may be developed as
needed within the Lincoln Creek Basin to

utilize this water right within the Lincoln

.Creek drainage basin.

Purpose and Period aof Use:

Irrigation 3/15 - 11/15

Place of Use: 1,701 present and.future acres.

Basis of Right: Winters Doctrine

Remarks:

.a Tha Tribes shall‘bave the option of using
surface water or. groundwatef diverted
within éhe'LincplnhCreek‘basin to satisfy

" this right, in whole or ;n part, provided

that any diversions of surface water or .
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groundwater by the Tribes in excess of
5,700 AFYifrom the Lincoln Créek basin
shall be charged against the -Tribal
groundwater right set forth in Article

7.2.1 of this Agreement.

.4 Right No. 29-00466

i
.ii
Jidd
Jiv
VO

-vi

<vii

vifi

Jix

X

Source: Bannock Creek

Annual Diversion Volume: 3,095 AFY

Diversion Rate: 16.25 CFS

Annual Volume of Consumptive Use: 1,842 AFY
Priority Date: June 14, 1867

Exisﬁing Points of Diversion:

NENWSE Sec 32 Twp 75 Rge 313E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 PoD) all in
Twp 8S Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 9S Rge 33E BM

Purpose and Period of Use:

- Irrigation 3715 - 11/15

Place of Use: 774 present and future acres.
Basis of Right: The basis of the right is the

Winters Doctrine with the relative share and

- priorities of the water allocations determined

by the Bannbék Cfeek Decree {United States v.

‘Daniels (D. Idaho April 9, 1907)].

Remarks:
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.5 Right No, 29-00467

.1 Source: Bannock Creek, West Fork Bannock
Creek .

ii Annual Dive;sion Volume: 629 AFY

Liii Diversion Rate: 3,30 CFS

Jiv Annual Volume of Consumptive Use: 374 AFY

.V Priority Date: April 1, 1889

.vi Existing ?oints of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM
-SWSWSﬁ Sec 21, MNESWKW Sec 25 kZ POD) all in
Twp 85 Rge 33E BM
NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 9S Rge 33E BM
.vii Purpose and Period of Use:
. Irrigation 3/15 - 11/15
viii Plaée of Use: 157 present and future acres.
ix Bagis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined
by the ﬁannobk Creek Decree ([United States v.
ﬁag;glg (D. Idaho April 9, 1907)].
X Remé:ks: | |
.6 Right_n§; 29-06463 ]
Wi | Source: Rattlesnake Creek

.1i Annual Diversion .Voluma: 571 AFY
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Liii
iv
.V

.vi

.vii

Liid

Ldx

Diversion Rate: 3.00 CFS

Annual Volume o% Consumptive Use: 340 AFY
Priority Date: April 1, 1892

Existing Points of Diversion:

NENWSE Sec 32 ng 75 Rge 33E BHM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD). all in

Twp 88 Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 9S Rge 3I3E BM

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 143 present and future acres.
Basis of Right: The basis of the right is the
Winters Doctrine with the relative shaﬁe and
priorities §f the water allccations determined
by the Bannack Creek Decree [United States v.
Daniels (D. Idaho April 9, 1807})1.

Remarks:

.7  Right No. 29-00469

CLi
i1
.iii
.iv
-

.vi

Source: West Fork Bannock Creek

annual Diversion ?olume: 120 AFY
Diversion Rate: 1.00 CFS

Annual Volume of Co#suﬁpti?e Use: 113 AFY

-

Priority Date: 'May 1, 1894

“Exiéting Points of Diversion:

NENWSE Séc 32 Twp 7S Rge 33E BM
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SWSWSE Sec 21, HNESWNW Sec 25 (2 POD) all in
Twp 85 Rge 33E EM |
NWSENE Sec 9, SWNESW Sec 22, SENESW Sec_.?.'? all
in Twp 98 Rge 33E BM

Jvii Purpose and Period of Use:
Irrigation 3/15 - 11715

.viii Place of Use: 48 present and future acres.

Lix Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allacations determined

by the Bannock Creek Decree [United Stateg v,

Daniels (D. Idaho April 9, 1907)].

x Remarks:

.8 Right No. 29-00470
. Source: West Fork Bannock Creek
.ii Annual Diversion Volume: 248 AFY

111 Diversion Rate: 1.30 CFS

v Annual Volume of Consumptive Use: 147 AFY
v Priority Date: April 1, 1894
TLvi Existing Points of Diversion:

NENWSE Sec 32 Twp 75 Rge 33E EM

iswswsn Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 85 Rge 33E BM

NWSENE-Sec é: SWNESW Sec 22, SENESW Sec 27 all

in Twp 95 Rge 33E BM
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LVii Purpése and Pericd of Use:
Irrigation 3/&5 - 11/15

.viii Place of Use: 62 present and future acres.

.ix Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined
by the Bannock Creek Decree [United States v.
Daniels (D. Idaho April 9, 1907)].

X Remarks:

" .9 Right Neo. 29~00471

.i Source: Banﬁack Creek

Jii Annual Diversion Volume: 248 AFY

Liii Diversion Rate: 1.30 CFS

.iv Annual Volume of Consumptive Use: 147 AFY
.V Priority Date: April 1, 1894

Vi Existing Points of Diversion:

NENWSE Sec 32 Twp 7S5 Rge 33E BM
SWSWSE Sec 21, NESWN# Sec 25 (2 POD) all in
Twp 85 Rge 33E BEM ' '
NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 9S Rge 33E BM
.vii  Purpose and Period of Use:
Irrigation 3715 = .11/15
.viii Place éf Use; 62 present and future acres.
Jix ﬁasis of Right: The basis of the right is the

Winters Doctrine with‘the relative share and
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priorities of the water allocations determined
by the Bannock Creek Decree [United States v.
Daniels (D. Idaho April 9, 1907)].

Remarks:

.10 Right No. 29-00472

.1
Lii
.iii

Jiv

. Vi

.Vvii

Lviii

.ix

.x

Source: West Fork Bannock Creek

Annual Diversion Volume: 190 AFY

Diversion Rate: 1.00 CFS

annual Volume of Consumptive Use: 113 AFY
Priority Date: Aprii 1, 1898

Existing Points of-Diversion:

HNENWSE Sec 32 Twp 7S5 Rge 33E BHM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
TWp 85 Rge 33E EM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in TWP 95 Rge 33E BM

Purpose and Pericd of Use:

Irrigation‘ 3/15 - 11/15

P;ace of Use: 48 present and future acres.
Basis of Right: The basis of the right is the

Winters Doctrine with the relative share and

' priorities of the water allocations determined

by the Bannock Creek Decree [gn;ted Sta;es V.

g;els (D. Idaho April 2, 1907) 1.

Remarks,:
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.11 Right No. 29-00473

i
.ii

-iii

.vii

Lviii

© .ix

-

Source: West Fork Bannock Creek
Annual Diversion Volume: 190 AFY

Diversion Rate: 1.00 CFS

-Annual Volume of Consumptive Use: 113 AFY

Priority Date: April 1, 1898

Existing Points of Diversion:

. NENWSE Sec 32 Twp 75 Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in

Twﬁ 8s Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 95 Rge 33E BM |
Purpose and Period of.Use:'

Irrigation 3/15 - 11/15

Place df Use: 48 present and future acres.
Basis of ﬁight: The basis of the right is the
Eij;g;& Doctrine with the relative share and

‘priorities of the water allocations determined

by the Bannock Creek Decree [United States v.
Daniels (D. Idaho April 9, 1907)].

Remarks:

.12 Right No. 29-00474

’ - i
Lii
iii

T eiv

Source: West Fork Bannock Creek

Annual Diversion Volume: 190 AFY
Diversion Rate: 1.00 CFS

Annual Volume of Consumptive Use: 113 AFY
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vii

CLviii

CL.ix

'_Priority Date: April 1, 1901

Existing Points of Diversion:

NENWSE Sec 32 Twp 75 Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in

Twp 8S Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
iﬁ TWp 95 Rge 33E BM

Purpose and Period of Use:_

Irrigation 3/15 - 11/15

Place of Use: 48 present and future acres.
Basis.of-Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined

by the Bannock Creek Decree (United States v.

Daniels (D. Idaho April 9, 1907)].

Remarks:.

.13 Right No. A29-12049

i
i
Jidd
Jiv
v

Vi

Source: Bannock Creek

Annual Diversion Volume: 18,833 AFY

Diversion Rate: 198.87 CFS

Annual Vﬁlume'cf Consumptive Use: 11,205 AfY
Priority Date: June 14, 1867

Existing Poiﬁts of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 {2 POD} all in

‘Twp 85 Rge 33E BM
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NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 95 Rge 33E BM
NESWSE Sec 6 Twp 7S5 Rge 33E -BM
‘(3 - 20 HP pumps for Michaud Project)
Future Points of Diversion n@y be developed
within the Bannock Creek basin to utilize this
water right within the Bannock Creek drainage
basin.
.vii ~ Purpose and Period of Use:
Irrigation 3/i5 - 11/18
.yiii Place of Use: 4,708 present and future acres.
.ix Basis of Right: Winters Doctrine
X Reﬁarks: -
.a The Tribes and the United States agree to
. exercise this right in a manner that will
ensure that persons with water rights
decreed in the Banhock Creek Decree
(United States v. Danjels ' (D. Idaho
April 9, 1907)] and that are confirmed in
the SRBA continue to recei&e their full

legal eptitlement.

.14 Right No. A29-12050

.i  Ssource: Portneuf River/Jeff Cabin Creek
.ii! Annuaeriveréion Volume: 970 AFY

Jidd Diversion Ratei 9.70 CFS |
v Annual Volume of Consunptive Usa: 727.50 AFY
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v . Priority Date: June 14, 1867

.vi Points of'Diver;ion:
Future Points of Diversion may be developed
within the Portneuf River basin upstream from
the point the river enters thé Portneuf
Reservoir in Sec 11 Twp 65 Rge 38E BH‘for use
within the Portneuf River basin.

.vii Purpose and Periocd of Use:
Irrigation 471 - 11/1

viii Place of Use: 485 present and future acres;

<ix Basis of Right: Winters Doctrine

X ' Reﬁarks:

.15 Right No. 29-00231

i Source: Toponce Creek
Lii Annual Diversion Volume: 259.3 AFY
Liii Diversion Rate: 1.59 CFS
v Annual Volume of Consumptive Use:A 154.3 AFY
.V  Priority Date: February 18, 186§
L.Vl Points of Diversion: . Toponce Creek
.vii Purpose and Period of Use:

Irrigation 1/1 - 12/31
.viii ©Place of Use: Allotment 61 (NESW, SENW, Sec
35 Twp 65 Rge 38E) for 79.53 acres. _
;ix ‘ Basis ;erigﬂt: Thgiﬂinggxg-noctrine pef the
. Memorandum. Decision in Upited States V.

Hibpeg, 27 F.2d 909 (D. Idaho, E.D. 1928} and
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the decree of the United states District
Court, Eastern Division, dated April 8, 1923.

X Remarks:

.16 Right No. 29-00238

ok Source: Toponée Creek

Lii Annﬁal Diversion Volume: 282.5 AFY

.iii Diversion Rate: 1.733 CFS |

Siv Annual Volume of Consumptive Use: 168.14 AFY
v Priority Date: February 16, 1889

Vi Points of Diversion: Topence Creek

vii Purpose and Period of Use:

Irrigatien 1/1 - 12/31

Viii Place of Use: Allotment 71 (SENW, SWNE,
Sec 36 Twp 6S. Rge 38E) for 86.67 acres.

Lix Basis of Right: The Winters Doctrine per the
Memorandum Decision in United States wv.
Hibner, 27 F.2d 909 (D. Idaho, E.D. 1928) and
the decree of the .United States District
Court, Eastern Division, dated April 8, 1929.

X Remarks: |

.17 Right No:. A29-12051

;i Source: Mink Creek ‘

;i} : Annual-Diver;ién Volume: 104.3 AFY

Liii .Diﬁersion'kate: 0.75 CFS

.iv - Annual Volume aof cansumptivg Use: 62.1 AFY
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.V Priority Date: February 26, 1869

.vi Points of Diversion: SWNW Sec 21 Twp 75 Rge
35E BM
vii Purpose and Period of Use:

Irrigation 3/15 - 11/15

.viii Place of Use: Allotment T-8 (SWNW Sec 21 Twp
78 Rge 3BE BM for 31.75 acres)

Lix Basis of Right: The Winters Doctrine per
decree of Disfrict Court of the Fifth Judicial
District Court of the State of Idaho, in and
for the County of Bannock dated June 5, 1926;

n Smith v. City of Pocatello, Case No. 6669.

X Remarks:

.18 Right No. A27-11375

.1 Source: élackfoot River

Lii Annual Diversion Volume: 150,000 AFY

Lidd Diversion Rate: 1380 CFS

Liv Annual Volume of Consumptive Use: 79,546 AFY
v Prioritf Date: June 14, 1867

i Points of Diversion:

SENWNW Sec 7 Twp 2S Rge 38E BM

(Blackfoot River into Little Indian Canal)
NENENE Sec 13 Twp 3S Rge 35E BM |
-tBlacképqt ﬁiﬁer into Fort Hall Main Canal)
NWNENW Sec i4 Twp 35S Rge 35E EM

- (Blackfoot River into North Canal)
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SWSESW Sec. 3 7S Rge 32E BM

SENWSE Sec. 3 78 Rge 32E BM

NWNWSW Sec. 2 75 Rge 32E BM

NESENW Sec. 2 7S Rge 32E BM
NWNENE Sec. 75 Rge 32E BM

1
SWNWNW Sac. 6 75 Rge 33E BM .

§33333°%

NESESW S5ec. 6 : 75 Rge‘33E BM

NESESW Sec. 6 Twp 7S5 Rge 33E Bﬁ

SWSWSW Sec. 30 Twp 65 Rge 33E BM

Future Points of Diversion may be developed to-
divert wﬁter ~from (1) anywhere on the
Blackfoot River or (2) grqund #ater,within the
Reservation as descriﬁéd in Remarks below.

vii Purpose and Period of Use:

Irrigation 3/15 =~ 11/15

.viii Place of Use:. 30,469 present and future
acres. '

Jix Basis of Right: Winters Doctrine

.X Remarks: |

.a TIf the natural flow of the Blackfoot
‘River is not sufficient to satisfy this

" right and other rights to_—'divert
Bigckfoot-nive: natural flew pursuant to
state lag, the Tribes may satisfy this
“ﬁinﬁégs—fith by ﬁsing'the other rights
déécriﬁedjin A#ticles 7.1.19 and 7.1.20,

provided that the combined use in
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satisfacfipn-of this Winters right shall
not exceec{ 150,000 AFY. _

.b If the diversions under this right
axceeds 150,000 AFY, the amount in excess
of 150,000 AFY shall be charged against
the .Tribal water right in Article 7.1.1.

iC This rightA combined with other rights
described in Articles 7.1.1, 7.1.19, and
7.1.20 can be used to irrigate up to
53,828 present and future. acres from the
combined water sources.

.d The Tribes and United States agree to
exercise this water right in a manner
that ensures persons diverting natural
flow from the Blackfoot River prior-to
Janﬁ-ary 1, 1390, whose rights are decreed
in the SRBA will continue to receive that
full legal entitlement under state law.
The parties will specifically enumerate
all rights proteéted. by this provision
once the SRBA Qecree for. this basiﬁ
becomes final. These state created water
rights afe estimated to divert not more
than 45,000 AFY of wvater from the
Biaékfoéf ‘River. In the event thisr
estimate of the .amount of existing

diversions wunder state created water
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rights is exceeded as a result of the
decree inf the SRBA, the parties shall
negotiate an-equitabie adjustment to the
Tribal water rights tec account for this
change.

. The Tribes and the United States agree to-
exercise this right in a manner that will
not impair the pfoject entitlements of
the Fort Hall Indian Irrigaticon Pfoject
water users.

.f If the water suppiied under this right
and the ' other rights described in
Articles 7,1.1§ and 7.1.20 does not
provide 150,000 AfY under the terms of
this Agreement, the Tribes may &ivert
_groﬁﬁdwater within thé Reservation under
this righf, exclusive of the water rights
described in Article 7.2, such that ﬁhe
combined water supply from the " other
rights described in Articles 7.1.19 and
7.1.20 and surface and groundwater under

this right yields 150,000 AFY.

.19 Right No. A27~02007 _
i Sourcé: Blackféot River
.ii - Annual Diversion Volume: 348,000 AFY

Liii Diversion Rate: Not limited
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Liv Annual Volume of Consumptive Use:
Included in the other rights described in
_Articles 7.1.1 and 7.1.18.
.V ‘ Priarity Date: September 3, 1907
vi ‘Points of Diversion:
'NWNE Sec 12 Twp 55 Rge 40E B¥ (Blackfoot River
into Blackfoot Reservoir)
Points of'Rediversion:
SENWNW Sec 7 Twp 25 Rge 38E BM
(Blackfoot River into Little Indian Canal)
NENENE Sec 13 Twp 35 Rge 35E BEM
(Blackfoot River into Fbrt Hall Main Canal)
NWNENW Sec 14 Twp 3S Rge 35E BM
(Blackfoot River into North Canal)
.vii Purposes and Periods of Use: |
Irrigatiﬁh from Storage 3715 - 11/15
| | 348,000 AFY
Storage for Irrig#tion 1/1 -~ 12/31

348,000 AFY

.viii Place of Use: 30,469 present and future
acres.
Lix Basis of Right: License acguired pursuant to

_ Fort'Ha;l Indian Irrigation Project Act.
X , Remarks: .
.a The rediversiqn'from storaqeiunder this
right and ‘the othef right described in

~Article 7.1.20 méy be used to satisfy the
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Blackfoot River natural flow to meet but
not  exceed the 150,000 AFY Winters
entitlement  under the water right
described in Article 7.1.18. The Tribes
may use water from storage .under this
right in excess of the amount needed to
satisfy the Winters entitlement under
Article f.l.ia; provided that uses in
excess of that amount ' necessary ‘to
satisfy the 150,000 AFY Wigﬁers
entitlement &Escribai in Article 7.1.18
shall be charged against the fribal‘water
- right described in Article 7.141.

b This right combined wifh‘ other rights
described in Articles 7;1.1, 7.1.18, and
7.1;20 can be used to irrigate up to
53,828 present and fﬁtnre acres from the
combined water sources.

.c  The Tribes and the United States agree to
exercise this right in a manﬁer that will
not impair the project entitlements of
the Fort Hall Indian Irrigation Project
water users.

-

.20 Right No. A25-02160

.i Source: Grays Lake

.ii Annual Diversion Volume: 100,000 AFY
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L1ii

Liv

'lv

Lvii

+viid

Lix

Diversion Rate: Not limited

"Annual Volume of‘chsumptive Use: Included in

the other righﬁs described in Articles 7.1.1
and 7.1.18.

Priority Date: August 23, 1919

Points of Diversion: '

SWSWSW Sec 1 Twp 5S Rge 42E BM

(Grays Lake/Clarks Cut Canal)

" Points of Rediversion:

NWNE Sec 12 Twp 55 Rge 40E BM (Blackfoot
Reservoir)
SENWNW Sec 7 Twp 2S Rge -38E BM
(Blackfoot River into Little Indian Canai)
NENENE Sec 13 Twp 35S Rge 35E BM .
(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 35 Rge 35E BM
.(Blackfoot River into North_éanal)
Purposes and Periods of Use:
Irrigation from Storage - 3/1% - 11/15

100,000 AFY
Storage for Irrigation 1/1 - 12/31

100,000 AFY
Place of Use: 30,469 present and futuré
acres.
Basis 'Bf “Ri&htt Permit nﬁmhgrs 14247 and
R-161 aéQuited pursuant tc the Fort Hall

Indian Irriéation Project Act
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. X Remarks:
-a  The redivérsion from sterage under this-
right and the other right described in
Article 7.1.19 may be used to satisfy the
Blackfoot River natural flow to meet but
not exceed the 150,000 AFY Winters
entitiement under the water right
described in Article 7.1.18. .The Tribes
may- use water from starage under this
-fight in excess of the amount needed to
satisfy the Winters entitlement under
" Article 7.1.18; provided that ﬁses in
excésé cf that anouﬁt necessary to
satisfy -the 150,000 AFY W eré
éntitlement described in Article 7.1.18
shall be charged against the Tribal water
right describéd in Article 7.1.i.
.b This right combined with otherl rights
described in Articles 7.1.1, 7.1.18, and
7.1.19 may be used to irrigate up to
53,828 present and future acfes from the
combined water sources.
.c The Tribes and the United sStates agree to
exercise this right in a manner that will
not imﬁéir the project entitlements of
the Fort Hall Indian Irrigation ?roject

water users.
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7.

2

Groundwater use rights:

.1

P

Right No. A27-11376

-i

Lvii

Source: Croundwater within the Reservation
Annual Diversion Volume: 125,000 AFY
Diversion Rate: 813.40 CFS

Annual Volume of Consumptive Use: 93,615 iFY
‘Priority.Date: June 14, 1867

hExisting Points of Diversion:

SWSESW Sec. 3 Twp 7S Rgel32E EM

SENWSE Sec. 3 Twp 7S Rgg 32E BM

NWNWSW Sec. 2 Twp 7S Rge 32E BM

NESENW Séc. 2 Twp 75 Rge 32E BM

NWNENE Sec. 1 Twp 7S Rge 32E BM

SWNWNW Seé. 6 Twp 7S Rge 33E BM

NESESW Sec. 6 Twp 75 Rge 33E BM

NESESW Sec. 6 Twp 7S Rge 33E BM

SWSWSW Sec. 30 Twp 65 Rge 33E BM

Additional existing points of diversion will
be identified by February 1, 1991. A
thure points of diversion may be developed to
utilize this water right on any Indian lands.

Purposes and Periods of Use:

_Irrigation 3/15 - 11/15 115,600 AFY

-

DCMI 1/1 = 12/31 10,000 AFY
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.viii Place of Use: 42,592 present and future
‘acres. Preseﬁt and futufe DEMI uses on ény
Indian lands.
.ix Basis-of Right: Winters Doctrine
X Remarks: .
.a . If the Tribes' combined surface water and
groundwater diversions from the Ross VFork-
Creek -basin exceed 5,000 AFY, or the
Tribes! combined surface water and
groundwater diversions from the Lincoln
Creek basin exceed 5,700 AFY, such
excesses shall be chargea against this.
Tribal groundwater right.
.b. The ninae wells used to supplemenﬁ the
surface Qater portion of the Michaud
Division divert water included in this
Tribal water right.
.c Lot Nos; 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, and 17 of Block No. 191;
Lot No. l'of ﬁlock 192; Lot Nes. 1, 2, ;,
4, 5, 6, 7, and 8 of Block No. 196; Lot
Nos. 19 and 20 of Block No. 341; Lot
No. 5 of Block No. 593; and Lot No. 7 of

Block No. 599 within the city of

. -

Pocatello ‘remain Indian lands and may

utilize water under this water right.
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«d Allotment Nos. 45, 46, 48, 50, 60 and 71
within the Portneuf River basin may

utilize water under this right.

2 Right No. A29-12052

- L] i
Lii
Ciii

v

TLwii

viii
Lix

X

Sources: Bannock Creek basin groundwater

Annual Diversion Volume: 23,500 AFY

Diversion Rate: 154.93 CFS

Annual Volume of Ccnsﬁmptive Use: 17,843 AFY

Priority Date: Jﬁne 14, 1867

Points of Diversion:

Future points of diversion may. be developed as

needed within the Bannock Creek bhasin to

utilize this water right within the Bannock

Creek drainage basin.

Purpose énd Periocd of Use:

Irrigation i3/15 - 11/15

Place of Use: 8,704 future acres.

Basis of Right: Winters Doctrine

Remarks:

.a The Tribes have the right to the annual
yield of the Bannock Creek basin up to a
combined surface and groundwater

diversion of 48,500 AFY.

b If the Tribes' combined surface and

groundwater diversion from this basin

excéeds 48,500 AFY, such excess shall be
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charged against the Tribal groundwater
right in A;ticle 7.2.1._ |
.¢ The 'Tribes and United States agree to
exercisa tﬁis water right in a manner
that ensures persons diverting ground
water froh the Bannock Creek drainage
' basin prior to January 1, 1990, whaose
rights are decreed in the SRBA will
continue to receive their full legal
rentitlement under state law. The parties
will specifically enumerate the rights
protected by this provision once the SRBA
decree for this basin becomes final.
These state created water rights are
aestimated io divert not more than 2,406
AFY of water from the ground water of the
Bannock Creek drainaée basin. Inn- the
event this estimate of the amount of
existing diversions under state water
rights is'.cnénged as a result of thé
decree 'inr_the SRBA, the parpies shall
"negotiatéran equitable adjustment to the
- f:ibalrﬁate; Rights to account for this
change. |
7.3 Fedérﬁl qontréct Qtoragé watér rights held in trust by the

United States for the benefit of the Tribes:
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.1 The United States holds in trust federal contract
storage rights for watéf that accrues to two and eight
thousand and fifty nine ten thousandths percent
(2.8059%) of the storage space in Amgrican‘ Falls
Reservoir and six and nine thousand nine hundred and
seventeen ten thousandths per cent (6.9917%) of the
storage space in Palisades Reservoir for the. benefit
of the Tribes and 187.7 acres 6: other 1ands served by
the Michaud Division of the Fort Hall 1Indian
Irrigation Project. These federal contract storage

. rights are 'presently equivalent to the following

storage space in American Falls and Palisades

Raeservoirs:
American Falls Reservoir 46,931 AF
Palisades Reservoir 83,900 AF

.2 The federal Acoﬁtract storage rights described in
Article 7.3.1 may be used to irrigate up_to 33,938
present and future acres of Indian lands with an
annual volume of consumptive use not to exceed 79,542
AFY. Indian lands in excess of 33,938 acres may be
irrigated with the watef-that accrues to the federal
contract storage righfs described in Article 7.3.1 if
no other water rights are injured thereby. |

.3 The Tribes and the Secretary agree to continue to
exchange stor;ge ,w;ter from the fedgral contracp
storage rights ‘described in Articlé 7.3.1 for water

diverted from the Portneuf River as provided for in
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Article 8 of the nichgmi contract. The Tribes may
identify the reservoir- storage space to be used to
provide étoraqe water for this exchangé. In the event
no specific storage is identified, water from the
Palisades storage space shall be the first water to be
used for this exchange. '

The Tribes shall have the rigﬁt to create a Shoshone-

Bannock Water Bank pursuant to Idaho bode §§ 42-1761

through 42-1765 in ordez_‘ to rent as préscribed in
Article 7 for any beneficial use outside the
Reservation all or any part of the water accruing to
the ,tedéral éontract storage _rights set forth in

Article 7.3.1 that is not used on._indian lands as

provided in Article 7.3.2 or exchanged pursuant to’

Artiecle 7.3.3; provided that

i storage water  from Palisadas Resé:_:voii- is
rented and delivered for use within the Snake
River Basin anywhere above Milner Dam, and

Lii storage water from the American Falls
Resarvdir is rented and delivefed for uée in
the Snake River Basin anywhere within Idaho.

The rental of the federal contract storage water

rights in Article 7.3.1 through the Shoshone-Bannock

Water Bank shall not be subject to any limitation

based .on the fc;llowi:;g: : -

.1 any provisioﬁ of the Michaud - Contra'ct..axcept

as set forth in Article 7.3.3;
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.ii any reduétion _of the quantity of water
available unde; any other existing water
rigﬁts since any such reductions are mitigate&
by the express federal coﬁmityenté in Article
12.3;

Liii any conflict with the . public welfare or local

- public interest of the citizens of Idaho or
the conservation of its water since any such

| gonflictsAare mitigated by the e#press federal
commitments in Article 12.3; or‘

Jiv any refill penalty for renting Qater from
American Falls Reservoir below Milner Dam
because of the mitigation provided by the
express federal commitments in Article 12.3.

6 The parties agreé that the purposes of the Shoshone-

‘Bannock Water Bank are to: .

.1 put to beneficial use the Tribal ﬁatef rights
set forth in Article 7.3.1;

Lii provide a source of adequate water supplies to

- benefit new and supplemenﬁal water uses;

.iii  provide a source of Tribal funding for
improving water user facilities  and
‘éfficieﬁcies: '

.iv provide a mechanism for the Tfibes to realize

the value of their federal contract storage
' rights resulting from -settiement of this

 litigation; and
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v provide for the continuation of good-faith
cooperation ahong the parties to this

7 Agreement.

The State agrees not to take any‘action that will

interfere with the nature, scope, spirit and purposes

of the Shoshone-Bannock Water Bank. v

.7 The sShoshone-Bannock Water Bank provided for- in
.Article 7.3.4 shall be operated by a Tribal Rental
Pool Committee, which shall consist of the_
Superintendent of the Minidoka Project, the Snake
River .Watermaster, the Reservation Watermaster and
three individuals desiénéted by the Fort Hall Business
Council unless the Tribes, the State and the United
States mutually agree otherwise in writing.

.8  The Tribal Rental Pool Committee shall determine and
establish priorities for rental of water from the
Shoshone-Bannock Water Bank; provided that the Fort
Hall Indian Irrigation Project water users shall have
a right of first refusal to rent any étorage water-
available for rent pursuant to Articla 7.3.4. |

.9 The Tribes may alect to assign for rental all or any

| ‘portion of the water accruiﬁq to the federal contract
storage rights in Article 7.3.1 that is not rented
through the Shoshone-Bannock Water Bank or otherwise
usé§ or exchanéed pﬁ}suanﬁ to Article 7 to any water
bank created puréuant to state law in the Snake River

basin above Milner Dam on the same terms  and
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conditions as any cother water user may assign water té
such a water bankX.
.10 The parties agree that proceeds from renting all or
.any part of the federal contract storage rights
pursuant to Article 7.shall not be subject to any form
of taxation Qr'alienation by the State or the United
States, as provided for by legislation required by
‘this Agreement, absent the written consent of ﬁhe
.Tribes.
.11 The Tribes' exercise of the right to rent the storage
watér accruing to the federal contract storage rights
described in Article 7.3.1 shall in -ﬁo eveﬁt be
"construed or interpreted as
A;i any forfeiture, abandonment, relinquishment,
or other _loss of all. or any part of their
federal dontract storage rights, or

.1l subject to any constraints on the amount of
rental income or other compensation received
by the Tribes. |

.12 Neitﬁer the state. nor the .Uﬁited States shall be
liabie for any financial losses suffered by the Tribes
or 'any other persoh‘as a result of any rental of water
from the Shoshone-Bannock Water Bank pursuant to
Article 7.3.4.

5;4 Instream_fléws'én aﬁd adj;ceﬁt'to the Resefvatipn:
<1 In ;ddition to the rental of water for instream flows

-putsuant‘to article 7.3, the Tribes shall be entitled
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.to use storage water accrued to the fgderal cantract

étorage space listed -in Article 7.3.1 not used,
exchanged, or rented pursuant to _Aitic;e 7.3 for
instream flows for river reaches on or adjécent ta the
Reservation.

The Tribes shall have the right to use the natural
flows of all waters arising wholly within and
tréversing only Reservation lands for instream flows.
The Tribes shall have the right to use up te 15,000
AFY from the storage. water rights described in
Articles 7.1.19 and 7.1.20 for instream flows in
reaches of thé Blackfoot River, Prior to releasing
water for instream flows in reaches of the Blackfoot

kivgr, the Tribes agree to give notice as provided in

Article 8.5..

7.5 The Tribes nay transfer or lease within the Reservation all

or any portion.of the tribal water rights set forth in this

Article 7, if the transfer: -

-1

.2

E e

.5

is to any bheneficial use,

does not exceed the maximum Jdiversion rate not

. withstanding the pericd of use,

does not exceed the annual volume of diﬁersion,
does not exceed the annual volume‘of-consumptive use,

is to any place of use within the Reservation, except

fas~t0!the:watqr.riqht5'desqribed in Articles 7.1.2,
'7.1.3 and 7.1.14, where the place of ‘use 1is

‘specifically restricted by this Agreemént, and
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.6 does not change the source, except as permitted by
“Articles 7.1.2, 7.1.3,-and 7.1.18.

7.6 . The Tribes may change i:he points of diversion and periods
.of use of the water right: described in Article 7.1.1
provided the change: |
el is to any beneficial use,

.2 does not exceed the maximum diversion Arate not
withstanding the periocd of use,

.3 ' does not exceed the annual volume of diversion,

.4 ~does not exceed the annual volume of consumptive use,
and

.5 —-does not result in an injury to a water right.

7.7 Whenever thé Tribes or the United States intend to change
'or add a pci‘nt of di_version or change the period of use of
- all or part of the ﬁater right described in Article 7.1.1,

the Tribes or the Uﬁitéd States will i:repare a written
Notice of Transfer of this water right. The "fribes or the
United States éhall :—;érve a copy of the Notice of Transfer
on ‘each member of the Intergovernmental Board and shall
publish the Notice of Transfer at least once a week for two
consecutive weeks in a newspaper printed within the co'unty
wherein the point of diversion lies, or in the event no
: _newépaper' is printed within that county, then in a
newspaper of general | circulation tfxerein; The Tribes or
ﬁ:he ‘United S{:ate;r; shall - complete the service aﬁd.

publication at least one hundred and twenty (120) days
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prior to the intended change. The Notice of Transfer shall

contain the following inforﬁétiqn:

.1 The amount of water in CFS and/or AFY that is to be
changed including any reductions that will occur at
any ekisting points of diversion, if applicable;

.2  The 1g§al descriptions of the locations of any new or
changed points of diversion including any points of
diversion that will no 1cng§r be used, if applicable;

.3 The period of use duriﬁg which the water will be used
as a result of the change including periods during

~ which water will no longer be used or periods during
which water use will be reduced as a result of the
change; and

.4 A statement that any person 'who believes that the -
change will injure a water right shall file a Notice
of Objection with the Intergovernmental Board within
ten days of the last date of sarvica.or publication.

Any person claiming that a change in a point of diversion

or period- of use of the Tribal water right in Article 7.1.1

will injure a water right shall first request mediation

before the Intergovernmental Bogrd prior to seeking
judicial-relief.

.1 In'any proceeding, tﬁe person claiming that a change
will injure the objector's water right shall have the
burden of prgving thét an. injury will occur.

.2 Upon receipt of ﬁny objection, the Intergovernmental

Board shall attempt to mediate the dispute. After .
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reviewing all relevant data .and informatién, the
Intergovernmental Bdarci shall make a recommendation
fegarding the chanQe if there is a consensus. In the
event the Intergovernmental Board determines that the
proposed change would injure an objector's water
right, its_recommendation shall address whether it is
possible to mitigate the injury'in a way that will
allow the Tribes to achieve the‘ purposes . of the
change. l
.3 In the event that the Intergove:nmentél Board fails to
mediﬁte the dispute, judicial relief may be sought by
the chjector.
Except as provided in Article 7.3,1n9 Tribal water rights
or water may be sold, leased, rented, transferred or
otherwise used off the Reservation.
Stock watering may pcdur anywhere Qn Indian lands  from any
part 6f the water system on Indian lands and may be used
year around as a part of each water right defined in this
Agreement except no diversion from a point off the
Reservation for stockwater shall be wmade during the
non-irrigation season.

The Tribes have the right to generate hydropower incidental

~ to water delivery for the other purposes specified in this

Agreement as Well as pursuant to Article 7.5.

~The Tribes mafA_cnnst:uct,j operate ‘and waintain future

storage projects or reservoirs located within the

"Reservation to the. extent that such projects are not
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inconsistent with the water _rights .set forth in this
Agreement.

7.13 If any allottee or Tribal member is decreed a water rigl_'xt
in the SRBA for Indian lands, there shall be a
corresponding reduction in the Tribal water rights set
forth in Article 7.

7.14 Tha State shall have tha responsibility to deliver the
federal contract storage water deééribed in Article 7.3.1
w.:i.thin any established wgfer district.
 ARTICLE 8. ADMINISTRATION OF WATER RIGHTS

8.1 The Parties recognize and respect the sovefe'ignty of the
Tribes, the State, and the United sStates, as well as the
powers and limitations accompanying the saovereignty of each
government. In order to strike a -bétlance among these
sovereign interests, the parties, cangistent with
applicable law, agree to cooperate in administration of
water resources to protect the use of all 'water rights
decreed in the SRBA .

8.2 Except for the Snake River and the Blackfoot River, the
‘parties agree to administer water rights within the
Reservation a§ follows:

.1 The Trikes shall administer the distribution of all
“ Tribal water ;iéhts within the Reservation.
.2 Upon reasonable notice, the Tribes and the United

States agree to provide access to the State to inspect

water: ‘moniteoring devices and diversians within the
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Reservation. The Tribes and the United sStates may

accompany the State.

.3 The Tribes shall adopﬁ and submit a Tribal Water Code
to the Secretary for approval. The Tribal Water Code
shall, in part,

R § provide for a Reservation Watermaster,

ii establish a Tribal ﬁater Commission to manage
fhe Tribal water delivery systems on the
Reservation, and |

Liii provide for monitoring of and enforcement of
Tribal water rights.

.4 Pending adoption and approval of a Tribal Water Code,
the Secretary, as trustee for the VTribes, shall
temporarily administer the-distfibuticn of the Tribal
water ridhts within the Reservation.

.5 Consistent with Article 5.2.1, the United States shall.
administer the distribution of the Fort Hall Indian
Irrigation Pfojedf water rights and the Fort Hall.
Agency water rights from the point the water is
- delivered to the project facilities.

.6 fhe State shall administer the distribﬁtion of those
rights acquired under state law within the Reservation
that are-not a part of the Fort Hall Agency, Tribal or
Fort Hall Indian Irrigation Project water rights. |

.7. . Upon Areasonaﬁie nétibe and in accordance with
appliéablé law, the Tribes and the United States may

inspect water monitoring devices and diversions within
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the Reservation feor those water-rights administered
under Article 8.2.6. . The State may accompany the
Tribes and the United States.

.8 The Tribes or the United States shall install or cause
to be installed monitoring devices for administration
of Tribal water rights within the Reservation to the
same extent as required of other water users in Idaho.
The cost of these monitoring devices shall be paiad
from the funds-autho;ized by Congréss_as required by
Article 13.2. The United states, the Tribes and the.
State shall monitor those diversions that each party
actﬁally administers within the Reservation andAreport
the  diversion  records each year to the
Intergovernmental Board by March 1 of the year after
each reporting year.

8.3 Although tha~ﬁater_r&ghts from the Blackfoot River have
been ' delivered for over 100 years without any disputes
a;ising between +the Tribes, the United States, and the
State over administration, the parties heretofore have heen
unabla to agree upon their respective authority to
administer water rights from the Blackfoot River, The
partiés agree to avoid litigation by continuing to
administer the water rights decreed in the SRBA from the

Blackfoot River as water rights from the Blackfoot River

- -

‘have been administered in the past. The parties also agree

‘as follows:
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.1 To prepare and implement a Blackfoot River Water
| nanagemeﬁt Plan to satlsfy the purposes set forth in

the Attachment; |

.2 To install or cause to be installed monitoring devices
on all present and future points of diversion from the
Blackfoot River; and

.3 To provide access to inspect water monitoring devices
and diversions on the Black:oot River where necessary
for administration of rights to divert water from the
water system. A party requesting access to a
monitering davice_shall provide reasonable notice, and
the party providing access to the monitoring déviﬁe ar
diversion may accompany the inspecting party.

8.4 The.pa:ties agree to administer water rights from the Snake
River as foilows: |
.1 The State shaii account for and administer the

diversion éf water from the énake River by all water
users, including.the United‘states and the Tribes, in
conformance with the SRBA decree. The State, in
administering such waters, shall ensure the delivery
to all water ﬁsérs, including the United States and
the Tribes, their 1legal entitlement to water from
nﬁtufal flow and.storage. The United Stﬁtas shall be
solely resﬁonslbie for the physical operation of its
Snake River diversion facilities in accordance with
the 'Snake River Watermaster's directicn. 1In the event

thé ‘United States disputes the Snake River
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Watermaster's direction regarding the administration
-of its Snake River di;ersion, the dispute shall be
resolved by the District Court. 'bistributioﬁ of the
waterAafter diversion by the United States shall be in
accordance with Articles 8.2.1, 8.2.4; 8.2.5, and 8§.3.

.2 IDWR shall prpvide the Intergovernmental board, upan
request, any Snake River water measurement data cf |
reports gathered or'p;epared by or for IDWR.

.3 Upon reasonable notice, the State agrees to prﬁvide
the Tribes and the United States access to inspect
water monitoring devices and diversions on the Snake
River where necessary for - purposes of the
‘administration of Tribal or Fort Hall 1Indian
Irrigation Project water rights from the water system.
The State may accompany thé pa;ty inspecting the
-monitoring device or diversion. A

Because of the need to provide for cooperative planning and

management of water resources, the Tribes or the United

States agree to prepare a written Notice of Use of a

Tribal wéter right whenever the Tribes or the United States

infénd to (1) transfer or lease within the Reservation the

right to an existing use, (2) put to use within the

Reservation any portion of the Tribal wafer right which is

not in present use, or (3) undertake a cembination of (1)

- -

and (2).
.1 The ‘Notice cf. Use shall contdin the following

information:
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.ii

Jiii

Jiv
.V

Lvi

vidi

viii

The Right Number of the Tribal water right(s)

-described in Articles 7.1.1 through 7.3.1 to

be changed or used;

A legal description of the location where the

" Tribes or the United States will use the water

right;

A legal description of the location where the

" Tribes or the United States will reduce the

use of water as a consequence of the transfer .
and of the point .of diversion where the Tribes
or the United States will reduce the

diversion, if applicable;

The ownership status of the land where the

Tribal water right will be used;

The legal description of the new point of
diversidn;

A harrativé description of the proposed
diversion works such as the size of pumps,
ditches, wells, etc.}

Thé amount of water stated in AFY and in CFS
to be used on the 1ocation. desqribed in

Article-8.5.1.ii; and

The nature of use of the Tribal water right at

the location described in Article 8.5.1.1ii.

-

.2 Notices involving 25 CFS or more, or 7,500 AFY or more

and notices involving any increase in the diversion

rate or volume of the right described in Article 7.1.1
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shall be served on each member  of the
Intergovernmental Boafﬁ at 1least thirty (30) days
prior to the transfer, lease or new use,

.3 Notices involving less than 25 CFS or less than 7,500
AFY =hall be served on the Intergovernmental Beard
annually at the time of.the annual report provided for
in Article 8.2.8 provided that no notice will be
required for transfers, leages or new uses of 0.04 CFé
dr 2.2 AFY or less.

8.6 The State agrees to pfovidg written notice to the Tribes
and tné Fort Hall .Agency Superintendent whenever an
appliqation for a state watér right permit is sought for a
water use in the Upper Snake River mainstem, the Blackfcot
River basin, and the Portneuf River basin. The report
shall contain among the following:

.1 the permit numbér of the state water right appiied
for;

.2 a legal description of the location of the proposed
place of use;

.3 theiownership status of the land where the water will
be used, if known; | .

.4 the 1eg§1. description of the proposed point of
diversion; and

.5 a narrative description of the proposed diversion
works, such as the size of the pumps, ditches, wells,

etc. .
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ARTICLE 9. INTERGOVERNMENTAL BOARD

9.1 - In récognition of the conc;rns of separate sovereigns as
well as the hydrologic and economic inter-relationships of
water use within the Snake Biver basin, the parties agree -
to continue cocperative efforts to efficiently manage water
resources and to fairly resolve disputes arising under this
Agreement without resorting to litigation.

9.2 The parties agree to creatae a three~member
-Intergovernmental Board composed of the Chairman of the
Fort Hall Business Council, the Director of the Idaho
Depaftment of Water Resources, and the Secretary, or their
desiénees. |

"9.3 The Intergovernmental Board shall assist in the
implementation of this Agreement and shall mediate disputes
arising among the parties regarding the interpretation of

this Agreement.

ARTICLE 10. PINALITY OF SETTLEMENT AGREEMENT

10.1 In lieu of filing claims by or on behalf of the Tribes in
the SRBA and pursuant to Idaho Code § 42—1409_(3) (Supp.
1989), the partiés agree to submit this Agreement to the
Director. The Director shall submit this Agreement and an
abstract of the water rights listed in this Agreement to
the Fifth Judicial District Court of the State of Idaho, in
and for the County of Twin Falls pursuant to Idaho Code
§ 42-1411 (Supp. 1589); " other persons not signatory to

this Agréement maf file objections.

THE 1990 FORT HALL INDIAN WATER RIGHTS AGREEMENT - Page 63 of 74




10.2 At the time thé Director s_ubmits this Agreément and the
abstract of this Agreement qto the Fifth Judicial District
Court of the State of Idaho in and for the County of Twin
Falls, the State and the United States shall file a motion-
seeking approval of the water rights in the Aqreement as a
decree in the SRBA. The parties agree to jointly support
and defend this Agreement against any and all cobjections ox
other . challenges that may arise in any phase of the
Adjudication, including any appeals, and :‘in‘ securing any
necessary ratification of this Agreement.

10.3 The United States' and Tribal water rights confirmed in
this Agreement shall be final and conclusive as to all
parties to the Adjudication once the Agreement becomes
effective as provided in Article 18.

10.4 The Tribal water rights recognized in Article 7 are in full
satisfaction of all water rights or claims to water rights .
of the Tribes, its members, and its allottees within the
Upper Snake River basin. If a member or an allottee is
decreed a water right fbr_ Indian land_s', then . a
correspending reducticn will be made in the Tribal wa;ter
rights set forth in Artic_,‘l.é_ 7. This Ag_r_eément .does not
apply to state water r.ight' claims of Tribal members for
non~Indian lands. |

ARTICLE 11. DISCLAIMERS AND GENERAL PROVIZIONSG
Al.al _:Hqthifﬁng in . this 73\g'reem;n't:‘, shail be s§ construed or

interpreéted:
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.1 'To establish any stghdard to be used for the
quantification of federal reserved water rights or anf.
other Indian water claims of any other Indian Tribes
in any judicial or administrative proceeding;

.2 To restrict the acquisition or exercise of an

_abprcpriative right to the use of water under state
law for present Tribal or allotted lands, provided the
Tribal water rights confirmed iﬁ this Agreement have
been fully utilized at the time the application is
made, or are not physically available for use through
reasonable diversion facilities;

.3 To restrict thé power of the United States to reserve,
or of the United States or the Tribes to acquire water
rights in the future, in accordance with this
Agrgement-and other applicable law;

.4 To 1limit in any wﬁy the rights of the parties or any
persen to litigate any issue.or question not resolved
by this Agreement; |

.5 To limit the authority of the United sStates or the
Tribes to administer their respective water righgs in
accordance . with the constitution, statutes,
régulations, and procedures of the Uhited States or
of.the Tribes except as expressly provided herein;

.6 To restrict, enlarge, or otherwise determine the
subject matter‘juriéﬁiction of any state, tribal or

fedéral court:;
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.7 - To commit or obligate the United States, the State, or
the Tribes to expené' fugds ‘which have not been
appropriated and budgeted;

.8 To‘quantify or otherwise determine Walton Right claims
that may be made in the SRBA;

.9 To imp#ir or impede the exercisehof any Treaty rights
reserved for members of the Tribe pursuaht to Article-
4 of the Second Fort Bridger ?reaty of July 3, 1868,
15 stat. 673;

.10 To waive or prejudice any contention by any party to
this Agreement regarding the location and extent of
the Reservation's norfhern and western boundaries
along or within the Snake River and the Blackfoot
River, as well as the ownership Ef the beds and banks
af those rivers to the ordinary high water mark;

.11 To preclude the Tribes from partiﬁipatimg in future
water storage projects in the.Uppe; Snake River basin;

.12 To gquantify or otherwise determihe any water right
claims of the <City of Pocatello under the Act of
September 1, 1888, ch. 936, § 10, 25 sStat. 452 or the
sources from which such claims -may be satisfied,
‘provided that in the event the city of Pocatello is
determined to be entitled to such a right, such right
shall be in addition to the Tribal water rights set
forth in this Agreement; |

.13 'I'o“‘:quantify or otherwise determine any water right

claims of the Northwestern Band of Shoshone, if any;
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.14 To waivé any applicable federal environmental law;

.15 To impair or impede afhe exercise of any civil or
regulatory authority of the Tribes, the State, or the
United States; and

.16 'I‘o. q&antify or otherwise determine any water right
claims for the United States that are not gquantified
in this Agreemant.

11.2 This Agreement represents a settlement of federal reserved
water right claims of the Tribes under the Winters Dbctrine
that are unique to the Reservation. The parties are unable
to agree on whatﬁer the reserved water rights doctrine
extends to ground water. In order to avoid litigation,
however, this Agreement recognizes federal reserxved water
rights to groundwatér for the Tribesr as described in
Article 7. Because this Agreément is a resolution of a
disputed claim, it is not and shall not be uéed as
'precedent for any other federal reserved water right claim.

11.3 This Agreement has been reached in the process of good
faith negqtiations. fpr ‘the purpose of resolving legal
disputes, including pending 1litigation, and 'all parties
agree -that no offers\and/or compromises made in the course
thereof shall be construed as admissions against interest
or be used in any legal proceeding. |

11.4 Entry of judgment as set forth ébove has been consented_té
by the parties withéut,trihl'or adjudication of fact or law
herein and without the judgment constituting evidence or an

.admission by any party, with_réspect to apy issue.
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11.5 The Tribes and the United states reserve the right to

assert federal reserved water right claims for instream

flows in the Salmon River "basin, the Clearwater River

basin, and the Snake River basin below Hells Canyon Dam;

however, no such instream flow claims made by the Tribes or

tha United States on behalf of the Tribes below Hells

Canyon Dam shall require water to he supplied from above

Hells Canyon Dam to satiéfy' such claims. All parties to

this Agreement agree to engage in good faith negotiations

in an attempt to settle these remaining claims.

11.6 The Tribes resefve the right to develop geothermal ground

water on the Reservation having a temperature of at least

two hundred twelve (212) degrees Fahrenheit in the bottom

of a well.

11.7 Performance by the United States of the actions required by

this Agreement, including the congressicnal authorization

and appropriation of any funds for deposit in the Tribal

Development Fund described .in Article 13 shall

conditioned on the Tribes executing a waiver and relea

be

se of

any -and all existing claims against the United sStates

arising in whole or in part from or concerning water rights

finally settled by this Agreement, and for lands or water

that have been inundated by the past construction or

enlargement of American Falls Reservoir.

11.8 None of the parties will assert any claim against another

-party arising out of the negotiation of this Agreement or

the entry by the Fifth Judicial District Court of the state
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11.9

11.10

12.1

12.2

12.3

of Idaho in and for the County of Twin Falls of a decree'
embodying the water rights llsted in this Agreement.

The United States, in its trust capacity for the iribes
only, and the Tribes agree not ta object to water right
claims filed by non-federal water users within the Upper

Snake River basin in the SRBA that have no potential impact

-on the Tribal water rights set forth in thisAAgreement.

The United States and the Tribes agree not to make any
claims against, or seek compensation from, any non-federal
party to this Agreemenf for lands or water that have been
inundated by the past construction or enlargement df
American Falls Reservoir.
ARTICLE 12. PROTECTION OF EXISTING USES

Nothing in this Agreement alters the water right priorities .
aé established by Section 3fb) of the Michaud Act,‘ or
Article 15 of the Michaud Contract, which the United States
and/or the Tribes entered intc as part of the authorization
of the Michaud Division. |

The Sacretary shalil éontinue to provide all project water
users within the Fort Hall Indian Irriqation'Project their
project water entitlements pursuant to their project

contracts.

The United States agrees to seek legislation autnofizinq :

‘the Secretary to contract with the Idaho Water Resouxjcé

Board or another appropriate contracting entity acceptable
to the Committee of Nine for the B80,56¢ acre feet of

noncantracted stofage space in Ririe Reservoir and the

THE 1990 FORT HALL INDIAN WATER RIGHTS AGREEMENT - Page 69 of 74




.18,980 acre feet of noupcntractéd storage space in
éalisades Reéervoir, provided that such entity makes
application for the space within one year of the date such
lejislation becomes law. This space is estimated to
provide on average approximately 45,000 AFY, The
legislation shall provide for forgiveness of the repayment
obligation associated with the construction ﬁcst for the
‘noncontracted storage space; provided the contracting
entity shall be responsiblé for operaﬁion and maintenance
costs associated with ﬁhis storage space. |
12.4 The parties agree not to unreasonably oppose the efforts of
any party- to further mitigate the  ‘effects of the
. implementation of this Agreement on existing water users.
| B 13. IBUTION ITL
13.1 The United States agrees to seek appropriations to continue
to acquire up to 9,006 acres of land and grazing rights at
Grays Lake, at a cost not to exceed $5,000,000, for the
acquisition of lands, grazing rights and related
.imﬁrovements to enhance the operation and management of the
Fort Hall Indian Irrigation Project, particularly through
increased storage capacity and retention period of the
rgserﬁoir, and the operation of the United States Fish and
Wildlire Service refuée-at Grafs Lake.
13.2 The United Sfataé agrees to_rassist the Tribes in
inplementing a .Triﬁal Jiter management system for the .
Reservation. The total cost of this rgdéral assistance to

the Tribes for this Tribal water management system shall
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13.3

13.4

13.5

not exceed $7,000,000. The United States agrees to seek

appropriations of the $7,006,000 as follows:

.1 $2,000,000 in the first fiscal year following the
effective date «of ‘this Agreement as set forth in
Article 18, and

+2 an additional $5,000,000 payable over a twenty¥year
'(Zo—year) pericd. | |

The United sStates agrees to seek an appropriation of

$10,000,000 for a Tribal Development Fund payable in equal

amoﬁnts of $2,000,000 each fiscal year for each of the five

(5) years following the effective date of this Agreement as

set forth in Article 18. Under no circumstances shall

these funds be distributed on a per capita basis to members

of the Tribes.

Federal financial contributions to this settlement will be

budgeted for, subjec£ to the availability of funds, by

October 1 of the year following the year of enactment of
the authorizing legislation described in Article 18.
The state will seek an authorization to provide $250,000 of

in kind services to assist the Tribes in implementing this

Agreement and will seek an appropriation of the monies

necessary to pay the filing fees for the Tribes and the

‘United sStates claims quantified as a part of this

‘Agreement. These fees are estimated to be $250,000.

ARTY -gg ],!; BUCCESSBORS
This Agréement shall bind and inure to the banefit of the

respective successors of the parties.
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15.1 This Agreement sets forth ;11 understandings between the
parties with respect to water rights and claims to water
rights for the Tribes, its memhe.r:&.v.,' and its allottees in
'the  Upper Snake River basin. There are no other
understandings--no c_ovenants ' promises, agreements,
conditions, either oral or written7-bétween the parties
other' than those contain_ed herein. The pﬁrties expressly
reserve all rights not granted, recogniie& or settled by
this Agreement. |

15.2 Ratification of the water righfs set qu&tﬁh in Article 7 is
irrevaocable; however, the balance of this rhgfeement may be
modified only upon the joint consent of the 1egislati§e
bodies of the Tribes and the State, and to the extent an
interest of the  United States may be affected, the
Secreétary or the United States Attorney General, as
appropriate. . |

I 16 : oF nINGa

He'adingé appearing in this Agreement are inserted for

convenience and reference . and shall not be construed as

. interpretations of the text. |

ARTICLE 17. MULTIPLE ORIGINALS
This Agreement is executed in quintuplj.cate. Each of the

five (S5) agreements with an original signature of each party

shall be an original.
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ARTICLE 18. EFFECTIVE DATE

This Agreement shall be effective only when all of the

following events have coccurred:

-1

2

o4

.5

This Agreement is executed;
A decree acceptable.to the parties quantifying  the
water r:i.gfxts in this Agreement and the water rights of

the United States for the Fort Hall Indian Irrigation

 Project and for the Bureau of Indian Affairs Fort Hall

Agency has been .eﬁtere'd by the Fifth Judicial District
Court cf 1;.he State of Idaho in aﬁd for the County of
Twin Falls and beccme final and ncnappealable,
Adoption by the Idahc Water Resource Board of the
Shoshone~-Bannock Water Bank Rules and Regulations
consistent with Article 7.3;

All federal and state expenditures required by this
Adreement have been authorized;

Ratification of this Agreement by the Legislature of

‘"the State of Idaho;

Approval ¢of the Agreement by the general membership of

the Shoshone-Bannock Tribes;

.The Bureau of Reciamati‘on has entered into a storage

contract with the Idahc Water Resource Board or a

- dasignea of the Committee of ‘Nine in accordance with

Art::.cle 12.35 and

Congressional approva;l of this Agreement.
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The parties have executed this Agreement on the

following their respective signatures.

CECIL ANDRUS
Gevernor, State of Idaho

Chairman,
Ydaho Water Rescurce Board

7.5~ %

Date

Attorney‘¢General,
State of Idaho

25 /90

Date

//D 4.@9 DAL s

PAUL BERGGREN
Chairman
Committee of Nine

7/9/%

Date

SLEY EDHO

Chairman, shone-Bannock
Tribal COuncil )

7./

OWARD FUNKE
Tribal Attorney
Shoshone-Bannock Tribes

-stant Secretary for
Indian Affairs

Zot-90
Date

T O M

CHARD B. STBIIRT
Assistant Attorney General
Land and Natural Resources
» Division :

U.S. Department of Justice

7//6./‘?&'

Date
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‘MAR-BB~1995 17:63 FROM BOISE FIELD SOLICITOR TO

Lynn Ca[[,u; ot TE7~OFTE
PUBLIC LAW 101-602 [H.R. 6388]; November 16, 1390

FORT HALL INDIAN WATER RIGHTS ACT OF 1990
For Signing Statement of Act, ses p. 4393-1.

. An At 1o oppreve the Fert Hell indlen Water Righle Setlecaser, gndd fur ofher purpeser.

Be it enacted by the Senate and House of Rapmantatuw of the
United States of America in Congress assernbled,

SECTION 1. SHORT TITLE.

{{39‘3 Act may be cited as the *Fort Hall Indian ‘Water Rights Act
0

SEC. 2. DEFINITIONS.

For the purpases of this Act, and for no uther purposes—
(1) The term “Agreement” means the 1990 Fort Hall Indian
Water Rights Agreement” between the State of Idaho, the
Sheshone-Bannock Tribes, the United States, and other partici-

pating parties.

(2} The term “Committee of Nine” means the advisory
committee of water district 01, which is the instrumentality
created by the Director of the Idaho Department of Water
Resources pursuant to Idaho Code 42-804.

(8) The terrn “Final Decree” means the garttal decree
confirming the Tribal water rights described and quantified in
Article T of the Agreement to be entered after the date of
enactment of this Act and following submission of the Agree-
ment as provided for in Article 10 of the Agreement in Uivil
Case No. 39576ﬁ1edmthef'iﬁhJudicia1D:stmtwurtofthe

9GBETeEdz  P.O1/86

Fort Hall Indian
‘Water Rights

- Act of 1990,

{daho.

State of Idaho in-and for Twin Falls County on June 17,
trseof ;

entitied In Re the General Adjudication of Rights to the
Water from the Snake River Basin Water Systen:.

{4) The term “Fort Hall Indian Irrigation Project” means the
Federal projett constructed to provide water for the irrigation
of Reservation Iands and certain ceded lands.

{5) The term “Idaho Water Resource Board” means the Idaho
State Water Resource Agency constituted in accordance with

,.,Idaho itution amcle mctmn XS .or any SUCCEsI0T

triﬁwm“ daan"meanf:anype&sonwhowam%mb«ofa
rdboymzedasebsible r Spec rograms am sérvices
_ prow.dod by .the United States becxuse o? person’s status as
Indiak®is recognized as an Indian under tnbd law; or:holds
or:s reooéﬁmdbytheSacretarymeﬁeibletohold re&tncted
trust propetty on the
(1) ThedErm “Indian lands maans (&1 all lands mthiit the
. exterior béundaries of the. Reservation that are held in trust.or
_owngd for the Shoshone-Bannock Tribes or an Indian, and ¢B)
those:lands gutside the exterior boundaries of the Reservation
-held in trust for or owned by the ShoshpneBannock Tribes or
.Zheld i trust for or owned, g: to a- mctncubtl on alienation

byginember of. thb Shosh nock Tribes,
- st v . LI
. i By "“n\'-.‘ °

: aft Tyt - s

104 STAT. 3059

von oy * -
R e et e iaaen
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(8) The term *“Michaud Act” means the Act of August 31,

1954, chapter 1159, 68 Stat. 1026,

(9) The term “Michaud Contract” means that Memorandum
Agreement of April 25, 1957, between the Bureau of Reclama-
tion and the Bureau of Indian Affairs relating to the water
supply for the Michaud Division. - c

(10} The term' “Michaud Division” means that division of the
Fort Hall Indian Irrigation Project authorized by the Act of
August 31, 1934, chapter 1159, 68 Stat. 1026.

(11) The term “Party” or “Parties” means any entity or
entities that are party to the Agreement.

{12} The term “Reservation” means the Fort Hall Indian
Reservation. :

: (13) The term “Secretary” means the Secretary of the In-
erior.

{11} The term “Tribes”" or “Tribal” rmeans the Shoshane-
Bannock Tribes, its members, and its allottees.

{15) The term * gg;rfnake River Basin” means that portion
of the Snake River Basin upstream from the Hells Canyon Dam,
the lowest of the 3 dams authorized as FERC Project No. 1971,

SEC. £ FINDINGS.

The purpose of the Fort Hall Indian Water Rights Settlement Act
of 1990 is to achieve a fair, equitable, and final settlement of all
claims of the Shoshone-Bannock Tyibes, its mernbers, and its
allottees and the United States on behalf of the Shoshone-Bannock
Tribes, its members, and its allottees to water rights in the Upper
Snake River Basin, - '

SEC. 1. RATIFICATION OF AGREEMENT.

. 'The Agreemont is hereby approved, ratified, and confirmed. The

Secretary is authorized and directed to implement the Agreement
on behalf of the United States.

SEC. 5. PROTECTION OF EXISTING USES.
(@ ConTRACT FOR StoRAGE SpacE-~Tha Secretary is authorized

and directed to contract with the Idaho Water Resource Board or -

another appropriate contracting entity acceptable to the Committee
of Nine for 18,900 acre feet of stos;age g‘;ge in the Palisades

Reservoir and the 80,500 acre feet of storage space in the Ririe -

Beservoir provided that the contracting entity makes application for
the noncontracted storage space within-1 year of the date of this Act
and the contracting party agrees to pay all operation and mainte-
nance costs associated with the space. The repayment obligation
associated with the construction costs for such noncontracted stor-
age space is hereby deemed repaid by this Act. All exemptions that
result from such a repayment shall be deemed to be applicable
without further qualification on the part of such contracting entity.

and with respect to subsequent ugers of this watey, the Reclamation -

laws shall apply only to the extent such laws would have applied to
such subsequent users prior to the date of this Act. -

_ (b} LiMITATION ON SEITING Asing Finai Decree—Neither the
Committee of Nine nor the State shall have the right to set aside the

" Final Decree because either fails to make application for the storage

spuce referred to in subsection (a) of this section within I year of the
date of this Act. . ]
3060

.i,::a::;.‘gd;i%Q'.:'L__-.‘ Tn .



MAR-B8B-19395 1T7i84 FROM BOISE FIELD SOLICITOR TG 9387842 P.93/86

Nov. 16 FORT HALL INDIAN WATER RIGHTS ACT P L. 101602

SEC, 6. USE. TRANSFER. AND LEASE OF TRIRAL WATER RIGHTS.

(e} TRANSFER AND Liase oF TriBAL WATER RicHTs WITHIN THE
RESERVATION.—The Tribes ghall have the right to transfer or lease
within the Reservation all or any part of the Tribal water right
confirmed in the Final Decree on the terms and conditions set forth
in article T of the Agreement. :

(b} RentaL of THE TRiBES FEDERAL ConTRACT Srorace WaTER.—
The Tribes shall have the right to rent, pursuant to Idsho Code 42-
1761 through 42-1755 as specified in article 7 of the ment, the
water accruing to Federal storage space held in trust for the Tribes
under the Michaud Act. _

(¢} InstrEAM Frows.—The Tribes shall have the right to use any
or all of the water accruing to Federal storage space held in trust for
the Tribes under the Michaud Act for. instream flows for river
reaches on or adjacent to the Regervation and up to 15,800 acre feet
per year of the storage water rights described in articles 7.1.19 and

E 7.1.90 of the ment for instream flows in reaches of the Black-
= feot River on the terms and conditions set forth in article 7.4 of the
. Agreement. ‘

(d) Rzquisrre CoNcmessioNar ArrrovaL-—Ratification of -the
Agreement as provided for by section 4 of this Act ghall constitute
the congressional approval, to the extent it is required by Federa}
law, of the uses described in subsections (aJ, (b), and (¢) of this
section. . ' :
(e} AMENDMENT oF MicHAUD ACT AND Conrtracr.—The Michaud
: Act and the Michaud Cortract are hereby amended to the extent 8 Stat. 1026
. m)ecaﬁ:ﬁry to authorize ﬂiw.le uses described in g;bsecgigs (a), (), an:l
(c) of the proprietary rights described in article T of the Agreement.
() Nu ALIENATION OE TAXATION OF PROCEEDS.—The proceeds from
leasing ‘water pursuant to subsection (a) of this section or from
renting ail or any part of the water accruing to the Federal contract
storage space pursuant to subsection (! of this section shall nct be
subject to any form of taxation or alienation by the State. = -
@) No FORFEITURE, ABANDONMENT, Loss, 0B CONSTRAINTS ON
INncOME—The Tribes’ exercise of the rights described in subsections
ta), (b), and (¢ of this section or nonuse of the Tribal water rights
shall in no event be cunstrued of interpreted as any forfeiture,
abandonment, relinqll'.‘lishment, or other loss of all or any part of the
Tribal water rights. Nor shall the exercise of the rights described in
subsections (a} and (b) of this section be subject to any, constraints on
the amount of incomeé or other compensation received by the Tribes.
{h) LaivaraTior. oN Orr-ResErvaTioNn Use.~Except as authorized
. by this section, no Tribal water rights or water sﬂsmbedm the
Agreement may be scld, leased, rented, transferred, or otherwise
used off the Fort Hall Indian Reservation. - : .
SEC. 7. CONTRIBUTION TO SETTLEMENT. - : Appropriation
(a) TrieaL DEVELOPMENT FUND.~There are hereby authorized to *WtnorFations
be qpp;og;riaté& to'the De?_ar’._'tn'lent of the Interior Bureau of Indian
Affairs $4,000,000-in the first fiscal year, $3,000,000 in the seconc
fiscal year; and $3:000,000 in the third fiseal year following: the
- effective date of this Act for payment to the Tribal Development
Fund, which the Secrétary is authorized and directed to establish for
the Shoshone-Bannock' Tribes. ‘Within 60 days of appropriation of
moneys for the Tribal Development Fund, the Secretary shall allo-
cate and make payment to the Fund. Once the funds are deposited

3061
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into the Tribal Development Fund, the Secretary shatl disburse the :

funds to the Tribes l‘xgon reﬁ:‘;.
_ (b Restrvation Waten AGEMENT StsTEM.—There is hereby _
authorized to be a priated to the Department of the Interior F&
Bureau of Indian jrg the sum of $3,000,000 in the first fiscal iy
vear, $2,000,000 in the second fiscal , and $2,000,000 in the third :
fiscal year following the effective date of this Act for use by the I
Tribes for development of a Reservation water ement system. -
Within 60 days of appropriation of moneys for the Reservation -
water management system, the Secretary shall allocate and make *
payment to the Tribes for the purposes described in this section.

(¢} ACQUISITION OF LANDS, GRAZING RIGETY, AND IMPROVEMENTS, —
There are hereby authorized to be appropristed to the Department
of the Interior u of Indian Affairs $5.000,000 for the primary
purposes of iring for the Fort Hall Indian Irrigation Project B
available lands and grazing rights adjacent to Grays Lake to en- -
hance the operation and manageinent of the project and of making N
related improvements as well as sding collateval benefits for the -+ ¢
operation of the Fish and Wildlife Service Refuge at Grays Lake.

(D) LtiTation oN Per Carrra Dismemurions.—Under no cir-
cumstances may any appropriated funds authorized by subsections
{a), (b), and (¢ of this section be distributed on a per capita hasis to
members of the Tribes. . o

(e} LaprTaTioN oN Berring Aswe FinaL Decee-—Neither the
Tribes nor the United States shall have the right to set aside the
Final Decree because Congress fails to appropriste the funds au-
thorized by subsection (a), (b}, or ic) of this section or because the
gmted States fails to acquire the grazing allotments adjacent to

rays Lake. . ) .
{0 Trust ResponsrsiLiry.—~Nothing in this Act shall be construed
or i to alter the future trust responsibility of the United
States to the Tribes nor to prohibit the "Tribes from seeking addi-
tional authorization or appropriation of funds for Tribal programs
OT purpoees. ' ' ,
SEC, 3. WAIVER OF CLAIMS.

(a) GENERAL AUTHORITY.—Upon the effective date of the Aﬁ'e-
ment, the Tribes and the U ited States shall be deemed to have
waived and releassd any and all water rights or claims to water
rights of the Tribes, its members and its allottees from any source
within the U Snake River Basin other than those set forth in
article 7. of the Agreement. This release shall not apply to water
right claims. under State law of Teibal members for lands not
defined as Indian lands for purpeses of this Act not to any other
Indian tribe or to any Federsl agency other than the Bureau of
Indian Affairs. Fort Hall Indida Agen‘{:{.r' .

(b} Warver or Craims AGAINST THE UNITED Srates~In consider-
ation of performance by the United States of all actions required by .
the Agreement and thiy Act, includi:ﬁ the congressional authoriza- |
tion, appropriation, and payment of all funds authorized in section 1
of this Act, the Tribes shall be deemed to have executed in return 2
waiver and release of any and all existing claims against the United
States;arisir;g in whole or in_part from or concerning water rights
finally settled by the Agreement and for- ands or water that have-
been inundated by the past construction or enlargement of Amer-

ican Falls Reservoir. 30 bﬁ,
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(¢) WaIver or Crams Acainst NoN-FEbEran Persons.—Upon
entry of the Final Decree confirming the Tribal water rights, the
United States and the Tribes agree not to make any claims against,
or seek compensation from, any non-Federal person for lands or
water that have baen inundated by the past construction or enlarge-
ment of American Falls Reservoir. In tﬁ:ovent funds are not paid
as set forth in section 7, the Tribes are authorized to bring an action
in the Unitod States Claims Court for such funds plus applicable
interest. The United States hereby waives any defense of sovereign
immunity to such action.

SEC 9. INDIVIDUAL ¥EMBERS AND ALLOTTEES OF THE TRIBES,

- The water rights described in the Agreement and confirmed in the
Tinal Decree are in full satisfaction of all water right claims of
members of the Tribes and allottees for Indian lands in th:cfligger

= . Snake River Basin. If any Tribal member or allottee is de a

o water right for Indian lands in Civil Case No. 39576 filed in the Fifth
Judicial District Court of the State of Jdabho in and for Twin Falls
County on June 17, 1987, entitled “In Re the General Adip@iaation
of Rights to the Use of Water from the Snake River Basin Water
System”, there shall be a corresponding reduction made in the
Tribal water rights set forth in the Agreement and the Final Decree.

SEC. 10, EFFECTIVE DATE.

(a) DisBURSEMENT oF Funps Uprox Errective Dars.—The mouneys
appropriated pursuant to the authorization in section 7 of this Act
‘shall not be disbursed until such time as the Agreement becomes
effective. If the Agreoment does not become effective, the moneys
SAl?rn be returnege tv?ai tlhe:i 1(’Eenerall Fund Dtlfle the Treasury, ang the

sement ma _ y any party to Agreement. ‘

{b} Foror AN}I’) Errecr—No pjxrﬂvislnn of this Act shall be of any
force unless the Agreement becomes effective as provided by article
18 of the Agreement. .

SEC, 11, DISCLAIMER.

{a) GENERAL DiscLamMEr.—Nothing in the Agreement or this Act
shail be construed in any way to quantify or otherwise affect the
water rights or water right claims of the city of Pocatello, Idaho, or
of any Indian tribe, band, or communiry, other than the Shoshone-
Banngck Tyribes. r

{b} RESERVATION OF TRIBAL CrAmMs.—~Nothing in this Act shall be
construed to waive any water rights or water right claims of the
Tribe or the United States on behalf of the Tribes except as set forth
in the Agreement. Nor shall anything in the Agreemnent or this Act
affect the water rights or water right claims of any Federal agency,
other than the Bureau of Indian Affairs. Fort Hall Indian Agency.

o) RESERVATION OF RicHrs.—The parties. expressly reserve all
!;ghts not granted. recognized, or settled by the Agreement or this
:bt .

(d} DiscLAIMER REGARDING OTHER AGREEMENTS.—Except as ex-
pressly provided in this Act, nothing herein shall be considered to

3065:.



S3g78842 P.B6/86

MOR-88-1995 17:87 FROM BOISE FIELD SOLICITOR TO
P.L. 101-602 LAWS OF 101st CONG—2nd SESS.  Nov. 1§

amend, construe, supersede. or preempt any State law, Fedaral laif“'
Tribal law, or interstate compact that pertains to the Snake River oz FEN
its tributaries. : : .

SEC. 12 PROTECTION OF TRIBAL WATER RIGHTS.

The Tribal water rights confirmed by the Final Decree shall bil;d “’i
and inure to the benefit of the Tribes and chall not be taken from -
them absent their consent and payment of just compensation. Co

Approved November 16, 1990.
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IN THE DISTRICT CQURT OF TﬁE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
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In Re SRBA REPORTER’S TRANSCRIPT

Case No. 39576

-

ioes -~

; RSN ED
; JUL 2 6 1995
. ; _
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D-a-t-e: ‘Tuesday, July 18, 1995
T-i-m-e: 9:20 A.M.
P-l-a-c-e: SRBA Courthouse, Twin Falls, Idaho
B-e~f~o-r-e: HON. DANIEL C. HURLBUTT, JR.

District Judge (without jury)

H-e~a-r-i-n-g: PROPOSED CONSENT DECREE ON 1990 FORT HALL
INDIAN WATER RIGHTS SETTLEMENT AGREEMENT

kkkdkhhkkhkbhbihdhhkhk ki hkd

TITLE




-
{/ ’ INDEX

‘“ kkkkkkkkhkkkktkhhkhkhhhk
l s _ Page:

1990 FORT HALL PROPOSED CONSENT DECREE & AGREEMENT
! WITNESS:
f David B. Shaw
Direct EXam (BG) +oveeececnnn Y -
I Cross ExXam (U.S.) ..ieereecoassancennnnana 103
Cross Exam (Sho-Ban) ..... seseansnsessass 108
' Exam by the Court ..... Ceeecasaaaa O e 1.
l hkkkkkkkhkkhkbhhkkkkhkhE® )
EXHIBITS:
I 1 - Director’s Report, I, IT & III ... ADMITD 9
g 2 - Stipulation & Order ... ADMITD 37

L 73 — Pubklic Law 101-602, 11-16-90 .+« ADMITD 1;2
Qg\ 4 - Report 101-831, House of Rep. " «.. ADMITD 112
? 5 = 2-14-91 Sho-Ban Resolution ... ADMITD 164

: 6 - U.S. V. Daniels decree ... ADMITD 165
E *********.*************

_ COURf RULING cecersvavaa 166
gl OPENING STATEMENT BYV THE STATE seeeenseras 2
g " REPORTER’S CERTIFICATE ceceeenaa. 175
';E

1

INDEX




o\

Multi-Page™

i COURTROOM OF THE DISTRICT COURT, 1 parties that signed off on the agreement, those
2 SNAKE RIVER BASIN ADJUDICATION 2 objections would have beea filed but for the
3 COURTHOUSE, 253 Third Avenue North, 3 - completion of the agreement; and that agreement
4 Twin Falls, Idaho, Tuesday, July 18, 4 occurred prior in time to the closure of the
5 1995, 9:20 A.M. 5 formal objection period or the submission of the
6 **!*tt*t**f***************ﬁ*t 6 director's repol-t for this area. It is on that
7 THE COURT:  Good morning, ladies and 7 basis that we believe that it's appropriate to
8 gentlemen. This is the District Court of the g8 view this as a contested case in which the
9 Fifth Judicial District in and for the State of 9 parties have settled as amongst themselves their
10 Idaho. I'm Judge Hurlbutt. 10 differences with respect to the determination of
11 This is the time and place set for a 11 the water rights for the tribe. i '
12 hearing on the Fort Hall Indian water rights 12 Under the consent-decree standard, the
13 settiement agreement and a proposed consent - 13 measure is whether the agreement is fair,
14 decree entered by the parties. 14 adequate and reasonable, and does not
15 The State of Idaho is here represented by 15 unnecessarily interfere or injure third party
16 Clive Strong. 16 rights. The agreement itself, we believe, meets
17 MR. STRONG:  Good morning, Your Honor. 17 the fair, adequate and reasonable standard
18 THE COURT:  And David Barber. 18 because it has been approved not only by the
19 MR. BARBER:  Good morning, Your Honor. 119 Idaho state legislature, but by Congress as
20 THE COURT:  The United States is 20 well. The congressional — there was extensive
21 represented by Peter Monson. : 21 congressional hearings on this that evaluated the
22 The record should reflect that 22 adequacy of the proposed agreement.
23. Candy Jackson is participating by telephone. 23 As to the injury, the injury issues have
24  Good morning, counsel. 24 been largely addressed by the agreement. The
25 MS. JACKSON:  Good morning, Your Honor. 25 agreement sets forth a mechanism by which injury
_ ' Page 1 Page 3
1 THE COURT:  The department of water 1 is taken into account to other parties, and
2 resources is represented by the director. 2 provides mitigation for other water users.
3 Good morning, 3 There remain no objections to the Fort Hall
4  MR.DREHER: Good morning. 4 water rights agreement at this time. There were
5 THE.COURT:  And Mr. Shaw, chief of the 5 approximately 212 objections initially filed. Of
¢ adjudication bureau. & those 212, all but, I believe, seven were setiled
7 Good morning, Mr., Shaw. 7 through stipulation that we will talk about this
8 MR, SHAW: Good morning, Iudge ¢ morning. And then as to the remaining seven, a
9 THE COURT: = Mr. Strong, we discussed 9 determination was made by this court that those
10  in chambers how we'll proceed on the agreement. 10 parties did not have standing to present evidence
11 I'll turn the podium over you. And since 11 in this case because they had failed to file
12 Miss Jackson is on the phone, ladies and 12 proper objections or notices of claim in the
13 gentlemen, we probably ought to use the podium 13 adjudication.
14 this morning.. 14 Given that, we think that we've met that
15 " Mrt. Strong. , 15 initial burden with respect to going forward
16 MR. STRONG:  Good morning, Your Honor. 16 under the consent-decree standard. We
17 We-are here on behalf of the State of Idaho 17 understand, however, because of the change in the
18 seeking approval of the consent decree that has 18 adjudication statutes, the court desires that we
{19 been entered into with the Shoshone-Bannock 19 go forward and present a case with respect to the
20 tribes regarding water rights for the Fort Hall 20 necessity of the various general provisions,
21 Indian Reservation. 21 remarks, and definitions that are contained in
22 As we've indicated to you in ch_mbers and 22 the agreement. And we're prepared to go forward
23 now formally on the record, we have proceeded in 23 with that showing that morning.
_{24 this matter as though this is a consent decree, 24 Under the new statute, the nrovisions that
25 Although there were no objections filed by the 25 are appropriate in the decree are those necessary
Page 2 ~ Page4
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for the definition, clarification or

1 1 A 1 was qualified as an expert in water
2 administration of rights. In order to provide 2 right adjudications.
3 testimony with respect to those issues, the State 3 Q. Thank you.
4 intends to call Mr. David Shaw of the department 4 MR STRONG: Your Honor, may I approach
-5 of water resources. 5 the witness?
6 Our intent would be to go through the 6 THE COURT:  You may, counsel.
7 decree that — the proposed partial decree that 7 Q. (BY MR. STRONG) Mr. Shaw, I've handed
& has been submitted to the court and is contained 8 you & document. It contains a2 blue cover
9 in the director's report, and speak only to those 9 entitled Director's Report, Parts I, I1, & Il
10 provisions that come within the purview of that 10 for the 1990 Fort Hall Indian Water Rights
11 necessity showing. And if that's appropriate, we 11 Agreement, Snake River Basin Adjudication, Civil
12 would proceed that basis, Your Honor. 12 Case No. 39576. '
13 THE COURT:  Very well. Mr. Strong, 13 Are you familiar with this document?
114 please call your first witness. 14 A. Yes, I am.
.15 MR. STRONG:  Okay, Your Honor. I would 15 Q. And what is your familiarity based:
{16 call Mr. David Skaw to the stand, please. 16 upon?
7 17 A. This is a document that was prepared
18 18 by the department of water resources as a )
19 ‘119 -director's report for the 1990 Fort Hall Indian
20 20 water right agreement. It also includes the
21 21 water rights for the non-Indian portion of the
2 22 Fort Hall project and for the Bureau of Indian
i 23 Affairs, Fort Hall agency. _
24 24 MR. STRONG:  Your Honor —
25 25 MS. JACKSON: Excuse me, Your Honor.
Page 5 Page 7
(1 DAVID B. SHAW, 1 This is Candy Jackson. I can't hear Mr. Shaw.
2 called as a witness by the State, being first 2 THE COURT:  Ali right. Thank you,
3 duly sworn upon his oath, testified as follows: 3 Miss Jackson. We'll try to reposition the
4 DIRECT EXAMINATION 4 microphone 0 you can hear.
5 BY MR. STRONG: 5 Q. (BY MR. STRONG) Mr. Shaw, will you
6 Q. Mr. Shaw, would you please state your 6 speak for the record to see if -
$7 full name for the record, your position with the 7 A. Okay. The document is the director’s’
T8 state, please? .8 report prepared by the department of water
19 A. My name is David, middle initial B., 9 resources for the 1990 Fort Hall Indian water
10 Shaw, S-h-a-w. I'm chief of the adjudication . 10 right agreement. It also contains the water
#f1  bureau for the Jdaho Department of Water 11 rights for the non-Indian portion of the project
12 Resources. 12 and for the Bureau of Indian Affairs, Fort Hall
3*3'.-;1 Q. Would you also provide your address {13 agency. - A
314  for the record, please" ' 14 MR. STRONG:  Your Honor, this document
15 A. Work address is 1301 North Orchard in 15 has been previously filed with the court; and
116 Boise. My home addrms is 802 South Plaza Road 16 we'd asked that it be made a part of the record
117 in Emmett, - 17 in this particular proceeding.
i8 Q. Mr. Shaw have you prevnously testlﬁed 18 THE COURT:  Would you like it marked
119 in this proceeding? {19 as an exhibit; or what's your preference?
20 A. Yes, I have. 20 MR. STRONG:  Your Honor, probably it
21 Q. Were you quahﬁed as an expert in 21 would be appropriate to mark it as an exhibit for
22 this proceeding? 22 this particular proceeding.
123 A. Yes, I was, 23 (State's Exhibit 1 MARKED)
Y24 Q. And in what eepaﬂty were you 24  'MR.STRONG: We would ask that it be
25 qualified as an expert? - 25 made part of the record. :
Page 6 . Page 8
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1 THE COURT:  Exhibit 1 which is the 1 decree contains the water rights held by the
2 Director's Report, Parts I, I, & Il to the 1990 2 United States for the use and beanefit of the
3 Fort Hall Water Right Agreement, has been marked | 3 Shoshone-Bannock tribes of the Fort Hall Indian
4 and shall be admitted into evidence 4 Reservation in the upper Snake River basin_
5 (State's Exhibit 1 ADMITTED) 5 Q. Okay. Turning first to right
6 MR. STRONG:  Thank you, Your Honor. 6 No, 01-10223 on page 13, looking down through
7 Q. (BY MR. STRONG) Mr., Shaw, would you 7 that right, there is a section on page 14 that's
8 identify the portions of this report? 8 entitled "remarks."
9 A. Yes. The first section of the report 9 A. Yes,
10 is an introductory — well, the first section is 10 Q. Have you found that? Would you piease
11  atable of contents. It appears on page No. 2. 11  describe for the court remark .x.a?
12, - Then the first section of the report is an 12 A. Yes. This remark says "the rate of
13 introduction. It contains a section describing 13 diversion of this right shall be measured at the
14 the scope and purpose of the report, a 14 head of the Reservation Canal." Then it gives a
15 description of the water system. It includes a 15 legal description for that location. This remark
16 map of the State of Idaho showing the applicable 16 describes how the rate of diversion portion of
17 area that the water rights are contained within, 17 - the quantity element will be administered in the
18 The 1990 Fort Hall Indian water right 18 delivery of the right.
19 agreement is contained in its entirety in the 19 Q. And, Mr, Shaw, why would that
20 report in the next section. Then there are the 20 provision be necessary in this decree?
21 claims that were filed by the United States on 21 A. This particular water right is
22 behalf of the non-Indian water users and the 22 described with two sources of water. It's
23 Bureau of Indian Affairs, Fort Hall agency. 23  described with a source from the Snake River and
24 Finally the proposed consent decree, and- |24 a source from Sand Creek.
25 then a number index that shows the pages on which |25 The location of this point, the head of the
' Page 9 Page 11
1 the various water right numbers are located 1 Reservation Canal, is the point at which water is
2 within this report. 2 diverted from the Snake River, Sand Creek water
3 Q. (BY MR. STRONG) Okay. Mr. Shaw, would 3 enters the Reservation Canal slightly downstream
4 you turn to section 4 of the report, please? 4 from that point.
s (THE WITNESS COMPLIED) s And the Snake River right is controlled by
6 Q. (BY' MR. STRONG) Mr. Shaw, section 4 of 6 rate of diversion. And that's where this
7 the report is the proposed partial final consent 7 measurement will be located -- or is to be
8 decree; is that correct? . 8 located at the head of the canal.
9 A. Yes, it is. . 9 The other element of quantity, annual
|16 MR. STRONG: Your Honor, as a method of 10 volume, which is described in the .b remark, is
11 . proceeding, rather than starting with the 11 to be measured downstream from the combined
12 definitions, I propose that I go first through 12 source of Snake River and Sand Creek. So
13 the water rights; explain the remarks, the 13 these .a and .b portions go hand in hand, if you
14  general provisions; and then come back to the 14 will, to describe how the quantity for this right
15 definitions so that they're placed in context. 15 is to be measured and regulated, if you will, for
16 ~ THE COURT: Very;well. Proceed, 16 water distribution purposes.
17 counsel. 17 Q. Mr. Shaw, as you've testified, this is
18 Q. (BYMR. STRONG) Mr. Shaw, would you 18 related to the quantity.
19 -turn to page 12 of the consent decree, please?. 19 Could this item be moved up under gnother
“120 A. Yes, 20 element of the water right?
21 Q. Okay. On page 12 there is an area 21 A. It could be moved under quantity. In
22 marked Roman numeral 11, 22  this particular right, quantity is divided into
23 Would you describe that to the court, 23 annual diversion volume and annual diversion
24 please? . : 24 rate. The .a portion could be moved under small -
25 A. This section of the proposed consent 25 Roman iii in the description of the right.
Page 10 . Page 12
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1 - The .b portion could be moved under smali 1 rights are from different sources — Snake River,
2 Roman ii. Or perhaps the description could 2 Blackfoot and Grays Lake.
3 simply be annotated as describing part of the 3 So if it were going to be moved, I would
4 quantity element of this water right, or the 4 think it would need to be moved to at least the
s administration of the quantity element. 5 quantity and place-of-use elements, perhaps the -
6 Q. To clarify the record, Mr. Shaw, you 6 source element as well. And in doing so, perhaps
7 spoke with regard to this particular water right 7 some rephrasing would clarify the intent,
g and particularly .x.b. g Q. Thank you, Mr. Shaw. Again, with
9 Again, the necessity for inclusion of that 9 water right 01-10223, we have comment .x.d.
10 provision is? 10 Would you describe comment .x.d to the
1 A. As I indicated, this water right is 11 court, and then explain the necessity for that
12 made up from two sources, Sand Creek and the 12 provision?
13 Snake River. The Sand Creek source was critical, 13 A. Yes. Remark .x.d deals with utilizing
14 I guess, to the resolution of the quantity of 14 the Sand Creek portion of this water right. AsI
15 this water right as among the water users, both 15 indicated, including the Sand Creek water supply
16 Indian and non-Indian. _ 16 in this water right was crucial to reaching an
17 And in order to account for that Sand Creek 17 agreement over the extent of this water right.
18 water supply, the volume measurement, the volume 118 The water provided by Sand Creek is
19 portion of the quantity, if you will, for this 19 difficult to manage because of the irregularity
20 water right needs to include Sand Creek. So the 20 in flow not just from day to day, but from hour
21 location of the measurement of volume has to be 21 to Hour. In the past, the project has used
22 downstream frém the point in the system where the (22 what's referred to in this remark as the
423 Sand Creek water enters the Reservation Canal.’ 23 Equalizing Reservoir to level out some of the
124 Q. Okay, Mr. Shaw, with regard to water 24 fluctuations in the Sand Creek flow so that water
25 right 01-10223, again, comment .x.c, would you 25 could then be redistributed into the project's
_ Page 13 ‘ Page 15
¥4 describe that comment? 1 canals. (
2 A. The Fort Hall project is a project 2 The Equalizing Reservoir does not provide
3 that uses water from a number of water sources 3 adequate regulation to fully utilize the
4 and a number of water rights. This water right, 4 available water supply. So as a compromise in
s as I indicated, is from the Snake RIVCI.‘ and Sand 5 reaching an agreement over the extent of this
6 Creek. 6 water right, an exchange is proposed whereby Sand
7 The project also receives water from the 7 Creek water will be credited toward the
8 Blackfoot River, Blackfoot Reservoir and Grays 8 satisfaction of this water right.
9 Lake. The water is commingled in the canals and 9 Physical water delivery will occur from
10 is used pretty much without distinction from the 10 storage water held by North Side Canal Company on
11 various water rights for the tribes once the 11 an exchange relationship. And North Side Canal
12 water goes into the canals. 12 Company will then use the actual Sand Creek
13 -So .c, remark .c is simply an expianation 13 water. '
14 that this water right plus the other project - 14 It's provided here, as I indicated, very
15 water rights are intended to provide a full water 15 much as a resolution of this water right to reach-
16 supply for the project lands of 53,828 acres. 16 a point that all the water users could agree
117 Q. Mr. Shaw;, could that remark .c be 17 about the extent of this water right. .
18 ‘moved to an element of the water right? 18 Q. Mr, Shaw, is this exchange mtended to
19 A. Remark .c¢ really describes:two 19 work in perpetuity?
20 elements. It describes the quantity, indicating 20 A. Yes, it is.
|21 that all those rights-together make up the - 21 Q. Mr. Shaw, turning to page 22 of the
22 quantity of water necessary for the project. It- 22 director's report, you see water right
123 describes the place of use because it refers to - 23 No. 27-11373. _
124 the 53,828 acres in the project. And to some 24 That's the Ross Fork Creek water right, is
25 extent it deals with source, because the water 25 that correct?
~ Page 14| - Page 16
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Page 18

1 A. We must be on a different page. 1 Creek, correct?
2 Q. I'm sorry. I got two documents here. 2 A. Yes. This water right for Lincoln
3 A. Page 167 3 Creek and Lincoln Creek Basin ground water was
4 Q. Page 16. You're correct. 4 developed the same way as the Ross Fork Creek
5 A. Yes, I have it. 5 water right.
6 Q. Okay. Under water right No. 27-11373 6 The 5,700 acre-feet per year was based upon
7 there is a remark .x.a. 7 the best estimate of the available water supply
8 Would you please describe that remark for 8 for that basin. Yet to provide flexibility for
9 the court, and explain its necessity for this 9 the tribes, if they are able to use more watar,
10 proceeding? 10 . they would be able to do so. The amount of water
11 A. My understanding of the tribe's desire 11 would be taken from or reduce the water right
12 for this water right was to fully utilize the 12 27-11376 as indicated in the remark .x.a in water
13 water supply available from the Ross Fork Creek 13 right 27-11374. .
14 drainage. You notice the source of water is Ross 14 Q. So, Mr. Shaw, then the testimony you
15 Fork Creek and Ross Fork Basin ground water. The (15 provided with regard to water right No. 27-11373,
16 ‘quantity of the water right is 5,000 acre-feet - 16 Ross Fork Creek is applicable to this water right
17 per year for volume. That was estimated best — 17 for Lincoln Creek as well; is that correct?
18 based on the best hydrology available at the time 18 A. Yes, it is.
19 the agreement was put in place. 19 Q. Turning to page 18 of the proposed
20 This remark provides that if it turns out 20 consent decree, water right No. 29-00466, that is
21 there is more water available in the Ross Fork 21 a water right for Bannock Creek, correct?
|22 Basin than 5,000 acre-feet per year, the tribes 22 A. Yes, it is.
23 could use that water. But the quantity in excess 23 Q. And there are no remarks with respect
24 of 5,000 acre-feet that they chose to use would 24 to that water right, correct? '
25 be charged against water right No. 27-11376, 25 A. That's correct,
Page 17 ] . Page 19
1 effectively reducmg the size of that water right 1 MR. STRONG:  For the purpose of moving
2 and increasing the size of this water right. 2 the proceeding along, counsel would note that
3 .. Q. Mr, Shaw, would the purpose of that be 3 water right No. 29-00467 also contains no remarks
4 to keep the tribal water right within the total 4 with respect to the water right.
5 cap of water supplied under this agreement to the |5 Q. (BY MR. STRONG) Okay. Turning to
6 tribe? 6 page 19 of the consent decree, water right
7 A. Yes. The intent was to have a 7 No. 29-12848, that is for Rattlesnake Creek; is
8 quantity of water contained within the agreement 8 that correct?
9 as a cap, would still provide the tribe with some 9 A. Yes, it is.
10" flexibility on how they were able to use that 10 Q. Mr. Shaw, there's a remark with
11 water right, and provide non-Indian water users i1 respect to that water right denominated .x.a.
12 protection where they felt they needed the 12 Will you please describe that remark and
13 protection. |13 its necessity for this proceeding?
14 Q. Mr. Shaw, could this provision be 14 A. Yes, That remark is essentially a
15 moved under an element of the water right? 15 provision to subordinate this water right to
16 A. This provision deals with several 16. water rights that were previously decreed from
17 elements. Once again, it deals with source. It 17 Bannock Creek in the case of United States v.
18  deals with quantity and points of diversion. So 18 Daniels. That was a previous water right
19 it could be, yes, divided up and placed under - 19 adjudication. It decreed water to-both Indian
20 those elements. ‘[20 and non-Indian water users.
21 Q. Okay. Mr. Shaw, then turning next to 21 This particular water right was not
22 page 17 of the consent decree, right 22 included in the decree. And the agreement w
23 No. 27-11374? 23 the water right could be utilized as long as 1t
24 A. Yes, 24 did not interfere with water rights that had
25 Q. That is a water right for Lincoin 25 previously been decreed in Daniels. So this

~ Page 20
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" affects the priority date of this water right.

1 1 there is a right No. 29-12050; and then on
2  MR.STRONG: Let the record reflect 2 page 27 the source is defined as Portneuf River.
3 that water right No. 29-00469 on page 20 of the 3 Would you please turn to that right?
-4 consent decree contains no remarks. 4 A. Yes.
s Likewise water right No. 29-00470 on 5 Q. Are there any remarks for that right?
| 6 page 21 contains po remarks. 6 A. There are none. '
7 Water right No. 29-00471 on page 2 7 MR. STRONG:  Water right No. 29-00231
8 contains no remarks. & on page 27, Toponce Creek, the record should
9 Water. right No. 29-0472 on page 23 of the . 9 reflect that there are no remarks on that water
10 proposed consent decree also contains no 10 right.
11 remarks. 11 Water right No. 29-00238, Toponce Creek, on
12 29-00473, a West Fork Bannock Creek water 12 page 28 again contains no remarks.
13 right, contains no remarks that appears on 13 Water right No. 29-12051 on page 29 for
14 page 24 of the consent decree. 14 Mink Creek contains no remarks.
15 Water right No. 29-00474, West Fork Bannock |15 Q. (BY MR, STRONG) Mr, Shaw, would you
16 Creek, again contdins no remarks, It appears on 16 direct your attention to the consent decree on
17 page 25 of the consent decree. 17 page 29, water right No. 27-11375?
18 Q. (BY MR. STRONG) Now, Mr. Shaw, turmng 18 A. Yes.
19 to page 25, towards the bottom of the page 19 Q. Source is Blackfoot River, On page 30
20 there's a water right No. 29-12049. The source 20 there are remarks, .x. Under .x — and we will
21 of water is Bannock Creek. 21 now proceed to go through each one of those with
2 Is that correct? 22 you.
23 A. Yes, it is. 23 Please d&scnbe to the court remark .a and
24 Q. And on page 26 there-is 2 remark 24 why it is necessary.
25 denominated .x.a. : 25 A. Remark .a for the Blackfoot River
E Page 21 : _ Page 23
i1 Would you please describe that remark to 1 water right clarifies that this water right is
2 the court and ifs necessity? 2 for natural flow of the Blackfoot River up to a
3 A. Yes. This remark is the same as the 3  maximum of 150,000 acre-feet per year. However,
4 last one dealing with Rattlespake Creek. 4 Blackfoot River was also previously decreed. The
5 This water right is for water from Bannock 5 water rights decreed were for non-Indian water
6 Creek that was not included in the Ynited 6 users.
7 States v. Daniels decree. So the purpose of this 7 And the intent of this provision is to not
-8 remark is to subordinate this right to those 8 interfere, subordinate, if you witl, this water.
9 water rights that were previously decreed in the 9 right to the non-Indian users with the proviso
|16 United States v. Daniels, and grants a water 10 that the 150,000 acre-foot entitlement for this-
{11 right for all of the water over and above up to 11 water right, instead of being taken from natural
{12 the quantity of this water right that is ' 12 flow, can be made up by the storage water from
li3  available from Bannock Creek. _ 13 Blackfoot Reservoir and Grays Lake. '
114 Q. Mr. Shaw, also turning to that same 14 Q. And, Mr. Shaw, do you believe this
15 water right, I note under element .v.i a’ 15 provision to be necessary to the agreement?
16 reference to three 20-horsepower pumps from the |16 A. Yes, I do.
#17 Michaud project. : 17 Q. And why?
18 What is the purpose of that remark? . 18 A. This provision protects the non-Indian
19 A That remark, I believe, under the new - 19 water users from the Blackfoot — I would say it
120 statute would be, could be considered explanatory 120 would be essential to their approval or
21 material. It describes information about the 21 acceptance of the agreement. Without it, the
22 point of diversion in section 6 township 7 south 22 priority date of this right predates their
23 range 33 east: I wouldn't see it as es‘sential to 23 natural flow rights; and they would have no
{24 the definition. of the right. : 24 water. .
125 Q. Mr. Shaw, at the bottom of page 26 25 Q. Mr. Shaw, on page 31, remark .b, would
Page 22 Page 24
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1 you please describe that to the court and explain | 1 prior to January 1 of 1990 that subsequently have
2 the necessity for that provision? 2 the rights decreed in the Snake River Basin
3 A. Provision .b, again, was intended to 3 Adjudication up to 2 maximum of 45,000 acre-feet
4 allow flexibility in the exercise of the tribal 4 per year will be eatitled to continue to divert
5 water rights. And there are certain 5 those water rights even though their priorities
6 circumstances when the water supply from the 6 are junior to the priority of this natural flow
7 Blackfoot River is very high. It exceeds 150000 7 water right.
8 acre-feet plus the water supply necessary for the 8 Q. Mr. Shaw, why is the provision written
9 non-Indians. 9 in the format that it's in now?
10 And the intent of this provision would be t10 A. Well, I see two parts to this
11 to allow the tribes the flexibility to use that i1 provision. The first being essentially the
12, water, but charge it against water right 0110223 12 subordination. The second being that the
13 which is the Snake River water right, thereby 13 qualification that the subordination is oniy for
14 remaining under the total cap of the water supply 14 up to 45,000 acre-feet per year.
15 for the reservation. It would allow the tribes 15 And if the water rights of the non-Indians
16 some flexibility to use the water where it's most 16 diverting water from the Blackfoot is determined
17 convenient. 117 to be larger than that, this provision leaves the
18 Q. Mr. Shaw, could that provision he 18 opportunity open to come back and make some
19 moved under an element of the water right? 19 adjustments in the Fort Hall agreement to account
20 A. This provision deals with both source 20 for more than 45,000 acre-feet being decreed.
21 and quantity. But it could be moved into those 21 45,000 acre-feet was the best estimate we could
22 elements. 22 make based on the information available at the
23 Q. Mr. Shaw, also stepping back one step, 23 time the agreement was reached. '
24 could remark .2 be inciuded under an element of )24 Q. Mr. Shaw, at the bottom of page 31,
25 "the water right? 25 remark .e, would you please describe that.remark
, _ Page 25]|. Page 27
1 A Ibelieve remark .a would need to be 1 to the court?
2 included under both priority and quantity of this 2 A. This is, remark .¢ is a Iumtatzon on-
3 water right, ' 3 the exercise of this right to protect the
4 Q. Mr. Shaw, turning to remark .c for 4 non-Indian portion of the Fort Hall project.
5 this Blackfoot water right, would you please b1 The Blackfoot water supply goes three -
6 describe that remark and why it is necessary to 6 different ways in a manner of speaking. There's
7 the agreement? 7 the water supply for the tribal lands, which this
8 A. Yes. This remark again indicates that 8 water right is intended to provide a portion of.
19 this water right along with the Snake River-Sand 9 There is a water supply for non-Indian
10 Creek water right that we talked about earlier, 10 nomn-project water users, sometimes referred to as
11 plus the Blackfoot Reservoir water right, plus 11 the north side users because they physically are
12 ‘the Grays Lake water right comprise a single 12 located on the north side of the
{13 water supply for the project, for the 53,828 13 Blackfoot River. And there is a portion of the
14 acres. 14 water supply for the Fort Hall project non-Indian
15 So this remark is the counterpart toa 15 lands.
16 similar remark in the Snake River water right. 16 The last provision, d that we spoke of
17 Tt's simply. tying all.of the water supplies 17 was with regard to the non-Indian non-project,
18 together for the project. - 18- that is, north side water users. This
19 “Q. Mr. Shaw, again, on page 31 of the 19 provision .e is for the non-Indian project users,
20 - proposed consent decree, remark .d, will you 20 and to protect their interests, and limit the
‘121 please describe that remark to the court, and 21 exercise of this right to be sure this right
{22 explain its purpose? 22 doesn't interfere with their interests.
|23 A. Remark .d is the rest of the 23 Q. Mr. Shaw, the proposed consent decree
2¢ subordination langunage that clarifies persons 24 contains water rights for the non-Indian portion
25 diverting natural flow from the Blackfoot River 25 of the project; is that correct?
Page 26 Page 2
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;1 - A. That is correct. 1 the proposed consent decree, water right
2 Q. Mr. Shaw, does this provision 2 No. 27-02007, that's a Blackfoot water right,
3 relate — how does this provision relate to those 3 correct?
+ 4 rights? 4 A. Yes, it is.
[ A. This provision relates to the 5 Q. On page 33 we have a section for this
¢ non-Indian project portion of the water right 6 water right denominated as .x, remarks.
7 from the Blackfoot River, and essentially 7 ‘Would you please describe for the court now
8 guarantees the exercise of that water right won't g8 remark .a, and why it is necessary in this
9 be impaired by this water right. 9 agreement? '
10 Q. Mr. Shaw, could this provision be 10 A. This water right is for Blackfoot -
11 placed under another element of the water right? {11 Reservoir. It's for the storage of water on the
12 A. Perhaps this could be placed under 12 Blackfoot River. _
13 priority; but it really goes to the, to the 13 This is the companion remark to the last
14 exercise of this right, to when, to when this 14 water right that was natural flow from the
15 right is called for delivery. Perhaps priority, 15 Blackfoot River, saying that this water right
16 but it goes more to administration. 16 along with the Grays Lake water right can be
17 Q. Okay. Mr, Shaw, turning your focus 17 utilized to make up the 150,000 acre-foot water
{8 now to the consent decree, page 40, comment .f. 18 supply from the Blackfoot system.
19 A. I believe that's page 32. 19 Q. And, Mr. Shaw, could this remark be
120 Q. Oh, I'm sorry. Page 32. Would you 20 put under an element of the water right?
{21 please describe that remark and its necessity for 21 A. Tt could be put under quantity and
22 this agreement? 22 source, I believe, since it involves the Grays
23 A. This remark is a saving provision for 23 Lake water right. It also talks about the
% this water right, the water right from the 24 situation where there might be excess water in
25 Blackfoot Reservoir, and the water right for 25 the Blackfoot, and that water could be utilized -
_ Page 29 ) Page 31
1 Grays Lake, 1 but charged against the Snake River right. So we
2 Best information available indicates the 2 need to refer to source, Snake River, as well.
3 natural flow of the Blackfoot River, Blackfoot 3 Q. So it's a further definition or
4 Reservoir, Grays Lake will provide to the tribes 4 clarification of the water right?
5 150,000 acre-feet a year. If that water supply 5 A. Yes. '
6 won't actually provide that amount of water, this 6 ‘Q. On page 33, Mr. Shaw, thereisa
7 provision allows the exercise of this right from 7 remark .b.
8 ground water to make up the balance of the ] Would you please describe that to the
' 9 150,000 acre-feet. _ 9 court, and explain why it's necessary in the
10 It's the reverse, if you will, of some of 10 agreement?
i1 the language in the other water rights we've 1 A. Yes. This is the combined water right
12 described where the intent was to keep the total 12 language again that we saw in the Snake
13 water supply within the cap included in the 13 River-Sand Creek water right to Blackfoot natural
14 agreement. This provision insures access to a 14 flow water right, indicating that the water
15 water supply to reach the cap, to be sure the 15 rights from those sources plus Grays Lake can be
16 supply is actually available in wet water. 16 utilized to irrigate the 53,828 acres within the
17 Q. Okay. Mr. Shaw, could this provision 17. Fort Hall project. So it's a further definition
18  be included under an element of a water right — 18 of source and place of use. .
19 - an element of this water right? 19 Q. Thank you, Mr. Shaw. At the bottom ot‘
20 A. I believe it would need to be under 20 page 33, remark .c to this Blackfoot River water
2t source and quantity, if it were to be moved under 2t right, would you please describe that for the
22 elements. 22 court? '
23 . Q. What about diversion. volume? 23 A. Yes. This water right, similar to
24 A That would be quantity, yes. 24 the — or pardon me. This remark, similar to the
25 Q. Mr. Shaw, turning now to page 32 of 25 remark in the natural flow water right for the
Page 30 Page 32
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1 Blackfoot River, is intended to protect the t remark .x.c, will you please descf'l'be that remark
2 Fort Hall project non-Indian water users. So 2 for the court and the purpose of its inclusion?
3 this provision is a limitation on the exercise of 3 A. Remark .x.c is again the companion to 3
4 the right to protect the Blackfoot water right 4 remark .x.c from the Blackfoot storage. This
5 for the non-Indian project water users. 5 right protects the non-Indian project water users
6 Q. Then is it correct to say, Mr. Shaw, 6 supplied from the Blackfoot system.
7 that remark .e, .x.e in water right 27-11375 in 7 Q. And could that remark be placed under
8. this remark serve the same purpose? 2 an element of the water right?
9 A. That's correct; they do. 9 A. Perhaps priority. This remark seems
10 Q. Mr. Shaw, on page 34 of the consent 10 to go more to the administration of the right
11 decree there is a water right No. 25-02160. The 11 than defining the elements of the right.
12 source of water is Grays Lake. 12 Q. Mr. Shaw, on page 36 of the consent
13 Would you turn to that, please? 13 decree we have water right No. 27-11376. It's
14 A. Yes, 14 source is ground water within the reservation.
15 Q. Under this Grays Lake water right on 15 Will you please turn to that?
16 page 35 we have a number of remarks that I would {16 A. Yes,
17 like to now ask you questions about. 17 Q. Over on page 38 of the proposed
18 Remark .x.a on page 35, would you please 18 consent decree we have remarks to that ground
19 describe that to the court, and the reason for 19 water right.
20 its inclusion? 20 Turning first to remark .x.a, will you
21 A. Yes, Remark .x.a is the companion to 21 please describe that remark and the necessity for
22 remark .x.a on the last water right we dlscussed 22 its inclusion?
23 the Blackfoot storage. 23 '‘A. Remark .x.a is the companion to the
24 It indicates that this water right can be 24 remarks in the Ross Fork and Lincoln Creek water
|25 - used along with the Blackfoot storage right to " |25 rights.
Page 33 Page 35
1 make up the 150,000 acre-foot water supply of the 1 If the water supply in those basins is in '
2 tribes from the Blackfoot River. And if excess 2 excess of the amount described in those water
3 water is available from Grays Lake and the 3 rights, that excess can be utilized, but is
4 Blackfoot River, if that water is utilized, it's 4 utilized under the provisions of this water right
5 charged against the Snake River-Sand Creek right. 5 rather than the specific Ross Fork or Lincoln
6 Q. Okay. Mr. Shaw, couid this remark be 6 Creek water rights. So.this remark acknowledges
7 put under an element of the water right? 7 that excess use, if you will, that will be
8 A. Yes. Tt would be the same as before. - g8 charged to this water right.
9 It would need to go under source and quantity. 9 Q. Mr. Shaw, could that remark be placed
10 Q. Okay. Mr. Shaw, on page 35, 10 under an element of this water right?
11 .remark .x.b, would you please describe that 11 A. I believe it would need to go uader
12 remark and its reason for its inclusion? 12 source and quantity.
13 A. Yes. Remark .x.b is the companion to 13 Q. Mr. Shaw, on page 39, remark .x.h,
14 remark .x.b from the last water right, the 14 would you please describe that remark?
15 Blackfoot storage. 15 A. This remark refers to the nine wells
16 . It describes the combined use of the water 16 used to supplement the surface water supply. for
17 right from Sand Creeck-Snake River-Blackfoot- 17 the Michaud division. I believe under the new
18 natural flow-Blackfoot storage and this water 18- statute this would be termed explanatory
19 right to provide the water supply for the 19 material; and I don't believe it would be
20 project, 53,828 acres. 20 necessary to define the elements of the water
21 Q. Mr. Shaw, could that remark be 2t right.
22 included under an element of this water right? 22 Q. Okay. Mr. Shaw, now tuming te
23 A. Yes. It would need to be under source 23 comment .x.c, would you please describe that
24 and place of use. 24 remark te the court?
25 Q. Mr. Shaw, again, on page 35, 25 A. Remark .x.c refers to specific lot
Page 34 ~ Page 36
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numbers within the Pocatelio town site. I see

1 1 right in total, the water right shows elther
2 that as further description of points of 2 irrigation or DCMI which is defined as domestic,
.3 diversion and places of use for this water 3 commercial, municipal or industrial.
4 right. 4 So this added language would limit the
5 MR. STRONG:  Your Honor, may I approach 5 possible uses for this water right on specific
6 the witness, please? 6 places of use. So, yes, it would further deﬁne
7 THE COURT:  You may, counsel. 7 the water right.
s Q. (BY MR. STRONG) Mr. Shaw, I just 8 Q. And, Mr. Shaw, could this remark .c be
9 handed you a document, 9 placed under an element of a water right?
10 Will you please identify it for the court? 10 A. It would need to be placed under both
11 A. Title of this document is "Stipulation 11 purpose of use and place of use since it really
12 and Order Resolving Objections to the Director's 12 ties those two elements together for these
13 Report Parts I, 1 & m for the 1990 Fort Hall 13 specific places of use.
14 Indian Water Rights Agreement and the Fort Hall 14 MR. STRONG: . Your Honor, for purposes
15 Irrigation Project.” 15 of the record, counsel would advise the court
16 MR. STRONG:  Your Honor, this document 16 that this is a stipulation that has been entered
17 is-one that has been filed with the court; and we 17 into with a number of parties to settle
12 would ask that it be made part of this record 18 objections to the water rights. It's been agreed
19 -marked as Exhibit 2. 19 to by all the parties to the agreement; and we
120 THE COURT:  Very well. We will mark 20 have no objection to the modification that's
21 it as Exhibit 2; and it shall be admitted into 21 contained in the stipulation. ”
i22  evidence. 22 THE COURT:  Thank you, counsel.
23 MR. STRONG:  Thank you, Your Honor. 23 Again, just to confirm, that sentence to be added
fo4 (State's Exhibit 2 MARKED & ADMITTED) 24 comes from the stipulation, actually appears on
25 Q. (BY MR. STRONG) Turning to the 25 page 4 at the top of the page, that last
' Page 37 Page 39
.1 stipulation, Mr. Shaw, I believe there is a 11 sentence; is that correct?
‘2 paragraph numbered 3 that refers to remark .x.c | 2 MR. STRONG:. Correct, Your Honor.
3 to water right 27-11376; is that correct? ' a Q. (BY MR. STRONG) Mr. Shaw, turning
4 A Yes,itis. 4 again to the consent decree on page 39, we're
5 Q. Mr, Shaw, would you describe that s still working through water right No. 27-11376.
6 paragraph and what it says in relationship to 6 We have comment .d.
7 this particular element that we Just descnbed 7 Would you please describe comment .d to the
8 page 39? 8 court?
9 A. This paragraph adds a sentence to what 9 A. Comment .d describes allotments that
10 appeared in the director's report. That sentence 10 are additional places of use and points of
11 reads: "Water diverted or withdrawn under this 11 diversion that can use water under this water
%2 right from diversion points or s_tructuﬁs located 12 right. So it would be further definition of
13. on said lots shall only be used for domestic, 13 points of diversion and places of use,
i4 commercial, municipal or industrial uses 14 Q. Thank you, Mr, Shaw. On page 39 we
15 occurring on any said lots.” 15 have water right No. 29-12052. Source of water,
16 Q. Okay. Mr. Shaw, what is the effect of 16 Bannock Creek Basin ground water.
17 that additional sentence?- 17 Is that correct?
18 A. It would be a further description of 18 . A. Yes, itis.
19 the uses thdt could be made of the water under 9 Q. And, Mr. Shaw, on page 40 we have
20 this water right on these specific lots or 20 remarks to that Bannock Creek ground water,
21 locations. ' 21 specifically remark .x.a.
2 Q. And; Mr. Shaw, is that nemsary for 22 Will you please describe that remark to the
23  this agreement? 23 court, and explain its purpose?
24 A. It clarifies the aliowed uses on those 24 A. Remark .x.a describes a limitation on
25 specific places of use. If we look at the water 25 this water right and the tribally-held water
Page 38 ' Page 40
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Page 42

1 rights from surface water for the Bannock Creek 1 final decree is entered in the adjudication, will
2 Basin, and specifies that the combined diversion 2 be resolved and wouldn't need to live on.
3 from the Bannock Creek Basin for tribal purposes 3 Q. Mr. Shaw, now turning to page 51 of
4 is limited to 48,500 acre-feet per year. | 4 the consent decree - or excuse me, page 41 of
5 Q. And could that remark be placed under 5 the consent decree. We have a provision entitled
6 an element of the water right? _ ‘6 "B., Federal Contract Storage Space Held by the
7 A. Could be placed under source and 7 United States for the Tribes."
8 quantity, even though this water right refers to 8 Would you please describe that provision
9 Bannock Creek Basin as specifically ground 9 and the reason for its inclusion? '
10 water. So — and this remark refers to both 10 A. This provision makes reference to
11 ground and surface waters. I think it would need 11 storage water in reservoirs of the Bureau of
12 to go under both. ' 12 Reclamation held by contracts with Bureau of
13 Q. Mr. Shaw, comment .x.b on page 40, 13 Indian Affairs for the Michaud division of the
14 would you please describe that to the court and 14 Fort Hall project.
15 its purpose? 15 The reason it's included in here is there
16 A. This remark is like those we discussed 16 was concern by all parties that the Fort Hall
17 for Ross Fork and Lincoin Creek basins. That in 17 agreement be a package that described the water
18 the event the Bannock Creek Basin is able to 18 rights for the reservation. And even though
19 provide more than 48,500 acre-feet of water and 19 these water rights are held by the Bureau of
20 the tribes elected to use that additional water, 20 Reclamation and will.be determined separately,
21 they could do so; but the quantity would be - 21 this is an essential part of the water supply for
22 charged against water right 27-11376, again 22 the reservation; and without it, if one were to
23 allowing maximum flexibility but reducing the 23 look at the agreement, there would simply be
24 total water supply to the cap provided in the 24 something missing, that this portioa of the-water -
25 agreement. 25 wouldn't be identified. So I think its inclusion
Page 41 , Page 43
1 Q. So, Mr. Shaw, what elements of the ' 1 here, even though it's not defining a particular
2 water right does that relate? 2 water right, is important to understand the water
3 A. This relates to source and quantxty 3 supply for the reservation.
4 Q. On page 40, remark .x.c, would you 4 Q. Thank you, Mr. Shaw. Now, turning to
5 please describe that provision to the court and 5 page 41 of the consent decree, we now have a
6 the reason for its inclusion? 6 section entitled "C., General Provisions
7 A. This provision is-again a 7 Applicable Only to Water Rights Held by the
8 subordination of this water right to existing g United States for the Benefit of the
9 ground water users. This is comparable to the 9 Sheshone-Bannock Tribes and Fort Hall Indian
10 subordination on the Blackfoot River to the 10 Reservation;" is that correct?
11 Blackfoot non-Indian non-project or north side i1 A. That's correct.
12 users. 12 Q. Okay. Mr. Shaw, I would like to now
13 Here, the amount of water that's being 13 move through those provisions and have you
14 subordinated to, if you will, is estimated to be 14 explain their effect, and then the reason for
15 2400 acre-feet per year. But the agreement and 15 their inclusion.
16 the proposed - the proposal here allows that if 16 Turning first to general provision No, 1,
17 the quantity of water decreed in the Snake River 17 would you please deseribe that provision?
‘(18 Basin Adjudication is in excess of 2400 acre-feet 18 A. General provision No. 1 allows the use
19 per year, it would be possible to recpen and 19 of natural flows on waters arising wholly within
{20 adjust the agreement to make the water supply be 20 or traversing only reservation lands to be used
21 whole forthe tribes. . 21 for in-stream flows. So it would add that
22 Q. Mr. Shaw, could that provision be 22 purpose of use to those sources that meet this
123 included under an element of the water right? 23 definition for the tribal water rights.
24 A. The first part of that provision, it 24 Q. So it relates to purpose of use,
25 deals with priority. The second part, once the 25 correct?

Page 44
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1 - A. Purpose of use as to specific sources "1 steps that people felt would be nexessary in ~~
2 of water. It's a limit to sources just arising 2 order to allow flexibility for the tribes, would
3 on or traversing the reservation. 3 protect the interests of the non-Indian water
4 Q. Okay. Thank you, Mr. Shaw. 4 users.
5 Now, Mr. Shaw, generzal provision No. 2, s Q. Okay. And, again, is there a dispute
‘¢ would you please describe that? 6 with respect to whether there is statutory
7 A. General provision No. 2 deals with the 7 authority under either federal or state law to
g transfer of lease or lease of water within the 8 cover this issue?
9 reservation. The provisions of the agreement 9 - A. Yes, there is a dispute.
10 needed to deal with those areas of administration 10 Q. Mr. Shaw, on page 43 of the consent
11 where there was some dispute of authority for 11 decree there is a general provision No. 5.
12 administration without conceding anyone's 12 Would you please describe that to the
13 authority or sovereignty, this transfer provision 13 court, and its purpose?
14 was agreed to that would allow the tribes and the 14 A. General provision No. 5 is continuing
15 United States the flexibility they felt they 15 with the procedure for changing the point of
16 needed to utilize their water supply, and 16 diversion for the Snake River water right. This
17 maintain the protection for the non-Indian water 17 sets out the procedure if a water user feels
18 users outside the reservation, 18 they're injured by the change and what they will
19 Q. So, Mr, Shaw, is it correct your" 19 need to do in order to exert that injury or
20 testimony is that this is a protection against 20 protect their water right depending upon your
21 injury to other water users by the way these 21 point of view.
22 rights are exercised? 22 Q. And, again, is this another provision
23 A. By the way these rights are exerclsed 23 that was disputed as to whether there's
24 and administered, yes. ' 24 applicable law to govern those issues?
25 Q. Mr. Shaw, turning to general provision 25 A. Yes, it's disputed.
_ Page 45 . Page 47
1 No. 3 on page 42, would you please that 1 Q. Mr. Shaw, on page 44, general
2 provision? 2 provision 6, would you please describe that
3 A. This provision deals specifically with 3 provision and its necessity?
4 changes in points of diversion for the Snake 4 A. That provision is a limitation on the
5 River-Sand Creek water right, water right 5 exercise of the tribal water rights. It sets out
6 No. 01-10223, That water right, sinceitisa 1 6 that they cannot be leased, rented, transferred
7 Snake River water supply, was crucial to 7 or otherwise used off the reservation. So, once
8 non-Indian water users and the impact that it 8 again, it's a limitation on the exercise of the
9 would have on their water given the very early 9 tribal water rights.
10 priority date for this water right. So this |10 Q. And that provision was included as a
11 provision was, again, reached as a compromme for 11 protection against injury to other water users,
{12 the flexibility that could be afforded the 12 is that correct?
13 exercise of this right, and: still protect ) 13 A. Yes, it is. ‘
14 non-Indian water users. 14 Q. Mr, Shaw, on page 44 of the consent o
15 Q. Mr. Shaw, then is it correct that 15 decree, general provision No. 7, would you please
16 there's a dispute as to whether there's any 16 describe that provision to the court, and the
17 statutory law that would cover this issue? 17 necessity for its inclusion?
18 A. Yes, there is. 18 A. Yes. This provision allows the use of
19 -Q. General provision 4, Mr. Shaw, would 19 water essentially under any tribal water right
20 you please describe that prowsmn and its 20 for stock watering purposes. That's a common
21 purpose? 21 situation where stock will utilize water where
2 A. General provision No. 4 outlines the 22 they find it. And this simply acknowledges and
23 procedure that would be followed if the point of 23 preserves that right with the proviso that the '
{24 diversion for the Snake River water right were to 24 Snake River water right cannot be exercised
|25 be changed. And this procedure sets out the 25 specifically for stock water outside the
Page 46 - Page 43
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1 irrigation season. 1 No. 10, would you please describe that to the

2 Q. Mr. Shaw, could that be included under 2 court?

3 an element of a water right? 3 A. General provision No. 10 deals with

4 A. It could be included under purpose of - 4 the administration of water rights within the

5 use for all of the water rights essentially, yes. 5 reservation. It speaks both to administration of

6 Q. Would it essentially require a 6 water rights by the tribes and administration of

7 replication of this provision in each one of 7 water rights by the State.

8 those rights? 3 Again, there is a dispute as to authority,

9 A. It would, yes. 9 who may do what. This provision was reached to .
10 Q. Mr. Shaw, general provision No. 8, 10 meet the necessities of administering the various
11 would you please describe that to the court? 11 water rights under terms that were acceptable to -
12 A. This is a proviso allowing water 12 the parties.
i3 rights within the consent decree to be used for 13 Q. Mr. Shaw, do you have any knowledge of
14 hydropower, the companion, if you will, to the 14 whether this provision — well, strike that,

15 stock-water-right provision. Simply 15 Mr. Shaw, is it correct that you just
16 acknowledging the right to do that as long as the 16 testified that there's a disputed issue as to
17 remainder of the elements of the water right_ are 17 whether there's statutory or federal — state or
18 preserved. 18 federal authority that would cover this
19 Q. Okay. And, again, this, the same 19 particular provision?
20 provision would apply — could be included under {20 A. It is disputed, yes.
21 the element of a water right, but would have to 21 Q. Thank you. Mr. Shaw, turning now to
22 be replicated in each one; is that correct? 22 general provision No. 11, would you please
23 A. That's correct. 23 describe that provision to the court, and explain
24 Q. Mr. Shaw, general provision No. 9, 24 its purpose?
25 would you please describe that provision? 25 A. It's admiristration of water rights on
' Page 49 Page 51

1 A. General provision No. 9 goes to 1 the Blackfoot Rlver The Blackfoot River forms

2 preserving the cap on the water supply for the 2 the boundary of the reservation for some
3 Fort Hall Reservation. And the provision 3 distance, is not included as a water supply that

4 essentially acknowledges that it's possible an 4 would be administered under this previous general

5 individual will be decreed a water right for 5 provision No. 10. Attempts to write at

6 water that's already included in the agreement 6 administrative methodology for the

7 and this consent decree. And if that were to 7 Blackfoot River as a part of the negotiations

8 happen, then the water rights in the agreement , 8 were not successful.

9 and the consent agreement would be reduced by an 9 What was successful is about 100 years of
10 equal amount so that the cap for the reservation 10 history of people being able to distribute the
11 remains the same as was arrived at in the 11 water of the Blackfoot River and get along in
12 agreement, 12 doing so. So the agreement simply acknowledged
13 Q. So, Mr. Shaw, this essentially voids 13 that; and the purpose of this provision is to
14 the decreeing of a double right to the same 14 further acknowledge that administration on the
15 acreage of Iand; is that correct? 15 Blackfoot River would continue as it has in the
16 A. That's correct. _ 16 past.

17 Q. And, Mr, Shaw, would that. prov1s10n 17 Q. Essentially it remained an issue that
18 have any operative effect at the conclusion of 18 is not submitted to the eourt for final
19 the adjudication? 15 resolution at this time?
20 A. At the conclusion of the adjudlcauon 20 A. That's correct. _
21 no, we would know what rights have been decreed; |21 Q. Mr. Shaw, general provision No. 12,
22 and if adjustments needed to be made, they could 22 would you please describe that to the court as '
23 bemade. And once the decree is final, there 23 well?
[2¢ would be no further need for it. 24 A. General provision No. 12 deals with
25 Q. Okay. Mr. Shaw, general provision 25 administration of water from the, the water right
Page 50  Page 52
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1. from the Snake Rivér.” Once again, the 1 A. Yes, they are. )
2 Snake River point of diversion is off the 2 Q. And why is that?
3 reservation; 8o it doesn't come under general 3 A. As indicated, many of the issues

=4 provision No. 10. 4 resolving administration are disputed as to who

5 in this case, the negotiators were able to s has authority to do what. These provisions

¢ reach an agreement about how administration of 6 resolve those disputes for purposes of

7 that water right would take place. It isa 7 administering the water rights for the Fort Hall

g disputed issue as to the authority of various g Reservation both for the tribes and for the

s parties to administer that water right. So this 9 State. '

10 provision is an agreement as to how the water 10 Q. Mr. Shaw, in the absence of these
11 right could be issued and avoid resolving that 11 provisions, would you be able to administer this
12 dispute, , 12 decree? ' .
13 Q. Mr. Shaw, on page 48 we have general 13 A In the absence of these provisions, my
14 provision No. 13. . ' 14 belief is there would be a great deal of
15 Would you please describe that to the 15 litigation to resolve the disputes before-
16 court, and its purpose? 16 administration would take place. I suspect our
447 A. Generat provision No. 13 describes a 17 attempts-at administration would be met by court
'8 procedure by which the tribes could exercise the 18 injunctions or whatever other procedure to bar
119 flexibility that's provided in this agreement for 15 the State from administering these water rights
20 the transfer of lease, transfer or lease of their 20 until those disputes were finally resolved.
“21 water rights within the reservation. Or if they 21 Q. Mr. Shaw, turning now to general
iz2  want to develop additional water, that's provided 22 provision No. 15, would you describe that
i3 for in the agreement. And it's 2 potice 21 provision to the court, and its purpose?
$o4 procedure with the opportunity for notice to the . A. General provision No. 15 reserves to
25 world essentially to be given by the tribes as 25 the tribes the right to develop geothermal water
' : _ Page 53 ' o Page 55
{1 they exercise their water rights. 1 of a temperature of 212 degrees Fahrenheit or
¥a Q. And, again, is thisa disputed issue 2 higher. Under state law, administration of

3 as to who has — or which government has 3 geothermal waters at 212 degrees or higher is not

4 authority to administer the rights? + dealt with under the water laws. It's dealt with
15 A. Yes, it is a disputed issue. 5 under separate geothermal law and, as such, would

6 Q. Mr. Shaw, turning to item No. 14, 6 in our view not be considered a definition of a

7 again, that's a provision that is compatible or 7 water right. :

s companion to item No. 13; is that correct? 8 Q. Thank you, Mr. Shaw. Okay. Mr. Shaw,
19 A. It is the companion to item No. 13. 9 we're now at page 50 of the proposed consent
iie And while the State has obligation to give notice 10 decree. If you can turn to that page, we have a
‘11 for new appropriations, this obligation that's 11 section entitled IIL
142 described in this proposed decree is slightly 12 Would you please describe that section, the
l13  different than the statutory obligation. It's 13 general nature of that section? '

14 tailored, if you will, to meet the needs of the 14 A. This next section coiitains the listing
15 agreement. ) 15 of water rights for the non-Indian portion of the
16 Q. And, again, it resolves the disputed 16 Fort Hall project. Once again, there's lots of
117 issue as to the relative authorities of the . 117 pieces here. This is not water rights for the .
i8 governments, correct? i8 Blackfoot-non-Indian-north-side users. These are -
19 A. That's correct. , 19 just water rights for the non-Indian project -
20 Q. Mr. Shaw, we've now spent & fair 20 users and for the Bureau of Indian Affairs,
21 amount of time going through these administrative |21 Fort Hall agency. _ :
22 provisions. ' 22 Q. Thank you, Mr. Shaw. At the bottom of
23.  In your opinion are these provisions 23 page 50 we have water right No. 29-12558. The
24 necessary.in order for the department to be able 124 sourceis Bannock Creek. o
25 to enforce this decree? ' 25 Is that correct?
) Page 54 Page 56
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1 A. Yes. 1 irrigate both these lands and the tribal lands.
2 THE COURT:  Excusé me, Mr. Strong. 1 2 This remark is a recognition and
3 think we should take a ten-minute recess; and 3 acknowledgment of that rotation between this
4 then we'll proceed with this next section. 4 non-Indian water right and the tribai water
5 MR. STRONG:  ©Okay, Thank you, 5 rights,
6 Your Honor. E _ 6 Q. Now, Mr. Shaw, would this rotation
7 THE COURT:  We'll be adjourned for .10 7 procedure be intended to apply into perpetuity?
8 minutes. 8 A. Yes, it would.
9 {(DISCUSSION HAD OFF THE RECORD) 9 Q. And how does it relate to the elements
10 (RECESS) . 10 of the water right?
11 THE COURT:  Mr. Shaw, making yourself 11 A. Well, it relates to the quantity and
12 comfortable. Mr. Strong is back at the podium. 12 place of use of this water right and the other
13 We'll continue with direct examination. 13 water rights that are enumerated there. And the
14 MR. STRONG:  Thank you, Your Honor. 14 practice, customary and ordinary practice is the
15 Q. (BY MR, STRONG) Mr, Shaw, we had left 15 water rights for these — the water for these
16 off on page 50 of the consent decree. And we 16 various water rights is diverted into the Pevo
17 were just beginning to start through the water 17 Ditch; and then the users on Pevo Ditch will take
18 rights that are set forth for the non-Indian 18 the water supply, irrigate their iand and then
19 portion of the project as well as the BIA lands 19 let the water supply go to the next user. The
20 within the project. And I had referred you to 20 next user irrigates their land in a rotational
|2t right No. 29-12558 on page 50, 21 scheme. So it.applies to quantity and place of
22 A Yes, 22 use.
23 Q. That's a Bannock Creek water r:ght 23 THE COURT:  ExXcuse me, Mr. Strong,
24 On page 51 of the consent decree, there again are |24 Does it also relate to priority?
25 : remarks under .x. I would like to proceed 25 A. Judge, in this case I believe it would
: Page 57 Page 59
1 through those starting first with remark .a on 1 because some of the Bannack Creek rights are
2 ~page 51. 2 decreed with different priorities than the 1867
3 Would you please describe that remark and 3 priority for most of the tribal rights,
4 its purpose? 4 THE COURT:  Thank you.
5 A. Yes. This remark is a prowso to 5 Q. (BY MR. STRONG) Okay, Mr. Shaw,
6 avoid having duplicate water rights be decreed 6 Turning to page 52 of the consent decree, water
7 for the 20 acres for this water right. Again, it 7 right No. 01-10248 on the — and it's a
8 makes a provision that if a non-Indian water user 8 Snake River water right.
9 1s decreed a water right for this same purpose, 9 A. Yes.
10 then an adjustment will be made in the final 10 Q: Would you please describe how this
11 decree so there isn't a duplicate water right for - 11 water right relates to the tribal water right
12 this land. - 12 from the Snake River? .
13 QIfI understand your testimony, it JJis A. This water right is diverted at the
14 would be riecessary in order to avoid a duplicate |14 same point of diversion as the tribal water
15 decree of a water right; so it relates to each of 15 right, but with a different priority. This water
16 the elements; is that correct? 16 right has an 1891 priority whereas the tribal
17 A. That's correct. {17 right has an 1867 priority.
18 Q. Mr. Shaw, remark b on page 51 would 18 It's then conveyed through the same canal.
19. you please describe that remark to the court, and |19 It's injected into the Blackfoot River along with
20 its purpose? 20 the tribal water right, rediverted into the Main
21 ‘A. Yes. This. land is served through _ 21 and North Canals and distributed through the
22 what's descrxbed here as the Pevo Ditch as are 22 Fort Hall project system in the same manner as
23 other tribal lands. And this water right and the 23 the tribal water right.
24 water rights for the tribal lands are necessarily 24 Q. Okay. And what's the basis of this
25 used in a rotation method in order to adequately 25 water right? :
Page 38 ~ Page 60
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Page 62

1 A. This water right was decreed in the 1 having duplicate water rights decreed for the
2 Rexburg decree as a water right developed by, I 2 same lands. Simply a provision that if a’
3 believe it was the Idaho Canal Company as a 3 non-Indian water user has water decreed for any
4 state-law-based water right. 4 of the 12,667 acres served by this water right,
5 Q. Okay. Mr. Shaw, in the Snake River 5 this water right would be adjusted accordingly in
6 water right we again have remarks, They are 6 the final decree so there's no duplicates.
7 appearing on page 53. 7 Q. Thank you, Mr. Shaw, Mr. Shaw,
t And would you now please describe remark .2 | 8 comment .c on page 53, would you please describe
9 to water right No. 01-10248 and explain its 9 that comment and its purpose?
10 purpose? 10.  A. Yes. Comment .c acknowledges a
11 A. Yes. Remark .a refers to a 11 provision back in water right 01-10223 which is
12 combination of this water right with water right 12 the Snake River-Sand Creek tribal water right,
13 No. 27-11560. That water right 27-11560 is the 13 The tribal water right was initially
14 non-Indian Sand Creek water right. 14 limited to 100,000 acre-feet per year ‘and
15 It was necessary to separate those water 15 360 cfs, I believe it is. That water right
16 rights for the non-Indian water users because of 16 ultimately is determined to be 470 cfs and
17 a difference in priority with an 1891 priority 17" 115,000 acre-feet per year.
18 and a later priority for Sand Creek, whereas the 18 One of the methods that water right, the
19 tribal water right was all 1867. So this 19 tribal water right, can be increased is by a
20 language here describes that this water right 20 reduction in this water right which is part of
21 from the combined sources is quantified at 21 the natural process that's occurred in the past
22 260 cfs and 60,000 acre-feet per year. 22 within the project. As project lands have gone
i Q. Mr. Shaw, you said "non-Indian." Do 23 out of production, the Bureau of Indian Affairs
4 you mean non-Indian project lands? 24 has taken the water from those nonproductive
25 A. Non-Indian project lands, yes; that's 25 lands and moved them to other lands served by the
Pige 61 Page 63
1% correct. ‘ 1 project, Simply a transfer, if you will, within
T2 Q. And this water right is proposed to be 2 the project administration.
3 decreed in the name of the United States, is that 3 Now since the project is served by this
4 correct? 4 water right and a tribal water right, this.
5 A. Yes. This water right will be decreed 5 acknowledges that if that transfer occurs in the
6 in the name of the United States. 6 future, taking water from non-Indian lands to
7 Q. And, Mr. Shaw, this, is this -~ where 7 Indian lands, that there will be an adjustment in
8 would this water be used? Wlthm the g the water rights, the respective water rlghts as
| 9 reservation? 9 well.
fi0 A. This water would be used on non-Indlan 10 Q. So, Mr. Shaw, how does this relate to
i1 lands. There may be some non-Indian lands within |11 the elements of the water right?
112 the exterior boundaries, but it's all - 12 A. This affects the quantity and the-
13 - non-reservation land at this point. * - 13 place of use of this water right.
14 Q. Non-Indian lands, does it have any 14 Q. Thank you. Mr. Shaw, page 53,
15 relationslup to the project itself? : 15 comment .d, would you please describe that fo the
16 A. These lands would be Fort Hall project © 16 court, and its purpose?
17 lands entirely. 17 A. Yes. The non-Indian portion of the
18 Q. Mr. Shaw,:comm‘ent'No. .8, could that 12 project is served by this water right from the
19 be included under an element of a water right? 19 “Snake River; the water right from Sand Creek,
20 A. It would — or could be included urider 20 27-11560; and water right from Blackfoot
21 the quantity and the source elements. 21 Reservoir, 27-11561; and a water right from Grays
22 Q. Okszy. And, Mr, Shaw, comment .b on 22 Lake, 25-13615. This provision acknowledges the
23 page 53, would you please describe that comment, (23 conditions that those water rights used together
“#14  and explain its purpose? 24 are Intended to provide one water supply for the
25 A. Yes. .b is the provision to avoid 25- project with a consumptive use up to '

Page 64
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1 33,222 acre-feet per year. 1 Q. And, Mr, Shaw, would your testimony
2 Q. So, Mr. Shaw, what elements of the 2 with respect to the Snake-Rlver-water-nght
3 water right do these relate to? 3 provision be applicable to this provision as
4 A. They relate to source and consumptive 4 well?
5 use. _ 5 A. It would be the same, yes.
6 Q. And is this remark necessary for the ' 6 Q. On page 55, would you please describe
7 department to administer the right? 7 remark .d and its purpose?
E A. Yes. 8 A. Remark .d, once again, is the same as
9 Q. Mr. Shaw, on-page 67, right -9 remark .d from the previous Snake River water
10 No. 27-11560, the source is described as Sand 10 right. It simply acknowledges that the water
11 Creek. I would like you to now turn to that - 11 supply for the non-Indiar portion of the project
12 water right, 12 comes from the Snake River, Sand Creek,
13 A. Yes. 1believe that's on page 53.. 13 Blackfoot River and Grays Lake. The combined
14 Q. Oh, excuse me, 53. On page 54 of that ‘114 rights make one water supply for the lands, and
ts right, we have a remarks section 15 their consumptive use is limited to
16 denominated .x.a. 16 33,222 acre-feet per year.
17 Would you please describe paragraph .a and 17 Q. Mr. Shaw, would your testimony w1th
18 its purpose? 18 respect to this provision on the Snake River -
19 A. Paragraph .a is the compamon to , 19 water right be applicable to this right as well?
20 paragraph .a from the previous right in which its 20 A. Yes, it would.
21 acknowledged that the Snake River right and the 21 Q. On page 55, would you please describe
22 Sand Creek right together are limited to 260 |22 remark .e?
23 cubic feet per second and 60,000 acre-feet per 123 A. Yes. Remark .e for this water right
24 year. 124 refers to remark .x.d for water right 01-10223.
25 Q..So, Mr. Shaw, your testlmony with 25 Remark .x.d that I talked about earlier today is
Page 65 ' Page 6°
1 respect to the Snake River water right 1 the exchange provision for Sand Creek water and
2 subsection .a would be the same with respect to 2 the limitations of the Equalizing Reservoir, and
3 this right? 3 how water can be made available from storage in
4 A. That's correct. 4 exchange with the North Side Canal for natural
5 Q. Mr. Shaw, on page 55, paragraph .b 5 flow from Sand Creek to satisfy the project water
6 would you please describe that paragraph? 6 right. _
7 A. Yes. Paragraph .b is the companion to 7 Q. Mr. Shaw, what element of remark .e
8 paragraph .b from the Snake River right, the 8 would this relate to?
| 9 provision to avoid duplicate water rights being 9 A. This would refer to quantlty
10 decreed for the same land. That if a non-Indian 10 Q. And, Mr. Shaw, I believe I forgot to .
11 water user is decreed a water right for the land, 11 ask you what element would remark .d refer to?
12 these 12,000 acres, that this water right would 12 A. Remark .d would refer to source and to
{13 be adjusted accordingly. , ' 13 consumptive use. '

14 Q. Mr. Shaw, would your testimony with - 14 Q. On page 55 there is a new right, right
{15 respect to the Snake River water right and this 15 No. 27-11561. The source is Blackfoot River. I
16 provision be apphcable to this right as weil? 16 would like to turn to that right now and review

17 A. It would be the same, yes. 17 it.
18 .Q. Mr. Shaw, on page 55, would you please 18 A. Yes.
19" describe remark-.c and, its purpose? 19 Q. Okay. On page 56 to that Blackfoot
20 A. Remark .c is the same as remark .c 20 water right there is a remark section.
21 from the Snake River water right, 01-10248. It 21 Starting first on the bottom of the
22 acknowledges that as non-Indian project lands are 22 page 56, remark .a, would you please describe
23 taken out of production the tribal Snake River 23 remark .a and its purpose? '
24 water right can be increased by a comparable 24 A. Remark .a is similar to the provision
25 amount. 25 from the two prior remarks to avoid having
Page 66 ~ Page6
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1 duplicate water rights decreed for project 1 Q. Mr. Shaw, what element of the water
2 lands. Jt simply acknowledges that if a 2 right does this provision relate to?
3 non-Indian water user is decreed water for 3 A. It could go to priority; but once
-4 project lands this water right would be adjusted 4 -again, it's primarily the exercise or the
5 accordingly so that there would not be duplicate 5 administration of the right. )
¢ water rights for the same land. 6 Q. So it would be a limitation on the
7 Q. Thank you, On page 57, Mr. Shaw, 7 exercise of the right?
s remark .b, would you please describe that to the 8 A. Yes, that's correct.
9 court, and explain its purpose? 9 Q. And what is the purpose of that
10 A. This remark .b is the companion to 10 limitation?
11 remark .d from the two previous rights that 1 A. The purpose of the limitation is to
12 acknowledges the water supply for the non-Indian 12 guarantee the tribal water rights won't interfere
13 portion of the project. It's made up from the 13 with the water supply for the non-Indian project
14 Snake River, Sand Creek, Blackfoot storage and 14 lands up to this supply, 25,500 acre-feet per
15 Grays Lake. And those water rights make one 15 year.
16 water supply for the project lands with an annual 16 Q. On page 57, Mr. Shaw, we have water
17 consumptive use volume of 33 222 acre-feet per 17 right No. 25-13615. The source is Grays Lake, I
18 year. 18 would like to turn to the remarks for that
19 Q. Thank you, Mr. Shaw. Remark .c on 19 particular water right Whu:h appear on page 59.
20 page 57, would you please describe that remark 20 A. Okay.
21 and its purpose? 21 Q. And, again, working through these
22 A. Remark .c specifies the quantity for 22 provisions, would you please describe the purpose
123 this water right, 25,500 acre-feet, and that this 23 of remark .2 and the reason for its inclusion?
24 amount, quantity is the combined supply from this 24  A. Yes. Remark .a is the companion to
25 right from the Blackfoot River and this supply 25 remark .a from the previous right. It would
Page 69 Page 71
=1 from right 25-13615 from Grays Lake. t avoid duplicate rights being decreed for project
) Q. And, Mr. Shaw, could that provision be 2 lands; acknowledges that if a non-Indian water
3 under an element of this water right? 3 user is decreed water for project lands, there
4 A. It deals with quantity and source. 4 will be an adjustment in this right to avoid
5 Q. On page 57, would you please explain 5 having duplicate rights. And it would — or goes
6 remark .d and its purpose? 6 to the definition of the quantity of this right.
7 A. Remark .d acknowledges the physical 7 Q. And it would serve the same purpose as
8 limitation of storage in Blackfoot Reservoir at g8 you'd previously testified with respect to the
9 348,000 acre-feet. And that would be a combined 9 other rights, is that correct?
jio storage capability under this right and right 10 A- That's correct.
111 No. 27-02007, which is the tribal water nght for. 1 Q. On page 59, remark .b, would you
{12 storage in Blackfoot Reservoir. 12 please describe that remark and its purpose"
158 Q. What element does this descnbe, 13 A. This remark .b is a companion to
114  Mr. Shaw? 14 remark .b from the previous right. It
15 A. Goes to quantity. 15 acknowledges that the water supply from
16 Q. Agam on page 57, remark .e, would you 16 Snake River, Sand Creek, Blackfoot and Grays Lake
#7 please describe remark .e and its purpose? 17 is the water supply for the project lands. And-
18 A. Remark .e is a companion remark to the |18 the annual volume of consumptive use from these
19 limitation on th_e' exercise of the Blackfoot 19 rights is 33,222 acre-feet per year.
20 storage right, the tribal right, to protect the 20 Q. And that provision is a companion
21 non-Indian project lands. So here it's the other 21 provision to the prior rights, is that correct?.
22 side of that exercise of the right indicating 22 A, Yes, it is.
|23 that the non-Indian project lands get the first 23 Q. And it serves the same purposes?
124 25,500 acre-feet of water available from 24 A. Yes, it does.
125 Blackfoot Reservoir and Grays Lake. 25 Q. Would you please describe remark .c on
Page 70 Page 72
‘Page 69 - Page 72
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previous rights that we've been discussing for
non-Indian project lands, and would serve the
same purpose here.

Q. Mr. Shaw, there is 2 remark .b. Would
you please describe that remark and explain iis
purpose?

A. Remark .b describes the physical
capacity of the pumps for this water right. 1
beljeve under the new statute it would be
explanatory material. I don't know that it goes
to the definition of the elements.

_ Thank you, Mr. Shaw. On page 60,
right No- 29-12560, again as a ground water
right. And I would like to turn your attention
now to the remarks to that particular water right
appearing on page 61 and 62.

please describe the remark .a on page 61
and i¢s purpose.

. Remark .a acknowledges that this land
is served by this water right and water from the
Portneuf River. The Portneuf River is water
that's provided as part of the Michaud exchange
and goes back to that federal contract storage
that we've mentioned earlier as being part of
this entire package.

“Page 75

1 page59? 1
2 A. Remark .c¢ is the companion {0 2
3 remark .c from the previous right. If 3
4 acknowledges that the water supply ¢ make up 4
5 25,500 acre-feet of water for the pon-Indian 5
6 project lands comes from Grays Lake and Blackfoot | 6
7 Reservoir under right 27-11561. : 7
8 Q. And is that a companion provision as 8
9 well? 9
10 A. Yes, it is. 10
11 Q. And does it serve the same purposes as 11
12 in the other rights? ' 112
13 A. Yes, it does. 113
14 Q. Mr. Shaw, please describe remark .d on 14
15 page 59?7 : 15
16 . Remark .d is an acknowledgment of the - 16
17 physical limitations, this time of Grays Lake and 17
18  its ability to store 100,000 acre-feet of water, 18
15 and acknowledges that the volume of water stored 19
20 under this right and right 25-02160, which is the 20
21 tribal right for Grays Lake, is limited to 21
22 100,000 acre-feet of physical space. 22
23 ° Q. And to which element of the water 23
24 right does this provision relate? 24
25 A- To quantity. ' 25
_ _ Page 73
1 Q. And is it a further definition of 1
2 quantity? 2
3 A. Yes, it is. 3
4 Q. Mr. Shaw, on page 59, please describe 4
!'s remark .e and its purpose? 5
6 A. This remark .e is the same as 6
7 remark .e from the previous water right for 1
s Blackfoot storage. And it acknowledges the 8
9 limitation placed on the right, on the tribal 9
10 right for Grays Lake to not be exercised to 10
11 interfere with the non-Indian project 1ands; 11
5 indicates that the first 25,500 acre-feet of 12
13 water available from Blackfoot Reservoir and 13
14 Grays Lake will be used on non-Indian project 14
15 lands. So it goes to the exercise of this water 15
16 right. ' - : _ 16
17 Q. Thank you, Mr. Shaw. At the bottom of |17
18. page 59 we have water right No. 29-12559; and'its |18
i source is ground water. I would like to turn now |19
20 to the remarks to that particular water right 20
21 which appear on page 60 and first have you 21
72 describe remark .a and its purpose. 22
23 A. Remiark .a is the limitation on 23
24 avoidance of duplicate water rights being 24
25 decreed. It's the same as remark .a on the . 25
Page 74

Remark .2 simply acknowledges that this
water right is used in combination with water
under the Michaud exchange, and that this water
right plus the water from the Portneuf River is a
single water supply for these lands.

Q. Mr. Shaw, is this arrangement that you
were just describing from the Michaud agreement
one that's intended to exist in perpetuity?

A. Yes, it is. '

Q. And, Mr. Shaw, how does this
particular provision relate to the elements of a
water right?

A, It addresses the source and the
quantity. ,

Q. Does it act as a limitation on those?

A Yes, itdoes.

Q. Mr. Shaw, on page 62, again, we have
remark .b. -~ .

Would you please describe the purpose of
remark .b and its inclusion in this decree?

A. This remark .b is a further '
acknowledgment of the two water rights that —or
the two water supplies that provide water for
these lands. The intent of this right is to
supplement the surface water with the exercise of

Page
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1 the right within the discretion of the projecy. 1 tWo degling with the number of cattle and =~
2 Q. Okay. And what element of the right 2 locatigy of cattle that would be utilizing this
3 does this relate to, Mr. Shaw? 3 water right. It would serve the same purpose as
4 A. Well, it would relate to the 4  the remqrk on the previous two rights.
5 surface — or excuse me, relate to the source of 5 Q. Op page 65, Mr. Shaw, there's a water
¢ the water supply for these lands. 6 right No, 27-11564 from ground water. It has a
7 Q. And a further description or 7 remark .q.
8 clarification of that right? 8 Would you please describe remark .a and its
9 A Yes. 9 Ppurpose?
10 Q. On page 62, Mr, Shaw, would you please 10 A: The remark .a further describes the
11 refer to remark .c and explain its purpose? 11 Purpose and place of use of this water right as
12 A. Remark .c is the same as remark _a has t2 it is intended to be used by Bureau of Indian
13 been for the rights we've talked about earlier 13 Affairg,
14 for the non-Indian project lands. It would avoid 14 Q. And could that be placed under an
15 duplication, an additional right being decreed 15 element of the water right?
16 for these lands, and would serve the same purpOSe 16 A. It will be placed under purpose and
17 as those previous remarks. : 17 place of use. It describes both what for and
i8 Q. Okay. Mr. Shaw, on page 62 there's 18 where, _
19 water right No. 27-11562, I'd ask you to turn 19 Q. On page 66 there is a remark .b.
20 your attention to the remark to that water right 20 Would you please describe that remark and
21 appearing on page 63, remark .a. 21 its purpose?
2 Would you please describe the purpose of 22 A. This, again, I believe under the new
23 that remark? 23 statute this remark would be considered
B A. Remark .a serves to describe the 24 explanatory material as it describes the physical
25 ° purpose of use o further clarify the purpose of 25 capacity of the pumping plant for this right.
Page 77 Page 79
.1 use and quantity of use as it relates to the 1 Q. On page 66, Mr. Shaw, there is a water
2 number of cattle that will be using the stock 2 right No, 29-12561 for ground water. Thereis a
3 water right. 3 remark .a.
4 Q. Mr. Shaw, could this remark be placed 4 Would you please describe remark .a and its
5 under one of the elements of the water right? 5 purpose?
6 A: It could be placed under quantity, 6 A. Yes. Remark .a further describes the
. T yes. 7 purpose and-place of use for this water right.
'8 Q. Okay. Mr. Shaw, on page 63 there's 8 Q. So it could be placed under those
;9 water right No. 27-11563. And on page 64 there 9 elements, is that correct?
0. is a remark to that water right. 10 A. That's correct. '
i1 Ys that remark identical to the remark you 1 Q. Also on page 66 is water right
12  just discussed with respect to 27-115627. 12 No. 29-12562 from ground water. And on page 67
>13 A. It is identical. Xt refersto a 13 there is a remark .a. _
14 different grazing area. So it would be a . 14 Would you please describe that remark and
15 different quantity, but it serves the same - 15 its purpose?
16 purpose. 16 A. That remark also further descnbes the
17 Q. It would be your ttstlmony that lt 17 purpose and place of use of this water right.
18 would serve the same purpose? 18 Q. Okay. On page 67, Mr. Shaw, there's a
19 A. That's correct. 19  water right No. 29-12563 for ground water; and
20 Q. Okay. On page 64, water rlght 20 then on page 68 there is a remark .a.
21 No. 25-13616 for Meadow Creek and tributaries to |21 Would you please describe that remark nnd
2 Grays Lake, again, it has a remark .a. 22  its purpose?
3 Please describe that remark and its 23 A. This remark also further describes the
24 purpose, 24 purpose and place of use for this water right.
25 A. That remark is the same as the last 25 Q. On page 68, Mr. Shaw, there's a water J
| ' Page 781 Page 80
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1 right Ne. 29-12564 and a remark .a, 1 provision? .
2 Would you describe remark .2 and its 2 A. It was originally contained — it
3 purpose? ] 3 simply acknowledges that the decree in this case
4 A. That remark also further describes the 4 doesn't change any of the provisions of the
5 purpose and place of use for the water right, 5 Michaud contract. I believe this is a provision
6 Q. Okay. On page 68 there's a water 6 that's changed by — o proposed to be changed by
7 right No. 27-11565 from ground Water; and on 7 stipulation.
8 page 69 there's a remark .a. g Q. Mr. Shaw, would you turn to
9 Would you describe remark .a? 9 Exhibit 2 -
10 A.-And remark .2, again, further 10 A. Yes.
11 describes the purpose and place of use of the 11 Q. — which is the stipulation. I
12 water right. 12 believe there is a paragraph denominated No. 1;
13 Q. Okay. And onPage 69; Mr. Shaw, 13 is that correct?
14 there's a water right No. 29-12565; and at the 14 A. Yes, there is.
15 bottom of that page is the beginning of 15 Q. And describe the effect of that
16 ‘remark .a which carries over to page 70. 16 paragraph.
17 Would you describe that remark? _ 17 'A. This paragraph is intended to replace
18 A That remark also further describes the 18 the original paragraph 4 in section 4 of the
19 purpose and place of use of the water right. 19 proposed consent decree. And it goes on t0
20 Q. Mr. Shaw, we're now at page 70 of the 20 further say that the parties have relied upon the
21 proposed consent decree. And there is a ' 21 conditions of the Michaud contract in the
22 subsection entitled "IV., General Provisions {22 preparation of this agreement; and, further, the
23 Applicable To All Rights In This Decree." I 3 Michaud contract provisions are to remain in
24 would like to now — or I direct your attention 24 place; and except as expressly provided, nothing
25 to those provisions and discuss their purpose. 25 in the agreement or this decree would alter the
, Page 81 : Page
1 Would you please describe general provision 1 Michaud contract.
2 No. 1 and its purpose? 2 Q. Mr. Shaw, is the Michaud contract one
3 A. General provision No. 1 says, “The 4 that is intended to extend into perpetuity?
4 court recognizes and respects the parties’ 4 A. Yes, it is.
5 disclaimers and reservation rights contained in 5 Q. And, Mr. Shaw, does that contract have
6 the 1990 agréement.” It does not describe or & any limitation on the exercise of the rights?
7 define a water right. 7 A. Yes, it does.
8 'Q. Okay. Mr. Shaw, on page 70 as well 8 Q. And have you previously described
9 there is general provision No. 2. 9 those limitations?
10  Would you please describe that provision? 10~ A. Yes.
11 A. It's, general provision No. 2 is'a ' 11 Q. Thank you. Mr. Shaw, turning to
12 limitation on the legal effect of the decree, It 12 general provision No. 5, would you please
13 represents a compromise over disagreement on what 113 describe that provision? .
14 should go into the decree. Resolves a disputed 14 A. General provision No. 5 as originally
15 issue, if youwill. = - R 15 proposed acknowledges that the decree doesn't
16 Q. Okay. General provision 3 on page 70, 16 limit the authority of the United States to
17 please describe that provision. ' 17 redesignate lands within the Fort Hall project

18 A It says, “The déscription of water 18 under applicable law.

119 rights in the decree shall-govern in:the event-of 19 Q. Okay. Mr. Shaw, again turning your
20 conflict with the description of water rights 20 attention to Exhibit No. 2, paragraph 2, what
21 contained. in the agreement.” That doesn't seem 21 would be the effect of that paragraph on this -
22 to definé a water right or the administration of 22 provision? : _

23 a water right. o 23 A. The additional — well, paragraph 2

24 Q. Mr. Shaw, general provision No. 4 en 24 adds a sentence to this provision. It says

25 page 70, would you please describe that 25 nothing in the decree prohibits the transfer of
Page 82 - Pag
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1 any state-law water rights herein decreed in 1 nmmariﬁcation or ’ I
2 accordance with applicable or successor Idaho 2 administratign of the rights that we have
3 Code provisions. 3 discussed? |
4 That additional language places a 4 A. Yes, they are. (
s limitation, it seems, on what the United States 5 Q. Now Mr. Shaw, the next element that
¢ may be able 0 do in the redesignation of 6 we need to peturn to is the definitions section. I
7 Fort Hall project lands. I'm not sure that the 7 And that appears on page 3 of the consent
s redesignation of lands defines a water right or - 8 decree.
g places 2 limitation on a water right. 9 Would you please describe definition 1 and I
10 Q. Okay, Mr. Shaw. Provision No. 6, 10 its purpose?
11 would you please describe that to the court? 11 A. Definition 1 is acre-foot, also
12 A. Provision No. 6 describes the effect 12 defines the abbreyiation AF. The abbreviation AF l
13 of this decree on prior decrees. 13 is used throughout the consent decree t0 quantify
14 Q. Okay. And provision No. 7, would you 14 portions of water rights.
15 please describe that provision? That's on 15 Q. Now, Mr. Shaw, please describe I
16 page 71. 16 definition No. 2,
17 A. Provision No. 7 describes the effect 17 A. Definition No. 2 describe — or
12 of this, a decree, on the satisfaction of the 18 defines acre-feet per year. Also, it defines the I
19 water rights for the claimants in the agreement. 19 abbreviation AFY, and notes that this acre-foot
20 Q. Mr. Shaw, on paragraph 7, how does 20 per year is acre-foot per calendar year as
21 that relate to the scope of the claims of the 21 opposed to some of the other time frames that are I
2 tribe in this adjudication? . 22 often used when talking about quantities.of
k) A. It clarifies that the decree includes. 23 water. And this term is used throughout the
24 all of the water rights of the tribes in the 24 decree to define the quantity element of water i
25 upper Snake River basin. So it clarifies that 25 rights. 7
‘ Page 83 Page 87
11 this, that there are no more water rights for the 1 Q. You've referred to other definitions l
2 tribes in that geographic area. 2 of acre-foot per year.
3 Q. So how does that relate to the. 3 What's an example of that?
4 description of the rights? 4 A. A term frequently used is water year. I
5 A. Well, it provides definition, if you 5 It's a period from October 1st to
6 will, that there are no other water rights; that 6 September 30th. Another term frequently used is -
. 7 these water rights described in here are the 7 irrigation year from November 1st to October I
'8 extent of the water rights of the tribes within 8 31st. This simply clarifies that we're talking
19 that geographic area of the state, of the basin. 9 about calendar year.
10 Q. Mr. Shaw, on page ‘71 there's general 10 Q. Mr. Shaw, definition No. 3, allotted l
{11 provision No. 8. 11 lands, what's the purpose for its inclusion in
12 What would be the — what is your 12 the decree?
113 understanding of the effect of that provision? 13 A. The decree refers to allottees in the l
14 A. It just indicates the conclusive - 14 provision that avoids duplicate water rights
15 nature of the decree that would be entered for 15 being decreed for tribal lands. Allotted lands
16 these water rights. ' 16 - are those lands held by allottees; so it is used I
17~ Q. Mr. Shaw, we've now gone through the 17 to define that term.
18 entire consent decree. 18 Q. Mr. Shaw, definition No. 4
19 Based upon your review of the consent 119 American Falls Reservoir, what's the purpose for l
20 ‘decree, would it provide a mechanism that would |20 its inclusion?
21 allow you-to implement and effectively administer |21 A. American Falls Reservoir is used,
22 this decree if entered by the court" Co 22 well, for two purposes. It provides water for I
23 A Yes, it would. " |23 the Michaud exchange; but it's also referred to
24 Q. And, Mr, Shaw, in your opinion are the 24 in the Sand Creek administration provisions and
25 general provisions that have been described 25 the exchange with the North Side Canal Company. I
_ Page 86 Page 838
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1 Q. Mr. Shaw, definition No. 5, a_nmfal_ 1 in the statute as it relates to evaporation from
2 diversion volume, why is that included in the 2 storage.
3 agreement? 3 Q. And definition No. 12, cubic feet per
4 A. Annual diversion volume is one o_f_ the 4 second?
S quantity elements for most of the water rights 5 A Wel'l, f:ubic feet per smnd and also
6 that are described in this consent decree. 6 the abbreviation cfs are terms used throughout
7 Q. And annual-volume-consumptive-use 7 the proposed consent decree to quantify water
8 definition, No. 6, whiat's the purpose for its & rights. ‘
9 inclusion? 9 Q. Definition No. 13, DCMI, what's the
10 A. Annual volume of consumptive use is 10 purpose for its inclusion?
11 also one of the quantity elements. It's used to 11 A. DCMI is included as a purpose of use
12 define the water rights. _ 12 on the general ground water right for the tribal
13 Q. Thank you. Definition No. 7, basis of 13 water rights. _
14 right, what's the purpose for its inclusion? 14 Q. Definition No. 14, diversion, what's
15 A. Basis of right is included as it is 15 the purpose for its inclusion?
16 necessary to describe which water rights are 16 A. Well, the term diversion is used in a
17 limited in the transferability after they've been 17 number of places in the decree and a description
18 decreed. Those based on federal law, for 18 of diversion rate, diversion volume as further
19 example. 19 clarification of the quantity elements of the
20 Q. Mr. Shaw, definition No. 8, beneficial 20 water rights.
21 use, where does this definition come from? 21 Q. And definition No. 15, diversion rate?
22 A. Beneficial use is used several 22 A. Diversion rate is, again, used in the
23 places, It's used as the basis of some of the 23 quantity element — or used to describe the-
24  stock water rights. It's used in defining how or 24 quantity element of the water rights. This
25 for what purpose transfers can occur for the 125 clarifies that it's measured in cubic feet per
' Page 89 Page 91
1 tribal rights within the administrative 1 second.
2 provisions of the decree. ' o 2 Q. Mr. Shaw, what's the purpose of
3 Q. Mr. Shaw, is this definition contained 3 definition 16, fee lands?
4 in the agreement? , 4 A. I don't believe this definition is
5 A. The term is used in the agreement, 5 used in the proposed consent decree.
6 yes. ' , _ 6 Q. Okay. Definition No. 17, Fort Hall
7 Q. Okay. Now, Mr. Shaw, definition 7 agency, what's the purpose for inclusion of that
g8 No. 9, Blackfoot Rtservoir, -what's the purpose g ~ provision?
9 for its inclusion? ' 9 A. Fort Hall agency is used in the
10 A. Blackfoot Reservoir is one of the 10 definition of a number of the water rights. -
11 storage facilities used for both the tribal and - 11 Q. Okay. And definition No. 18, Fort
12 the non-Indian project water rights. 12 Hall Indian Reservation?
13 Q. What's the purpose for the inclusion 13 A. Fort Hall Indian Reservation is also
14 of definition No. 10, ceded lands? 14 used in the definition or in the description of a
15.  A. Ceded lands is used in the description - 15 number of the water rights.
16 of water rights by both the Snake River water 16 Q. And definition No. 19, Fort Hal
17 rights and the Sand Creek right as they relate to - 17 Irrigation Project?
18 changing water from the non-Indian lands to the. . 18 A. Fort Hall Irrigation Project is also
19 ceded lands — or-excuse me, from non-Indian 19 wused in the description of a2 number of the water
20 lands to Indian project lands; and some of the (20 rights.
21 non-Indian lands are described as ceded lands. 21 Q. Mr. Shaw, definition No. 20, Grays
22 Q. Description No. 11, consumptive use, 22 Lake, what's the purpose for its inclusion?
23 what's the purpose for its inclusion? 23 A. Grays Lake is, again, one of the
24 A. Consumptive use, this definition is a 24 storage facilities that provides both Indian —
25 further clarification of the definition included 25 or tribal and non-tribal water rights for the
Page S0 ~ Page 52
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1 Fort Hall project. 1 American Falls Reservoir, provides some of the
2 Q. Definition No. 21, impairment in the 2 water supply for the Michaud exchange. 1t also
3 quality of water, would you please describe the 3 is used in the description of the administration
4 purpose for that definition? 4 of the Sand Creek portion of the tribal water
5 A. Impairment in the quality of water is 5 right.
6 used in the description of the transfer 6 Q. Okay. And definition No. 29, what's
7 procedures or methods for the Snake River water 7 the purpose for its inclusion? _
8 right, the tribal Snake River water right. g A. 29, period of use, is one of the
9 Q. Mr. Shaw, definition No. 22, Indian, 9 elements of the water right. And, of course,
10 what was the purpose for the inclusion of that 10 it's used in the description of those water
11 provision? 11 rights.
12 A. That term is used in the description 12 Q. And definition No. 30, person, what's
13 of a number of water rights. 13 the purpose for its inclusion?
14 Q. Mr. Shaw, definition No. 23, Indian 14 A. This definition of person is used
15 lands, what was the purpose for including that 15 throughout the proposed consent decree; and it's
16 provision? - - 16 a slightly different definition than the
117 A. That term is also used in the 17 statutory definition. It contains some
‘; description of 2 number of the water rights. 18 additional language that's not in the statutory
19 Q. And definition No. 24, injury to the 19 definition. .
20 water right, what was the purpose for its 20 Q. So, Mr. Shaw, would that provision
§21 inclusion? ' 21 govern with respect to the implementation of this
27 A. The'term is inciuded in the 22 agreement as opposed to the statutory provision?
91 description of the administrative procedure for 23 A. My understanding is it would, yes.
L changes to tribal water rights, particularly the 24 Q. Mr. Shaw, definition No. 31, place of
25 Snake River water right. And that term is used 25 use, would you please describe its purpose?
Page 93 Page 95
41 in that description of the procedure. 1 A. Place of use is, again, one of the
12 Q. Mr. Shaw, does that describe how that 2 elements of the water right; and it's used in the
3 procedure — does it define how an element of 3 description of the water rights in the consent
4 that procedure would be implemented? 4 decree. '
5 A. Yes. 5 Q. And definition No. 32, point of
6 Q. Definition No. 25, irrigation use, 6 diversion, or POD, would you please describe its
7 what's the purpose for its inclusion? 7 purpose? ' .
8 A, Irrigation use is the purpose of use 8 A. Point of diversion also is one of the
9 of a number of the water rights that are 9 elements to the water rights described in the
10 described in the consent decree. . 16 consent decree. .
1 Q. And definition No. 26, Michaud 11 Q. And definition No. 33, point of
12 contract, what is the purpose for its inclusion? 12 injection?
13 A. The Michaud contract is referred to in 13 A. Point of injection is a description of
J14 a number of situations in the decree both as it 14 Dboth an element of the water right, I believe,
15 relates to the water rights described in this 15 and also how the water right is utilized. For
16 decree and a8 it relates to the water supply for 16 example, the Snake River water rights that are
17 the project. _ ‘ 17 described in the consent decree are diverted from
18 Q. Mr. Shaw, definition No. 27, Michaud 18 the Snake River. They are injected into the
19 division, what was the purpose for its inclusion? - |19 Blackfoot River, and then rediverted into the
20 A. That term is used in the definition of 20 Main and North Canals from the Blackfoot River.
21 water right 27 — or description of water right 21 So this describes, I believe, an element of the
22 27-11376. - 22 water right and how that water right is utilized.
s Q. And definition No. 28, Palisades - 23 Q. Please describe the purpose for
|24 Reservoir, what's the purpose of its inclusion? 24 definition No. 34, point of rediversion.
125 A. Palisades Reservoir, again like 25 A. Point of rediversion is the companion
Page 94 Page 96
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1 to the point of injection where, for example, 1 Q. And definition No. 43, stock water? )
2 Snake River water is injected into the Blackfoot 2 A. Stock water is used to describe one of
3 River and rediverted into the canals on the 3 the purposes of the tribal water rights. Aad it
4 reservation. 4 happens to be included in some individual water
5 Q. And definition No. 35, prolect lands? 5 rights held by the United States,
6 A. Project lands, the term is used in the 6 And this is not the statutory definition,
7 -description of a number of the water rights for 7 The statutory definition of stock water places a
8 the Fort Hall project. 8 13,000-gallon-per-day limitation. This
9 Q. Okay. And definition No. 36, priority 9 definition does not specifically include that
10 date? 10 limitation.
11 A. Priority date is simply one of the 11 Q. And this definition, fo what type of
12 elements used to describe the water rights in the 12 right does if relate?
13 consent decree. 13 A. Well, it would relate to a water right
14 Q. And definition No. 37, purpose of use" 14 for stock watering purposes, but not a de minimis
15 A. As with priority, it's one of the 15 as they're frequently referred to as a stock
16 elements that's used to describe the water rights 16 water right. It's limited to 13,000 gallons per
17 in the consent decree. 17 day or less. '
18 Q. And it defines that provision, is that 18 Q. Does the basis of the right make a
19 correct? 19 difference?
20 A. That's right. _ 20 A. No, it does not,
21 Q. Okay. Definition No. 38, reservation 2t Q. The rights that the stock water rights
22 watermaster, what's the purpose for its 22 are supplemental to are, at least in the proposed
23 inclusion? 23 decree would be decreed as federal reserved water
24 A. In the description of the 24 rights, correct? '
25 administrative provisions provided in the 25 A. Well, there are specific beneficial
' Page 97 . Page 99
1 proposed consent decree, the term reservation 1 use stock water rights proposed to be decreed to
2 watermaster is used and duties are assigned to 2 the United Statés. There is the stock water
3 administer the water rights, 3 purpose of use that's proposed to be decreed as
4 Q. And definition No. 39, right-number? 4 an acceptable use for all of the tribal water
s A. Right number, even though it's not a - 5 rights.
6 statutory element of the water right, is the 6 Q. Okay. Definition No. 44, transfer,
7 identifier that's used to identify the water 7 would you please describe its purpose?
8 rights in the proposed consent decree. 8 A. The term transfer is used in the
9 Q. Okay. And definition No. 40, . 9 administrative provisions for a transfer of the
10 secretary? 10 tribal water rights. '
1 A. Secretary as used in this proposed 11 Q. And definition No. 45, tribal water
12 consent decree refers to the Secretary of 12 rights?
13 Interior. And it's used-in the description of 13 A. Tribal water rights are used — or the
14 some of the administrative provisions included in 14 term is used to describe water rights in the
15 the proposed consent decree. 15 proposed consent decree. _
16 . Q. And definition No. 41, Snake River 16 Q. Okay. And definition No. 46, tribes
17 watermaster? 17 or tribal, the purpose for its inclusion?
18 * A. Snake River watermaster is a term used 18 A. Those terms are used throughout the
19 in‘the description of the administration of the - 19 document both in the definition of rights and the
20 Snake River water right, the tribal Snake River 20 administration of the rights.
21  water right. S 21 Q. Okay. And definition No. 47, upper
22 Q. And deﬁmtlon No. 42, s0urce, the 22 Snake River basin, what's the purpose for its
23 purpose for its inclusion? 23" inclusion?
24 A. Well, source is one of the elements 24 A. Upper Snake River basin defines the
25 that's used to describe all the water rights. 25 geographic area to which this proposed consent
' Page 98 Page 100
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1 decree applies. And it goes to the finality of 1 CROSS-EXAMINATION
2 the proposed consent decree. 2 BY MR. MONSON:
3 Q. And definition No. 48, Walton right, 3 Q. Good morning, Mr. Shaw.
I 4 what's the purpose for its inclusion? 4 A.-Good morning, Ms. Monson.
5 A. That term is not used in the proposed 5 Q. In your testimony earlier this morning
6 consent decree. 6 you discussed a number of different remarks that
7 Q. So it would not be necessary in your 7 you indicated further defined more than one
s opinion? g element of a water right for that particular
9 A. It would not be necessary in my 9 water right. ‘
10 opinion, yes. 10 Do you recall that testimony?
i1 Q. Definition No. 49, water system? 11 A Yes, Ido.
12 A. The proposed consent decree uses that 12 Q. And I believe you also discussed the
13 term in the general provisions dealing with 13 possibility of redrafting the remark into the
14 administration. _ 14 provision — or into the particular elements that
15 Q. Okay. And definition No. 50, Winters 15 it applies?
16 Doctrine, how is that used in the proposed 16 A. Yes, Idid. :
17 consent decree? 17 Q. Do you see any problems with that, of
i3 A. Winters Doctrine was used to describe 18 doing that, taking that approach or trying to
19 the basis of right for federat reserved water 19 redraft the decree?
20 rights in the proposed consent decree. 20 A. From my recollection of the amount of
21 Q. Thank you, Mr. Shaw. 21 effort that went into drafting the remarks as’
po) MR. STRONG: . That would be the 22 they exist today, at least for these water
3 conclusion of my direct examination, Your Honor. |23 rights, yes, I don't think that would necessarily
T24 THE COURT:  Thank you, Mr. Strong. 24 be an easy task.
25 Mr. Monson, did you intend to conduct 25 Q. Would there be a possibility that the
Page 101 , Page 103
41 cross-examination or redirect as the case may s+ intent of the particular remark could be changed
2 be? ' 2 simply by introducing new language or different
3 MR. MONSON:  Your Honor, very briefly. 3 language?
4 1have just a few points of clarification to talk 4 A. Yes, that possibility would exist,
s over with Mr. Shaw, 5 does exist.
6 THE COURT:  Please. 6 Q. Thank you. I'd like you to turn your
7 7 attention to page 70 of the proposed consent
i8 | & decree which is the, includes the general
9 s provisions applicable to all water rights in this
10 10 decree.
331 11 A. Yes.
12 12 Q. And specifically to general provision
43 13 No. 3, do you know why that general provision
4 14 No. 3 was included in the proposed consent
115 15 decree?
16 1186 A. My understanding was that it was
17 17 included s a definition, if you will, thatifa
18 18 conflict exists this is the document that' would
19 . 19 govern. -
20 {20 Q. Were there some technical corrections
2t 21 or clecical corrections that were made between
2 22 the time of the 1990 agreement and the
2 23 development of this consent decree?
124 24 A. Yes, there were. :
125 25 Q. And was it the intent of the parties
Page 102 Page 104}
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1 to your knowledge that the provisions in the 1 non-Indian prOJect lands went out of productmn
2 consent decree were the correct ones if there's 2 is that correct?
3 any conflict? 3 A. Yes, that's correct.’
|4 A. That's my understanding, yes. 4 Q. Doesn't it also require an affirmative
5 Q. Okay. Thank you. If you could turn 5 act of relinquishment by the United States and
6 now, Mr. Shaw, to page 70 ~ or excuse me, 6 the project landowner?
7 page 50 of the proposed consent decree, and in 7 A. Yes, it does.
8 particular the paragraph marked No. 15 which I 8 Q. So this provision would not
9 believe was a general provision applicable to the 9 necessarily be triggered, then, by the
10 ftribal water right; is that correct? 10 temporary — by & landowner temporarily not
11 A. Yes, it is. 11 irrigating his lands for whatever reason?
12 , Q. You testified earlier about this 12 A. That's my understanding. It's not an
13 general provision and indicated that it was not 13 automatic exchange. ,
14 an element of state water Iaw, that geothermal 14 MR. MONSON:  Thank you, Mr. Shaw. [
15 steam in excess of 212 degrees Fahrenheit was not |15- have no further guestions.
16 something that is normally adjudicated in a water |16 THE COURT:  Thank you, Mr. Monson.
17 adjudication in Idaho; is that correct? 17 Miss Jackson, are you still there?
18 A. Under state law, that's correct, yes. 18 MS. JACKSON:  Yes, I am. ‘
19 Q. Given or ~- the tribal rights that 19 THE COURT:  Miss Jackson, did you have
20 are, for the most part, are decreed, proposed to 20 questions you wanted to ask of Mr. Shaw?
21 be decreed in this are under federal law; isn't 21 MS.JACKSON: Ihave a couple
22 that correct? Or there are a number of them that |22 clarifications, Your Honor.
23 are under federal law? 23 :
24 A. Well, they are based upon federal law; 24
25 and whether they're decreed under federal law or 25
' © Page 105 Page 107
1 state law, I wouldn't offer an opinion. 1 CROSS EXAMINATION
2 Q. Do you know if the federal reserved 2 BY MS. JACKSON: )
3 rights doctrine has any provisions relating to 3 Q. On page 26 of the proposed consent
4 geothermal steam? 4 decree there's 2 section .x.a. You indicated
s A. I don't know, 5 that's the subordination of the rights.
6 Q. If federal law were to develop an 6 Isn't it correct that these rights also
*7 element of the federal reserved right to 7 have to be determined in the SRBA before they
8 incorporate geothermal steam, would this 8 could be subordinated?
9 provision preserve the right of the tribes or the 9 A. That's correct, yes. It would only be
10 ~ United States to assert such a right in the 10 a subordination to rights that are decreed in the
j1 future? 11  SRBA. . |
12 A. It would seem to me it would, yes. 12 Q. Okay. And then referring again to
13 Q. Thank you. If you'd turn to page 53, 13 page 50, paragraph 15, that Mr. Monson referred
14 and I call your attention to remark .x.c for beth 14 you to, if this paragraph was left out of this
15 water rights 01-10248 and the following water 15 decree, would this right still exist in the
16 right, the right No. 27-11560. 16 agreement in your opinion?
17.  ‘And I believe the remark .c is the same for 17 A. In my opinion, the agreement would.
18 both of those rights, is that correct? ‘ 18  still apply, yes. And that provision was to be
19 A. Yes, it is the same for both of those 19 an applicable part of the agreement.
20 rights. 20 Q. That's the reason you're suggesting it
21 Q. Lbelieve that you testified earlier 21 was not necessary because of state law regarding
|22 that this was intended to permit lands that went 22 geothermal ground water, is that correct?
23 out of — or permit the = well, let me start 23 A. That's correct.
24 over again. 24 MS. JACKSON: Ihave nothing else
25 This provision was intended to apply when 25 Your Honor.
Page 106 Page 108
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1 ~ THECOURT: Thank you, Miss Jackson. 1 how we deal with the issues generated by the”
2 Were there any other signatories to the 2 questions; but I certainly would expect that we'd
3 agreement or consent decree that had questions of 3 be done in the morning.
4 Mr, Shaw? 4 MR. MONSON: Tomorrow morning would be
s (NO RESPONSE) 5 acceptable to me then, Your Honor. I could stay.
6 THE COURT:  There being none, 6 THE COURT:  Mr. Strong?
7 Mr, Strong, any redirect? 7 MR. STRONG:  Me as well, Your Honor,
8 MR. STRONG:  Ihave no further 8 THE COURT:  Miss Jackson, you're on
9 questions for Mr. Shaw. If there's no redirect 9 vacation, right? '
10 or cross-examination, I would suggest Mr. Shaw 10 MS. JACKSON: Iam on vacation. What -
11 can be dismissed. 11 time was the court thinking of?
12 THE COURT:  All right. We're running 12 THE COURT:  Well, I, since presumably
13 into a time problem. I have a number of 13 the necessary people will be here, I was thinking
14 questions just to clarify. I think I'm pretty -- 14 9 o'clock. I could start earlier if that's more
15 T understand the purpose of most of the 15 convenient.
16 provisions. ' 16 MS. JACKSON:  Earlier would be more
17 I do have a large number of questions; and 17 convenient for me, Your Honor. I'm an hour
#18 time really doesn't permit going into those now. 18  behind here, I will be traveling tomorrow, but I
19 And I quite frankly don't expect we'll have time 19 think I can be a part of the call if we started
20 this afternoon unfortunately. So I think the way 20 at 8 o'clock your time.
2t I'm going to have to leave this is that we'll 21 THE COURT:  Mr. Strong?
22 bave to continue this hearing. 22 MR.STRONG: 1guess we can make it.
in I think most of the questions are ones that 2 THE COURT:  all right. We'll begin at
‘{24 Mr. Shaw can answer. 1 think most of them are 24 8 o'clock tomorrow morning. ‘
25 soluble. I will say that none of them - or very 25 "Miss Jackson, if you'll just call in, the _
Page 109 ' Page 111
571, few of my questions would relate to the propriety 1 clerk will patch you in.
2 of including any of these provisions in the 2 MS. JACKSON:  Okay.
3 consent decree, or the necessity for that - ' 3 MR. STRONG:  Your Honor, one matter
4 matter. There are a few that might relate to 4 just for housekeeping purposes. If we're simply
5 necessity or propriety; but, again, those are few s down to your questions of Mr, Shaw and we're
6 in number. . 6 through with the direct and cross-examination, we
17 Mr. Strong, when would you like to continue 7 had one other matter that we wanted to submit as
¥ & this hearing? ' ' 8 part of the record, which would be a copy of the
9 MR..STRONG:  Your Honor, from my 9 House of Representatives report approving the
10 perspective, the earliest convenient date 10 agreement, along with a copy of the federal
i1 possible, we'd like to proceed. 11 legislation that has approved the agreement. I
12 THECOURT: Tomorrow? 12 would like to have those marked as exhibits for
113 MR. STRONG: Tomorrow wouid be fine, 13 the purpose of this proceeding.
14 Peter, can you make that? - a 14 THE COURT:  And I'm assuming there's
15 MR. MONSON:  Your Honor, how long do 15 no objection, Mr. Monson or Miss Jackson?
16 you anticipate your questions would require? The 16 MR. MONSON:  No objection.
117 reason I ask is I need to fly to Washington; D.C. 17 MS. JACKSON: No. '
18 tomorrow afternoon. It's'possible I could stay 18 THE COURT:  Have them marked as
19 overnight and be here for the morning session. 19 Exhibits 3 and 4 respectively, and they'll be
20 THECOURT: -Iwouldn't thinkmy - 20 admitted. '
21 questions; I 'wouldn't think they'd take more than 21 MR. STRONG:  Okay, Your Honor. I'll
22 anhour, Many of my questions are essentially 22 approach the bench.
23 the same as they relate to a. number of the 23 THE COURT: . All right. Thank you.
24 . remarks sections. It will take some time, 24 (State's Exhibits 3 & 4 ADMITTED)
25 however. It might take more time just to resolve 25 THE COURT:  Counsel, ladies and
_ Page 110 Page 112
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| 1 gentlemen, we'll be adjourned until tomorrow 1 THE COURT:  How are the roads? ]
2 morning at § o'clock on this matter. We'll begin 2 MR.STRONG:  This morning and the hour,
3 the monthly status conference and motions that 3 fairly open. ‘ '
4 have been noticed up at 1:30 this afternoon. 4 THE COURT:  As best you can remember,
s Mr. Strong, thank you for your assistance. s MR. STRONG:  That's right.
6 Mr. Shaw, we will need you tomorrow, I 6 THE COURT:  Mr. Shaw is present in the
7 appreciate your diligence in hanging in there 7 courtroom. Mr. Shaw, just to move things along,
¢ this morning. I know it was a long road for 8 why don't you return to the witness stand. You
9 you. Butl think we're getting pretty close to 9 were previously sworn and are still under oath.
10 the end here. 10 And I appreciate your appearing this morning,
11 With that, we will be adjourned until 11 (WITNESS DAVID SHAW RESUMED STAND)
12 tpmorrow morning. Thank you. 12 THE COURT:  counsel, when we adjourned
13 {PROCEEDINGS ADIQURNED) 13 yesterday, examination of Mr. Shaw had been
14 14 concluded. I did have a couple of questions.
15 15 Some of my questions will be of Mr. Shaw, and
16 16 perhaps some of them are appropriately of counsel
17 17 just to clarify some points in the proposed
18 18 consent decree.
15 19 Just taking it from the top, let me begin
20 20 with the definitional section, Mr. Shaw. On
21 21 page 3 of the consent decree No. 1 is acre-foot.
22 22 What is the source of that definition, or
23 23 does one even need to be cited?
24 24 A. Your Honor, the source of the
25 25 definition, 43,560 cubic feet is 2 relationship
Page 113 ‘ Page 115
1 COURTROOM OF THE DISTRICT COURT, 1 of cubic feet to the size of an acre. I don't
2 SNAKE RIVER BASIN ADJUDICATION 2 know of any other particular source for the
3 COURTHOUSE, 253 Third Avenue North, 3 definition 50 far as the technical aspects are
4 Twin Falls, Idaho, Wednesday, July 19, 4 concerned. And a conversion to gallons is
5 1995, 8:05 A M. ' 5 likewise a physical relationship.
6 Fdkkkkiokkk Rk pkk Rk kKRR & THE COURT: And, Mr. Shaw, is there a
7 THE COURT:  Good morning, ladies and 7 statute which gives that definition? -
8 gentlemen. This is the District Court of the 8 A. There is not to my knowledge.
9 Fifth-Judicial District in and for the State of 9 THE COURT:  AND would that also be
10 Tdaho. I'm Judge Hurlbutt. 10 true for the definition No. 2, acre-feet per
11 We are again proceeding on the 1990 11 year? .
12 Fort'Hall Indian water rights settlement 12 A. Your Honor, I recall that the
13 agreement and proposed consent decree. 13 definition of the elements to be included in the -
14 Miss Jackson, do we have you on the line 14 director's report as calling for a calendar year
15 finally? 15 volume; but I don't recall how much further it -
16 MS. JACKSON: You do, Your Honor. 16 goes.
17 THE COURT: . Very well.  The State of 17 THE COURT:  Ckay. No. 3 - well, just
18 Idaho is here represented by Clive Strong, and 12 one moment. Now, let's move on to page 4,
19 the United States by Petér Monson. 19 definition No. 5, annual diversion volume.
20 Good morning, gentlemen. 20 ‘What is the source, if any, for that
21 MR. MONSON: Good morning, Your Honor. 21 definition?
2 MR. STRONG:  Good morning. 22 A. Once again, the elements of the water
23 THECOURT: Nice early morning. 23 right to be specified in the director's report
24 Mr. Strong, did you return to Boise? 24 called for diversion rate or annual diversion
25 MR. STRONG:  Idid. 25 volume, And I don't believe the terms are
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necessarily specified in acre-feet.

1

Page 118

1 best as we were able, we made sure there was no
2 THE COURT:  Let me ask you this: With 2 conflict. -
.3 respect to all of the statutory elements of 3 THE COURT:  Again, referring to annual
‘4 water right, that is equally true, is it not, 4 volume of consumptive use, it's to be defined in
s that the statute will contain the term but not 5 terms of acre-feet per year. That's a matter
6 otherwise define it? 6 being litigated before one of the special
i A. That's true except for there is a 7 masters. )
s separate statute not in the adjudication chapter 8 Is this intended to resolve that matter and
9 that states the standard measure of diversion 9 require that annual volume of consumptive use be
10 rate will be cubic feet per second. But that's 10 always described numerically in acre-feet per
11 the only term that I'm aware of that's defined. 11 year? _
12 THE COURT:  ©Okay. Thank you. 12 A. No, that would not be the intent of
13 A. One other thing about these 13 this definition — to preclude the definition of
14 definitions, Your Honor, is the abbreviations 14 de minimis uses as defined as de minimis.
15 that are used in the agreement are not part of 15 THE COURT:  No, I agree. De minimis
16 the statute. The AF for acre-feet, for example. 16 could be used. But wouldn't de minimis have to
17 THE COURT:  Correct. That would be my 17 be defined in acre-feet per year numerically?
18 conclusion as well, 18 A. Well, that wasn't the intent of this
19 On No. 6 on page 4, annual volume of 19 definition. If that's the result, then —
20 consumptive use, defined as meaning the maximum ;20 THE COURT:  Yes. Idon't know what
21 volume of water in acre-feet per year, is that a 21 the intent is. I just wondered if that's the
~ definition that is intended to be used ' 22 result. That's my concern. And perhaps it can't
=9. consistently throughout the SRBA? 23 be answered beyond that.
24 A. I believe it is, Your Honor. The 24 MR. STRONG:  Your Honor, if I might
25 statute calls for, for irrigation purposes, for 25 address that?
Page 117 Page 119
&1 example, consumptive amount to be determined 1 THE COURT:  Sir. .
2 based on the most water consumptive crop that can 2 MR. STRONG: It seemis to me the :
{ 3 be grown in the area. ' 3 definitions used here relate to these particular
C 4 THE COURT:  Okay. 4 water rights. And in each of these water rights
s A. It doesn't similarly say that every 5 that is the approach that has been taken.
6 other use should be determined at the maximum 6 As to the de minimis, there is case law in
"7 consumptive use, but I think that's a logical 7 Idaho that at least suggests that you don't have
} 8 conclusion. And that's what has been done in the 8 to have a fixed quantity. The AVONDALE case for
: 9 department's efforts to determine consumptive 9 one is an example where, if you need the entire
10 use. : : » 10 flow, the definition says entire flow would be a
31  THECOURT: The reason for the 11 certain quantification. We would argue by
12 question, my concern here is generally if these 12 analogy that de minimis, likewise, if you can't
13 rights are decreed in this format, except for 13 measure it, it's a futile exercise; so it's an
|14 definitions which are clearly unique to the 14 appropriate way to define that element.
115 Shoshone-Bannock tribes, are these definitions 15 THE COURT: > Now, maybe the futility is
16 then binding on the court and the parties 16 to have it as an element altogether.
17 subsequently; or is that your intention as the 17 MR. STRONG: That may be a
18 director of the adjudication bureau? 18 possibility. ' _
119 A. Your Honor, we were very careful when 19 THE COURT:  All right. Thank you,
{20 we drafted these definitions to be as certain as 20 Mr, Strong. . _
21 we could that they didn't produce a conflict with 21 MS. JACKSON: Your Honor, this is
22 any other part of the adjudication. Some of 22 Candy Jackson. I'm sorry. Mr. Strong was fading
23 thém, as you say, are unique. Some of them will 23 in and out when he was talking.
324 be used, or at least similar terms will be used 24 THE COURT:  You were not able to hear
|25 for the definition of other water rights. And as 25 Mr. Strong.
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1 MS. JACKSON: No. 1 agreement.
2 THE COURT:  His comment just was that 2 But that's how the term consumptive use
3 the definitions in the agreement were unique to 3 thus far has been applied in other parts of the
4 the rights in the, contained within the proposed 4 adjudication as well. So I think there is not a
5 consent decree; and that there is case law which 5 conflict between this definition and the other
6 by analogy would support the use of de minimis in 6 parts.
7 defining the annual volume of consumptive use. 7 THE COURT:  And that last clause, not
8 MS. JACKSON:  Thank you. 8 include water loss through evaporation from
9 THE COURT: I'm sorry. We'll either 9 storage, in your opinion would be equally applied
10 get Mr. Strong's microphone working z little bit 10 by the department throughout the ad]udlcanon"
11 better or I will put him at the podium. Thank 11 A. It has been to date, yes.
12 you, Miss Jackson. 12 THE COURT:  Okay. Definition No. 16
13 MR. STRONG:  Your Honor, I guess in 13 on page 6, Mr. Shaw, you testified that fee lands
14 terms of making the issue fairly clear before the 14 was not used in the decree. I guess my — maybe
15 court — can you hear me, Candy? 15 my question more appropriately would be of
116 MS. JACKSON:  Yes, I can, 16 Mr. Strong or Mr. Monson and Miss Jackson.
17 MR. STRONG:  okay. We do use the term 117 Do we confuse anything by including a
18 de minimis back in the water rights, stock water 18 definition of a term that doesn't appear in the
19 rights for the BIA. And so I guess to the extent 19 decree?
20 that you would makea ruling accepting that, it 20 MR. STRONG:  Your Honor, we would be in
21 would have implications with respect to those . |2t a position of stipulating to the removal of that
22 subcases. : 22 definition. The problem was it was simply an
23 THE COURT:  Thank you. Mr, Shaw, 23 oversight. We were trying to take those
24 definition No. 8, beneficial use, what is the 24 definitions from the agreement, So -
25 source of that particular definition? 25 THE COURT:  Mr. Monson?
Page 121 Page 123
1 A. Your Honor, I believe this definition i MR. MONSON: I would agree with that.
2 was developed for the purposes of this 2 THE COURT:  Miss Jackson.
3 agreement. . 3 MS. JACKSON:  Yes, I would agree to take
4 THE COURT:  so it would be generally 4 it out,
5 unique to this agreement? 1 THE COURT:  Again, I don't find it
6 A. Yes, it would be, 6 offensive except that it raises the spectre of, a
7 THE COURT:  In your opinion, would 7 question about why it was defined here and
g this definition be applicable elsewhere in the 8 whether it has some implication or some eﬂ'ect on
9 adjudication as a general proposition? 9 a provision that exists.
10 A. I believe it would be. And this was 10 “That would also be true for, on page 12,
11 one of the definitions that we worked with at 11 No. 48, Walton right?
12 length to find a definition that was suitable for 12 MR. STRONG:  Correct, Your Honor.
13 the purposes of the agreement but, as best we- 13 THE COURT:  And should that also be -
14 could tell, didn't create any conflicts in the 14 removed? :
15 rest of the adjudication. 15 MR. MONSON:  Yes, Your Honor. I think
16 THE COURT: okay Thank you 16 both terms are just artifacts from earlier drafis
17 Mr. Shaw. 17 that didn't get removed when we deleted the
18 ‘Would that also be true on page 5 for the 18 language referencing those terms.
19 definition under No. 11 of consumptive use? 19 THE COURT:  Mr. Shaw, on page 9,
20 A. Your Honor, this definition parallels 20 No. 24, the term mjury to a water right is -
very closely with the statutory definition of 21 defined.
consumptive use except the clarifying language 22 ‘What was the source for that partlcular
about not including water lost through 23 definition?
evaporation from storage was added. Once again, 24 A. Your Honor, that definition was one
this definition was intended just for this 25 that, again, was derived for the purposes of this
Page 122 Page 124
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1 agreement. I don't know of any prior definition 1 definition from the court?
2 that was relied on, nor do { think this 2 MR. MONSON:  well, no. I think -
3 definition is offensive to any other part of the 3 THECOURT:  No, I understand. -
4 adjudication. ‘ 4 MR. STRONG:  Your Honor, just to follow
5 ‘. THE COURT:  Mr. Strong, in your S up on Mr. Monson, it seems to me that if this
6 opinion if the term injury is redefined or 6 becomes a part of the decree, then it is — it
7 further defined by the State's Supreme Court 7 would be the State’s position that this court,
g later on, what effect would that have on this 8 pursuant to implementation of the decree, could
9 consent decree? 9 define the term based upon the context of the
10 MR.STRONG: Your Honor, the purpose of 10 agreement that's been submitted to the court.
11 this definition, as Mr. Shaw testified, was 11 And so it would be unique to this particular
12 exclusively for the purposes of the 12 aspect. :
13 administrative provisions. And so this was an 13 THE COURT: okay. Idon'thavea
14 agreed upon negotiated definition of injury to a 14 problem with that. I just want to try to be
15 water right, would not be applicable to injury in 15 clear on where we're going with that. Okay.
16 other contexts. It would only be for this 16 Thank you.
17 hearing. 17 Mr. Shaw, on page 11, definition No. 43,
18 THE COURT:  And, as I understand it, 18 stock water, you testified that that is not the
19 and I'll ask about it later, there is a mechanism’ 19 statutory definition.
20 for setting up procedures to deal with certain 20 What's intended by defining stock water in
21 types of transfers that will go before the 21 this fashion?
2 intergovernmental board, but ultimately be 22 A. I believe part of the intent,
L3 subject to some form of judicial proceeding. 23 Your Honor, is to make it clear that it is not
24 It's not clear to me whether that would be a 24 the statutory definition which places the
25 state or federal court or how. ' 25 13,000-galion-per-day limitation on the quantity
Page 125 Page 127
.+~ And the reason X ask the question is if it 1 that can be diverted. The stock water rights,
-2 is in a state court and the Supreme Court has 2 both state-law based and federal-law based, in
3 defined injury to a water right, how would a 3 here were not intended to be subject to that
4 court at that time proceed given what could be 4 limitation. And the quantities were uniquely
s two different definitions? 5 defined in the individual water rights.
| 6  MR.MONSON: Your Honor, perhaps I 6 THE COURT: . Do you agree, Mr. Monson?
£7 could take a shot at that. 17 MR. MONSON:  Yes.
v 8 THE COURT:  Mr. Monson. |8 THE COURT:  Mr. Strong?
L9 MR. MONSON:  As I recall from the: g MR. STRONG:  Yes, Your Honor.
{io negotiations, the term was developed in part as a 10 THE COURT:  And so that definition
i1 unique provision applicable to the federal 11 would be unique to this agreement.
12 reserved water rights that are described in the. 12 MR. STRONG:  Uh-huh.
413 agreement. And there was 2 concem at least by 13 . THECOURT: Now, Mr. Strong, we talked
“[i4 the tribal and federal representatives that the 14 about my reading of the Supreme Court's decision
-:15_ term be defined for the purposes of this 15 and the limitations on entering administrative
16 agreement and that it remain inviolate and not 16 but presumably any provision that would be
17 subject to later legislative or judicial changes 17 already — where the territory was already
18 at a state level. 18 occupied by a statute. Certainly where parties
19 Because these are federal water nghts and 19 waive certain rights under a statute, as they can
120 so we wanted them to essennally cast in stone 20 do under the Constitution, I can probably accept
21 some of these unique definitions. And so I think 21 that. ' .
22 - it was our intent that if the Supreme Court comes 2 I guess I look at these differences in
23 up with a different definition that this 23 definition as really that kind of phenomenon
‘24 definition would control for these water rights. 24 where the parties freely, voluntarily and with
125 THE COURT:  Unless you get a better 25 full knowledge have agreed to waive the effect of
' Page 126 Page 128
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the statute on their particular rights and agree

to another format to deal with them. And I guess
where that's certainly not inconsistent with the
Constitution, I don't have any problem with

that.

MR. STRONG:  Your Honor, just in
commenting on that, this agreement is a
quantification in most part of federal reserved
water rights. And federal law is a controlling

1

W 00 ~1 & v s W

like to know just a little bit about that, the
nature of that dispute so I can make a finding of
necessity.

MR. STRONG:  The only reason I was
bringing up that other point, Your Honor, is --

THE COURT:  Okay. No, procead.

MR. STRONG: - just, I think, help
clarify where the consensus of the government
will lead to,

10 element as to the description of those particular 10 THE COURT:  Yes.
11 water rights. 11 MR. STRONG:  Ijust had a note
12 And the scope or the extent of the 12  delivered to me that Ray Rigby and David Barber
13 application of the state law to that is somewhat 13 were trying to get in on this conference call —
14 uncertain not in terms of definition of elements 14 or I mean on this hearing. And because of the
15 of the water rights, but in terms of the 15 way that Miss Jackson has called in, it is not
16 administration. The State's position would be 16 possible to have those other people joined in
17 that we have the authority to administer those 17 this hearing.
18  water rights. The United States would take the 18 Is there a mechanism that we can address
19 opposite position, that we do not. 19 that issue?
20 Given that, there is a lack of certainty in 20 THE COURT:  We don't have the
21 what laws are applicable. And so I think what 21 capability of tying them in. I know we tried
22 the parties have done here is essentially try to 22 earlier. I'm sorry. -
23 define those areas in which there is a 23 MR. STRONG:  Well, hopefully that's not
24 disagreement between governmental authorities and |24 going to be a problem with the hearing. I hope
{25 stipulate to how that authority would be "~ |25 Mr. Rigby — I can speak for Mr. Barber. I'm not
' _ Page 129 Page 131
1 exercised. And, as.such, I don't think it's 1 worried about that aspect.
2 within any of the statutory provisions that we 2 THE COURT:  okay. Well, I am very
3 are dealing with, 3 sorry. I think we probably need to attend to
4 THE COURT:  That's a good point. And 4 getting notice earlier; and then we can make the
5 as long as we're on it, let me ask the question: 5 arrangements. But under these circumstances, we
6 There are a number of provisions which have been 6 could not, -
7 adopted to deal with that very conflict or 7 MR. STRONG: I'm sorry, Your Honor.
8 unknown. 8 The last question I was getting ready to
g In the general area of administration of 9 address — ,
10 these particular rights, Mr. Strong, are there 10 THE COURT:  ©Oh, I just — I wondered
11  state statutes that in your opinion govern 11 if you, from the State of Idaho's perspective,
12 administration? _ _ ) 12 could explain maybe the foundational issues in
13 MR STRONG: Your Honor, if we turn 13 this dispute of jurisdiction over administration
14 just to the Fort Hall water rights agreement — 14 of these rights.
15 and there's one other point I should make to the. 15 MR. STRONG:  With regard to the federal
116  prior question, is that both the federal 16 reserved water rights, the issue that exists is
17 government and the state government have given -~ (17 between the United States and the State as to
18 " their consent to these particular provisions. I - 18 whether the State would prior to administration
‘{19 think that's important, 19 of a federal reserved water right be required to
20 THE COURT:  so I understand, I'm not 20 come before the court and ask for the court to
|21 trying to argue with you; I'm just trying to - 21 enforce its decree. Or the State simply could in
22 understand the nature of the dispute. I'm not 22 the normal context when it is administering state
23 saying one side is right or wrong or otherwise, 23 water rights go out and administer the federal
24 and1 can accept the settlement. ' 24 water rights; and then if there was an objection
25 But maybe for my own edification, I would 25 to that, the burden would be on the United States
Page 130 Page 132
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1 to object to that process is, as I understand, 1 But, again, we recognize that it's in
2 the dispute. And we clearly have a difference of 2 everybody's interests to reach an accord on the
3 opinion on that issue. And for the purpose of 3 administration provisions. And so we endeavored
- 4 this agreement, we're trying the avoid that issue 4 as best we could to try to do, to accomplish that I
5 with regard to these rights. 5 in the terms of the Fort Hall agreement. And
6 The one aspect of this agreement, I think, 6 it's definitely a compromise, but it's one that
7 that should be emphasized, though, is that the 7 we think we all can live with and that will allow
g8 BlA rights that are set forth in the attachment, 8 for the efficient administration of water both on
9 we do not address the administration issues with 9 and off the reservation.
10 respect to those rights. And I think both the 10 THE COURT:  Now, as I read the -
11 State and the United States would retain their 11 proposal, it would be section .c beginning on
12 respective authorities on that administration 12 page 41, the general provisions applicable only
13 issue with respect to those rights. 13 to water rights held by the United States for the
14 THE COURT:  Mr. Monson, s that the - 14 benefit of the Shoshone-Bannock tribes, those are
15 basic nature of the dispute with respect to the 15 the provisions that are intended to resolve this
16 administration of these rights? 16 particular dispute essentially? -
17 MR. MONSON:  Ithink that's 2 fair 17 MR. MONSON:  That's correct,
18 statement of the dispute, I think our 18 Your Honor.
19 position — well, first of all, the difficult 19 THE COURT:  All right. Then turning
20 issue is how you define administration and what 20 to page 41, the question — the principal
21 that means. ) 21 . question I had is actually on page, beginning at
in Qur position consistently through this case 22 page 43 and carrying on to page 44, the procedure
423 has been that absent some other legislative 23 to change a point of diversion. On page 44, it
94 authority, and the legislation approved in the 24 would be 5.3, the last section of 5, failure of
25 Fort Hall agreement might constitute such other 25 mediation would result in the opportunity for
Page 133 - Page 135
1 1 authority, but absent that, the McCarran 1 judicial relief.
2 Amendment provisions regarding administration of 2 What court or forum was contemplated for
3 water rights would control and that by its very 3 that relief?
4 terms requires that there be a suit for the 4  MR.MONSON:  Your Homor, I don't
5 administration of water rights. ' s believe that we were able to reach an agreement
6 And 1 think, you know, our concern has been 6 as to the proper forum to take those kinds of
| 7 one of federal supremacy and sovereignty to the 7 disputes. And so I think the parties left it
2 extent that we do not want to have other entities 8 open to the complaining party to choose a forum.
|9 interfering with federal water rights 9 And I suppose the dispute as to which forum is
10 physically. If administration is simply a matter 10 appropriate might have to be resolved at that
11 of accounting, that may be a different matter. 11 time.
12 But to the extent that it involves turning head 12 But we did not - I think we dlscussed the
413 gates and that-sort of thing, then we have some 13 issue; but I don't think we were able to reach an
14 substantial concerns and would - if a dispute 14 agreement as to whether a state or federal forum
15 were to arise; we would take the position that 15 would be appropriate in all kinds of disputes,
16 court authority or a suit for the administration 16 including this type of a dispute. And so we
117 of water rights would be requu'ed before any 17 intentionally left that open for future
18 nonfederal entity could come out and turn head. 18 resolution if and when, and I underscore if,
19 gates.on federal or tribal property. - .- 19 there is a dispute. Because there may never be
20 And ]I think the concefns are enhanced ina 20 one.
21 case of Indian reservations where you have, you 21 THE COURT: . 1just, again for my own -
22 have the other sovereign entity of the tribe and 22 edification, I want to understand what clearly is
23 the protections that are given to Indian treaty 23 contemplated to require the continuing
124 rights. So that would be essentially our 24 jurisdiction of this court, what may be a federal
25 position, 25 court and, in this case, what may be simply _
Page 134 Page 136
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1

has a problem with that, then they have a right

Page 138

1
2 Is that a correct assessment, Mr. Strong? 2 to challenge that.
3 MR. STRONG:  That's a correct 3 THE COURT:  I'msorry. That's
4 assessment, Your Honor. The State's position 4 correct. Okay.
5 would be that the decree itself provides a s I do, as long as we're on the topic of this
6. mechanism for state court review of that. 6 state-federal dispute, I do want to turn to
7 Obviously the United States would take a 7 page 71. And we're into the general general
8 different position perhaps on whatever the issue 8 provisions.
9 may be. But since we couldn't resolve amongst 9 No. 8'is, because it's, I guess, fairly
10 ourselves that difference, we just left that for 10 traditional or standard in consent decrees, but
11 fature resolution. 11 my question is: Does that provision No. 8, which
12 THE COURT:  Mr. Monson, again looking 12 binds the parties, then subject them to the
13 at.5.3 on page 44, it speaks in terms of where 13 contempt powers of this court for an alleged
14 there is a failure of mediation ‘judicial relief 14 failure to conduct their affairs according to the
15 may be sought by the objector. 15 consent decree? And was that your intent?
16 Does that mean that the Shoshone-Bannock 16 MR. STRONG:  Yes, Your Honor. That was
17 tribes, if they were requesting the transfer, 17 the intent. The idea is that if this is a final
18 would not be accorded judicial relief? Ordo I 18 decree the parties would be bound by the decres
19 misunderstand? 19 and comply with it as they move forward.
20 MR. MONSON:  Well, as I understand, 20 THE COURT:  Mr, Monson?
21 this would cover the instance where there was a - 21 MR. MONSON:  That's correct,
22 third party, not the governmental parties to the 22 Your Honor. That was our intent as well.
23 agreement, but a third-water-user party who 23 THE COURT:  But if there's that type
24 claims to be injured by a proposed transfer by 24 of dispute where, as we're talking before, where
25 the Sho-Bans from one point to another. And in 25 parties couldn't agree on a state or federal
- Page 137| - Page 139
1 that event, that would be the objector who would 1 forum, where are we there? If the allegation in’
2 be seeking judicial relief. 2 that context is one of contempt, it would seem to
3 THE COURT:  Okay. What is the 3 me you're in the state forum at least for that
4 mechanism for the tribes if — well, where the 4 purpose.
5 request for a transfer is made, the only function 5 MR. MONSON:  Well, if the agreement —~
¢ of the intergovernmental board will bé one to 6 or if the final decree does not provide a
7 mediate? 7 specific forum for that relief, then I would
g MR. MONSON:  That's correct, 8 argue at least that there would be no - the
9 Your Honor. : 9 injunction would not direct one way or another as
10 THE COURT:  Okay. I guess I'm just 10 to that particular issue. You know, I can see
11 practically trying to think this through. The 11 that there may be instances where the state forum
12 request is made for the transfer. An objector 12 is the appropriate forum to go to, and we would
13 surfaces, a third-party objector surfaces. It 13 not contest that. I mean we're not —
14 goesto mediation. That fails. 14 THE COURT:  Well, it means that even
15 I guess the way this is set up is that 15 under a contempt proceeding brought pursuant to
16 unless the objector takes the matter to court, 16 paragraph § the first issue may be whether it's
17 the transfer sxmply happens? 17 the correct forum, that there may be a more
18 MR. STRONG: " Correct, Your Honor 18 specific forum defined elsewhere that would
19 MR. MONSON:  Yes. 19 override. : _
20 THE COURT:  Okay. 20 MR. STRONG:  Your Honor, let's take an
21 MR. STRONG:  Your Honor, I'm confused 21 example.
22 by the request for transfer because this is 22 THE COURT:  okay.
23 essentially a decision by the tribes and the 123 MR. STRONG:  And let's go back to the
{24 United States to make the transfer. They would 24 objector paragraph and that the tribe is
25 give notice of the transfer; and then if somebody 25 proposing to transfer a water right, and they
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1 refused to go through the intergovernmental 1 MR. STRONG:  This raises oneof the  —~
2 affairs boards to have that mediated. 2 issues that we've had difficulty with; and that
3 It seems to me at that point in time that 3 is that, although we'd have the agreement
-4 issue is one of contempt because they have bound 4 concluded, there are certain rights that have to
s themselves to go through that process. On the 5 bedecreed. And from our perspective, we've been
6 other hand, if they go through the steps of the 6 trying to figure out a mechanism that achieves
7 process and there's a mediation and it fails, 7 that objective.
g then at that point in time we're not at an issue 8 One thing that is important from the
9 of contempt. It's a difference of opinion as to 9 parties' perspective is to try to get a final
10 whether there is an injury; and the objector can - 10 decree. We would like to go to a 54(b)
11 choose his forum. So 1 don't see the conflict 11 certification if we can finally agree on the form
12 between the two provisions. _ 12 of the decree.
13 THE COURT:  Well, somebody will raise 13 The only thing that we have been able to
14 it. But I understand what the intent of the 14 ascertain at this point in time is a way to
15 parties is. And I think it's perfectly 15 resolve this would be a motion to amend the
16 reasonable. All right. Thank you. 16 partial decree once those other rights are
17 I don't have any more questions about the 17 decreed, once — it would be towards the end of
18  definitional section. ' 18 the adjudication or when we have completed those
19 The testimony was very clear on the remarks 19 basins, we could simply then come in and
20 sections. There are a couple areas that I would 20 enumerate those particular rights that would fit
21 like to ask Mr. Shaw about. 21 within this provision and for clarity purposes.
22 Mr. Shaw, on page 26, it would be the 22 THE COURT: S0 in that sense it seems
23  remarks to the water right that began on the 23 to me that the parties do inteénd that this court
24 preceding page, just one remark, .a. This deals 24 essentially maintain continuing jurisdiction over
25 with subordination of rights which were 25 those matters which in all likelihood will
’ “Page 141 Page 143
11 previously decreed. 1 require some adjustment as noted in the proposed
2 This remark is somewhat executory in that 2 consent decree. '
3 it is dependent on the decree of those rights, 3 MR. STRONG: Your Honor, a mechanism
4 non-tribal rights that were covered in United 4 along that line, I think, would be appropriate.
5 States v, Daniels that will ultimately again be 5 Because although it's not going to change the
6 decreed in the Snake River Basin Adjudxcamn 6 content of the decree, certainly when we get to
{7 correct? - 7 the end we don't want to have'to refer back to
g A. Yes. _ 8 old decrees, We'd like to be able to have a
9 THE COURT:'  In your opinion would the 9 self-contained document that enumerates the
10 decrees of those U.S. v, Daniels rights that 10 rights. _
#i1 happens later on require in any way an adjustment 11 MR. MONSON:. The United States,would
412 of this water right by amending this consent 12 agree with that. I think it's not essential; and
113 decree? , 13 as Mr. Strong indicated, that we would - it
gs%a A. I don't believe it would be necessary 14 would certainly not change the intent. It would
15 in ‘th_is case, Your Honor. . 15 just be a matter of listing those rights that fit
16 THE COURT:  Now, there are some other 16 within this two-part definition.
{47 cases where clearly it is contemplated that there 17 THE COURT: It would appear an example
18 would be various types of adjustments 18 of what we're talking about is page 31,
19 A. That's correct. 19 section .d?
20 THE COURT:  okay. This is not one of 20 A. Your Honor, my document is numbered
21 those. 21 differently. If you'd give me a water right
22 A. This is not one of those. 22 number, it would help me find it.
2 MR. STRONG:  Your Honor, if I might 23 THE COURT:  ©h, I'm sorry, Mr. Shaw.
24 address that point? 24 This would be water right No. 27-11375. The
25 THE COURT:  Yes. 25 source is the Blackfoot River. That would be
Page 142 Page 144
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1 remark .x.d? 1 a mechanical act than anything else,
o A.-Yes. 2 THE COURT:  Well, I'm hopeful that
3 THE COURT:  Now, is that the kind of 3 that would be the case, too. But, again, just
4 situation we're talking about, Mr. Shaw, where 4 for my own edification, I want to know what
5 some adjustment may be necessitated later on? 5 future responsibilities the court may with, call
6 A. That's exactly right, Your Honor. The 6 them loose ends or whatever with the agreement.
7 45,000 acre-feet that is contemplated as the 7 Clearly there's some situations
8 water supply for the north side non-Indians was 8 contemplated here where other future decrees
9 the best estimate. 9 might impact and require adjustment here; or
10 And if the rights determined for them turns 10  other empirical data that's generated perhaps
11 out to be 45,000 acre-feet per year or less, then 11 during the process of the adjudication would
12 no adjustment needs to be made in the agreement. 12 require some adjustment here.
13 If it turns out to be larger than that, then some’ 13 I guess those are the two situations where
14 adjustment will be required by the terms of the 14 we have those kinds of loose ends, is that
1S agreement, 15 correct, Mr. Shaw?
16 THE COURT:  And, Mr. Shaw, is that 16 A. Well, Your Honor, I'm trying to think
17 also the situation with right No. 29-12052? The 17 of the situation where the empirical data might
18 source is Bannock Creek Basin ground water. And |18 result in an adjustment. Certainly the
19 there it would be remark which is section .x.c? 19 determination of other rights could result in the
20 A. That's exactly right, Your Honor. In - 20 adjustment. _
21  this situation we had estimated the rights that 21 THE COURT:  Ican't point youto a
22 might be determined would be 2400 acre-feet per 22 section; but it seemed to me there were perhaps
23 year. 23 one or two sections where certain quantities of
24 If they are that amount or less, no | 24 water in, I don't know if it was Grays Lake or, I
25 adjustment would be necessary. If they turn out 25 can't remember, were simply not known. The
' Page 145 Page 147
| 1 to be more than that amount, then some adjustment 1 measurements were not available with the
2 will be necessary in the agreement, "2 certainty the parties would like.
3 THE COURT:  And, Mr. Monson, the 3 A. Your Homnor, the two I can think of are
4 United States in this agreement then has 4 Ross Fork Creek Basin and Lincoln Creek Basin
5 consented that those adjustments would be made in. 5 where an estimate was made of the yield — and
6 the adjudication court when and if necessary? 6 the Bannock Creek Basin, I believe. If the yield
7 MR. MONSON:  Yes, that's correct, 7 turned out to be something more or less than
8 Your Honor. 8 estimated, there are provisions in here for the
9 THE COURT:  That's your understanding 9 adjustments to take place.
10 as well, Mr. Strong? 10 But I believe the provisions are already
1n MR.STRONG: That's correct, 11 contained in the description of the water
12 Your Honor. 12 rights. Idon't think it will necessitate going
13 MR. MONSON: It would be Suhject the 13 “back and making adjustments.
14 parties will try to negotiate an agreement and 14 THE COURT:  Istand corrected. You're
15 then submit a proposed — 15 right. I think it is automatic under those
16 THE COURT:  oh, certamly 16 circumstances.
17 MR.MONSON: - negotiated resolution 17 MR. MONSON:  And if I could also add to
18 to the court; but it would be to this court. 18 that, Your Honor, I think that, as a question of
19 THE COURT:  Certainly, _ 19 timing, any adjustments that would be
20 MR. STRONG:  Your Honor, I don't view 20 necessitated as a result of a decree with respect
21 that as being a large issue because we think that 21 to the north side Blackfoot River water users,
22 we have fairly accurately assessed the amount of 122 for example, would probably take place shortly
23 water that's being used. And if there needs to- 23 after the court had entered a partial final
24 be an adjustment, it would be on an 24 decree as to that basin. So we would - it would
25 acre-foot-per-acre-foot basis; and so it is more 25 still probably — our expectation would be it
Page 146 Page 148
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1 still would be within the time period when this 1 I guess — and, again, it was maybe
2 court has continuing jurisdiction over the whole 2 secondhand information. I understood that the
3 case. 3 Bureau of Reclamation filed claims to water
4 THE COURT:  That would be my 4 rights as a courtesy but not acknowledging
s understanding as well. 5 jurisdiction of this court or this case over
6 MR. STRONG:  Your Honor, you've ¢ their rights.
7 identified, I think, the three situations which 7 MR. MONSON:  1believe that's another
g would require action by the court later. One 8 agency you're speaking of. Bureau of Reclamation
9 would be the decree of the Bannock Creek water 9 did in fact file all its claims in this case, and
10 rights, the decree of the Blackfoot water rights, . |10 is agreeing to have them adjudicated in this
11 and the decree of the Bannock Creek ground water 11 case.
12 rights. With respect to the latter two, it will 12 The agency you may be thinking of is the
13 require us to come back, if we've made our 13 Corps of Engineers which has filed what they, we
14 estimates incorrectly, to make some adjustment. 14 termed comity filings to advise the court of its
15 But there's a way, though, that I think we 15 interests in water but — and this isn't in every
16 might be able to address, and I think an 16 case; but in certain cases there are certain
‘17 appropriate way to address, your first concern 17 projects that they don't believe come within the
18 about the Bannock Creek decree, And we could 18 terms of this adjudication.
19 simply make a part of the record or you can take 19 THE COURT:  They're not part of the
20 judicial notice of the Bannock Creek decree. And 20 United States, I guess.
21 so then that identifies those water rights that 21 MR. MONSON:  No, it's that-the nghts
22 would come within that particular provision. 22 are not -- the federal interests there are not
123 THE COURT:  Well, yes, I think there 23 water rights. They're commerce clause powers,
124 are a number of ways to handle it. And I'm not 24 for example.
~125 really concerned. My only concern was so that we (25 THE COURT:  Thank you. Thank you for
T Page 149 Page 151
7 all understood what matters we contemplated would i that clarification. ‘ v
2 come back before this court. And I think all 2 Does this provision, Mr. Monson, or could
3 these matters, as Mr. Monson has pointed out, 3 it require a future adjustment by this court
4 would come back during the existence of this case 4 given the decree that might ultimately issue to
5 pretty clearly. 5 the Bureau of Reclamation?
16 MR. STRONG: I woild be prepared, if we 6 MR.MONSON: Idon't believe thatit
fﬁ‘ 7 could access to a copy machine, to be able to 7 would. This is really just essentially a marker
8 submit a copy of the Bannock Creek decree — 1 8 to point people to the existence of this other -
9 have that with me — and supply that for the 9 agreement and this other water supply that is —
10 record. . 10 THE COURT:  The Michaud agreement.
11 THE COURT:  Mr. Shaw, I would like 11 MR. MONSON: - — Michaud agreement and
12 to - again, it's page 41 in my document; but it 12 the water supply that is actually held in the
113 is section. .b, federal contract storage space 13 name of the United States through the Bureau of
Ji4 held by the United States for the tribes. You 14 Reclamation as opposed to the Bureau of Indian
15 commented in your testimony that the Bureau of 15 Affairs for the benefit of the tribes..
16 Reclamation storage water would be decteed later 16 THE COURT: - Is that your
17 in this adjudication. 17 understanding, Mr. Strong?
18 Is that the contemplation of the pames? 18 MR. STRONG:  You're correct,
19 A. Yes, it is. 19 Your Honor. There would be no required
20 THE COURT:  Mr. Monson? 20 adjustment as a resuit of this language.
21 MR. MONSON:  Yes, it is, Your Honor. 21  THECOURT: Ithink that may resolve
22 THE COURT:  Informally I had 22 all but one question. Let.me just double-check.
23 understood there might be some problem with the 23 Actually a couple of questions. :
24 submission of claims by the Bureau of 24 Mr. Monson, just for, again, my
25 Reclamation. Has that been resolved? 25 edification, on page S0 of the consent decree,
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1 No. 15 deals with the reservation of the right to 1 MR. MONSON:  That's correct.
2 develop geothermal ground water on the 2 MR. ROSHOLT:  Your Honor, may I add to
3 reservation. ' 3 that? '
4 Is there federal law on the development of 4 THE COURT:  Yes, Mr. Rosholt.
5 geothermal water of this type? 5 MR.ROSHOLT: The other purpose for
6 MR. MONSON:  There is federal law, the 6 that, I think for those of us downriver that are
7 geothermal steam leasing act; but that does not 7 concerned about the ground water development, is
8 necessarily apply to the Shoshone-Bannock tribes 8 anything that's not 212 degrees would fit into
9 which have a claim at least to a reserved right 9 the ground water allocation,
|10 to use the resources on their reservation, 10 THE COURT: S0 there's clearly a line
11 including geothermal steam if it's found thereon 11 of demarcation here then. Thank you.
12 that would not necessarily be the subject of this 12 On page 51 of the proposed decree — this
13 geothermal leasing act which applies really to 13 would deal with right 29-12558 — we have a
14 federal public domain lands. 14 provision under remarks which is section .x.b;
15 THE COURT:  So this provision is a 15 and it establishes a rotational procedure on the
16 compromise or an agreement between all of the 16 Pevo Ditch. Now, I guess my question may be more
17 signatories to allow for this type of 17 of alegal one for Mr. Strong.
18 development? 18 Mr. Strong, a rotational procedure is
19 MR.MONSON:  That's correct, 19 really an agreement between the parties to
20 Your Honor. A part of the problem is that there 20 subordinate priority dates based on that
21 is mo case law to my knowledge under the federal - {21 rotational system. Is that in effect what's
22 reserved rights doctrine which deals with 22 happening here? _
23 geothermal resources. It simply just hasn’t come 23 MR. STRONG: Idon't know that it is
24 up yet. 24 necessarily a subordination. It's an agreament
25 But we wanted to preserve the opportunity 25 that they will use a set of water rights in , :
' ‘Page 153 ‘ Page 155
1 that if geothermal steam is found on the 1 conjunction with one another to provide a full
2 reservation and the tribes want to put it to some 2 water supply for the lands; and that they will —
3 economic use, Or any use that meets their needs, 3 the water that accrues to those particular water
4 that they be allowed to do that and at least be 4 rights will be rotated from one parcel of land to
5 allowed to assert that and be — and that this 5 the next on a regular agreement basis.
6 decree would not act as a bar to their use of "6 THE COURT:  Well, why would you need
7 those resource. 7 to rotate it if you just couldn't go under your
8 Because simply it's a matter of saying that 8 priority?
9 this decree simply doesn't deal with geothermal 9 MR. STRONG:  Well, the reason you would
10 steam because, as I recall Mr. Shaw's testimony 10 rotate is sometimes the water right you have
11 yesterday, state law doesn't consider geothermal 11 isn't sufficient for your own property; but by
12 steam to be a water resource subject to ' 12 combining the various rights and by using them on
13 adjudication. So it's not necessary to try to 113 alternate days, you are able to stretch that
14 attempt to decree it or quantify it in this case: 14 water supply to be able to serve the entire land
15 but we just wanted to preserve the option for the 15 base. _
16 tribes to:develop that-at a future time. 16 THE COURT:  All right. Is that an
17 THE COURT:  So, Mr. Strong, if the 17 adjustment of prlonty, or quantity, or what in
18  tribe determined that it -would like to develop 12 your gpinion?
19 geothermal ground water, in‘your opinion how - 19 MR. STRONG: . It affects a number of the
20 would theygo about doing that? Do they have to |20 rights ~ I mean a number of the elements. It is
21 make, resort to the department or this court 21 ot just simply — it allows you to use it on
22 or - o o 22 different places of use, allows you to
23 MR.STRONG:  No, Your Honor. This 23 essentially rent water from one person and trade
24 gives them the right to do that. 24 water back and forth to use on your particular
25 THE'COURT:  Okay. 25 piece of property. So I think it could touch
Page 154 Page 156
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1 about any of the elements. 1 doctrine incorporates custom and practice as part
2 THE COURT:  Now, isn't such a 2 of the definition of a water right. And
3 rotational mechanism in the nature of a private 3 rotational agreements have historically been part
4 contract between those water users? 4 of that practice.
5 MR. STRONG: It is essentially an 5 THE COURT:  Well, certainly one can
6 agreement amongst the water users on how to trade 6 waive the right, the constitutional right to make
7 the water amongst themselves or use the water 7 a call under their priority date. And where we
g amongst themselves. 8 have that custom or a written agreement to the
9 THE COURT:  No, I understand. And as 9 contrary, again if it's free, voluntary and
10 Mr. Shaw testified, apparently on the Pevo Ditch 10 knowledgable, it certainly is acceptable.
11 here that we're talking about this is a 1 MR. STRONG:  Certainly if a party did
12 long-standing mechanism that pretty much has 12 not want to enter into the rotational agreement,
13 historically been set for the operation on that 13 they would have the ability the prevent that from
14 ditch; is that right. 14 happening.
15 MR. STRONG: . That's correct, And the 15 THE COURT:  Yes. Okay. That leads me
16 difficulty we have here is we have tribal water 16 to the last question, and in some part it was
{17 rights and we have non-Indian water users that 17 addressed yesterday.
18 are served by some of the bureau of lands. And 18 It would appear that there is no
19 it is important to memorialize that relationship 19 disagreement with Mr. Shaw's characterization of
20 because of the tribes' sovereignty and the 20 those remarks which are — or can be part of one
21 United States' sovereignty. 21 - of the elements.
122 THE COURT:  The purpose of my question 22 Mr. Monson, can they be moved under the
3 is I have no problem here in this agreement. I 23 element?
24 know that rotational procedures are going to 24 MR. MONSON: It would probably depend
l2s  evidence themselves elsewhere because there 25 on each remark, Your Honor. Some of the remarks
' ) ' Page 157 Page 159
41 certainly are other places where historically t apply to more than one element of a water right.
2 that's gone on. And I'm trying to get my . 2 And in those cases, they're really more
3 bearings to figure out what the best mechanism is 3 appropriaté — in my opinion they're more
4 to deat with those. 4 appropriately deemed to be a matter that further
5 ‘The unique circumstances of the Pevo Ditch 5 defines the water right, and would be better left
6 where you have the mixture of the non-tribal and 6 out of each individual element as it would be
17 tribal rights, I think, from the standpoint of 7 a - we could change the title of the remarks to
8 administration makes it necessary to-put it in 8 other matters necessary to define the water
9 the decree. 9 right, and leave it in that category.
10 MR. STRONG: _ Your Honor, I thmk on the 10 In other cases were it really just defines
11 rotational agreements you're going to have to 11 one element of the water right, it could be moved
12 look at those on a case-by-case basis and decide 12 up under that element.
13 whether the parties have developed this as a {13 THE COURT:  Mr. Strong, your opinion.
14 custom and practice of the use of the water |14 MR. STRONG:  Your Honor, I would agree
15 rights and that's really become an element of the 15 with Mr. Monson's comments. To some extent, I
16 water right, or whether it is a temporary - 16 think maybe we have a nomenclature problem here
|17 apreement which isn't appropriate before the 17 with the use of the word remarks.
18 court. I think as those cases come forward 18 What we're really doing is we are defining,
19 you'll be able to make that judgment. . . 19 clarifying or providing for the administration of
20 ‘THE COURT:  Now, as I read the state 20 the water rights. And under 42-1411(k), that is
21 Constitution, .the prior appropriation:doctrine 21 in my mind an element - or, as defined by the
22 strictly applied would not allow this type of 22 legislature, is an element of the water right.
23 rotation. 23 And the question is a practical one. Where
124 MR. STRONG Idon t beheve that's . 24 is the most efficient place to put these various
25 correct, Your Honor. The pnor appropriation 25 types of descriptions, clarifications or
Page 158 ' Page 160
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1 administrative provisions? 1 may approach? —
2 And certainly physically they could be 2 THE COURT:  You may, counsel,
3 moved under the elements. But if they relate to 3 MR. MONSON: I was asked by counsel for -
4 more than one element, do you then replicate it 4 the Shoshone-Bannock tribes yesterday to offer on
5 under each element?. Does it cause confusion? S their behalf and on the United States' behalf a
6 Does it make it more difficult for people to read 6 copy of the resolution of the Shoshone-Bannock
7 the decree? 7 tribal council indicating their approval of the
g If it relates to a single element, 8 agreement. It's a document similar to the
9 certainly it could be moved. 9 congressional documents which were offered
10 The other question that comes in is as you 10 yesterday, and goes to the issue of the
11 retry to redraft this — and this shouldn't 11 appropriateness of the agreement.
12 necessarily be the controlling question; but it 12 MS. JACKSON:  Your Honor, this is ‘
13 is an important question. As we redraft this, if 13 Candy Jackson. I'm sorry. I couldn't hear what
14 you get into questions whether you're changing 14 Mr. Monson was offering,
15 the meaning of where you've been and whether the |15 THE COURT:  Oh. Mr. Monson is
16 parties will then continue their consent to the 16 offering the resolution by the Shoshone-Bannock
17 agreement or the decree, and whether we'd have to |17 tribes dated February 4th, 1991, acceptmg the
18 come back with a new form of decree, so that's a 18 agreement.
19 practical problem we have to deal with. 19 MS. JACKSON:  Okay.
20 THE COURT:  Iunderstand. 20 THE COURT:  And there is a second
21 MR. STRONG: - And one suggestion I'd 21 document attached thereto entitled "tribal water
22 make to the court is that perhaps one way of 22 agreement referendum vote.”
23 addressing the problem is changing the word 23 MS. JACKSON:  Yes,
24 remarks and simply saying clarification, 24 THE COURT:  You're familiar with that
25 definition or administration of water rights and 25 document?
_ Page 161 Page 163
1 make that the element. ' 1 MS.JACKSON: Yes, Iam.
2 THE COURT:  Thank you. That concludes 2 THE COURT:  All right. You want this
3 my questions. 3 marked as one exhibit?
4 Do you have any other questions you would 4 MR. MONSON:  Yes. I believe the staple -
5 like to ask of Mr. Shaw, Mr. Strong? 5 just didn't quite make it to the last page; so it
6 MR. STRONG:  No, Your Honor, | 6 should be marked as one exhibit and adnutted as
7 THE COURT:  Mr, Monson? 7 the next exhibit in line,
8 MR. MONSON:  [have no further 8 THE COURT:  As part of the federal
9 questions of Mr. Shaw,:Your Honor. I did, before 9 cost-cutting you're getting shorter staples.
10 we close the record in this case, want to offer 10 Mr. Strong, any objection?
11  an exhibit though. Butwe can do that in a 11 MR. STRONG:  No objection, Your Honor
12 moment, - 12 THE COURT:  Mr. Rosholt?
13 THE COURT:  Miss J ackéson,,did you have 13 MR. ROSHOLT: - No objection.
|14 any questions of Mr. Shaw? 14  THECOURT: We'll mark this-as o
15 MS. JACKSON:  Ng, Your Honor.. 15 . Exhibit 4; and it will be admitted and made part -
16 . THECOURT: Mr, Rosholt since you 're 16 of the record.
17 here’f 17 Thank you, Mr. Monson
18 MR. ROSHOLT: Nothmg Thank you. 18 MR. MONSON:  Thank you, Your Honor.
19 THE COURT: - Mr: Shaw, you may step 19 (U.S. Exhibit 5 MARKED & ADMITTED)
20 down. Thank you very much for your help. 20 THE COURT:  Mr. Strong, did you have
21 - (WITNESS EXCUSED) 21 any further testimony or evidence you wish to
2.  THE GOURT: . Mr. Strong, did you 22 present? '
23 have — well; Mr. Monson, you had an exhibit you |23 MR. STRONG:  Your Honor, we had spoken
24 wish to present? 24 earlier about the United States v. Daniels decree
25 MR. MONSON:  1do, Your Honor. If I . 25 that was issued by the Circuit Court of the -
.Page 162 ' Page 164
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1 United States in and for the District of Idaho, 1 finding that the proposed form of judgment in
2 the Southern Division. Unfortunately I don't 2 this case emanating from the 1990 Fort Hall
3 have an official copy with me at this point in 3 Indian water rights agreement is appropriate, and
4 time; but I would like to make that as part of 4 that is a consent decree form of judgment.
s this record. 5 1 find that based on the record the
6 Would it be permissible to submit that to 6 proposed consent decree is fair and adequate.
1 the court for the record? 7 There is — in addition to the signatures of the
8 THE COURT:  Any objection, 8 parties, there has been both federal and state
9 Mr. Monson? 9 legislation adopted essentially confirming the
10 MR. MONSON:  None. 10 agreement and implementing parts of the agreement
1 THE COURT:  When it's submitted, it 11 as well as the submission by the United States on
12 will be marked as Exhibit No. 5 and can be 12 behalf of the Shoshone-Bannock tribe indicating
13 admitted and made a part of this record. 13 adoption of the agreement by the tribe.
14- At your convenience, Mr. Strong, submit it 14 There is no evidence of record showing that
15 to the clerk; and we'll have it appended to the 15 the agreement and the matters contain therein
16 record. 16 would unnecessarily interfere with the rights of
17 MR. STRONG: - The only other comment, 17 third parties. The agreement does provide
i8 Your Honor, is that when we were going through 18 mitigation to third parties in certain situations
19 the definitions I understood the court to have a 19 with a procedure to resolve some contemplated '
0 concern with the definitions, with whether 20 changes and/or disputes.
41 they're unique to this particular agreement or 21 - Counsel, with respect to the definitional
22 whether they were going to have effect throughout 22 section, I find it's appropriate with the
23 the adjudication.” And there are combination of 23 understanding that some of these definitions are
24 those. ' 24 clearly unique to the agreement; others are
25 It seems to me, though, for the purposes of 25 certainly terms that will be used generally in
Page 165 Page 167
1. the agreement we can simply say that they are 1 the Snake River Basin Adjudication. I accept
2 applicable only to this agreement, but reserve 2 those definitions without binding the court to
3 the right to come back and suggest they would be 3 the application of those definitions in future.
4 appropriate for the overall adjudication at a 4 decrees.
5 later point in time. _ 5 I'm not saying I'm rejecting them. I think
6  THECOURT: No, that would be 6 it was the intent of the parties that it would be
7 perfectly appropriate. My concern was just one 7 left open.
~ & of understanding what the intended effect of the 8.  With respect to the specific rights and
. 9 definitions would be. And I-can see we've got a 9 remarks sections for those rights denominated in
10 mixed set of definitions pretty clearly. 10 the consent decree, I find that the majority are
i MR. STRONG:  They were really drafted 11 necessary either to further define the right or
12 for the agreement; but to the extent that we 12 provide for administration of these rights under
43 thought that they had application outside the - 13 the terms of the decree. I find that they are
14 agreement, we tried to do the type of definition 14 necessary because there is no clear statutory or
15 that we would come back to the court and - 15 other authority that would atlow for the
16 recommend and one that we felt we could live with |16 administration contemplated.
17 in the adjudication. 17 “There are certain remarks sections which,
i8 THE COURT: Anythmg you w1sh to say 18 while perhaps not necessary in the sense that
19 in-conclusion, Mr, Strong? T 19 there is no other statutory or rule authority, I
20 MR. STRONG: :. No, thank you. |20 find are of sufficient assistance in further
21 THE COURT:  Mr. Monson? : 21 defining the rights or clarifying the
2 MR. MONSON:  No, Your Honor, unless the © |22 contemplation of the parties that they ought to
23 court has further questions. 23. be.included in the consent decree. That is
2 THE COURT: = 1do-not. 24 equally true for the two sets of general
25 Counsel, I would first like to make the 25

provisions contained in the document.
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1 Counsel, with respect to the inclusion of " | 1 wuse. Clearly this falls in some other ¢ category;

2 what could be definitions of the elements in the 2 and it doesn't have to be just other.

3 remarks sections, this agreement is unique. My 3 I think a more descriptive title could be

4 decision accepting this agreement as it is is 4 used. I'll leave it to you to suggest what that

s based, one, on the fact that substantial 5 should be. 7

6 multi-year, multiparty negotiations resulted in 6 Mr. Monson, Mr. Strong, is there a date or

7 the agreement, all of which occurred prior to the 7 time frame within which we should look to

8 adoption of the 1994 amendments to the 8 receiving your final submission on this? I'm not

9 adjudication statutes and prior to the 1995 9 in a panic mode; but if it would be helpful,
10 decision of the Idaho Supreme Court on basinwide 10 maybe we need to talk about that,
11 issues No. 2 and 3. 11 MR. STRONG:  Your Honor, with the
12 Therefore I don't feel under these 12 changes you're suggesting, I don't see any reason
13 circumstances it would be appropriate nor 13 why we couldn‘t have the form of the decree
14 required to make adjustments which I may require 14 submitted to you before the end of the week.
15 made in other situations that come before the 15 MR. MONSON:  Your Honor, I think that's
16 court and would be clearly subject to the '94 16 appropriate with the possible exception that I
17 amendments and the current Supreme Court 17 won't be back in the office until Friday. So
18 decision. I think that the benefit to the 18 perhaps the beginning of next week will allow me
19 parties and the process is far better served by 19 aday to review just what Mr. Strong is
20 accepting this in this form. . ‘ 20 proposing.
21 I guess what I'm saying, Mr. Strong, is 21 THE COURT:  Well, that will be fine.
22 this may or may not be the format for subsequent 22 If our expectation is sometime in the next week
23 decrees; but balancing the equities and the 23 or two, then that's ~
24 difficulties presented in reaching an agreement 24 Would that be acceptable, Miss Jackson?
25 in the first.place, I don't think it serves a 25 MS. JACKSON:  Yes, Your Honar,

Page 169 Page 171

1 useful purpose to elevate, in th:s situation, 1 THE COURT:  All right,

2 form over substance. 2 MR. MONSON:  Your Honor, at the time

3 I would direct the parties, though, that is 3 that we submit it, would it be appropriate to

4 the United States and the State of Idaho, in 4 also request rule 54(b) certification?

5 ongoing negotiations with tribes or other federal 5 THE COURT:  Idon't see any reason why

6 entities to consider my comments; and where 6 mot,

7 remarks or descriptions quite clearly could be 7 MR.MONSON:  oOkay. Thank you.
‘8 placed or should be placed under an element, that 3 THE COURT:  1think that was

9 should be done. Where there is that confusion 9 contemplated by everybody. I certainly would
10 where a remark covers multi-elements, use your - 10 favor it. I will consider the certification with
11 best efforts to put it in the best place you can; 11 open eyes, but I think that that has been all of
12 and we'll simply review.them on a case-by-case 12 our expectation, and if you could attach that
13 basis. Idon't know if that's helpful, but — 13 certification.
14 Counsel, I would like, however, three 14 MS. JACKSON:  Your Honor, would this be
15 modifications to the decree that we've already 15 submitted to the court's mailing list, the
16 talked about being made. The two definitional 16 expedited mailing list or--
17 sections, the Walton rights and I believe - is 17 THE COURT: _ Mr. Strong? I guess I
18 it ceded lands? I can't remember. 18 don't think it needs to be, but —
19 MR. STRONG:  Fee lands. 19 MR. STRONG: My concern, Your Honor, is
20 THE COURT:  Fee lands be removed. 20 that we're talking about a — obviously due
2t That may require renumbering. 21 process has to control; and I need to go back and
2 And, counsel, I would like to ~ rather 22 look at the statutes. And we're talking about a
23 than use remarks section, I would like to conform 23 72-page document, too, I guess I'll just have to
24 the title of that section to the statute. I 24 look at it and come back with a recommendation
25 don't have a particular term that I'd like to 25 with Peter, Mr. Monson,
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THE COURT:  All right, Well,
Miss Jackson, I would like you to consult with
Mr. Monson and Mr. Strong.

My initial reaction, without thinking
carefully, is that it's not necessary; that from
a due process standpoint there is the opportunity
to appeal when and assuming if this is certified
under rute 54. But I will take your advice and
counsel on this because I certainly, 1 think,

join with you in trying to ensure that this thing

is dong pursuant to law so that we can avoid
challenges. .

MR. STRONG:  Your Honor, I will make a
suggestion for the definition to replace remarks;
and it would be "matters necessary for definition
and clarification or administration of the
right.” :

THE COURT:  1think in this context
that would be acceptable. In future decrees 1
might want to break those out.

Again, just as a side note, Mr. Strong, if
what were remarks in this document had been
included under the elements, there would be no
requirement for a necessity hearing. And so to
the extent we can eliminate that procedure by
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putting them under the elements, that's a
benefit. Now, I do understand the other
concems; and we may not be able to do it with
all of them. 7

That heading, I think, would be probably
the best under these circumstances.

Counsel, is there anything further we
should take up as part of this matter?

(NO RESPONSE) - _

THE COURT:  Mr. Strong, Mr. Monson,
thanks for your help; and I appreciate your
getting together this morning. T,

Mr. Shaw, I appreciate your-iizking yourself
available as well. S

1 guess it is onward and upward. One down.
and 149,000 to go or something like that.
~ Gentlemen, ladies, we are adjourned. Thank
you. : L

MR. MONSON:  Thank you, Your Honor.

(PROCEEDINGS ADJOURNED). )
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101st CONGRESS ReroRT
90 Session ] HOUSE OF REPRESENTATIVES [ 101881

APPROVING THE FORT HALL INDIAN WATER RIGHTS
SETTLEMENT, AND FOR OTHER PURPOSES

Ocroser 10, 1990.—Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mr., UpaLr, from the Committee on Interior and Insular
Affairs, submitted the following

REPORT

[To accompany H.R. 5308]

[Including cost estimate of the Congressional Budget Office]

The Committee on Interior and Insular Affairs, to whom was re-
ferred the bill (H.R. 5308) to approve the Fort Hall Indian Water
Rights Settlement, and for other purposes, having considered the
same, report favorably thereon with amendments and recommend
that the bill as amended do pass. :

The amendments are as follows:

Page 8, line 13, strike “$2,000,000 each year for the 5 fiscal
years” and insert “$4,000,000 in the first fiscal year, $3,000,000 in
the second fiscal year, and $8,000,000 in the third fiscal year”.

Page 8, line 25, strike “$2,000,000 to be paid in the first fiscal
year following the effective date of this Act and an additional
$5,000,000 payable in not less that.equal annual installments in not
more than a 20-year period”, and insert “$3,000,000 in the first
fiscal year, $2,000,000 in the second fiscal year, and $2,000,000 in
the third fiscal year”. . ' .

Page 10, line 25, strike “‘any” and insert “all”. '

Page 11, line 18, at the end of the subsection insert “In the event
funds are not paid as set forth in Section 7, the Tribes are author-
ized to bring an action in the United States Claims Court for such
funds plus applicable interest. The United States hereby waives
any defense of sovereign immunity to such action.”.

_ PURPOSE |

The purpose of FLR. 5308, by Mr. Stallings, Mr. Campbell and
Mr. Craig, is to ratify and to contribute to the implementation of

49-006
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the settlement of the water rights claims of the Shoshone-Bannock
Tribes of the Fort Hall Indian Reservation as set out in the Fo
Hall Indian Water Rights Agreement of July 10, 1990. ,

BACKGROUND

In 1867, President Andrew Johnson by Executive Order designat-
ed the Fort Hall Indian Reservation for various Shoshone and Ban-
nock Tribes. The reservation is located near the city of Pocatello in
southeastern Idaho. On July 3, 1868, the Shoshone and Bannock
Tribes concluded the Second Treaty of Fort Bridger, which was
ratified by the Senate on February 24, 1869. Article 4 of the Treat‘y
secured the Fort Hall Indian Reservation as a “permanent home”
for the affected tribes, 15 Stat. 647-75. Although “the [1868] Treaty
called for a reservation of approximately 1.8 million acres, ‘survey-
ing errors’ in 1873 reduced its actual size to approximately 1.2 mil-
lion acres.” Swim v. Bergland, 696 F.2d 712714 (9th Cir. 1983). Sub-
sequent cessions reduced the present-day Fort Hall Indian Reserva-
tion to approximately 544,000 acres. The Tribes (47 percent) and in-
dividual Indians holding allotments subject to restraints on alien-
ation (43 percent) own most of the lands within the exterior bound-
aries of the Reservation. -

In 1985, the Idaho legislature directed the Idaho Department of
Water Resources to seek a general adjudication as to the water
rights of various parties in the Snake River Basin. In the same ses-
sion, the legislature enacted a concurrent resolution at the request
of the Shoshone-Bannock Tribes and the Idaho executive branch di-
recting that the Governor and the Attorney General attempt to .
settle through negotiation rather than litigation the extent of the
Tribes water rights claims in the Snake River basin.

On August 30, 1985, the Shoshone-Bannock Tribes and the State
of Idaho executed a Memorandum of Understanding that estab-
lished a process for negotiating the Tribes’ water right claims in
the Snake River Basin in Idaho. Later the United States and cer-
tain water users joined in the negotiations. The negotiations pro-
ceeded with the Tribes, the State, the United States and interested
water users all seated equally at the table, committed to good-faith
government-to-government negotiations, with decision making
based on sharing the best available data.

- Negotiators for the Tribes, the State, the United States and the
water users agreed at the outset to attempt to fashion an agree-
ment that not only satisfied the Tribes water entitlements from the
Upper Snake River but also protected to the maximum extent. pos-
sible certain existing water users entitlements under state law. An
agreement in principal:consistent with this goal was reached on
September 1, 1989, exactly four years after the execution of the
first Memorandum of Understanding. On July 18, 1990, H.R. 5308
was introduced, which ratifies the agreement and authorizes and
directs the Secretary of the Interior to implement the agreement
on behalf of the United States. :

The agreement and the legislation serve to settle all water right
claims of the Shoshone and Bannock Tribes of the Fort Hall Indian
Reservation in the Upper Snake River basin. As shown on Attach-
ment 1, the Upper Snake River basin includes all sources of water
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within the Snake River basin upstream from the Hells Canyon
dam, the lower of three Idaho Power Co. dams authorized by FERC
Project License No. 1971. Attachment 1 also shows the important
hydrologic features on or near the Fort Hall Indian Reservation.

Under' the Agreement, the Tribes, Tribal members and Tribal al-
lotees will receive 581,031 AFY (acre-feet per year) of water from
the Snake River basin as full satisfaction of all existing water right
claims for present and future uses of the Tribes, Tribal members
and Tribal allottees in the Upper Snake River Basin. Article 6.1 of
the Agreement states that the basis of the Tribes’ rights to water
in the Agreement is the Winters Doctrine, first articulated by the
United States Supreme Court in the case of Winters v. United
States, 207 U.S. 564 (1908). This doctrine holds that, in the various
treaties, statutes and executive orders recognizing or creating res-
ervations for Indian tribes, there were reserved directly or by im-
plication, such water for present and future use of the tribes as
may be necessary to fulfill the purpose of the reservation. :

The water supply for the Tribal water rights is a combination of
natural flow, groundwater and federal contract storage water in
satisfaction of the Tribes Winters water right claims. Following is a
brief description of these rights. ‘

SUMMARY OF WATER RIGHTS

Henceforth, unless otherwise indicated, the term “Agreement”
refers to the Fort Hall Indian Water Rights Agreement of July 10,
1990; and, unless otherwise indicated, the term “Article” refers to
specific portions of the Agreement.

1. Snake River/Sand Creek water rights

Article 7.1.1 of the Agreement provides that the Tribes shall
have the right to divert 115,000 AFY of the natural flow of the
Snake River. 100,000 AFY may be diverted as of the effective date
of the Agreement. An additional 15,000 AFY of the Tribes’ right to
divert natural flow of the Snake River will be phased in over time:
(1) as Indian lands not presently irrigated are brought under culti-
vation; or (2) as ceded lands served by the Fort Hall Indian Irriga-
tion Project (FHIIP) are taken out of cultivation and corresponding
water rights for such lands are relinquished by the United States.
" The maximum rate at which the Tribes may divert natural flow
of the Snake River is, initially, set at 390 CFS. However, this diver-
sion rate will automatically increase to a maximum of 470 CFS at

the same relative rate as the volume of the diversion increases
from 100,000 to 115,000 AFY. The annual volume of consumptive
use is 60,986 AFY. The priority date assigned to this water right is
June 14, 1987, the date of the Executive Order creating the Reser-
vation. The basis for the Tribal water right listed in Article 71.11is
the Winters. Doctrine. o o )

" The natural flow of the Snike River is diverted into the Reserva-
tion Canal at the FHIIP’s headgate. The maximum rate of diver-
sion is measured at this headgate. This water 18 subsequently aug-
mented by inflow to the Reservation Canal, primarily by return

flow from Sand Creek, upstream of the “Drop” where the diversion
volume is measured. This water is injected into the Blackfoot River
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channel, travels downstream through the Equalizing Reservoir,
and is rediverted into the Fort Hall Main Canal and North Canal
for delivery within the FHIIP area. The combination of Sna];e
River natural flow diversions and the inflows from Sand Creek will
count as part of this water right, but only up to the actual demand
of the North and Main Canals. Water which is not diverted by the
Fort Hall Main Canal or North Canal continues down the Black-
foot River channel and is either diverted by other water users or
returned to the Snake River. o )

The parties recognize that the water flow available from Sand
Creek is generally surface runoff and subject to extreme fluctua-
tion. The amount of flow from Sand Creek which is available to
satisfy a portion of the Tribal water right in Article 7.1.1 varies de-
pending upen: (1) the active storage capacity of the Equalizing Res-
ervoir; (2) the predictability and timing of Sand Creek flow; and (3)
Blackfoot River flow upstream of the point at which water from
the Reservation Canal is injected into the Blackfoot River. .

It is the Committee’s understanding that the parties estimate
that even if the Equalizing Reservoir were rehabilitated so that its
active storage was 5,000 acre-feet, approximately 15 percent of the
flows fromagand Creek would still not normally be usable to satisfy
the Tribal water right to divert Snake River natural flow. Based
upon 1989 costs, reconstruction of the Equalizing Reservoir to pro-
vide active storage of 5,000 acre-feet would cost between $5 and $15
million initially and annual maintenance would require an expend-
iture of about $150,000 each year. The Equalizing Reservoir was
originally designed to store approximately 3,000 acrefeet. The
present active storage capacity of the Equalizing Reservoir, howev-
g, is severely limited by sedimentation and other physical charac-

ristics. ‘ ‘
The Agreement provides a novel means of allocating Sand Creek
flow which avoids the costs of rehabilitating and maintaining the
 Equalizing Reservoir so as to provide 5,000 acre-feet of active stor-
age. Up to 85 percent of the Sand Creek flows are chargeable but
only up to the demand of the Main and North Canals less the di-
versions into the Main and North Canals udner the combined
Tribal water rights described in Articles 7.1.18, 7.1.19 and T:1.20.
The . Agreement. uses. existing storage facilities to distribute the
Sand Creek flows chargeable to the Tribal water right. Through an
accounting mechanism. that portion of the Sand Creek flow that is
chargeable to Tribal use but not diverted will be credited to the
Northside Canal Company in exchange for the release of the
- Northside Canal Company’s upstream storage water. The storage
water will be used to augment the natural flow of the Snake River
~and will be available to satisfy the Tribes’ right to divert natural

flow from the Snake River.
2. Blackfoot River water rights

.. The basig for the Tribal water right to divert natural flow of the
Blackfoot River Basin in Article 7.1.18 of the Agreemient is the
Winters Doctrine. The Tribes shall have the right to divert a maxi-
mum of 150,000 AFY with a priority date as of the establishment of
the Fort Hall Reservation (1867). Maximum consumptive use under
this water right is 79,564 AFY. The water supplied under this right
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can be used to irrigate 53,828 acres of Indian lands which are
either presently under cultivation or which may be brought under
cultivation in the future. .

In exercising the Tribes’ right to divert the Blackfoot River’s nat-
ural flow, the Tribes and the United States agree to ensure that
persons diverting natural flows from the Blackfoot River under
State law continue to receive as much as 45,000 AFY. Articles
7.1.18.(x)(d}, 7.1.19(x}a), and 7.1.20(xXa). Strict application of this
priority right would have preempted existing natural flow water
rights for non-Indian lands within the Blackfoot River basin. To
avoid this result, the Tribes agreed to exercise their water right
from the Blackfoot River in a manner that protects the existing
non-Indian entitlements. The process provides for both the Tribes
and the non-Indians to divert available natural flows of the Black-
foot River. When natural flow is insufficient to satisfy both Indian
and non-Indian natural flow water rights, the non-Indian water
users will use the natural flow necessary to meet their entitle-
ments and the Tribes will satisfy their full legal entitlement under
the Winters Doctrine by supplementing the Tribal natural flow
right with water accruing to the 348,000 AF Blackfoot Reservoir
and 100,000 AF Grays Lake facility. In addition, the Tribes may
supplement these back-up storage rights by developing the capabil-
ity to divert groundwater, provided the combined diversion does
not exceed the total 150,000 AFY diversion right.

The Agreement commits the parties to develop a Blackfoot River
Management Plan to assist in the implementation of the 1990 Fort
Hall Water Rights Agreement in accordance with the Blackfoot
River Water Management Plan Statement of Purposes (April 20,
1990). That statement of purposes stipulates that it shall not
change any final decree in the Snake River Basin Adjudication as
provided for under Article 18 of the Agreement.

In addition, the Tribes and the United States agree to exercise
this right in a manner which does not impair the project entitle-
ments of water users in FHIIP. To protect the non-Indian Fort Hall
Project water users, the Agreement is contingent upon the quanti-
fication of that portion of the existing Snake River Fort Hall
Indian Project water right necessary to satisfy their contract enti-
tlements. Presently, this is estimated to be not more than 60,000
AFY. The United States will ensure that the non-Indian Fort Hall
Project water users’ legal entitlement is met from the Snake River
water right quantified for the non-Indian project water users and
the 22,000 AFY of storage from Blackfoot Reservoir set aside for
these water users. - o

3. Ross Fork Creek and Lincoln Creek water rights

The Tribes shall have the right to divert 5,000 AFY of natural
flows from Ross Fork Creek and 5,700 AFY from Lincoln Creek
undér the water rights in Articles 7.1.2.and 7.1.3 of the Ag::eement.
The basis for both diversion rights is the Winters Doctrine. The
Tribes may opt to-divert either groundwater or surface water to
satisfy such rights, and may exceed limitations on diversions pro-
vided that any excesses are charged against tribal groundwater
rights in Article 7.2.1.




4. Bannock Creek water rights

Articles 7.1.4 through 7.1.13 list Tribal water rights to divert nat-
ural flows of Bannock Creek and its tributaries. Th_e basis for sqch
rights is the Winters Doctrine. The combined maximum diversion
volume of such rights amounts to 24,384 AFY. o

The priority date of the water right in Article 7.1.13 is the estab-
lishment of the Fort Hall Reservation (1867). Priority dates for the
water rights in Articles 7.1.4 through 7.1.12 vary according to the
priorities for water allocations under the Bannock Crpek Decree.
United States v. Daniels (D. Idaho April 9, 1907, unpublished).

A strict application of the Tribes’ Winters rights to natural flow
would be inconsistent with the federal court decree in United
States v. Daniels and would have displaced existing non-Indian
water rights within the basin. Thus, the parties agreed to continue
the historic water allocations pursuant to the Bannock Creek
decree. Although the water right described in Article 7.1.18 has a
priority date as of the establishment of the Fort Hall Reservation,
it will be delivered subject to satisfaction of the Bannock Creek de-
creed water rights.

5. Portneuf River water rights

Articles 7.1.14 through 7.1.17 list Tribal water rights to divert
natural flows of the Portneuf River and its tributaries. The basis
for each of these water rights is the Winters Doctrine. The priority
date for the water right in Article 7.1.14 is the date the Fort Hall
Reservation was created. Priority dates of the water rights in Arti-
cles 7.1.15 and 7.1.16 vary according to the priority dates estab-
lishied in United States v. Hibner, 27 F.2d 909 (D. Idaho, E.D. 1928),
The priority date for the water right in Article 7.1.17 is per the
decree of the District Court of the Fifth Judicial District Court of
the State of Idaho, in and for the County of Bannock dated June 5,
1926 in Smith v. City of Pocatello, Case No. 6669.

6. Tribal groundwater rights

Article 7.2.1 lists the Tribes’ right to divert groundwater from

any location within the Fort Hall Reservation. The basis for this
right is the Winters Doctrine, and the priority date is the date the
.Fort Hall Reservation was created. If the Tribes’ diversions of nat-
ural flows (or groundwater) from the Ross Fork Creek basin or Lin-
coln Creek basin exceed the maximum volumes set forth in Arti-
cles 7.1.2 and 7.2.3, excesses will be charged against the Reserva-
tion-wide right to divert groundwater. '
. Nine wells used to supplement the surface water applied to lands
in the Michaud Division of the FHITP are included in the tribal
water right in Article 7.2.1; the Tribes may also divert groundwater
for Indian lands.within the City of Pocatello, and other Indian
lands within the Portneuf River basin.

In _additior_x. to the Reservation-wide groundwater right in Article
7.2.1, the _.Trlbes_ may divert- groundwater from the Bannock Creek
basin under Article 7.2.2 of the Agreement. The basis for this right
is the Winters Doctrine and priority date is the date the Reserva-
tion was created.. The Tribes have the right to divert the annual
yield of surface water and groundwater from Bannock Creek basin,
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provided_that if such combined diversions exceed 48,500 AFY, the
eirc?zs; ;vﬂl be charged against the tribal water right listed in Arti-
. cle 7.2,

_The Tribes and the United States agreed to exercise this water
right in a manner which ensures that persons diverting as much as
2,400 AFY of groundwater from the Bannock Creek basin continue
to receive their full legal entitlement.

7. Tribal Federal contract storage walter rights

Federal contract storage water rights held in trust by the United
States for the benefit of Tribes as part of the Michaud Division of
the FHIIP are listed for American Falls Reservoir and Palisades
reservoir in Article 7.8.1 of the Agreement. These federal contract
storage rights are in partial satisfaction of the Tribes Winters
rights and these contract rights are equivalent to 46,931 acre-feet
of storage space in American Falls Reservoir and 83,900 acre-feet
in Palisades Reservoir and may be used to irrigate up to 33,938
acres of Indian lands. Article 7.3.2 provides that Indian lands in
excess of 33,938 acres may be irrigated with the water that accrues
to these federal contract storage rights if no other water users are
injured thereby.

Article 7.3.3 indicates that the Tribes and the Secretary agree to
continue to exchange water accruing to the federal contract storage
rights in Article 7.3.1 for water diverted from the Portneuf River
as provided for in Article 8 of the Michaud Contract, which is an
agreement between the Bureau of Reclamation and the Bureau of
Indian Affairs implementing the Michaud Act.

The tribal water rights listed in Article 7.3.1 may also be rented
threugh Shoshone-Bannock Water Bank to be established under

icle 7.3.4 of the Agreement. The terms and conditions under
which the Tribes may rent such stored water off the Reservation

are set forth in Articles 7.3.4 through 7.3.12. In addition to renting
storage water under Article 7.3, the Agreement provides that the
Tribes shall be entitled to allocate the water listed in Article 7.3.1
for instream flows in river reaches on or adjacent to the Reserva-
tion. L : _

‘The parties agree that transactions through' the Shoshone-Ban-
nock Water Bank may include renfal of water for instream flow
purposes in the middle and lower portions of the Snake River to
protect and enhance anadromous fish runs, as well as provide bene-
fits for resident fish and wildlife. In addition, water rented through
the Shoshone-Bannock Water Bank has the potential to relieve
mounting pressures. on consumptive water use by Idaho water
users in the Upper Snake River Basin. ]

The Shoshone-Bannock Water Bank will be established pursuant
to State law subject to several protections for all parties built into
the Agreement. These protections include assurances that there
will be no limitations placed on rental of tribal water supplies due
to: (1) the Michaud Contract (except for the Portneur exchange); (2)
any ‘potential reductions in the quantities of water, available to
other water users; (3) any potential conflict with public welfare or
local public interest; and (4) any refill penalties for renting water
on the terms and conditions set forth in the Agreement.



8

The Agreement expressly provides that the purposes of Tribal
water bairk include: (1) beneficial use of tribal water rights; (2).as-
suring the adequacy of tribal water supplies; (3) prondlng tribal
funding for water facilities; (4) allowing the Trlbes_to realize the
full economic value associated with their water entitlements; and
(6) encouraging good-faith dealing and cooperation among the par-
ties. '

The State expressly agrees in Article 7.3.6, not to take any action
that will interfere with the nature, scope, spirit and purposes of
the Shoshone-Bannock Water Bank. In addition, in Article 7.3, the
Tribes are assured that there will be: (1) no taxation or alienation
of the proceeds of any water rental transaction by either $tate or
federal governments; (2) no forfeiture, abandonment, or relinquish-
ment of tribal water rights as a result of any water rental transac-
tion; and (3) no constraints on income which the Tribes may earn
from renting its storage water. ) L

'Neither the State nor the United States will be subject to any
liability for financial losses suffered by any purchaser of water
rented by the Tribes. However, the State acknowledges its responsi-
bility to deliver such rented water within any established water
district within Idaho, and the State has assured the Tribes that, as
a result of the Snake River Basin Adjudication, such districts will
be established through the length of the Snake River basin in
Idaho. '

In addition to the Tribes’ federal contract storage rights in Arti-
cle 7.3, the United States holds in trust for the benefit of the Tribes
and other water users within the FHIIP federal contract storage
water rights in Blackfoot Reservoir and Grays Lake. These storage
water rights will be used by the Tribes to supplement the Tribal
Water right to divert 150,000 acre feet of natural flow from the
Blackfoot River under Article 7.1.18 and to provide up to 22,000
AFY for non-Indian Fort Hall Indian Irrigation Project water
users. . _

_ The Tribe’s storage rights in Blackfoot Reservoir carry a priority
date of September 8, 1907. The basis of this storage right is the Li-
cense acquired pursuant to the 1907 Act. The basis of the Tribes’
storage rights in Grays Lake are permit numbers 14247 and R-161
acquired pursuant to. the 1907 Act and carry a priority date of
August 23, 1919 per the process whereby the United States ac-
quired such rights for the benefit of the Tribes and other water
users in the FHIIP. o - '

~ SUMMARY OF OTHER PROVISIONS RELATING TO THE TRIBAL WATER
_ 'RIGHTS -~~~

~Articles 7.4.1 through 7.4.3 provide that.the Tribes shall be enti-
tled to allocate water. for instream flows on, as well as adjacent to,
‘the Reservation. Under Articles 7.4.1 and 7.4.8, the Tribes may use
storage water accruing to their federal contract storage rights in
American Falls Reservoir. and Palisades Reservoir, and as much as
16,000 acre-feet of storage in Blackfoot Reservoir and Grays Lake,
to maintain and enhance the integrity of ecosystems. In addition,
the Tribes may rent water accruing to the federal contract storage
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water rights listed in Article 7.3.1 outside the Reservation for in-
stream flow purposes under Articles 7.3.4 through 7.83.12.

Article 7.5 provides that the Tribes shall have the flexibility to
apply water supplied from the water rights listed in Article 7 of
the Agreement for any beneficial use within the Reservation, pro-
vided that such transfers as may occur do not exceed: (1) the maxi-
mum diversion rate not withstanding the period of use; (2) the
annual volume of diversion; and (3) the annual volume of consump-
tive use. Article 4.8 of the Agreement provides that the transfer or
lease of such water within the reservation may be for: (1) irriga-
tion; (2) domestic, commercial, municipal or industrial purposes; (3)
hydropower generation; (4) recreation; (5) stockwatering; (6) fish
propagation; (7) instream flows; and (8) any other uses which pro-
vide benefits to the users of such water.

-As set forth in Article 7.6, which applies only to the Tribes’ right
to divert natural flow of the Snake River and Sand Creek, transfer
or lease of the water right in Article 7.1.1 may not result in an
injury to another water right which is not capable of being mitigat-
‘ed in accordance with the process described in Articles 7.7 and 7.8.

The Tribes agree that water users served by the FHIIP shall be
provided a right of first refusal to lease water made available for
such purposes within the Reservation.

In order to mitigate the impacts on non-Indian Snake River
Water users from implementation of this' Agreement, the United
States will contribute unallocated storage space in Ririe and Pali-
sades reservoirs. This water will be made available without cost
other than the payment of annual operation and maintenance
charges for use in mitigating the impacts to non-Indian Snake
River water users from the implementation of this Agreement. All
environmental compliance costs associated with the execution of
the storage space contracts with the Idaho Water Resource Board
or other appropriate contracting entity are a federal obligation.

In addition to quantifying the Tribal water rights and providing
protection for existing water users, the Agreement provides for the
administration of the water rights. The administration provisions
are designed exclusively for the purposes of this Agreement and do
not address the administration of any other federal water rights
such as. the Bureail: of ‘Reclamation water rights for the federal
dams on the Snake River.

. COMMITTEE AMENDMENTS

The first two amendments provide for funding of the Tribal De-
velopment Fund over three years instead of five, a_nd that j;he Res-
ervation Water Management System will also obtain all of its fund-
ing in three years instead of twenty years. The third amendment. is
technical but important: The previous language stated that the
tribes waived and released claims after “any” monies are paid. The
amendmient provides®that ‘the waiver applies to only after all
funds are paid. The fourth amendment provides for a legal re-
course against the United States. The amendment clarifies that a
binding contract exists which would result in liquidated -damages
in the U.S. Claims Court if the United States fails to make its pay-
ments. '
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SECTION-BY-SECTION ANALYSIS OF H.R. 5308

Section 1

Section 1 provides that the title may be cited as the “Fort Hall
Indian Water Rights Act of 1990.” :

Section 2

Section 2 provides definitions for various terms used in the bill.
The term “Agreement”’ refers to the “1990 Fort Hall Indian Water
Rights Agreement” between the State of Idaho, the Shoshone-Ban-
nock Tribes, the United States and other parties. The term “Com-
mittee of Nine” means the advisory committee of the affected non-
Indian water district in Idaho. The term “Final Decree” refers to
the decree which will be entered in Idaho State Court after enact- -
ment of this bill, which will confirm tribal water rights set forth in
the Agreement. The term “Michaud Division” refers to a division
of the Fort Hall Indian Irrigation Project authorized by the ‘“Mi-
chaud Act of 1954.” The “Michaud Contract of 1957 is a Memo-
randum of Agreement between the Bureau of Reclamation and the
Bureau of Indian Affairs relating to the Michaud Division. -

Section 3

Section 3 states the purpose of the ‘Act is to achieve é fair, equi-
table and final settlement to all water rights claims of the Shosho-
ne-Bannock Tribes in the Upper Snake River Basin.

Section 4

_ Section 4 ratifies the water rights agreement and authorizes and
directs the Secretary of the Interior to implement the Agreement.

Section 5

Subsection (a) of Section 5 authorizes and directs the Secretary to
contract with the Idaho Water Resource Board, or another entity
acceptable fo the Committee of Nine, for 18,900 acre feet of space
in the Palisades Reservoir and 80,500 acre feet of space in the Ririe
Reservoir and deems the payment for the storage to have been
made. The contracting entity is required to apply within 1 year of
enactment, and the contracting party must agree to pay mainte-
nance and operation costs associated with' the” space. The repay-
ment obligation associated with the construction costs for the non-
contracted storage space is.deemed repaid by this Act. Non-Indian
irrigators will be eligible for all Reclamation law exemptions that
normally apply when reclamation project beneficiaries themselves
repay project costs. : T - .

~_Subsection (b) precludes the Committee of Nine and the State
from setting aside the Final Decree because of failure to apply for
storage space within'the requisite one year. If the United States
fails to-convey. the space after the filing of timely application, how-
ever, then the Committee of Nine or the State have the. right to set
aside the decree. - o _ _ '

:Seétion 6

Subsection (a) provides that the Tribes have the right to transfer
or lease for any beneficial purpose the water rights confirmed in
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the Final Decree within the Reservation pursuant to article 7 of
the Agreement.

Subsection (b) provides that the Tribes have the. right pursuant
to the Agreement to rent for any beneficial purpose the water ac-
cruing to Federal contract storage space held in trust for the Tribes
under the Michaud Act.

Subsection (c) allows the Tribes to use water accruing to the Fed-
eral contract storage space held in trust under the Michaud Act for
instream flows for river reaches on or adjacent to the Reservation
and up to 15,000 acre feet per year for instream flows in reaches of
the Blackfoot River pursuant to the Agreement.

Subsection (d) provides that the ratification in section 4 consti-
tutes congressional approval of uses described in subsections (a), (b),
and (¢) of the proprietary water rights described in article 7 of the
Agreement.

Subsection (e) amends the Michaud Act and the Michaud Con-
tract to authorize uses described in subsections (a), (b) and (c).

Subsection (f) precludes State and Federal taxation or alienation
of proceeds obtained under subsections (a) or (b). -

ubsection (g) provides that the Tribes use of water rights de-
scribed in subsections (a), (b), and (c) or nonuse of rights are not-to
be interpreted as or result in any loss of water rights. Exercise of
the rights in subsections (a) and (b) are not subject to income. or
other compensation constraints.

Subsection (h) provides that, with the exception of this section,
Tribal water rights described in the Agreement may not be sold,
leased, rented, transferred, or otherwise used off the Fort Hall
Indian Reservation.

Section 7

Section 7 outlines the federal monetary contribution of $22 mil-
lion. The Agreement provided for a pay out of these funds over 20
ears. The Committee, however, has amended this section of the
gi].l to provide for a pay out over not. more than three years and to
clarify the Tribes’ right to seek payment in the U.S. Claims Court
pursuant to section 8(b) if the funds are not appropriated as provid-
ed in this section.

Subsection (a) authorizes the appropriation to the Department of
Interior of $4 million in the first fiscal year and $3 million in the
second and. third fiscal year following the date of enactment of this
bill for payment to a Tribal development fund, which the Secretary
is authorized and directed to establish for the Shoshone-Bannock
Tribes. The Secretary is required to pay the funds within 60 days of
the appropriation and is required to disburse funds on request of
the Tribes: ' ' o L

Subsection (b) authorizes the appropriation of $3 million in the
fiscal year and $2 million in the second and third fiscal years fol-
lowing the date of enactment of this bill to the BIA for use by the
Tribes for development of a Tribal Reservation water management
system. The Secretary is.required to allocate and make payment to
the Tribes within 60 days of the appropriation of funds. .

Subsection (c) authorizes to be appropriated to the BIA $5 million
to acquire for the Fort Hall Indian Irrigation Project up to 9,800
acres of land, grazing rights and related improvements adjacent to
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Grays Lake primarily to enhance storage and the operation of the
Projséct, andpto provjirde collateral benefits for the United States
Fish and Wildlife Refuge. This appropriation will greatly enhance
the flexibility of operation for the project while simultaneously ro-
viding significant incidental benefits for the Grays Lake Wildlife
Refuge. Once appropriated, these funds will be available until ex-
pended for the purposes set forth in this subsection. )

Subsection (dg prohibits funds acquired under subsections (a), (b)
and (c) from being distributed to tribal members on a per capita
basis. u .

Subsection (¢) prohibits the Tribes and the United States from
setting aside the Final Decree if Congress fails to -appropriate the
funds authorized by subsection (a), (b) or (¢) or if the United States
fails to acquire the lands, grazing rights, or other improvements
adjacent to Grays Lake. However, it is the understanding of the
Committee that if the funds authorized by subsections (a), (b) and
(c) of this section fail to be appropriated and disbursed as provided
for in subsections (a), (b} or (c), the cause of action provided for in
subsection 8(b) shall accrue.

Subsection (f) provides that this Act shall not be construed to
alter the Federal trust responsibility to the Tribes or to prohibit
the Tribes from seeking additional authorizations or appropriations
for Tribal programs or purposes.

Section 8

Subsection (a) provides that the Shoshone and the Bannock
Tribes of the Fort Hall Indian Reservation, their members, and
their allottees and the United States on behalf of these Tribes,
their members, and their allottees and the Bureau of Indian Af-
fairs, Fort Hall Agency waive and release all claims to water rights
from any source within the Upper Snake River basin other than
those described in article 7 of the Agreement. The waiver and re-
lease does not apply, however; to individual member claims under-
state law for lands not defined as Indian lands, any other tribes
than the Shoshone-Bannock Tribes of the Fort Hall Indian Reser-
vation, or federal agencies other than the Bureau of Indian Affairs,
Fort Hall Indian Agency. : ,

_ Subsection (b) provides that the Tribe’s claims against the United
States concerning the water rights settled by the Agreement and
for lands and water associated with the construction and enlarge-
ment of the American Falls Reservoir will not be waived until full
payment of the monies required by section 7 is made. Although it
was the intent of the parties that the waiver of claims in subsec-
tions (a); (b) and (c). of this section would give the Tribes a cause of
action in the U.S. Claims Court under subsection (b) of section 8 if
Congress failed ‘to appropriate the funds required by this section,
the Committee felt that an amendment was necessary to clarify
this understanding. Thus, the -section now- specifically provides
that, in consideration of the waiver of any claims provided for in
subsections (a), (b) or (c) of this section, should Congress fail to ap-
propriate the funds in the amounts and within the time limits pro-
vided for in this section, the Tribes shall have a cause of action. in
the US. Claims Court against the United States for any unpaid
funds plus interest. Subsection 8(b) creates a binding contract be-
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tween the United States and the Tribes for liquidated damages for
any unpaid amounts authorized by this section should the United
States fail to make the payments as required. Further, the section
waives the United States defense of sovereign immunity.

Subsection (¢) provides that the Tribes and the United States
agree to not make claims against or seek compensation from any
non-federal person for lands or water associated with the construc-
tion or enlargement of the American Falls Reservoir upon entry of
the Final Decree.

Section 9

Section 9 provides that the water rights described in the Agree-
ment and confirmed in the Final Decree are in full satisfaction of
all water right claims of members of the Tribes and allottees for
Indian lands in the Upper Snake River Basin. This section is in
recognition of the fact that the Tribal water rights described in the
Agreement are based upon the water needs for Indian lands held
by Tribal members and allottees as well as the general needs of the
Tribes. If individual Tribal members or allottees are decreed a
water right in Civil Case No. 39576, a corresponding deduction is to
be made in the Tribal water rights set forth in the Agreement.
Section 10

Subsection (a) precludes the funds authorized under section 7
from being disbursed until the Agreement becomes effective. If the
Agreement does not become effective, the money will be returned
to the Treasury and the Agreement may be voided by any party.

Subsection (b) provides that the Act will have no force or effect
unless the Agreement becomes effective. This section is necessary
because there are still several steps required before the Agreement
becomes effective including but not limited to state legislative and
general Tribal membership approval.

Section 11

Subsection (a) preserves the water right claims of the city of Po-
catello, IJdaho and Indian tribes other than the Shoshone-Bannock
Tribes of Fort Hall Indian Reservation and states that the Act
shall not be construed to quantify or affect those claims. o

Subsection (b) provides that water right claims of the Tribes and
the United States are preserved and not waived except as set forth
in the Agreement, and water right claims of Féderal agencies other
than the Bureau of Indian Affairs, Fort Hall Agency are not affect-
ed by the Agreement or the Act. Nothing in the Agreement or this
Act are intended to restrict federal power to reserve or federal or
tribal power to acquire water rights in the future in accordance
with the Agreement and applicable law.

‘Subsection (c) preserves the rights of the parties not granted, rec-
ognized, or settled by the Agreement or the Act. .

Subsection (d) states that, except as expressly provided for in the
Act, nothing is to be considered to' amend, construe, supersede, or
preempt any State, Federal, or Tribal law or any interstate com-
pact regarding the Snake River or its tributaries.
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Section 12

Section 12 provides that the rights confirmed in the Final Decree
_are not to be taken from the Tribes without their consent and the
payment of just compensation.

COST AND BUDGET ACT COMPLIANCE

The cost and budgetary impact of H.R. 5308, as evaluated by the
Congressional Budget Office, is set forth below:

U.S. CoNGRESS,
CoNGRESSIONAL BupGer OFFICE,
Washington, DC, October 3, 1990.

Hon. Morris K. Ubpari, .
Chairman, Committee on Interior and Insular Affairs, House of
Representatives, Washington, DC. -

Dear MR. CHAIRMAN: The Congressional Budget Office has l_pire-
pared the attached cost estimate for H.R. 5308, the Fort Hall
Indian Water Rights Act of 1990. .

If you wish further details on this estimate, we will be pleased to
provide them. - |

Sincerely,
RoserT D. REISCHAUER,
Director.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

1. Bill number: H.R. 5308, .

2. Bill title: The Fort Hall Indian Water Rights Act of 1990.

3. Bill status: As ordered reported by the House Committee on
Interior and Insular Affairs, September 26, 1990.

4. Bill purpose: The Fort Hall Indian Water Rights Act of 1990
would ratify an agreement between the State of Idaho, the Shosho-
ne-Bannock Tribes, the United States and other specified parties to
settle certain claims to water on the Snake River. The Department
of the Interior would be directed to provide storage space in certain
federal reservoirs to specified nonfederal interests; forgive certain
outstanding obligations to repay the federal government for the
construction of that storage space; and provide for the use of water
by the Tribes. ' o - S :

_This bill would authorize the appropriation of $22 million over

the next three years to establish a tribal development fund (§10

million), to construct water management systems for the reserva-

%on) (37 million), and to acquire land and grazing rights ($5 mil-
on). = : T L

5. Estimated cost to the Federal Government:

[By.fm;al‘_yeﬁa-r. ﬁilmilﬁm of dt_)llarsj

1991 1992 159 1984 1995

Estimated authorization level ' ‘ R 5  J—
Estimated outlays e 10 T8 5 1

The costs of this bill fall in budget functions 300 and 450,
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Basis of estimate: CBO assumes that H.R. 5308 will be enacted by
early in fiscal year 1991 and that the authorized funds will be ap-
propriated beginning in that year. Outlays were estimated based on
information from the Department of the Interior and on historical
spending patterns for similar programs.

Information from the Bureau of Reclamation and the Bureau of
Indian Affairs indicates that under current law, the federal govern-
ment is unlikely to collect payments on the outstanding repayment
obligations being forgiven.

We therefore do not expect enactment of those forgiveness provi-
sions to affect the federal budget.

16. ﬁ}stimated costs to State and local governments: Not yet com-
pleted.

7. Estimate comparison: None.

8. Previous CBO estimate: None.

9. Estimate prepared by: Theresa Gullo.

10. Estimate approved by: C.G. Nuckols, for James L. Blum, As-
sistant Director for Budget Analysis.

INFLATIONARY IMPACT STATEMENT

Enactment of H.R. 5308, as amended, will not have any inflation-
ary impact. ' -

CVERSIGHT STATEMENT

No specific oversight activities were undertaken by the Commit-
tee and no recommendations were submitted to the Committee pur-
suant to rule X, clause 2.

COMMITTEE RECOMMENDATIONS

The Committee on Interior and Insular Affairs, by voice vote, ap-
proved the bill, as amended, and recommends its enactment by the
House.

DEPARTMENTAL REPORT

The Committee requested a report on the legislation from the
Department of the Interior by a letter dated August 23, 1990.
While an official report from the Interior Department has not been
received as of the writing of this report, testimony was submitted
by the Department to the Committee at the September 14, 1990
hearing.






APPENDIX |

A map of the Upper Snake River Basin and important hydrologic
features, for use with the Fort Hall Indian Water Rights Agree-

ment, is set forth below:
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ArPENDIX I

The Fort Hall Indian Water nghts Agreement of July 10, 1990,
is set forth below:

THE 1990 FORT HALL INDIAN

WATER RIGHTS AGREEMENT

By and Between

THE SHOSHONE-BANNOCK TRIBES
OF THE FORT HALL INDIAN RESERVATION,
THE STATE OF IDAHO, THE UNITED STATES,

and CERTAIN IDAHO WATER USERS

(18)
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THE 1990 FORT HALL INDIAN WATER RIGHTS AGREEMENT
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THE 1990
FORT HALL INDIAN
WATER RIGHTS AGREEMENT

ARTICLES OF AGREEMENT BY AND BETWEEN THE SHOSHONE—BAﬂNOCK
TRIBES OF THE FORT HALL INDIAN RESERVATION, THE STATE OF IDAHO,
THE UNITED STATES, AND CERTAIN IDAHO WATER USERS.

In settlement of 1litigation invelving claims made by the
United States on behalf of the Shoshone-Bannock Tribes to water
rights in the Upper Snake River Basin and its tributaries, ‘the

parties agree as follows:

ARTICLE 1. TITLE

These Articles of Agreement collectively comprise, and may
" be cited as, "The 1990 Fort Hall Indian Water Rights Agreementt
or the "Agrecement.®

ARTICLE 2. PURPOSE

All parties to this Agreement seek to secure, and pledge
their honor to maintain, peaceful settlements of conflicts over
.water among the parties in the Snake River Basin in Idaho.

ARTICLE 3. PREAMEL R

3.1 The state of Idaho, pursuant to Idaho Code § 42-1406A
(Supp. 1989) has commenced in the Fifth Judicial District
Court of the State of Idaho in and for the County of Twin
Falls a general adjudication qf the rights to the use of
the water from that portion of the Snake River Basin
located within the State of TIdaho.
H. Con., Res. 16, 48th Idaho Leg., 1st Sess. (12855 directed

the state to engage in good faith, government-to-government
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negotiations with the Shoshone-Bannock Tribes to settle the
nature and extent of the Tribes' water xrights reserved
under the Winters Doctrine within the Snake River -Basin in
Idaho to avoid litigation.

The Tribes have a long-standing tradition of favoring
negotiation as a means of resclving conflicts. Cong.
Globe, 40th Cong., 3d Sess., p. 803, col. 1 (February 2,
1869).

The policy of the Congress and the federal Executive Branch
is to facilitate negotiations among Indian tribes, states,
private water users and federal agencies to aveid
litigation. 55 Fed. Reg. 9223 (March 12, 1990).

Executive Qrder Nos, 85-9 and 87-9 provide-that it is in
the interest of the State of Idaho to settle through
negotiated agreements,‘if possible, all clains for water
rights reserved under federal law. These executive orders
further instructed the Idaho Water Resource Board to
represent the State and to provide for the effective

involvement of interested Idaho water users and other

- members of the public in the negotiations.

The -Fort Hall Business Council requested, by resclution

‘dated July 17, 1985, that the United States, consistent

with federal trust responsibilities to the Tribes, assist
and participate in the negotiations 1leading to this
Agreement.

The: Tribes and the -State agreed in =2 Memorandum of

Understanding .dated August 30, 1985, to commence good
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faith, government-to-governmment negotiations as early as
October 15, 1985. On January 10, 1986, the Tribes, the
State and the United States agreed to extend that
August 30, 1985 Memorandum of Understanding. The parties
subsequently entered inte a Technical Studies Agreement
establishing a methodology to reQiew the Tribes' reserved
water rights claims and to identify matters for further
discussion and analysis.

on October 31, 1985, the 1Idaho Water Resource Board
appeinted an Ad Hoc Committee to recommend how best to
provide for the effective involvement of interested Idaho
water users and other members of the public in ‘the
negotiations. That cammittee submitted its recommendation
for review by the Idaho Water Resource Board on December 6,
1985 and for action by negotiators on December 10, 1985,
Based upon the recommendation of the committee, the Board
designated the Committee of Nine as a party to the
negotiations to represent the Tdaho water users' interests
and established a notice procedure to notify the general
public of negotiation meetings. On December 16, 1985 the
United States, the Tribes and the State agreed to the
Board's proposal providing for open meetings and public
participation in the negotiations.

On May 19, 1987, the Tribes; the State, and. the United
,States' joined by a committee of private water users,
executed a Second ‘Memorandum of Understanding, which

.provided for .the continuation of the negatiations.
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This Agreement is the culmination of negotiations
undertaken by the parties since 1985.
ARTICLE 4. DEFINITIONS

The following definitions apply for the purposes of this

Agreement:

4.1

"Acre foot® or "AF" means the amount of water necessary to

cover one acre of land to a depth of one foot and is

equivalent to 43,560 - cubic feet or 325,851 gallons of

water.

"Acre feet per year" or "AFY" means the number of acre feet

of water used from January 1 to December 51.

"Allotted lands® means lands within or without the exterior

boundaries of the Fort Hall Indian Reservation, which were

allotted to individual Indians in accordance with

applicable Tribal/federal agreement and federal statutes,

and which are presently owned by Indians in restricted fee

or trust status, and which are located in the counties of

Bannock, .Bingham, Caribou, and Fower. The applicable

Tribal/federal agreement and statutes include:

.1 the Agreement of May 14, 1880, ratified by Act of
February 25, 1889, <ch. 203, 25 Stat. 687; and

2 the Act of March 3, 1%11, ch. 210, 36 Stat. 1058,
1063.

"american Falls Reservoir®” means a water storage facility

of the federal Minidoka Project authorized by the Secretary

of the Interior under the ReclanationxAcﬁ.of 1902, 32 stat.

388-390 (April 23, 1904); examined -and reported upon by a
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Board of Army Engineers and approved by the President on
January 5, 1911, in accordance with the Act of June 25,
1910, 36 Stat. 835-836; and initially constructed in 1927
and subsequently replaced under the authority of the Act of
December 28, 1973, Pub. L. 93-206, 87 Stat. 904-905.
I7'2’;11:1!:«3\]. diversion volume® means the maximum volume of water
in AFY that can be diverted or stored by the holder of a
water right.

#Annual volume of consumptive use" means the maximum volume
of water in AFY that can be' consumptively used by the
holder of a water right.

"Basis of right" refers to the legal authority pursuant to
which the water right is established or the document by
which the right is evidenced.

“Beneficial use* means any. use of water for DCMI,
irrigation, hydropower generation, recreation,
stockwatering, fish propagation and instream flow uses as
well as any other uses that provide a benefit to the user
of the water.

"Blackfoot. Reservoir® means a water storage facility of the
Federal Blackfoot Project authorized by the Act of March 1,
1907, ch. 2285, 34 Stat. 1015, 1024; the Act of April 30,
1908, ch. 153, 35 stat. 70, 78; Act of April 14, 1910,
ch. 140, 36 Stat. 269, 274; and the Act of May 24, 1922,
ch. 199, 42 stat. 552, ses,

“Ceded lands" means those lands within the. Reservation as

originally established under the Second Treaty of Fort



4.13

25

Bridger of July 3, 1868, 15 Stat. 673 and companion

executive orders of June 14, 1867, 1 C, Kappler 835-837

{1904), and July 30, 1869, 1 C. Kappler 838-~839 (1904) and

as fixed by the federal survey of 1873 that were ceded by

the Tribes to the United States pursuant to the following

Tribal/federal agreements:

.1 Agreement of May' 14, 1880, ratified by the Act of
February 23, 1889, ch. 203, 25 stat. &87;

.2 Agreement of July 18, 1881, ratified by the Act of
July 3, 1882, ch. 288, 22 stat. 148;

+3° Agreement of May 27, 1887, ratified by the Act of
September 1, 1888, ch. 936, 25 Stat. 452; and

-4 Agreement of February 5, 1898, ratified by the Act of
June 6, 1900, ch. 813, 31 stat. 692.

"Committee of Nine" or YCommittee of Nine of Water

District 01" means the advisory committee of Water

District 01.

“consumptive useY means the amount of water that does not

remain in the water system after use or is not returned to

the water system through return flows or seepage, whether

or not treatment for purpose of maintaining water quaiity

is required before the water may be returned to the water

system, but does not include water lost through evaporation

from storage.

“Cubic feet per second"” or "CFS" means a rate of water

discharge equivalent;to-approximatély-448;63-gallons per

minute.
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“DCﬁI" means domestic, commercial, municipal and industrial
uses excluding hydroelectric generation. Domestic use
means the diversion of water by one or more individuals,
family units or households for drinking, cocking,
laundering, sanitation and other personal comforts and
necessities, stockwatering, and for the irrigation of a
family lawn, garden or orchard not exceeding one-half acre
of area per household. Industrial and commercial use means
the use of water for any purpose that benefits an
industrial or commercial enterprise. Industrial and
commercial use of water include, but are not limited to,’
ag};icultural spraying, irrigation of plants in greenhouses,
industrial cooling, mining, energy productibn., commercial
recreation, and losses associéted with any iridustz:ial or
commercial operation. Municipal use means the delivery and
use of water through an investor-owned, mutually-owned,
tribally-owned or publicly-owned water utility or delivery
system for all uses wusual and ordinary to such systems.
Such use includes but is not limited to uses of water for

domestic, irrigation of lawns and gardens, commercial,

‘industrial, fire protection, irrigation and other uses in

park and recreation facilities, and street washing.
"Director" means the Director of the Idaho Department of
Water Resources or any successor.

"Diversion" means the removal of water from its natural

course or Jlocation by means of a ditch, canal, flune,
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bypass, pipeline, condﬁit, well, pump, or other act of man,

or the impoundment of waﬁér in a reservoir for rediversicn.

upiversion rate® means the maximum rate in CFS at which
water may be diverted at a point of diversion.

“pee lands™ means lands withip the exterior boundaries of

the Reservation held in fee with all federal restrictions

on alienation removed.

wFort Hall Indian Reservation" or "Reservation" means those

lands within +the boundaries of the Reservation, as

originally established under the Second Treaty of Fort

Bridger of July 3, 1868, 15 stat. 673, and companion

executive orders of June 14, 1867, 1 C. Kappler 835-837

{1204), and July 39, 1869, 1 C. Kappler 838-839 (1904), as

fixed by the federa;l survey of 1873 that have not been

ceded by the Tribes to the United States pursuvant to the
following Tribal/federal agreements:

.1 Agreement of May 14, 1880, ratified by the Act of
February 23, 1889, ch. 203, 25 Stat. 687.

.2 Agreement of July 18, 1881, ratified by the Act of
July 3, 1882, ch. 268, 22 stat. 148.

.3 Agreement of May 27, 1887, ratified by the Act of
September 1, 1888, ch. 936, 25 Stat. 452, excepting
those lots within the Pocatello Townsite which were
not ceded by such agreement.

4 Agreément of Pebruary 5, 1898, ratified by the Act of
June 6, 1900, ch. 813, 31 Stat. 672, excepting

Allotment NWos. T-8, 45, 46, 48, %0, 61, and 71 owned
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by the Tribes or held in restricted fee or trust
atatus for the Tribes by the United States.’
wFort Hall Indian Irrigation Project® means the federal
project constructed, in part, to provide water for the
irrigation of lands on the Reservation. The following
federal statutes authorized the Fort Hall Indian Irrigation
Project:
.1 Act of Bugust 15, 1894, ch. 2%0, 28 Stat. 286, 305.
.2 Act of March 1, 1907, ch. 2285, 34 Stat. 1015, 1024.
.3 Act of April 30, 1908, ch. 153, 35 Stat. 70, 78.
.4 RAct-of BApril 4, 1910, ch. 140, 36 Stat. 269, 274.
.5 Act of May 24, 1922, ch. 199, 42 sStat. 552, 56.
.6 Act of May 9, 1924, ch. 151, 43 Stat. 117.
7 Act of ‘June 30, 1948, ch. 767, 62 sStat. 1167.
.8 Act of September 30, 1950, ch. 1114, 64 stat. 1083.
.8 Act of August 31, 1954, ch. 1159, &8 Stat. 1026.
.10 Act of August 17, 1961, Pub. L. 87-154, 75 Stat. 390.
"Grays Lake" means the storage facility used to store water

for the benefit of the Fort Hall Indian Irrigation Project,

" "Idaho Deparitment of Water Resources" or “IDWR" means the

executive agency of the State of Idahc created by Idaho
Code § 42-1701 (1977), or any successor agency.

"Idaho Water Resource Board" or "IWRB" means the Idaho
State Water Resource Agency constituted in accordance with
Idaho Const. art XV, § 7, or any successor agency.
“Impairment in the quality of water,” applicable only in

the context of a change in the water right described in
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Article 7.1.1 pursuant to Article 7.6, means a diminishment
in the quality of water being diverted for a water right to
the extent that it is no longer useful for its intended
purpose, |
"Indian® means any person who:

.1 is a member of a tribe recognized as eligible for
special programs and services provided by the United
States because of the peréon's status as an Indian; or

.2 is recognized as an Indian perscn under Tribal law; or

.3 holds or is recognized by the Secretary as eligible to
hold restricted tfust property on the Reservation.

*Indian lands" means all lands within the exterior

boundaries of the Resetrvation that are held in trﬁst for

the Tribes or owned by Indians and those lands outside the
exterior boundaries of the Reservation held in trust by the

United States for the Tribes or an enrolled member thereof.

"Injury to a water right," applicable only in the context

of a change of the water right described in Article 7.1.1

pursuant to Article 7.6, means a diminishment in guantity

or an impairment in the quality of water available to a

senior or a junior water right holder as a consequence of a

_change, except that no water right holder is required to

‘continue to waste water for the benefit of .any other water

right holders.
"Instream flows" means a gquantity of water in a stream
reach to maintain or to enhance (the. integrity of an

ecosystem.
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:MIrrigation use®. means application of water to the land

.-surface or root zone "of the soil for the purpose of

producing crops, lawn or landscaping on that land.

wyichaud Contract®™ means that Memorandum Agreement of
April 25, 1957 between the Bureau of Reclamation and the
Bureau of Indian Affairs relating to the Water Supply for
the Michaud Division of the Fort Hall Indian Reservationm.
vMichaud Division"™ means that division of the Fort Hall
Indian' Irrigation Project authorized by the Act of
August 31, 1954, ch. 1159, 68 Stat. 1026..

"other rights® means other water rights used on all or a
portion of the lands listed as the place of use for the
water right described.

"palisades Reservoir™ means a water storage facility of the
federal Minidoka Project initially authorized under the
provisions of the federal reclamation laws by the
presentation to the President and the Congress of the
report of December 9, 1941, H.R.-Doc. No. 457, 77th Cong.,
1st Sess., by the Secretary of the Interior, and
reauthorized by sgct:lon 1 of the Act of September 30, 13950,
ch. 1114, 64 stat. 1083.

"Parties" means the United States, the State of Idaho, the
"I'ri.bes, and the Committee of Nine of Water D:i.str:l.ct_ 01. '
"Period of use" means the time of the yeér when water may
be used for a -pa.rti.cular purpose.-

"Person" means an individual, a partnership, a trust, an

estate, a corporation, a municipal corporation, the state
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of - Idaho or any political subdivieion or instrumentality

- thereof, the Unitaed States or any political subdivision or

instrumentality thereof, an Indlan tribe or political
subdivigion or 1nstrungntality thereof, or any othef public
or private entity.

*place of use™ means the location where water is used.
®Point of diversion® or *POD" means any location at which
vater is diverted from tim water system, A numeral to the
right of the legal description indicates the number of
existing points of diversion within a tract.

"point of injection™ means any location at which water that
has been diverted from the water system is placed back inte
the water szystem, A numeral to the right of the legal

- description indicates the number of existing points of

injection within a tract.

"point of rediversion® means the location at which water
that has been diverted from the water system and then
placed back-inteo the water system is again diverted from
the water system. A numeral to the right of the legal
description indicates the number of axisting points of

re;:li.varsion within a tract.

wpriority date™ means the priority date assigned to the
water . right. |

"Purpose of ugse® means fhe nature of use of the water
right. _

mRent*® means a temporary legal conveyance by the Tribes of

the right to use storage water pursuant to Idaho Code
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§ 42-1761 for a fixed period of time during which ownership
of the federal contract storage right is retained for the
benefit of the Tribes.

wReservation Watermaster® means the Tribal officer or any
successor designated to administer the Tribal Water Code.
wRight number" means the number assigned to each decreed
water right for purposes of identification. The first two
nuperals of the right number indicate the department's
hydroldgic basin number assigned by IDWR.

n"Secretary® means the Secretary of the United States
pepartment of the Interior or a duly authorized
representative thereof.

wShoshone-Bannack Water Bank"™ means the Tribal water bank
established pursuant to Idaho Code § 42-1761 to provide for
rental of stored water outside the Reservation.

wSnake River Basin Adjudication® or "SRBA® means Civil Case
No. 39576 filed in the Fifth Judicial District Court of the

State of Idaho in and for Twin PFalls County on June 17,

1987 entitled In Re the General Adjudication of Rights fo
e Snake ve s Wate stem,

which was commenced pursuant to Idaho Code § 42-1406A
(Supp. 1989).
Snake River Watermaster® means the Watermaster of Water

District. 01 or any successor.

"Source® means the named or described source of water

within the water system.

#State" means the State of Idaho. ¥
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'Stockwater” means the use of water solely for livestock or
wildlife consumptioh including associated losses.
"Transfer" means any change in a point of diversion, place
of use, pericd of use ér purpose of use for a water right.
“Tribal water right(s)"™ means those water rights confirmed
and recognized in this Agreement in Articles 6 and 7 as
rights held in trust for the Tribes by the United states,
including those rxights so held for the benefit of
individual Indians on Indian lands.

"Tribes® or ®Tribal®™ means the Shoshone-Bannock Tribes of
the Fort Hall Indian Reservation in Idaho as the collective
successqrs—in—interest of Indian signatories to the Second
Treaty of Fort Bridger of July 3, 1868, 1S Stat, 673, and
subsequent Tribal/federal agreements.

"United States"™ means the United States of America.

-*Upper Snake River Basin" means that portion of the Snake

River Basin upstream from the Hells Canyon Dam, the lowest
of the three dams authorized as FERC Project No. 1971.
"Water District 01" means the instrumentality created by
the Director of the IDWR pursuant to Idaho Code § 42~604
(1977). |

"Walton Right"™ means a water right claim asserted by a non-
Indian. based upon the decision in Celville cConfederated
Tribes v, Walton, 647 F.2d 22 (9th cir. 1981).

"Water system" meane all rivers, _streams, lakes, springs,
groundwater or other water sources within the Snake River

PBasin within the State of Idaho.
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"Hinters Doctrine” means the federal legal principles
announced by the U;ited States Supreme céﬁrt in Winters v.
United States, 207 U.S. 564 (1908).

ARTICLE 5. PARTIES AND AUTHORITY

The Governor has authority to execute this Agreement

pursuant to Idaho Const. art. IV, § 5 and Idaho Code

§ 67-802 (Supp- 1989).

The Attorney General, or any duly designated official of

the Office of the Idaho Attorney General, has authority to

execute this Agreement pursuant tc his authority to settle

litigation as provided for in Idaho Const. art. IV, § 1,

and Idaho Code § 64-1401 (Supp.71989).

The Idaho Water Resource Board has authority to execute

this Agreement pursuant +to Idaho Code § 1734(3) (Supp.

1989) and Executive Order Nos. 85-9 and 87-9.

The Fort Hall Business Council has authority to execute

this Agreement on behalf of the Tribes pursuant to the

following:

.1 The sovereign powers reserved by and for the Tribes in
the Second Treaty of Fort Bridger of July 3, 1868, 15
Stat. 673 as well as subsequent Tribal/federal
agreements; and

.2 Article VI, Section 1(a) of the Tribes! 1936
Constitution and Bylaws, as amended.

The Secretary has authority to execute this Aqreement on

behalf of the United States Department of the ‘Interior and

in his trust capacity for the Tribes pursuant to Article I,



6.1

- 35

§ 8, Clause 3 and Article II, § 2, Clause 2 of the
Constitution of the United States, as well as 25 U.s.C.
§§ 2 and 9 (1982) and 43 U.5.C. § 1457 (1982):

The United States Attorney General, or any duly designated
official of the United States Department of Justice, has
authority to execute this Agreement on behalf of the United
States -pursuant to the authority to settle 1litigation
contained in 28 U.S.C. §§ 516-517 (1982).

The Committee of Nine executes this Agreement as an
advisory committee of Water District 01.

Each signer for the United States, Tribes, and State, by
executing this Agreement, represents and states that the
signer has taken or will take the necessary administrative

and legal action to procure the actual authority to bind

the signer's principal.

ARTICLE 6. TRIBAL WATER RIGHTS FOR PRESENT AND FUTURE USE

The basis for the rights to use waters arising on, under,
flowing across, adjacent to, or otherwise appurtenant to
the Reservation to satisfy the purposes of the Reservation
as set forth in the Second Treaty of Fort Bridger of
July 3, 1868 and companion executive orders of dJune 14,
1867 and July 30, 1869, is the Winters Doctrine. The basis
for these rights is reaffirmed in the following acts and
agreements between the Tribes and the United States:

.1 Agreement' of May 14, 1880, ratified by the Act of

February 23, 1889, ch. 203, 25 Stat. 687.
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.2 Agreement of July 18, 1881, ratified by the Act of
July 3, 1882, ch. 268, 22 stat. 148. ‘i

.3 Agreement of May 27, 1887, ratified by the Act of
September 1, 1888, ch. 936, 25 Stat. 452.

.4 Agreement of February 5, 1858, ratified by the Act of
June 6, 1900, ch. 813, 31 Stat. 6952.

.5 Act of May 9, 1924, ch. 151_, 43 stat. 117.

6.2 The parties hereto find and agree that the Tribal water
rights for the present and future uses in the Upper Snake
River Basin amount to a right to divert up to 581,031 AFY
from the Snake River Basin for present and future
irrigation, DCMI, instream flow, hydropower and stock wate}:
uses as set forth in Article 7 of this Agreement. Nonuse of
all or any part of the Tribal water rights shall not be
construed as a relinguishment, forfeiture or abandonment of
the rights.

ARTYCLE 7. LIBST OF TRIBAL WATER RIGHTS
The parties agree that ﬁater supplied from the following
sources shall constitute the Tribal water rights:

7.-1 surface water use rights:

.1 Right No. A01-10223
.1 Source: Snake River/Sand Creek
.11 Annual Diversion Volume: © 100,000 AFY
increasing to 115,000 AFY as (1) future
reservation 1lands are irrigated from this
source, or (2) as corresponding amounts of the

water rights for the ceded lands of the Fort
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Hall Indian Irrigation Project are
relinquished by the United States.

Diversion Rate: 390.00 CFS5 increasing to
470.00 CFS at the same relative rate as the
volume in ii. above.

Annual Volume of Consumptive Use: 60,986 AFY
Priority Date: June 14, 1867

Points of Diversion:

SESWNE Sec 31 Twp 1N Rge 37E BM

(Snake River into Reservation Canal)

NENWNW Sec 7 Twp 2S Rge 37E BM

(Sand Creek into Reservation Canal)

Points of Injection:

NESWSE Sec 24 Twp 2S Rge 36E BM

(Reservation Canal inte Blackfoot River)
Points of Rediversion:

NENENE Sec 13 Twp 35 Rge 35E EM

{Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 35 Rge 35E BM

(Blackfoot River into North Canal)

Future points of diversion may be developed in
accordance with Articles 7.6, 7.7 and 7.8,
Purpose and Period of Use:

Irrigation 3/15 - 11715

Place of Use: 14,687 present and 8,672 future
acres for a total of 23,359 acres.

Basis of Right: Winters Doctrine
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The rate of diversion for this water
right shall be measured at the heéad of
the Reservation Canal located in SESWNE
Sec 31 Twp 1N Rge 37E B.M.

The volume of g&iversion for this water
right shall be measured at the Drop
located in SENWSE Sec 13 Twp 2S5 Rge 36F
BM downstream from the point at which
Sand Creek enmpties into the Reservation
canal.

This right combined with the other rights
described in Articles 7.1.18, 7.1.19 and
7.1.20 provide the water supply for up to
53,828 alcres from the combined water
sources but none of the limitations of
diversion rate or volume shall be
exceeded for this right in providing the
water supply.

The available inflow to the Reservation
Canal ups}:ream from the Drop, including
Sand Creek, shall be counted as part of
this water right up to the demand of the
North and Main Canals. The parties
recognize that. the water flow available
from Sand Creek fluctuatés to such

extremes that only approximately 85
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percent (85%) of the flows from Sand
Creek needed to meet the demand of the
North and Main Canals would normally e
useable as a part of this water right
with the Equalizing Reservoir
rehabilitated and maintained at 5,000
acre-feet active capacity. The cost of
rehabilitétinq .and maintaining the
Equalizing Reservoir are estimated at
between $5 and $15 million initially and
$150,000 per year based upon 1989 costs.
To avoid these great costs, the parties
agree that the portion of Sand Creek that
was used with the control afforded by the
qualizing Reservoir wunder conditions
existing in 1989 shall continue to bke
used when the Snake River 1is under
regulation by the Snake River Watermaster
and will be considered part of this water
right. When the Snake River is under
requlation by the Snake River Watermaster
fifteen percent (15%) of the computed
Sand Creek flows, when returned to the
Snake River through the Blackfoot River
because of lack of control with the
present Equalizing Reservolr, shall be

considered as natural flow credited to
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downstream water users and for which no
exchange of storage will be made under
this Agreement. All of the remaining
Sand Creek water not diverted through the
Main and North Canals because of the
physical ;imitations of the Equalizing
Reserveir, in excess of fifteen percent
(15%) up to 50;000 AFY as determined by
gaging, when the Snake River is under
regulation by the Snake River Watermaster
shall be delivered to the North side
Canal Company in exchange for an equal
amount of storage water from Palisades or
Jackson Lake Réservoirs. The actual
storage water from Palisades or Jackson
Lake Reservoirs will be released to meet
the Snake River diversion requirements of
the Tribes that would have been met by
Sand Creek. This water shall be deemed
the first storage water released from the
American Falls Reservoir far the HNorth

Side Canal Company.

.2  Right No. A27-11373

.i Source: ' Ross Fork Creek/Ross Fork Basin

groundwater

Lii Annual Diversion Volume: 5,000 AFY



4]

Diversion Rate: 29.07 CFS

Annual Volume of Consumptive Use: 3,320 AFY

Priority Date: June 14, 1867

Existing Points of Diversion:

SENWNE Sec 4, SESENE Sec 10, SMSW Sec 17,

SWSESW Sec 21, NESWNW Sec 34 all in Twp 55 Rge

36E BM

NWHWSE Sec 31 (2. POD), SWSWSE Sec 33 all in

Twp 4S Rge 36FE BM

NENENE Sec 36 Twp 4S5 Rge 35E BM

Future Points of Diversion may be developed as

needed within the Ross Fork Creek basin to

utilize this water right within the Ross Fork

Creek basin.

Purpose and Period of Use:

Irrigation 3/15 ~ 11/15

Flace of Use: 1,503 present and future acres.

Basis of Right: Winters Doctrine

Remarks:

.a The Tribes shall have the option of using
surface water or groundwater diverted
within the Ross Fork Creek basin to
#atisfy this right, in whole or in part,
provided that any diversions of surface
water or groundwater by the Tribes in
excess of 5,000 AFY from tlie Ross Fork

Creekx Basin shall be charged against the
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Tribal groundwater . right set forth in

Article 7.2.1 of this Agreement.

Right No. A27-11374

Source: Lincoln Creek/Lincoln Creek Basin

groundwater

Annual Diversion Volume: 5,700 AFY

Diversion Rate: 33.00 CFS

Annual Volume of Consumptive Use: 3,768 AFY

Priority Date: June 14, 1867

Existing Points of Diversion:

NENESE Sec 25 Twp 3S Rge 36E BM

NENWSE Sec 31 Twp 35 Rge 36E BM

Future points of diversion may be developed as

needed within the Lincoln Creek Basin to

utilize this water right within the Lincoln

Creek drainage basin.

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 1,701 present and future acres.

Basis of Right: Winters Doctrine

Remarks:

.2 The Tribes shall have the option of using
surface water or qrouﬁdwater diverted
within the Lincoln Creek basin to satisfy
this right, in whole or in part, provided

that any diversions of surface water or
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groundwater by the Tribes in excess of
5,700 AFY from the Lincoln Creek basin
shall be charged against the Tribal
groundwater right set forth in Article

7.2.1 of this Agreement.

Right No. 29-00466

.d
Lii
Liii
-iv
.V

.vi

vii

Sviii

X

Source: Bannock Creek

Annual Diversion Volume: 3,095 AFY

Diversion Rate: 16.25 CFS

Annual Volume of Consumptive Use: 1,842 AFY
Priority Date: June 14, 1867

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 8S Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 95 Rge 33E BHM

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 774 present and future acres.
Basis of Right: 9The basis of the right is the
Winters Doctrine with the relative share and
pricrities of the water allccations determined
by the Bannock Creek Decree [United States v.
Daniels (D. Idaho April 9, 1907)].

Remarks:
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Right No. 29-00467

.1

Jii

Liii

vii

Jviii

.ix

X

.1
i

Source!? Bannock Creek, West Fork Bannock
creek

Annual Diversion Volume: 629 AFY

Diversion Rate: 3.30 CFS

Annual Volume of Consumptive Use: 374 AFY
Priority Date: April 1, 1889

Existing Points of Diversion:

NENWSE Sec 32 Twp 75 Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 8S Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 95 Rge 33E BM -

Purpose and Period of Use:

Irrigation 3715 ~ 11/15

Place of Use: 157 present and future acres.
Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined
by the Bannock Creek Decree {United States v.
Daniels (D. Idaho April ¢, 1907)].

Remarks:

‘Right No. 29-00468

Sourca: Rattlesnake Creek

Annual Diversion Volume: 571 AFY
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Diversion Rate: 3.00 CFS

Annual VOlume.of Consumptive Use: 340 AFY
Priority Date: April 1, 1892

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 {2 POD} all in
Twp B85 Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 95 Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 143 present and future acres.
Basis of Righf: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined
by the Bannock Cpeek Decree [United States v.
Daniels (D. Idaho April 9, 1%07)].

Remarks:

Right No. 29-00469

i

Source: West Fork Bannock Creek

Annual Diversion Volume: 190 AFY
Diversion Rate: 1.00 CFS

Annual Volume of Consumptive Use: 113 AFY
Priority Date: May 1, 1894

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM
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SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 85 Rge 3§E BM .

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 95 Rge 33E BM .

Purpose and Pericd of Use:

Irrigation 3/15 - 11/15

Place of Use: 48 present and future acres.
Basis of Right: The basis of the right is the
¥Wintergs Doctrine with the relative share and
ﬁriorities of the water allocations determined
by the Bannock Creek Decree (United Stateg v,
panlels (D. Idaho April 9, 1907)}.

Remarks:

Right No. 29-00470

.1
i
Liii
-iv
v

vi

Source: West Fork Bannock Creek

Annual Diversion Volume: 248 AFY

Diversion Rate: 1.30 CFS

Annual Volume of Consumptive Use: 147 AFY
Priority Date: April 1, 1894

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSHWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 8S Rge 33E BM

NWSENE Sac 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 95 Rge 33E BM
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Purpose and feriod of Use:

Irrigation 3715 - 11715

Place of Use: 62 present and future acres.
Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined
by the Bannock Creek Decree [United states v.
Daniels (D. Idaho April 9, 1907)].

Remarks:

Right No. 29-00471

.1
.11
.1ii
v
v

Vi

.vii

viii
Ax

Source: Bannock Creek

Annual Diversion Volume: 248 AFY

Diveraion Rate: 1.30 CFS

Annual Volume of Consumptive Use: 147 AFY
Priority Date: April 1, 1894

Existing Points of Diversion:

NENWSE Sec 32 Twp 75 Rge 33E BM

SWSWSE S&c 21, NESWNW Sec 25 (2 POD) all in
Twp 8S.Rge 33E.BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 95 Rge 33E BM

Purpose and Pericd of Use:

Irrigation 3/15 = 11/15

Place of Use: 62 present and future acres.

Basis of Right: The basis of the right is the

‘Winters Doctrine with the relative share and
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priorities of the water allocations determined

by the Bannock Creek Decree [(United States v

paniels (D. Idaho April 9, 1907)].

Remarks:

Right No. 29-00472

.1
.ii
144
.iv
v

.vi

.vii

Ey 4

Source: West Fork Bannock Creek

Annual Diversion Volume: 190 AFY

piversion Rate: 1.00 CFS

Annual Volume of Consumptive Use: 113 AFY
Priority Date: April 1, 1898

Existing Points of Diversion:

NENWSE Sec 32 Twp 75 Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 85 Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENEBSW Sec 27 all
in Twp 95 Rge 33E BM |
Purpose and Period of Use:

Irrigation 3715 - 11/15

Place of Use: 48 present and future acres.
Basis of Right: The‘basis of the right is the
¥inters Doctrine with the relative share and
priorities of the water allocations determined

by the Bannock Creek Decree (United States v.

‘Daniels (D. Idaho April 9, 1907)].

Remarks:
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Right No. 29-00473

.4
i
-iii
iv.
v

-vi

.vil

.viii
ix
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Source: West Fork Bannock Creek

Annual Diversion Volume: 190 AFY

Diversion Rate: 1.00 CFs

Annual Volume of Consumptive Use: 113 AFY
Priority Date: April 1, 1898

Existing Poiﬁts of Diversion:

NENWSE Sec 32 Twp 75 Rge 33E BM

SWSHSE Sec 21, NRESWNW Sec 25 {2 POD) all in
Twp 8S Rga 33E BM

NHSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 98 Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11715

Place of Use: 48 present and future acres.
Basis of Right: The basis of the right is the
¥Winters bDoctrine with the relative share and
priorities of the water allogations determined
by the Bannock Creek Decree [United States v,
Daniels (D. Idaho April 9, 1907}).

Remarks:

Right No. 29-00474

-1
.ii
- iii

v

Source: West Fork Bannock Creek
Annual Diversion Volume: 190 AFY
Diversion Rate: 1.00 CFS

Annual Volume of Consumptive Use: 113 AFY
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Priority Date: April 1, 1901

Existing Points of Diversion:

NENWSE Sec 32 Twp 75 Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 85 Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 95 Rge 33E BM

Purpose and Period of Use:

Irrigatien 3715 - 11/15

Place of Use: 48 present and future acres,
Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of tﬁe water allocations determined
by the Bannock Creek Decree [Unifed States v.
Daniels (D. Idaho April 9, 19%07)].

Remarks:

Right No. A29-12049

Source: Bannock Creek

Annual Diversion Volume: 18,833 AFY
Diversion Rate: 98.87 CFS

Annual Volume of Consﬁmptive Use: 11,205 AFY
Priority Date: June 14, 1867

Existing Points of Diversion:

NENWSE Sec 32 Twp 785 Rée 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 °'POD) all in
Twp 8S Rge 33E BM
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NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all

in Twp 95 Rge 33E EBM

NESWSE Sec 6 Twp 75 Rge 33E BM

(3 - 20 HP pumps for Michaud Project)

Future Points of Diversion may be developed

within the Bannock Creek basin to utilize this

water right within the Bahnock Creek drainage
basin.

Purpose and Period of Use:

Irrigation 3/15 = i1/15

Place of Use: 4,708 present and future acres.

Basis of Right: Wipters Doctrine

Remarks:

.a The Tribes and the United States agree to
exercise this right in a manner that wiil
ensure that persons with water rights
decreed in the Bannock Creek Decree

[United sStates v, Danielg {D. Idaho

April 9, 1907)] and that are confirmed in
the SRBA continue to receive their full

legal entitlement.

Right No. A29-12050

.i
-ii

Ldii

Source: Portneuf River/Jeff Cabin Creek
Annual Diversion Volume: 970 AFY
pDiversion Rate: 9.70 CFS

Annual Volume of Consumptive Use: 727.50 AFY
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Priority pate: June 14, 1867

Points of Diversion:

Future Points of Diversion may be developed
within the Portneuf River basin upstream from
the point the river enters the Portneuf
Reservoir in Sec 11 Twp 65 Rge 38E BM for use
within the Portneuf River basin.

Purpose and Period of Use:

Irrigation 41 - 11/1

Place of Use: 485 present and future acres.
Basis of Right: Winters Doctrine

Remarks:

15 Right No. 29-00231

.1

Scurce: Toponce Creek

Annual Diversion Volume: 259.3 AFY

Diversion Rate: 1.59 CFS

Annual Volume of Consumptive Use: 154.3 AFY
Priority Date:  February 16, 1869

Points of Diversion: Toponce Creek

Purpose and Period of Use:

Irrigation 1/1 12731

Place of Use: Allotment 61 (NESW, SENW, Sec
35 Twp 65 Rge 38E) for 79.53 acres.

Basis of Right: The Winters Doctrine per the

Memorandum Decision in United sStates v.

Hibper, 27 F.2d 909 (D. Idaho, E.D. 1928} and
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the decree of the United States District

Court, Eastern Division, dated April 8, 1929,

‘Remarks:

Right No. 29-00238

Wix

«X

Source: Toponce Creek

Annual Diversion Volume: 282.5 AFY
Diversion Rate: 1.733 CFS

Annual Velume of Consumptive Use: 168.14 AFY
Priority Date: TFebruary 16, 1869

Points of Diversion: Toponce Creek

Purpose and Period of Use:

Irrigation 1/1 -~ 12/31

Place of Use: Allotment 71 (SENW, SWKE,
Sec 36 Twp 65 Rge 38E) for 86.67 acres.

Basis of Right: The Winters Doctrine per the

Memorandum Decision in. United States v.

Hibner, 27 F.2d 909 {(D. Idaho, E.D. 1928) and
the decree of the United States District
Court, Eastern Division, dated April 8, 1929.

Remarks:

Right No. A29-12051

.i
-ii
iif

Jiv

Source: Mink Creek
Annual Diversion Volume: 104.3 AFY
Diversion Rate: 0.75 CFS

Annual Volume of Consumptive Use: '62.1 AFY
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Priority Date: Febrﬁary 26, 1868

Points of Diversion: SWNW Sec 21 Twp 75 Rge
35E BM

Purpese and Period of Use:

Irrigation 3/15 - 11715

Place of Use: Allotment T-8 (SWNW Sec 21 Twp
75 Rge 35E BM for 31.75 acres)

Basis of Right: The Winters Doctrine per
decree of District Court of the Fifth Judicial
District Court of the State of Idaﬁo, in and
for the County of Bannock dated June 5, 1926,

in Smith v. City of Pocatello, Case No., 6569.

Remarks:

Right No. A27-11375

.i

Jii

_Source: Blackfoot River

Annual Diversion Volume: 150,000 AFY
Diversion Rate: 1380 CFS

Annual Volume of Consumptivé Use: 79,546 AFY
Priority Date: June 14, 1867

Points of Diversion:

SENWNW Sec 7 Twp 25 Rge 38E BM

(Blackfoot River into Little Indian Canal)
NENENE Sec 13 Twp 35" Rge 35E BM

(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 35 Rge 35E BM

{Blackfoot River into North Canal)
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SWSESW Sec. 3 Twp 7§ Rge 32E BM

SENWSE Sec. TWwp 75 Rge 32E BM

NWNWSW Sec. Twp 78 Rge 32E BM

NN W W

NESENW Sec. 2 Twp 7S Rge 32E BM

NWNENE Sec. Twp 75 Rge 32E BM

1
SWNWNW Sec. 6 Twp 7S Rge 33E BM
NESESW Sec. 6 Twp 75 Rge 33E BM
NESESW Sec. 6 Twp 75 Rge 23E BM
SWSWSW Sec. 30 Twp 6S Rge 33E BM
Future Points of Diversion may be developed to
divert water fron (1) anywhere on the
Blackfoot River or (2) ground water within the
Reservation as described in Remarks below.
Purpose and Period of Use:
Irrigation = 3/15 — 11715
Place of Use: 30,469 present and future

acres.

Basis of Right: Winters Doctrine

Remarks:

. If the natural flow of the Blackfoot
River is not sufficient to satisfy this
right and other rights to divert
Blackfoot River natural flow pursuant to
gtate law, the Tribes may satisfy this
Winters right by using the other rights
described ‘in Articles 7.1.19- and 7.1.20,

provided that the combined wuse in
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satisfaction of this Winters right shall
not exceed 150,000 AFY;

If the diversions under this right
exceeds 150,000 AFY, the amount in excess
of 150,600 AFY shall be charged against
the Tribal water right in Article 7.1.1.
This right combinéd with other =rights
described in Articles 7.1.1, 7.1.19, and
7.1.20 can be used to irrigate up to
53,828 present and future acres from the
combined water sources.

The Tribes and United States agree to
exercise this water right in a manner
that ensures persons Vdiverting natural
flow from the Blackfoot River prior to.
Jainuaz.;y 1, 1990, whose rights are decreed
in the SRBA will continue to receive that
full legal entitlement under state law.
The parties will specifically enunerate
all rights protected by this provision
once the SRBA decree for this basin
becomes final. These state created water
rights are estimated to divert not more
than 45,000 AFY of water from the
Blackfoot River. In the event this
estimate of the amount of existing

diversicns under state created water



«19

.z

a7

rights is exceeded as a result of the
decree in the SRBA, the parties shall
negotiate an equitable adjustment to the
Tribal water rights to account for this
change.

The Tribes and the United States agree to
exercise this right in a manner that will
not impair the project entitlements of
the Fort Hall Indian Irrigation Project
water users.

If the water supplied under this right
and the other rights described in
Articles 7.1.19 and 7.1.20 does not
provide 150,000 AFY under the terms of
this Agreement, the Tribes may divert
groundwater within the Reservation under
this right, exclusive of the water rights
described in Article 7.2, such that the
combined water supply from the other
rights described in Articles 7.1.19 and

7.1.20 and surface and groundwater under

this right yields 150,000 AFY.

Right No. A27-02007

.i
.ii

-iii

source: Blackfoot River
Annual Diversion Volume: 348,000 AFY

Diversion Rate: Rot limited
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Annual Volume of Consumptive Use:

Included in the other- rights described in
Articles 7.1.1 and 7.1.18.

Priority Date: September 3, 1807

Points of Diversion:

NWNE Sec 12 Twp 55 Rge 4CE BM (Blackfoot River
into Blackfoot Reservoir)

Points of Rediversion: .

SENWNW Sec 7 Twp 25 Rge 38E BM

(Blackfoot River into Little Indian Canal}

NENENE Sec 13 Twp 3S Rge 35E BM

" (Blackfoot River into Fort Hall Main Canal)

NWNENW Sec 14 Twp 35S Rge 35E BM
(Blackfoot River into North Canal)
Purposes and Periods of Use:
Irrigation from Storage 3/15 - 11/15
- 548,000 AFY
Storage for Irrigation 1/1 - 12/31
348,000 AFY

Plaée of Use: 30,469 present and future
acres.
Basis of Right: License acquired pursuant to
Fort Hall Indian Irrigation Project Act.
Remarks:
.a The rediversion ffon storage under this

right and the other right described in

Article 7.1.20 may be used to satisfy the
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Blackfoot River natural flow to meet but
not exceed the 150,000 AFY Hipters
entitlement under the water right
described in Article 7.1.18. The Tribes
may usie water from storage under this
right iﬂ excess of the amount needed to
satisfy the Winters entitlement under
Article 7.1.18; provided that uses in
excess of that amount necessary to
satisfy the 150,000 AFY Winters
entitlement described in Article 7.1.18
shall be charged against the Tribal water
right described in Artjcle 7.1.1.

This right combined with other rights
described in Articles 7.1.1, 7.1.18, and
7.1.20 can be used to irrigate up to
53,828 present and future acres from the
combined water sources.

The Tribhes and the United States agree to
exercise this right in a manner that will
not impair the project entitlements of
the Fort Hall Indian Irrigation Project

water users.

.20 Right No. A25-02160

-1

Jii

Source: Grays Lake

Annual Diversion Volume: 100,000 AFY
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Diversion Rate: Not limited

Annual Volume of cOnsumptive Use: Included in

the other rights described in Articles 7.1.1

and 7.1.18.

Priority Date: August 23, 1919

Points of Diversion:

SWSWSW Sec 1 Twp 55 Rge 42E BM

(6rays Lake/Clarks Cut Canal)

Points of Rediversion:

NWNE Sec 12 Twp 55 Rge 40E BM (Blackfoot

Reservoir)

SENWNW Sec 7 Twﬁ 25 Rge 38E BM

{Blackfoot River into Little Indian Canal)

NENENE Sec 13 Twp 3S Rge 35E BM

(Blackfoot River into Fort Hall Main Canal)

NWNENW Sec 14 Twp 35 Rge 35E BM

{Blackfoot River intoc North cénal)

Purposes and Periods of Use:

Irrigation from Storage‘ 3/15 ~ 11/15
100,00G AFY

Storage for Irrigation 1/1 - 12/31
100,000 AFY

Place of Use: 30,469 present and future

acres.,

Basis of Right: Permit numbers 14247 and

R-161 acquired pursuant to the Fort Hall

Indian Irrigation Project Act
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Remarks:

-b

«C

The rediversion from storage under this
right and the other right described in
Article 7.1.19 may be used to satisfy the

' Blackfoot River natural flow to meet but

not exceed the 150,000 AFY ¥inters
entitlement under the water right
described in Article 7.1.18. The Tribes
may use water from storage under this
right in excess of the amount needed to
satisfy the WNinters entitlement wunder
Article 7.1.18; provided that wuses in
excess of that amount necessary to
satisfy the 150,000 AFY Winters
entitlement described in Article 7.1.18
shall be charged against the Tribal water
right described in Article 7.1.1.

This right combined with other rights
described 'in Artiqles 7.1.3, 7.1.18, and
7.1.19 may be used to irrigate up to
53,858 present and future acraé from the
conhined water soufces.

The Tribes and the United States agree to
exercise this right in a manner that will
not impair the project entitlements of
the Fort Hall Iﬁdian Irrigation Project

water users.
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7.2 Groundwater use rights:

.1 Right No. A27-11376

.1
i1
.14
v
v

Vi

vii

Source: Groundwater within the Reservation
Anrmal Diversion Volume: 125,000 AFY
Diversion Rate: 813.40 CFS

Annual Volume of Consumptive Use: 93,615 AFY
Priority Date: June 14, 1867

Existing Points of Diversion:

SWSESW Sec. 3 Twp 75 Rge 32E BM

SENWSE Sec. 3 Twp 7S Rge 32E BM

NWNWSW Sec. 2 Twp 7S Rge 32F BM

NESENW Sec. 2 Twp 7S Rge 32E BM

NWNENE Sec. 1 Twp 7S Rge 32E BM

SWNWNW Sec. 6 Twp 75 Rge 33E BM

NESESW Sec. 6 Twp 75 Rge 33E BM

RESESW Sec. 6 Twp 7S Rge 33E BM

SHSWSW Sec. 30 Twp 65 Rge 33E BM

Additional existing points of diversion will
be identified by February 1, 1991.

Future points of diversion may be developed to
utilize this water right on any Indian lands.
Purposes and Periods of Use:

Irrigation 3/15 - 11715 115,000 AFY

DCM1 1/1 - 12/31 10,000 AFY
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Place of Use: 42,592 present and future

acres, Present and future DCMI uses on any

Indian landa.

Basis of Right: ®inters Doctrine

Remarksg:

&

ﬁh

-0

If the Tribes' combined surface water and
groundwater diversions from the Ross Fork
Cresck basin exceed 5,000 AFY, or the
Trikes' combined surface water and
groundwater diversions _from the Lincoln
Creek basin exceed 5,700 AFY, such
excesses shall be charged against this
Tribal groundwater right.

The nine wells used to supplement the
surface water portion of the Michaud
Divigsion divert water included in this
Tribal water right.

Lot Nes. 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, and 17 of Block No. 151;
Lot No. 1 of Block 192; Lot Nos. 1, 2, 3,
4, 5, 6, 7, and 8 of Block Ne. 196; Lot
Nos. 19 and 20 of Block No. 341; Lot
No. 5 of Block No. 593; and Lot No. 7 of
Block No. 599  within the City of
Pocatello remain Indian lands and may

utilize water under this water right.
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.d Allotment Nos. 45, 46, 48, 50, 60 and 71
within the Portneuf River basin mnay

utilize water under this right.

Right No. A29-12052

.i
il
Liii
v
.V

.vi

vid

viii
dx

X

Source: Bannock Creek basin groundwater
Annual Diversion Volume: 23,500 AFY
Diversion Rate: 154.93 CFS.

Annual Volume of Consumptive Use: 17,843 AFY

Priority Date: June 14, 186?

Points of Diversion:

Future points of diversion may'be developed as

needed within the Bannock Creek basin to

utilize this water right within the Bannock

Cregk drainage basin.

Purpose and Period of Use:

Irrigation 3/15 - 11718

Place of Use: 8,704 future acres.

Basis of Right: Winters Doctrine

Remarks: ’

.2 The Tribes have the right to the annual
yield of the Bannock Creek basin up to a
combined surface and groundwater
diver;ion.of 48,500 AFY.

b If the Tribes' combined surface and
groundwater diversion from this basin

exceeds 48,500 AFY, such excess shall be
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charged against the Tribal groundwater
right in Article 7.2.1.

«¢ The Tribes and United States agree to
exercise this water right in a manner
that ensures persons diverting ground
water from the Bannock: Creek dralnage
basin pr;or' to January 1, 1950, whose
rights are decreed in the SRBA will
continue to receive their full legal
entitlement under state law. The parties
will specifically enumerate the rights
protécted by this provision once the SRBA
decree for this basin becomes final.
These state created water rights are
estimated to divert not more than 2,400
AFY of wvater from the ground water of the
Bannock Creek drainage basin. In the
event this estimate of the amount of
existing diversions under state water
rights is changed as a result of the
decree in the SRBA, the parties shall
neqotiate an equitable adjustment to the
Tribal Water Rights to account for this
change.

7.3 Federal contract storage water rights held in trust by the
tnited States for the benefit of the Tribes:
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The United States holds in trust federal contract
storage rights for water that accrues to two and eight
thousand and fifty nine ten thousandths percent
(2.8059%) of the storage space in American Falls
Reservoir and six and nine theusand nine hundred and
seventeen ten thousandths per cent (6.9917%)} of the
storage space in Palisades Reservoir for the benefit
of the Tribes and 187.7 acres of other lands served by
the Michaud Division of .the TFort Hall Indian
Irrigation Project. These .federal contract storage
rights are presently equivalent to the following

storage space in American Falls and Palisades

Reservoirs:
American Falls Reservoir 46,931 AF
Palisades Reservair . 83,900 AF

The federal «contract storage rights described in
Article 7.3.1 may be usedl to irrigate up to 33,938
present and future acres of Indian lands with an
annual volume of consumptive use not to exceed 79,542
AFY. Indian. lands in excess of 33,938 acres may be
irrigated with the water that accrues to the federal
contract storage rights described in Article 7.3.1 if
no other water rights are injured thereby.

The Tribes and the Secretary agree to continue to
exchange storage water from the federal contract
storage rights .described in Article 7.3.1 for water

diverted from the Portneuf River as provided for in



.5

67

Article 8 of the Michaud Contract. The <Tribes may
identify the reservoir storage sb&ce to be used to
provide storage water for this exchange. In the event
ne specific storage 1s identified, water from the
Palisades storage space shall be the first water to be
used for this exchange.

The Tribes éhall have the right to create a Shoshone-
Bannock Water Bank pursuant to Idaho Code §§ 42-1761
through 42-1765 in order to rent as prescribed in
Article 7 for any beneficial use outside the
Reservation all or any part of the water accruing to
the federal contract storage rights set forth in

Article 7.3.1 that is not used on Indian lands as

-provided in Article 7.3.2 or exchanged pursuant to

Article 7.3.3; provided that

.1 storage water from Palisades Reservoir is
rented and delivered for use within the Snake
River Basin anywhere above Milner Dam, and

ii storage water from the BAmerican Falls
Reservoir is rented and delivered for use in
the Snake River Basin anywhere within Idaho.

The rental of the federal contract storage water

rights in Article 7.3.1 through the Shoshene-Bannock

Water Bank shall not ﬁe subject to any limitation

based on the following:

i any provision of the Michaud Contract except

as set forth in Article 7.3.3;
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any reduction of the quantity of water
available wunder any other existing water
rights since any such reductions are mitigqted
by the express federal commitments in Article
12.3;¢

any conflict with the public welfare or local
public interest of the citizens of Idaheo or
the conservation of its water since any such
conflicts are mitigated by the express federal
commitments in Article 12.3; or

any refill penalty far renting water from
American Falls Reservoir below Milner Danm
because of the mitigation provided by the

express federal commitments in Article 12.3.

The parties agree that the purposes of, the Shoshone-

Bannock Water Bank are to:

-1

-ii

put to beneficial use the Tribal water rights
set forth in Article 7.3.1;
provide a source of adequate water supplies to

benefit new and supplemental water uses;

_provide a source of Tribal funding for

improving water user facilities and
efficiencies;

provide a mechanism for the Tribes to realize
the value of their federal contract storage

rights resulting from settlement of this

litigation; and
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-V provide for the continuation of good-faith
cooperation among the parties to this
Agreenment.

The State agrees not to take any action that will

interfere with the nature, scope, spirit and purposes

of the shoshone-Bannock Water Bank.

The Shoshone~Bannock Water Bank provided for in

Article 7.3.4 shall be operated by a Tribal Rental

Pool Committee, which shall consist of the

Superintendent of the Minidoka Project, the Snake

River Watermaster, the Reservation Watermaster and

three individuals designated by the Fort Hall Business

Council unless the Tribes, the State and the United

States mutually agree otherwise in writing.

The Tribal Rental Pocl Committee shall determine and

establish priorities for rental of water from the

Shoshone-Bannock Water Bank; proﬁided that the Fort

Hall Indian XIrrigation Project water users shall have

a right of first refusal to rent any storage water

available for rent pursuant to Article 7.3.4.

The Tribes may elect to assign for rental all or any

portion of the water accruing to the federal contract

storage rights in Article 7.3.1 that is not rented
through the Shoshone-Bannock Water Bank or otherwise
used or exchanged pursuant to Article 7 to any water
bank created-pursuant tc state law in the Snake River

basin above Milner Dam on the same terms and
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conditions as any other water user may assign water to
such a water barnk.
.10 The parties agree that proceeds from renting all or
any part of the federal contract storage zrights
pursuant to Article 7 shall not be subject to any form
of taxation or a.lienation by the State or the United
states, as provided for hy legislation regquired by
this Agreement, absent the written consent of the
Tribes.
.11 The Tribes' exercise of the right to rent the storage
water accruing to the federal contract storage rights
described in Article 7.3.1 shall in no event be
construed or interpreted as
.i any forfeiture, abandoﬁment , relinguishment,
or other loss of all or any part of their
federal contract storage rights, or

.ii subject to any constraints on the amount of
rental income or other compensation received
by the Tribes.

.12 Neither the State nor the United States shall be
liable for any financial losses suffered by the Tribes
or any other person as a result of any rental of water
from the Shoshone-Bannock Water Bank .pursuant to
Article 7.3.4.

7.4 Instream flows on and adjacent to the Reservation:
.1 . In addition to the rental of water for instream flows

pursuant to Article 7.3, the Tribes shall be entitled



<3

n

to use storage water accrued to the federal contract
storage space 1listed in Article 7.3.1 not used,
exchanged, or rented pursunant to Article 7.3 for
instream flows for river reaches on or adjacent to the
Reservation. _

The Tribes shall have the right to use the natural
flows of all waters arising wholly within and
traversing only Reservation lands for instream flows.
The Tribes shall have the right to use up to 15,000
AF¥Y from the storage water rigﬁts described in
Articles 7.1.19 and 7.1.20 for instream flows in
reaches of the Blackfoot River. Prior to releasing
water for instream flows in reaches of - the Blackfoot

River, the Tribes agree to give notice as provided in

Article 8.5,

The Tribes may transfer or lease within the Reservation all

or any portion of the tribal water rights set forth in this

Article 7, if the transfer:

.1

.2

is to any beneficial use,

does not exceed the maximum diversion »ate not
withstanding the period of use,

does not exceed the annual volume of diversion,

does not exceed the annual volume of consumptive use,
is to any place of use within the Reservation, except
as to the water rights described in Articles 7.1.2,
7.1.3 and 7.1.,14, where the place -of use is

specifically restricted by this Agreement, and
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.6 does not change the source, except as permitted by
Afticles 7.1.2, 7.1.3, and 7.1.18.
The Tribes may change the points of diversion and periods
of use of the water right described in Article 7.1.1
provided the change: . .
.1 is to any beneficial ﬁse, '
.2 does not exceed the maximmm diversion rate net
withstanding the period of use,-
.3 daés not exceed the annual voluwme of diversion,
4 does not exceed the annual valume of_ consumptive use,
and
.5 does not result in an injury to a water right.
Whenever the Tribes or the United States intend to change
or add a peoint of diversion or change the period of use of
all or part of the water right described in Article 7.1.1,
the Tribes or the United States will prepare a written
Notice of Transfer of this water right. The Tribes or the
United States shall serve a copy of the Notice of Transfer
on each member of the Intergovernmental Board and shall
publish the Notice of Transfer at least once a week for twe
consecutive weeks in a newspaper printed within the county
wherein the point of diversion lies, or in the event ne
newspaper 1is printed within that county, then in a
newspaper of general circulation therein. The Tribes or
the United States shall complete +the service and

publication at least one hundred and twenty (120) days
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prior to the intended change. The Noticé of Transfer shall

contain the following information:

-1

-2

«3

-4

The amount of water in CFS and/or AFY that is to be
changed including any reductions that will occur at
any existing points of diversion, if applicable;

The legal descriptions of the locations of any new or
changed peoints of diversion including any points of
diversion that will no longer be used, if applicable;

The period of use .duri.nq which the water will be used
as a result of the change including periods during
which water will no longer be used or perieds during

which water use will be reduced as a result of the

change; and

‘A statement that. any person who believes that the

change will injure a water right shall file a Notice
of oObjection with the Intergovernmental Board within

ten days of the last date of service or publication.

" Any person claiming that a change in a point of diversion

or period of use of the Tribal water right in Article 7.1.1

will injure a water right shall first request mediation

before the Intergovernmental Board prior +to seeking

judicial relief.

i

2

In any proceeding, the persdn claining that a change
will injure the objector's water right shall have the
burden of proving that an injury will occur.

Upon receipt of ‘any objection, the Intergovernnentai

Board shall attempt to mediate the dispute. After
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reviewing all relevant data and information, the
Intergovernmental Board shall make a recomnendation
regarding the change if there is a consensus. In the
event the Int:.ergovernmental Board determines that the
proposed change would injure an cobjector's water
right, its recommendation shall address wh_ether it is
possible to mitigate the.injury in a way that will
allow the Tribes to achieve the purposes of the
change.

.3 in the event that the Intergovernmental Board fails to
pediate the dispute, judicial relief may be sought by
the objector.

Except as provided in Article 7.3, no Triba.-l water rights

or water may be =old, leased, rented, transferred or

otherwise used off the Reservation.

Stock watering may occur anywhere on Indian lands from any

‘part of the water system on Indian lands and may be used

year arcund as a part of each.water right defined in this
Agreement except no diversion from a point off the
I;‘.eservation for stockwater shall be made during the
non-irrigation season. 7

The Tribes have the right to generate hydropower incidental
to water delivery for the other purposes specified in this
Agreement as well as pursuant to Article 7.S.

The Tribes may construct, operate and maintain future
storage projects. or reservoirs located .within the

Reservation to the extent that such projects are not
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inconsistent with the water rights set forth in this
Agreement.
If any allottee or Tribal member is decreed a water right
in the SRBA for Indian 1lands, there shall be a
corresponding reduction in the Tribal water rights set
forth in Article 7.
The State shall have the responsibility to de}.‘iver the
federal contract storaée water described in Article 7.3.1
within any established water district.

ARTICLE 8. ADMINISTRATION OF WATER RIGHTE
The Parties recognize and respect the sovereignty of the
Tribes, the State, and thé United States, as well as the
powers and limitations accompanying the sovereignty of each
government. In order to strike a balance among these
sovereign interests, the parties, consistent with
applicable law, agree to cooperate in administration of
water resources to protect tl;xe use of ail water rights
decreed in the SRBA .
Except for the Snake River and the Blackfoot River, the

parties agree to administer water rights within the

. Reservation as follows:

.1 The Tribes shall administer the distribution of all
Tribal water rights within the Reservation.

.2 Upon i:easdnéble notice, the Tribes and the United
States agree to provide access to the State to inspect

water monitoring devices and diversions. within the
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Reservation. The Tribes and the United States may

accompany the State.

The Tribes shall adopt and submit a Tribal Water Code

to the Secretary for approval. The Tribal Water Code

shall, in part,

.i provide for a Reservation Watermaster,

Lii establish 4 Tribal Water Commission to manage
the Tribal water d_elivery systems on the
Reservation, and

Jii provide for monitoring of a_nd enforcement of
rTribal water rights.

Pending adoption and approval of a Tribal Water Code,

the Secretary, as trustee for the Tribes, shall

temporarily administer the distribution of the Tribal
water rights within the Reservation.

CO_nsistent with Article 8.2.1, the United Statesvshall

administer the distribution of the Fort Hall Indian

Irrigation Project water rights and the Fort Hall

Bgency water xights from the point the water is

delivered toc the project facilities. .

The State shall administer-the distribution of those

rights acquired under state law within the Reservation

that are not a pa;:t of the Fort Hall Agency, Tribal or

Fort Hall Ip{iian Irrigation Project water rights.

Upon reascnable notice and in accordance with

app;l.icable law, thé Tribes and the United States may

inspect water monitoring devices and diversions within
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the' Reservation for those water rights admipistered
under Article 8.2..6. The State may accompany the
Tribes and the United states.

.8 The Tribes or the United States shall instail or cause .
to be installed monitoring devices for administration
of Tribal water rights within the Reservation to the
same extent as required of other water users in Idaho.
The cost of these monitoring. devices shall be paid
from the funds aut:horized by Congress as reguired by
article 13.2. The United States, tpe Tribes and the
State shall monitor those diversions that each party
actually administers within the Reservation and report
the diversion  records each year to the
Intergovermmental Board by March 1 of the year after
each reporting year.

Although the water rights from the Blackfeot River have

been delivered for over 100 years without any disputes

arising between the Tribes, the United States, and the

State over administration, the parties heretofore have been

unable to agree upon their respective authority to

administer water rights from the Blackfoot River. The

parties agree to avoid 1litigation by continuing to

‘administer the water rights decreed in the SRBA from the

Blackfoot River as water rights from the Blackfoot River
have been administered in the past. The parties also agree

as follows:
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To prepare and implement a Blackfoot - River Water
Management Plan to satisfy the purposes set forth in
the Attachment;

To install or cause to be installed monitoring deviges
on all -present and future points of diversion from the
Blackfoot River; and

To provide access to inspect water monitering devices

and diversions on the Blackfoot River where necessary

" for administration of rights to divert water from the

water system. ' A party regquesting access to a
menitoring de‘vice shall provide reasonable notice, and
the party providing access to the monitoring device or
diversion may accompany the inspecting party.

8.4 The parties agree to administer water rights from the Snake

River as follows:

-1

The State shall account for and administer the
diversion of water .from 'ﬁhe Snake River by all water
users, including the United States and the Tribes, in
conformance with the SRBA decree. The State, in
administering such waters, shall ensure the delivery
to all water users, including the United States and
the Tribes, their legal entitlement to water fron
natural flow and storage. The United States shall be
solely responsible for the physical operation of its
Snake River diversion facilities in accordance with
the Snake River Watermaster's direction. .In the event

the United sStates disputes the Snake River
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Watermastexr's direction regarding the administration
of its Snake River diversion, the dispute shall be
resolved by the District Court. Distribution of the
water after diversion by the United States shall be in
accordance with Articles 8.2.1, 8.2.4, 8.2.5, and 8.3,

.2 IDWR shall provide the Intergovernmental board, upon
raquest, any Snake River water measurement data or
reports gathered or prepared by or. for IDWR.

-3 Upon reasonable notice, the State aAgrees to provide
the Tribes and the United States access to inspect
water monitoring devices and diversions on the Snake
River vwhere necessary for purpcses of the
administration of Tribal or Fort Hall Indian
Irrigation Project water rights from the water system.
The State may accompany the party inspecting the
monitoring device or diversion.

Because of the neéd to‘provide for cooperative planning and

management of water resources, the Tribes or the United

States agree to prepare a written Notice of Use of a

Tribal water right whenever the Tribes or the United States

intend to (1) transfer or lease within the Reservation the

right to an existinq use, (2) put to use within the

Reservation-any portion of the Tribal water right which is

not in present use, or (3) undertake a combination of (1)

and (2).

+1 The ﬁoticc of Use shall contain -the following

information:
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The Right Number of the Tribal water right(s)
described in Articles 7.1.1 through 7.3.1 to
be changed or used;

A legal description of the location where the
Tribes or the United States will use the water
right;

A legal description of the location where the

Tribes or the United States will reduce the
use of water as a consequence of the transfer
and of the point of diversion where the Tribes
or the United States will reduce the
diversion, .if applicable;

The ownership status of the land where the
Tribal water right will be used;

The legal description of the new point of
diversion;

A narrative -description of the proposed
diversion works such as thé size of pumps,
ditches;, wells, ete.;

The amount of water stated in AFY and in CFsS
tec be used on the location described in
Article B8.5.1.ii; and ‘

The nature of use of the Tribal water right at

the location described in Article 8.5.1.1ii.

Notices involving .25 CFS or more, or 7,500 AFY or more

and notices involving any increase in the diversion

rate or volume of the right described in Article 7.1.1
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shall be served on each  member of the
Intergovernmental Board at least thirty (30) days
prior to the transfer, lease or new use.

Notices involving less than 25 CFS or less than 7,500

'AFY shall be served on the Intergovernmental Board

annually at the time of the annual report provided for
in Article 8.2.8 provided that no notice will be

required for transfers, leases or new uses of 0.04 CFS

or 2.2 AFY or less.

The State agrees to provide written notice to the Tribes

and the Fort Hall Agency Superintendent whenever an

application for a state water right permit is scught for a

water use in the Upper ..'-';riake River mainstem, the Blackfoot

" River basin, and the Portneuf River basin. The report

shall contain among the following:

-1

-2

P |

-‘

5

the permit number of the state water right applied

fox; '

a legal description of the location of the proposed

. place of use;

the ownership status of the land where the water will
be used, if known;

the legal description of the proposed point of
diversion; and

a narrative description of the proposed diversion
wvorks, such as the size of the pumps, ditches, wells,

etc.
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ARTICLE 9. INTERGOVERNMENTAL BOARD

In recognition of the concerns of separate sovereigns ags
well as the hydrologic and economic inter-relationships of
water use within the Snake River basin, the parties agree
to continue cooperative efforté to efficiently manage water
resources and to fairly resolve disputes arising under this
Agreement without resorting to litigation.

The parties agree to create a three-menber
Intergovernmental Board composed of the Chairman of the
Fort Hall Business Council, the Direc:i?or of the Tdaho
Department of Water Resources, and the Secretary, or their
designees.,

The Intergovernmental Board shall assist in the

implementation of this Agreement and shall mediate disputes

arising among the parties regarding the interpretation of

this Agreement.

ARTICLE 10. FINALITY OF SETTLEMENT AGREEMENT
In lieu of filing claims by or on behalf of the Tribes in
the SRBA and pursuant to Idaho éode § 42-1409(3) (Supp.
1989), the parties agree to submit this Agreement to the
Directoer. The Director shall submit this Agreement and an
abstract of the water rights -l_is_te.d in this Agreement to
the Fifth Judicial District Court of the State of Idaho, in
and for the County of Twin Falls pursuant to Idahc Code
§ 42-1411 (Supp. 1989). Other persons not signatory to

this Agreement may file objections.
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At the time the Director submits this Agreement and the
abstract of this Agreement to the Fifth Judicial District
court of the State of Idaho in and for the County of Twin
Falls, the State and the United States shall file a motion
seeking approval of the water rights in the Agreement as a
decrée in the SRBA. The parties agree to jointly support
and defend this Agreement against any and all objections or
other challenges that may arise in any phase of the
Adjudication, including any appeals, and in securing any
necessary ratification of this Agreenent.
The United States' and Tribal watér rights confirmed in
this Agreement shall be final and conclusive as to all
parties to the Adjudication once the Agreement becomes
effective as provided in Article 18.
The Tribal water rights recognized in Article 7 are in full
satisfaction of all water rights or claims to water rights
of the Tribes, its members, and its allottees within the
Upper Snake River basin. If a member or an allottee is
decreed a water right for Indian 1lands, then a
corresponding reduction will be made in the Tribal water
rights set forth in Article 7. This Agreement does not
apply to state water.right claims of Tribal members for
non-Indian lands.

ARTICLE 11. DISCLATMERS AND GENERAL PROVISIONS
Nothing in this Agreement shall be so construed or

interpreted:
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To establish any standard to be used for the
quantification of federal reserved water rights or any
other Indian water claims of any other Indian Tribes
in any judicial or administrative proceeding;

To restrict the acquisition or exercise of an
appropriative right to the use of water undexr state
law for present Tribal or allotted lands, provided the
Tribal water rights confirmed in this Agreement have
been fully utilized at the time the application is
made, or are not physically availab{e for use through
reasonable diversion facilities;

To restrict the power of the United States to reserve,
or of the United States or the Tribes to acquire water
rights in the future, in accordance with this
Agreement and other applicable law;

To limit in any way the rights of the parties or any
person to litigate any issue or question not resolved
by this Agreement;

To limit the authority of the United States or the
Tribes to administer their respective water rights in
accordance with the conétitution, statutes,
regulations, and procedures of the United States or
of therTribes except as expressly provided herein;

To restrict, enlarge, or otherwise determine the

subject matter jurisdiction of any state, tribal or

federal court;
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To commit or obligate the United States, the State, or
the Tribes to. expend funds which have not been
appropriated and budgeted;

To quantify or otherwise determine Waltopn Right claims
that may be made in the SRBA;

To impair or impede the exercise of any Treaty rights
reserved for members of the Tribe pursuant to Article
4 of the Second Fort Bridger Treaty of July 3, 1868,
15 Stat. 673;

To waive or prejudice any contentiop by any party to
this Agreement regarding the location and extent of
the Reservation's northern and western boundaries
along or within the Snake River and the Blackfoot
River, as well as the ownership of the beds ahd banks
of those rivers to the ordinary high water mark;

To preclude the Tribes from participating in future
water storage projects in the Upper Snake River basin;
To gquantify or otherwise determine any water xright
claims of the City of Pocatello under the Act of
September 1, 1888, ch. 936, § 10, 25 Stat. 452 or the
sources from which such claims may be satisfied,
provided that in the event the City of Pocatello is
determined to be entitled to such a right, such right
shall be in addition to the Tribal water rights set
forth in this Agreement;

To quantify or otherwise determine' any -water right

claims of the Northwestern Band of Shoshone, if any;
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.14 To waive any applicable federal environmental law;
.15 To impair or impede the exercise of any civil or
regulatory authority of the Tribes, the State, or the
United States; and
.16 To quantify or otherwise determine any water right
claims for the United States that are not quantified
in this Agreement.
This Agreement represents a settlement of federal reserved
water right claims of the Tribes under the Winters Doctrine
that are unique to the Reservation. The Parties are unable
to agree on whether the reserved w'aterr rights doctrine
extends to ground water. In order to avoid litigation,
however, this Agreement recoghizes federal reserved water
rights to groundwater for the Tribes as described in
Article 7. Because this Agreement is a resolution of a
disputed c¢laim, it 3is not and shall not be used as
precedent for any other federal reserved water right claim,

This Agreement has been reached in the process of good

. faith negotiations for the purpose of resolving 1legal

disputes, including pending 1litigation, and all parties
agree that no offers and/or compromises made in the course
thereof shall be construed as admissions against interest
or be used in any legal proceeding.

Entry of jg_dgment as set forth above has been consented to
by the parties without trial or adjudica.ntion of fact or lavw
herein and without the judgment constituting evidence or an

admission by any party, with respect to any issue.
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The Tribes and the United States reserve the right to
assert federal reserved water right claims for instream
flows in the Salmon River basin, the Clearwater River
basin, and the Snake River basin below Hells Canyon Dam;
however, no .such instream flow claims made by the Tribes or
the United sStates on behalf of the Tribes below Hells
Canyon Dam shall require water to be supplied from above
Hells cCanyon Dam to satisfy such claims., All parties to
this Agreement agree fo engage in good faith negotiations
in an attempt to settle these remaining claims.

The Tribes reserve the right to develop geothermal ground
water on the Reservation having a tempefature of at least
two hundred twelve (212) degrees Fahrenheit in the bottom
of a well.

Performance by the United States of the actions fequired by
this Agreement, including the Congressional authorization
and appropriation of any funds for deposit in the Tribal
bevelopment Pund described in Article 13 shall be
conditioned on the Tribes executing a waiver and release of
any and all existing claims against the United States
arising in whole or in part from or concerning water rights
finally settled by this Agreement, and for lands or water
that have been inundated by the past construction. or

enlargement of American Falls Reservoir.

None of the parties will assert any claim against another

party arising out of the negotiation of this Agreement or

the entry by the Fifth Judicial District Court of the State
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of Tdaho in and for the County of Twin Falls of a decree
embodying the water rights listed in this Agreement, '
The United States, in its trust capacity for the Tribes
only, and the Tribes agree not to object to water right
claims filed by non-federal water users within the Upper
snake River basin in the SRBA that have no potential impact
on the Tribal water rights set forth in this Agreement.
The United States and the Tribes agree not to make any
claims against, or seek compensation from, any nori-federal
party te this Agreement for lands or wat.er that have been
inundated by the past construction or enlargement of
American Falls Reservoir.

ARTICLE 12. PROTECTION OF EXISTING USES

Nothing in this Agreement alters the water right priorities
as established by Section 3(b) of the Michaud Act, or
Article 15 of the Michaud Contract, which the Uni.ted-states
and/or the Tribes entered into as part of the authorization
of the Michaud Division.

The Secretary shall continue 1;.0 provide all project water
users within the Fort- Hall Indian Irrigation Project their
project water entitlements pursuant to their project
contracts.

The United states agrees to seek legislation authorizing
the Secretary +to contract with the Idaho ﬁater Resource
Board or another appropriate contracting entity acceptable

to the Committee of Nine for the 80,500 acre feet of

noncaontracted storage space in Ririe Reservoir and the
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18,980 acre feet of noncontracted storage space in
Palisades Reservoir, ‘provided that such entity makes
application for the space within one year of the date such
legislation becomes law. This space is esti.maﬁed to
provide | on average approximately 45,000 AFY. The
legislation shall provide for forgiveness of the repayment
obligation associated with the construction cost for the
noncontracted storage space; provided the contracting
entity shall be responsible for operation and maintenance
costs associated with this storage space.
The parties agree not to unreasonably oppose the efforts of
any party to further mitigate the effects of the
implementation of this ‘Agreement on existing water users.
ARTICLE 13. CONTRIBUTICONS TO SETTLEMENT
The United States agrees to seek appropriations to continue
to acquire up to 9,000 acres of land and grazing rights at
Grays lLake, at a cost not to exceed $5,000,000, for the
acquisition of lands, grazing rights and related
improvements to enhance the operation and maﬁagement of the
Fort Hall Indian Irrigation Project, particularly through
increased storagé capacity and retention pericd of the
reservoir, and the operation of the United States Fish and
Wildlife Service refuge at Grays Lake.
The United States agrees to assist the Tribes in
implementing a 'i‘i:ibal water management system for the
Reservation., The total cost of this federal assistance to

the Tribes for this Tribal water management system shall
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not exceed $7,000,000. The United States agrees to seek

appropriations of the $7,000,000 as follows:

-1 $2,000,000 in the first fiscal year following the
effective date of this Agreement as set forth in
Article 18, and

.2 an additional $5,000,000 payable over a twenty-year
(20-year) period.

The United States agrees to seek an appropriation of

$10,000,000 for a Tribal Development Fund payable in egual

amounts of $2,000,000 each fiscal year for each of the five

(5) years following the effective date of this Agreement as

set forth in Article 18. Under no circumstances shall

these funds be distributed on a per capita basis to members
of the Tribes.

Federal financial contributions to this settlement wiil be

budgeted for, subject to the availability of f£funds, by

October 1 of the year following the year of enactment of

the authorizing legislation described in Article 1is.

The state will seek an authorizatjion to provide $250,000 of

in kind services to assist the Tribes in implementing this

Agreement and will seek an appropriation of the monies

necessary to pay the filing fees for the Tribes and the

United States claims quantified as a part of this

Agreement. These fees are estimated to be §250,000.

ARTICLE 14. SUCCESSORS

This Agreement shall bind and inure to the benefit of the

respective successors of the parties.
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ARTICLE 15. ENTIRE AGREEMENT

15.1 This Agreement sets forth all understandings between the
parties with respect to water rights and claims to water
rights for the fTribes, its members, and its allottees in
the Upper Snake River basin. There are no other
understandings—--no covenants, promises, agreements,
conditions, either oral or written--between the parties
other than those contained herein. The parties expressly
reserve all rights not granted, recognized or settled by
this Agreement.

15.2 Ratification of the water rights set forth in Article 7 is
irrevocable; however, the balance of this Agreement may be
modified cmlf upon the joint consent of the legislative
bodies of the Tribes and the State, and to the extent an
interest of the United States may be affected, the
Secretary or the United sStates Attorney General, as
appropriate.

ARTICLE 16. EFFECY OF HEADINGSE

Headings appeariné in this Agreement are inserted for
convenience and reference and shall not be construed - as
interpretations of the text.

ARTICLE 17. MULTIPLE ORIGINALS

This Agreement is executed in quintuplicate. Each of the

five (5) agreements with an original signature of each party

shall be an original.
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ARTICLE 18. EFFECTYIVE DATE

This Agreement shall be effective only when all of the

following events have occurred:

.1

.2

+4

.6

This Agreement is executed;

A decree acceptable to the parties quantifying the
water rights in this Agreement and the water rights of
the United States for the Fort Hall Indian Irrigation
Project and for the Bureau of Indian Affairs Fort Hall
Agency has been entered by the Fifth Judicial District
Court of the State of Idaho in and for the County of
Twin Falls and become final and nonappealable;
Rdoption by the Idaho Water Resource Board of the
Shoshone-Bannock Water Bank Rules and Regulations
consistent with Article 7.3;

All federal and state expenditures required by this
Agreement have been authorized;

Ratification of this Agreement by the Legislature of
the State of Idaho;

Approval of the Agreement by the general membership of
the Shoshone-~Bannock Tribes;

The Bureau of Reclamation has entered into a storage
contract with the Idaho Water Resource Board or a
designee of the Committee of Nine in accordance with
Artiqle 12.3; and

Congressional approval of this Agreement.
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The parties have executed this Agreement on the date

following their respective signatures. '

CECIL ANDRUB SLEY -
Governor, State of Idaho Chairman, Shoshone-Bannock

Tribal council

7~ =90 7/ \J/ /906

Date Date

GjEHB Ty e HOWARD FONKE

chairman, Tribal Attorney

Idaho Water Resource oard Shoshone-Bannock Tribes
AR 4 7 [ cl(2o

Date Date

CLIVE J. SEROKG for JONES

Attorney Géneral, stant Secretary for
State of Idaho Indian Affairs
7/5/90 T 0 = FE
Date - Date
4@ﬁf_£;%gge )o (’/{/M*-
PAUL BERGGREN ICHBRD B. BSTEWART
Chairman ssistant Attorney General
Committee of Nine V’Land and Natural Rescurces
Division

U.S. Department of Justice

/s | s [7

Date Date

O
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Chief, Natural Resources Division

SHASTA KILMINSTER-HADLEY (ISB #7889)
Deputy Attorneys General

P.0O. Box 44449

Boise, Idaho 837 1 1-4449

Telephone: (208) 334-2400

Facsimile:(208) 854-8072

Counsel for the State of Idaho

IN THE DISTRICT COURT OF THE FIFTH .TUDICIAL DISTRICT

OF THE STATE OF IDAHO, }N AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA Subcase No. 27-04096

Case No, 39576 STATE OF IDAHO’S RESPONSE

TO DISCOVERY REQUESTS OF

THE SHOSHONE-BANNOCK TRIBES
AND THE UNITED STATES

N St S S’ s g St N

_The State of Idaho hereby submits its responses to “Discovery Requests from the
Shoshone-Bannock Tribes and thé United States fo State of Idaho” (hereinafter,
“Discovery Requests”). As discussed by the parties, the Tribes and the United States
have agreed to withdraw, and therefore the State will not provide responses to, the
following discovery- requests: Requests for Admission nos. 2, 6, 7, 9, 12 and 13;
Interrogatory nos. 28, 29, 30, 34 and 35; and Requests for Production-nos. 2,3 and 3.
The State has made good faith inquiries into the matters raised by the Discovery Requests
in the time allotted, is continuing such inquiries, and will supplement these responses, if
necessary, as required by the Idaho Rules of Civil Procedure.

OBJECTIONS

1. The State objects to each and every request and interrogatory in the Discovery Requests
to the extent they are propounded to the Idaho Department of Water Resources (“the

STATE OF IDAHO’S RESPONSE TO DISCOVERY REQUESTS OF THE SHOSHONE-
BANNOCK TRIBES AND THE UNITED STATES— Page 1



Department”). The Idaho Rules of Civil Procedure provide that Requests for Admissions,
Interrogatories and Requests for Production of Documents are available only as to a “party” to a

case. See [R.C.P. 33(a), 34(2), 36(2). The Department is not a party to the Snake River Basin
Adjudication. Idaho Code §§ 42-1401B(2); 42-1401A(3).

2. The State objects to the definitions and instructions to the extent they purport to require
discovery responses beyond that réquired under the Idaho Rules of Civil Procedure. These
responses are provided in accordance with the Idaho Rules of Civil Procedure regardless of any
definitions and instructions that may accompany these discovery requests.

3. These responses are subject to all objections, including, but not limited to, competence,
relevance, materiality and admissibility. These responses are firther subject to all objections that
would require the exclusion of any statement, material, or information herein provided if such -
interrogatory were asked of, or any statement, material or information provided were made by

witnesses present and testifying in court. All such objections are reserved and may be interposed
at the time of trial.

4. No incidental or implied admissions aré intended. The fact thiat the State has responded
to any discovery request, or part thereof, should not be taken as an admission that the State
accepts that the discovery request or objection thereto comstitutes admissible evidence.
Similarly, the fact that the State has responded to all or part of an interrogatory is not intended to,
and shall not be construed to be a waiver by the State of all or part of any objection to other
interrogatories. The State’s answers to any discovery requests do not constitute a waiver of the

State’s right to object to any future additional or supplemental discovery requests regarding the
same Or similar matters.

5. If the State objects to a request on the grounds that it is vague and/or ambiguous, but
nonetheless provides a response, the State’s response is based on the State’s good. faith
interpretation of the vague and/or ambiguous term(s) or phrase(s).

RESPONSES TO REQUESTS FOR ADMISSION AND INTERROGATORIES

REQUEST FOR ADMISSION NO. 1; Please admit that the element of annual diversion volume
or annual volume of consumptive use, or both, are decreed for all water rights described in the
“Partial Final Consent Decree Determining the Rights of the Shoshone-Bannock Tribes to the
Use of Water in the Upper Snake River basin” entered -August 2, 1995 (1995 Decree™), and for
all water rights decreed to the United States for the Use and benefit of the. Shoshone-Bannock
Tribes of the Fort Hall Indian Reservation, and to the United States for use on non-Indian owned

lands within the Fort Hall Irrigation Project and for the Bureau of Indian Affairs, Fort Hall
Agency.

RESPONSE TO REOUEST FOR _ADMISSION NO. 1: The State admits that the element of
annual diversion volume or annual volume of consumptive use, or both, are decreed for all water
rights described in the “Partjal Final Consent Decree Determining the Rights of the Shoshone-

STATE OF IDAHO’S RESPONSE TO DISCOVERY REQUESTS OF THE SHOSHONE-
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Bannock Tribes to the Use of Water in the Upper Snake River basin” entered August 2, 1995
(1995 Decree’™), and for all water rights decreed to the United States for the Use and benefit of
the Shoshone-Bannock Tribes of the Fort Hall Indian Reservation, and to the United States for

use on non-Indian owned lands within the Fort Hall Irrigation Project and for the Bureau of
Indian Affairs, Fort Hall Agency.

INTERROGATORY NO. 1: If you Deny Request for Admission No. 1, please State the Basis

for your Denial and identify all documents which support, contradict or otherwise relate to your
answer to the requested admission.

RESPONSE TO INTERROGATORY NO. 1: Not apphcable since the State admitted Request
for Admission No. 1.

INTERROGATORY NOQ. 2: Please Identify each Person who has information that relates to
your Contention that is the subject of Interrogatory No. 1.

RESPONSE TO INTERROGATORY NO. 2: Not applicable, since the State admitted Request
for' Admission No. 1.

REQUEST FOR ADMISSION NO.3: Please admit that water right No. 27-11375 contains a
provision 27-11375.x.d which states,

The Tribes and United States shall exercise this water right in a manner that
ensures persons diverting natural flow from the Blackfoot River prior to January
1, 1990, whose rights are decreed in the SRBA will continue to receive full
entitlement under state law. The parties will specifically enumerate all rights
protected by this provision once the SRBA Decree for this basin becomes final.
These state created water rights are estimated to divert not more than 45,000 AFY
of water from the Blackfoot River. In the event this estimate of the amount of
existing diversions under state created water rights is excecded as a result of the
Decree in the SRBA, the parties shall negotlate an equitable adjustment to the
Tribal water rights to account for this change

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Denied.
INTERROGATORY NO. 5: If you Deﬂy Requést for Admission No. 3, pleasc State the Basis

for your Denial and identify all documents which support, contradict or otherwise relate to your
answer to the requested admission.

RESPONSE TO INTERROGATORY NO. 5: The provision as stated in the Request for
Admission does not accurately represent the provision contained in the 1995 Decree. Certain

words contained i provision 27-11375.x.d are omitted from the Request for Admission above.
The 1993 Decree speaks for itself.
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INTERROGATORY NO. 6: Please Identify each Person who has information that relates to
your Contention that is the subject of Interrogatory No. 3.

RESPONSE TO INTERROGATORY NO. 6:
Not applicable; the 1995 Decree speaks for itself.

REQUEST FOR ADMISSION NO. 4: Please admit that, at the time the provision 27-1 1375.x.d
was negotiated, the representatives for the State, the Tribes and United States, all assumed that
the element of annual diversion volume would be included in the recommendations of the

Director and the Decree of the Court for natural flow rights entitled to the benefit of the tenms of
27-11375.x.d.

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Denied.

INTERROGATORY NO. 7: If you Deny Request for Admission No. 4, please State the Basis
for your Denial and identify all documents which support contradict or otherwise relate to your
answer to the requested admission.

RESPONSE TO INTERROGATORY NO. 7:The State never assumed that an annual diversion
volume would be included in recommendations. The 45,000 ac-ft annual diversion volume
estimate for the non-Indian, non-Fort Hall Irrigation Project water users, (hereinafter “North Side
Users™), was based upon estimated actual water diversions. The purpose of the estimate was
twofold. First, the estimate was used to ensure the protection of existing non-Indian
entitlements. Secondly, it was the result of a good faith effort to identify the impact of the North
Side Users on the Blackfoot River system water supply and the effect such diversions would
have on the water supply from the Blackfoot system that would be available to the tribes.

It was not the practice of the Director of the Idaho Department of Water Resources to include
annual diversion volume limits on natural flow surface water rights recommended fo the
adjudlcanon court. This is evidenced by the lack of annual diversion volumes for surface water
rights in prior decrees in the Lembi River, Payette River and Reynolds Creek systems. Diversion
volumes for natural flow surface water rights have, on occasion, been included in the Director’s
recommendation when the diversion volume was established in some prior administrative or
judicial action such as an application for transfer of a water right.

It is unknown what the representatives of the Tnbes and the United States assumed with regard
to annual diversion volume hrmts

INTERROGATORY NO. 8: Please Identify each Person who has information that relates to
your Contention that is the subject of Interrogatory No. 7.

RESPONSE TO INTERROGATORY NO. 8:

David B. Shaw
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ERO Resources Corporation

Consultants in Natural Resources and the Environment

3314 Grace Street | Boise, ID 83703

208.373.7983 | dshaw(@eroresources.com | Www.eroresources.com

REQUEST FOR_ADMISSION NO. 5: Please admit that the adjudication of the element of

annual diversion volume is necessary in order to effectvate the provision of the decree of water
right 27-11375.x.d.

RESPONSE TO REQUEST FOR ADMISSION NO. 5: Denied.

INTERROGATORY NO. 9: If you Deny Request for Admission No. 5, please State the Basis
for your Denial and identify all documents which support, contradict or otherwise relate to your
answer to the requested admission.

RESPONSE TO INTERROGATORY NO. 9: Provision x.d of water right 27-11375 was
intended to protect the historic water use of the North Side Users for those water rights decreed
in the SRBA and to make the Tribal water right whole if the actual water use by the North Side
Users exceeded 45,000 acre-feet per year. The draft Blackfoot River Management Plan makes
this possible by requiring the watermaster of Water District 27 to determine and make available
to all parties on a weekly basis the actual total annual water use of the North Side Users. With
the information available from Water District 27 the Tribes and the United States will know if
and when the equitable adjustment provision of water right 27-11375 can be exercised.
Provision x.f of water right 27-11375 authorizes the Tribes and United States to augment its

Blackfoot water supply with groundwater in those years when the North Side Users actual
diversions exceed 45,000 acre-feet.

INTERROGATORY NO. 10: Please Identify each Person who has information that relates to
your Contention that is the subject of Interrogatory No. 9.

RESPONSE TQ INTERROGATORY NO. 10:

David B. Shaw

ERO Resources Corporation

Consultants in Natural Resources and the Environment

3314 Grace Street | Boise, ID 83703

208.373.7983 | dshaw@eroresources.com | www.eroresources.com

REQUEST FOR ADMISSION NO. &: Please admit that the Director’s Report for irrigation and
other water rights for Basin 27 is now final.

RESPONSE TQ REQUEST FOR ADMISSION NO. 8: The State objects to this request on
grounds it is vague and ambiguous. Subject to and without waiving the foregoing general and
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specific objections which are incorporated herein, the State admits that the Idaho Department of
Water Resources filed its Director’s Report for Irrigation and Other Water Rights, Reporting
Area 11, IDWR Basin 27 on November 10, 2005. The State also admits that Basin 27 was
ordered closed to new late claims except for de minimis stock and domestic purposes as of April
10, 2009 pursuant to Special Master Bilyeu’s order of December 18, 2008.

INTERROGATORY NO. 15: If you Deny Request for Admission No. 8, please State the Basis

for your Denial and identify all documents which support, contradict or otherwise relate to your
answer to the requested admission.

RESPONSE TO INTERROGATORY NO. 15: Not apphcable the State admitted Request for
Admission No. 8.

INTERROGATORY NQ. 16: Please Identify each Person who has mformatlon that relates to
your Contention that is the subject of Interrogatory No. 15.

RESPONSE TO INTERROGATORY NO. 16: Not applicable; the State admitted Request for
Admission No. 8. :

REQUEST FOR ADMISSION NO. 10: Please admit that there have been previous decrees in

Idaho that have annual volume limits either as acre-feet per year or as a water duty of acre-feet
Per year.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: The State admits that there have been
previous decrees in Idaho that have included annual volume limits either as acre-feet per year or
as a water duty of acre-feet per year on some water rights.

INTERROGATORY NO. 19: If you Deny Request for Admission No. 10, please State the Basis
for your Denial and identify all documents which support, contradict or otherwise relate to your
answer to the requested admission.

RESPONSE TO INTERROGATORY NO. 19: Not applicable, and the State admitted the
foregoing Request for Admission.

INTERROGATORY NO. 20: Please Identify each Person who has information that relates to
your Contention that is the subject of Interrogatory No. 19.

-RESPONSE TQ. INTERROGATORY NO. 20: Not applicable, and the State admitted the
foregoing Request for Admission.

REQUEST FOR ADMISSION- NO. 11: Please admit that the State originally established an
annual volume of 6 acre-feet per acre for water users in the lower Blackfoot River Basin.
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RESPONSE TO REQUEST FOR ADMISSION NO. 11: Denied

INTERROGATORY NOQ. 21: If you Deny Request for Admission No. 11, please State the Basis

for your Denial and identify all documents which support, contradict or otherwise relate to your
answer to the requested admission.

RESPONSE TO INTERROGATORY NO. 21; After reviewing all available documentation, the
State has found no evidence of such a policy.

INTERROGATORY NO. 22: Please Identify each Person who has information that relates to
your Contention that is the subject of Interrogatory No. 21.

RESPONSE TO INTERROGATORY NO. 22:

David B. Shaw

ERO Resources Corporation

Consultants in Natural Resources and the Environment
3314 Grace Street | Boise, ID 83703

208.373.7983

Carter Fritschle

322 East Front Street

PO Box 83720

Boise, Idaho 83720-0098
Phone: (208) 287-4800
Fax: (208) 287-6700

REQUEST FOR ADMISSION NO. 14: Please admit that the State has determined that the
cumulative annual volume of non-Indian Basin 27 irrigation diversions from the Blackfoot River
system for the period 1990 to 2010 was over 45,000 acre feet per year.

RESPONSE TO REQUEST FOR ADMISSION NQ. 14: The State objects to the request for
admission because it is ambiguous. Without waiving this objection, the State denies in part, and
admits in part the request for admission. '

INTERROGATORY NO. 26:If you Deny Request for Admission No. 14, please State the Basis
for your Denial and identify all documents which support, confradict or otherwise relate to your
answer to the requested admission.,

RESPONSE TO INTERROGATORY NO. 26:  This request is ambiguous in that it can be read
to suggest that the diversions of the non-indian uses that are part of the Fort Hall Project count
toward the 45,000 afy equitable adjustment provision in 27-11375.x.d. Section x.d of water
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right 27-11375 describes the water rights to be protected as those persons diverting natural flow
from the Blackfoot River prior to January 1, 1990, whose rights are decreed in the SRBA.
Therefore, to the extent this request for admission may be interpreted to include the non-Indian
Fort Hall Project diversions, the State denies the request for admission.

Although all rights diverting natural flow from the Blackfoot are not yet decreed, IDWR has
issued recommendations in the SRBA for all natural flow water rights diverting from the
Blackfoot River prior to January 1, 1990. The 2010 imrigation season is the first irrigation season
these water rights have been administered as recommended in the SRBA, and, as of September
22, 2010, the non-Fort Hall Irrigation Project non-Indian natural flow water users have not
diverted over 45,000 ac-ft in 2010. Therefore, the State denies the request for admission with
respect to non-Indian Blackfoot natural flow diversions in the year 2010.

Data from the watermaster reports prior to 2004 is based in part upon estimates and
measurements of unknown accuracy. Trying to modify that data based upon water nghts
recommended in the SRBA would be speculative. Therefore, the State is unable to admit or
deny whether non-Indian Blackfoot natural flow water diversions with a priority date prior to
January 1,1990 were diverting in excess of 45,000 afy prior to 2004 and therefore denies this
request for admission with respect to any years prior to 2004.

The measurements collected from 2004 through 2009 have been used to estimate the amount of
water likely to be diverted if the water rights recommended in the SRBA were used to control
diversions but those controls were not implemented until 2010. Based upon the estimates made
by modifying the historical measurement data for the period 2004-2009, the State admits that the
non-Fort Hall Project non-Indian natural flow water users have, in some years, diverted water in
excess of 45,000 ac-fi per year. However, until an accounting of the water rights entitled to the
benefit of subordination is completed and approved by the Court, as required by the Fort Hall
Agreement, there can be no certainty as to the total annual diversion volume of those benefitting

rights.

The amount of an equitable adjustment can only be discerned once 1) the water rights that
benefit from subordination are identified and verified by the Court, 2) all of those water rights

are administered as decreed or recommended in the SRBA, in accordance w1th the Blackfoot
River Management Plan.

INTERROGATORY NO. 27: Please Identify each Person who has information that relates to
your Contention that is the subject of Interrogatory No. 26.

RESPONSE TO INTERROGATORY NO. 27:

David B. Shaw

ERQ Resources Corporation” -

Consultants in Natural Resources and the Environment
3314 Grace Street | Boise, lD 83703

208.373.7983

STATE OF IDAHO’S RESPONSE TO DISCOVERY REQUESTS OF THE SHOSHONE-
BANNOCK TRIBES AND THE UNITED STATES— Page 8



INTERROGATORY NO. 31: Please State in detail all reasons why the element of annual
diversion volume is required for the water rights decreed to the United States for the benefit of

the Tribes in Basin 27, but are not recommended to be decreed for water rights of other surface
water users in Basin 27.

RESPONSE TO INTERROGATORY NO. 31: The annual diversion volume included on Tribal
rights was a result of the negotiations to settle disputed Tribal water right claims. The inclusion
of this element was necessary to define and limit the impact of these claims on other water rights.

INTERROGATORY NO. 32: Please provide the best estimate of the cumulative annual volume

of non-Indian Basin 27 irrigation diversions from surface water sources for the period 1990 to
2010. . :

RESPONSE TO INTERROGATORY NO. 32: Objection, non-Indian Basin 27 irrigation
diversions include the non-Indian portion of the Fort Hall Trrigation Project and those quantities
are not separately reported to the watermaster or the State. Without waiving that objection, the
watermaster records for the North Side Users for the period 1990 through 2003 are not based
upon water deliveries pursuant to the water rights recommended in the SRBA. The
measurements used to prepare those records are of unknown quality and frequency and the
reports contain estimates of water use that may or may not be representative of actual water use.
While that information is public record it is of questionable value in addressing whether the
North Side Users regularly divert in excess of 45,000 acre-feet per year.

Since 2004 the IDWR has been the watermaster for Water District 27 and the data are such that
adjustments based upon the SRBA recommended water rights for the North Side Users can be
made to estimate actual diversions that would have occurred had the SRBA recommendations
been the basis of water administration. Those estimates are:

Year Acre-Feet
2004 49200
2005 44600
2006 42800
2007 46100
2008 . 49800
2009 39600

As noted above, in 2010 water administration for the North Side Users is based upon the
recommendations and decrees in the SRBA. As of September 22, 2010 the annual diversion

volume has not exceeded 45,000 acre-feet but the annual total is not yet known since diversions
are continuing,.
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INTERROGATORY NO. 33: Please provide any estimates that have been made to date
regarding the natural flow of the Blackfoot River at the following locations: Rocky Ford (below
the outlet of Blackfoot Dam); Shelley (at the USGS gage site named Blackfoot River near
Shelley); and at the mouth of the Blackfoot River. '

RESPONSE TQ INTERROGATORY NO. 33: Objection, the term natural flow is not defined
and its intended meaning is unclear. Without waiving this objection the three sites identified
currently have stream gages in place and actual flow or observed flow does not need fo be
estimated since the gages measure that flow. The IDWR has in the past made estimates of basin
yield but did not separately identify natural flow. The current Blackfoot River Water
Management Plan draft includes equations to allow the watermaster to determine if natural flow
is available for North Side Users at Rocky Ford and whether there is additional natural flow
available for the Tribes at the Shelley gage but does not direct the watermaster to determine the

total natural flow at any time at any location. The current draft management plan equations have
not yet been implemented.

INTERROGATORY NO. 36: Pléase estimate what total combined annual volume all the
recommended non-Indian surface water irrigation rights outside the Fort Hall Iirigation Project
will divert, on average, from the Blackfoot River and its tributaries (Basin 27).

RESPONSE TO INTERROGATORY NO. 36: 2010 is the first year water rights for the North
Side Users are being administered according to SRBA. recommendations and partial decrees and
the total diversions for 2010 are less than 45,000 acre-feet as of September 22. The examination
of diversion records for prior years, even though administration was not based upon SRBA water
rights, shows the total diversion volume varies from year to year based upon the Blackfoot River
system water supply and crop water needs. Since 2004 when the IDWR became watermaster for
Water District 27 there are sufficient data to estimate what the actual diversions might have been .
had the SRBA rights been the basis of administration. Based upon the 6 years 2004 through
2009 North Side Users diversion data and adjusting for anficipated changes based upon SRBA.
water rights the average anticipated diversion is 45,300 acre feet per year.

INTERROGATORY NO. 37: Please Identify each Person who participated in or furnished

information for the preparation of all or any portion of your responses to these Discovery
Requests. '

RESPONSE TO INTERROGATORY NO. 37:

David B. Shaw

ERO Resources Corporation

Consultants in Natural Resources and the Environment
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3314 Grace Street | Boise, ID 83703
208.373.7983

Andrea Courtney

322 East Front Street
PO Box 83720

Boise, Idaho 83720-0098
Phone: (208) 287-4800
Fax: (208) 287-6700

Carter Fristchle

322 East Front Street

PO Box 83720

Boise, Idaho 83720-0098
Phone: {(208) 287-4800
Fax: (208) 287-6700

Ray Williams

322 East Front Street

PO Box 83720

Boise, Idaho 83720-0098
Phone: (208} 287-4800
Fax: (208) 287-6700

Yames Cefalo

900 North Skyline Drive, Suite A
Idaho Falls, 1D 83402-1718
Phone: (208) 525-7161

Fax: (208) 525-7177

Lyle Swank

900 North Skyline Drive, Suite'A
.Idaho Falls, ID 83402-1718
Phone: (208) 525-7161

Fax: (208) 525-7177

INTERROGATORY NO. 38: If you intend to use testimony by deposition or affidavit or any
Expert Witness in support of your claim in This Case, please Identify each Person whom you
expect to call as an Expert Witness, state the subject matter on which the expert is expected to
testify, state the substance of opinions to which the expert is expected to testify, and state the
underlying facts and data upon which the expert opinions are based.
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RESPONSE TO INTERROGATORY NO. 38

David B. Shaw

ERO Resources Corporation

Consultants in Natura} Resources and the Environment
3314 Grace Street | Boise, ID 83703

208.373.7983

Mr. Shaw may be called upon to testify as an expert on questions of Department policy regarding
Director’s Reports and Recommendations, and whether diversion volume 1s 1) required by
statute to be included in a water right decree or 2) whether diversion volume is necessary for the
definition, clarification or administration of the water right that is the subject of the subcase.

He may also be called upon to testify regarding the calculation and measurement of natural flow.

Carter Fristchle

322 East Front Street

PO Box 83720

Boise, Idaho 83720-0098
Phone: (208) 2874800
Fax: (208) 287-6700

Mr. Fristchle may be called upon to testify as an expert on questions of Department policy
regarding Director’s Reports and Recommendations, and whether diversion volume is 1)
required by statute to be included in a water right decree or 2) whether diversion volume is

necessary for the definition, clarification or administration of the water right that is the subject of
the subcase. '

Jeff Peppersack

322 East Front Street

PO Box 83720

Boise, Idaho 83720-0098
Phone: (208) 287-4800
Fax: (208) 287-6700

M. Peppersack may be called upon to testify as an expert on questions of Department policy
regarding Director’s Reports and Recommendations, and whether diversion volume is 1)
required by statute to be included in a water right decree or 2) whether diversion volume is

necessary for the definition, clarification or administration of the water right that is the subject of
the subcase. :

INTERROGATORY NO. 39: If you intend to use testimony by deposition or affidavit of any
Person other than an Expert Witness in support of your claim, in This Case, please identify each
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Person who you expect to use, state, the subject matter on which the Person is expected to testify,
state the substance of the matters to which the Person is expected to testify, and Describe the
facts and data to which the Person is expected to testify.

RESPONSE TO INTERROGATORY NO. 39:

David B. Shaw

ERO Resources Corporation

Consultants in Natural Resources and the Environment
3314 Grace Street | Boise, ID 83703

208.373.7983 '

Mr. Shaw may be called upon to testify as a fact witness regarding the negotiation of the Fort
Hall Agreement, the original estimates of annmal diversion volume of non-Indian water users on
the Blackfoot River, the current annual diversion volume from non-Indian water users in the
Blackfoot River Basin, and the Blackfoot River Management Plan.

REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1: Please Produce all Relevant Document that you assert
support or Relate to your Contention that is the subject of Interrogatory Nos. 1 to 27.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Documents responsive to this request
have been provided in conjunction with these responses. Because of the scope of the request,
however, the State has been unable to completely review all files for relevant documents at this
time. The State will continue to search for responsive documents and will supplement this
production with any additional responsive documents.

REQUEST FOR PRODUCTION NO. 4: Please Produce all notes, calculations, memos or
related information that were used in developing or would support the original 45,000 acre-feet
estimate of cumulative non-Indian Basin 27 irrigation diversions from the Blackfoot River
system that was included in water right no. 27-11375.x.d.

RESPONSE TG REQUEST FOR PRODUCTION NO. 4: Documents responsive to this request
have been provided in conjunction with these responses. The documents requested in this
Request for Production are highly technica! in nature. Given the short amount of time that the
State has had to respond to these Discovery Requests, it has not had time to meet with its
technical expert for a review of documents of a highly technical nature ‘to determine
responsiveness to this request. Additionally, some of the electronically stored documents cannot
be easily accessed because they were created using antiquated technology that the State no
longer possesses. The State is in the process of having those files converted to an accessible
format. Once the State has met with its technical expert and ascertained which documents are
responsive to this request, it will supplement this production accordingly.
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REQUEST FOR PRODUCTION NO, 6: Please Produce copies of any Relevant Documents that

You have provided to any Person in conjunction withi his or her anticipated testimony in This
Case.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: At this time, the State has provided
no documents to any person in conjunction with his or her anticipated testimony in this case.

REQUEST FOR PRODUCTION NO. 7: Please Produce copies of any Relevant Documents that

you have received from any Person in conjunction with his or her anticipated testimony in This
Case.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7; At this time, the State has received no
documents from any person in conjunction with his or her anticipated testimony in this case.

REQUEST FOR PRODUCTION NOQ. 8: Please provide a privilege log that identifies, in
accordance with Instruction D of these Document Requests, each Document that was requested

herein to be Produced, but which you have declined to Produce on the basis of a claim of
privilege or other legal protection.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: The State will provide a privilege log
identifying those documents that are responsive to these requests but have not been provided on

the basis of a claim of privilege or other legal protection upon completion of its review of its
files,

Dated this 30th day of September 2010.

STATE OF IDAHO

Shasé Kilminster-Hadley

Deputy Attorney General
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