RECEIVED
SEP 29 2010

_ , DEPARTMENT OF
Albert P. Barker, ISB #2867 WATER RESOURCES

‘Shelley M. Davis, ISB #6788
Sarah W. Higer, ISB #8012
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attorneys for Mason Creek Ditch Compan}

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
SUBCASE NOS.: 63-00166A, 63-00166B,

63-00167A, 63-00167B, 63-00179A,
63-00179C, and 63-32580

In Re SRBA
Case No. 39576

AFFIDAVIT OF ALBERT P. BARKER IN
SUPPORT OF MASON CREEK’S
MEMORANDUM IN OPPOSITION TO
PIONEER’S MOTION FOR PARTIAL
SUMMARY JUDGMENT AND MOTION
TO REMAND

R

ALBERT P. BARKER, being first duly sworn upon oath, deposes and states as follows:

1. I am an attorney in the firm Barker Rosholt & Simpson LLP providing legal
representation to the Mason Creek Ditch Company in the above captioned matter. I am over the
age of 18 and have knowledge of the documents and legal proceedings pertinent to this matter,

and I make this affidavit based upon personal knowledge.
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2. Attached hereto as Exhibit A is a true and correct copy of a letter from the
Secretary of Pioneer Irrigation District dated July 3, 1928 obtained from the Boise River Water
Master files.

3. Attached hereto as Exhibit B is a true and correct copy of a document produced
by Pioneer Irrigation District (No. PID000097) dated May 9, 1938 produced by Pioneer in
discovery and filed with Pioneer’s objections.

4. Attached hereto as Exhibit C is a true and correct copy of the Idaho Department
of Water Resources Transfer File No. 29 from IDWR files.

5. Attached here to as Exhibit D is a true and correct copy of the Application for
Permit No. 63-2276 from IDWR files.

DATED this 28™ day of September, 2010.
BARKER ROSHOLT & SIMPSON LLP

T

Albert P. Barker
Attorney for Mason Creek Ditch Company
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 28" day of September, 2010, I caused to be served a
true and correct copy of the foregoing AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT
OF MASON CREEK’S MEMORANDUM IN OPPOSITION TO PIONEER’S MOTION
FOR PARTIAL SUMMARY JUDGMENT AND MOTION TO REMAND by the method
indicated below, and addressed to each of the following:

Original hand delivered to:
Clerk of the District Court
Snake River Basin Adjudication
P.O. Box 2707
Twin Falls, ID 83303-2707
Fax No. 208-736-2121

Copy mailed to:
IDWR Document Depository Chief, Natural Resources Division
P.O. Box 83720 Office of the Attorney General
Boise, ID 83720-0098 State of Idaho

P.O. Box 44449
Boise, ID 83711-4449

United States Department of Justice
Environment & Natural Resc Division
550 West Fort Street, MSC 033

Boise, ID 83724

Copy faxed to:

- Jon C. Gould Scott L. Campbell
Daniel V. Steenson Andrew J. Waldera
Ringert Law Moffatt Thomas, et al.
P. O.Box 2773 P. O. Box 829
Boise, ID 83701-2773 Boise, ID 83701-0829

Attorneys for Franklin Ditch Company Attorneys for Pioneer Irrigation District

o

Albert P. Barker

AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT OF MASON CREEK’S
MEMORANDUM IN OPPOSITION TO PIONEER’S MOTION FOR PARTIAL
SUMMARY JUDGMENT AND MOTION TO REMAND 3



EXHIBIT “A”



to request th ;ifait is posﬂible for you to do 80 you make temp"ﬂ
raxry transfer to-the Phyllis Canal of such surplus water of thegse -
rights mentienga when it is not aeéded by these companies,

Very truly yours,

secretary,
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EXHIBIT “D”



B R e - [P . 2

~ : ~ . 11897

o, 1‘5361'..

APPLICATION FOR PERMIT {3-227k

T0 APPROPRIATE THE PUBLIC WATERS OF THE STATE OF EDARD

1. Nma of applicant; r!.ouar I:ription Diatrict

_Padaﬁuadti’ru:: Gal dwall : Cexyon State: ldaho
I. If applicant is & sorporaiion, five An hrigatinn dietrist, orgenised tmisr e
@) Dntcandplau q’mwaramn- irrigation dlatrict laws of the State of Idadbo,
&) The amowné of capiial en July 8fh, 1901.
(c) The amount paid in:
(d). ¥omes and addreiics of airooiors: Ta Do ST omulét, Nempa, Idabp, W.4, Simpe
dwall, Idahn
ﬁ‘ﬁiﬁ%i&ﬁ%ﬁ& mzsss&rzzt,"ii*im gD armeticts
zra-
Il Thoe financial resourcss of the aﬁm&m (a- (-'ul.anhau z;caan'h yoaxr fn:' ex{ea
(b) Trensury stock: (¢) Bonds to bs izsised: yeara snd 6% emch year
(@) Other resourcss: (See remhl ror pext 14 yesrs.

2. Thequantity of water Gaigadit o o einags System ( Seq blue pﬂnf’“%&fﬁg’&u wgn)

3. Source of water supply: -{Preine loto lmoon Creek, s tritmtery $o Boise B:lvar. L portion by
(pumping st intersgotion of Caldwell Eiglline Cinal % Drainege D:Ltuh

& Location of point of diversion: in &L of 822 of Ses. 29, Tupe 4, J. B 2 W.B.M. .
‘ Couniy of Canyor

5. Tobe used for: Frrigation and domestic purposs
a1l within the Pionesr Irrigntio:‘fﬁ
X IFrrigation and domestic we: 7a) Amownt of land to be Srrigated: .4516.68
&) In the foltowing ingal subdizisions: 3z¢ Lista "A™ snd "B".

i1 AMining, milling, power, manufaciuring, transportaiion or other purpeses:
() 4L whkat poimt.- :

(5 Amount of power to ba fencrated: H. P. under

It head
(¢} Ts weter to be refurnod t-o any sreaam? (@) If 2o, nems stream and lionts
point gf return:

6. Estimated cost of works: $oas renmerks.

7. Description of works for divergion.:
I Kirnd of works: cee remarks

Ii. Dimensions of werks:gee romprks ’ -

(a) Height of dam foet, length of dam af lop Feot,
length of dam ai botfom foet. Muterial used in-construction.:

(5} Capacily of reservotr aorss feel. (&) Size of headgale, width T feet,
Height - feet. (d) Comduii Phylilms Oanal widthk at boiforn 32 Joet,

width of water lins 40 Fest, depik of water 4 . feo#diammd’#i?u

inches; average grads per mideis 1 8K foel. Mﬂa a)’ condueit is 35.3miles,
and it crossss the following quarter sections:  Ses Idst ™ ;

Gonduit Caldwell Highline € width ant botiom 16 feet width at watey .
1ine 28 feot, depth of water 3 i festl; averege grade per uile 1 3/4 Teat, P
length of ound'ait 16 milen, Ses Tdiet "

8 Tha time reguired for the mpkkonofﬁewmm#mdswku thres ysars.

8. Time roquirsd for tke complete application of the woter ip the proposed use iz five
additional years.

BE IT ENOWN That the undorsignsd hereby rmuakes appliontion for a permit fo appropriais the
public waters of the State of idahe ax kcn:u st fortk.
PICHMEER IBRICATIOE DISTRICT

Applicant.
By L. BE. Greenslet. Adgont,
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Dals of frat receipt at office of Sf_aujﬁlgiusr 3 ;00 P,E, Sept, §, 191E
Rsturned to applicant for corrsction Septecber 8,1915
Correctod application received  Hovember 5,1916.

APPROVAL OF STATE ENGINEER . .

Fho number of tRis permit is 11B97

Recerdsd in Hoek 40 Pags 11999 Approvedl 10,19%. -

This ig to certify that I hare examined the within 'or o pormit to appropriate the
ve tke sams, suljeot fo the follmwing

public walers of the Siate of Idake, end kereby o,
v and conditions - : -

ations eo : . ’
Bond inthezum of § 1000,00 %o be ifed on o7 baforsMarch 10,1916,
Work: o begin on or befors . and o coniinue dilidamily and uxin-
terruptedly Eo complstion, uniess temporarily i Sy circumiatances aver whick permit

One-fifth n}:‘h'::lrk above-specified ta be completed on ;r b.afm July 10,191%,

g::«ﬂdﬂ :f“ g u':‘-': :;;::pﬁaud in.:e::rb u:o i;ms‘th, “12; g:?i‘:s:n or before
“JanuaTy 10,19M. . T

Wilness my hand this 10th doy of ng:‘r:',:l.s:f.s. 7.8, aMTTE.

i Statas Enfineer.

Remarks: 50 secepd feet to be pomped et Pumping Plent Ro. 1, éee remarks "B, -

7hs Plonser Irrigetfon: Diatrict entersd intg a contract with the United States of
Americm, in which contreet the Upited Stetes of Americs sgrepe to expend $350,000 in
di..ggins snl conetrocting drainsge symiems, Jmown as the Magon Craek Drainsge and the
Wileon Slough Dreinmapge Systeme, snd eX 80 encther ramed ihe Dixis Dreimmgs Syaten, witkin
geid District, which systema are outlined on the blue printis marked Exhinit "A" and Ex-
. bhitdt "B*, anuswed heroto an? made s part hnz-soi% for the purposa of draining water-
gonked.lands of the District, on condition thet the Distriet return said money, =0 ex-

peoded, in twenty instsllmenia, a8 hereinaiter atzted.

Prior 4o the execution of said comtraet by said Disirief a reaolution wes adoptad
by its Boaxd of Direstors, cn Septemher 14,1912, iz which resolution ssid Boerd forum-
lated & gemeral plan of its proposed drainage & ingresaed water supply for seld Diet~
riat, in whish it declared tke mecessity of drainage emd aloo the necessity of ex In-
creamed water supply for irrigation, snd Stated. thet in the aocnpirmtion of said Drein-
age Systems water would be develored, accurtleted and waste waterm eollectsd, which wowld

23 gpl waste maters collected,- which wonld be diverted or pumped

be developed, zocumrlst
inte the ommals of the Diatriet ard used by the District in inora . 1te water mpply.

Copiea of the maps, the ahave menficned conirant, plans and rapolution were £iled in the
office of the State Epgineer of the State of Idako on Septembder 16, 191'2a to which raf-
erence i herely mede. Seid resplation, contrset mnd plane were approved by the sald
Stete Enginser, by report to asid District, on Septamber 27,1912, aftexr which the spma wers
approved by vote of the Diatrist, by e specisl electlon beld for that purpose; ani that
therseftar mmother contract was prepared mpd by & special election anthorised snd entered
into by the District, in which the peymenta te the United Stafss of America may be mmde

ag followa: Twp per cent esch ymsr for the firat four years; four per cext emch year for
the naxt two yesra ond pix per cent esch year for tha next fourteen years.

On or gbout November 1,1915, tbs Heclumation Service of the United States of America
commonced the conptruction of ths eaid Drainege Syatems, the Macon Cresk Drainsge Syatem
being included within esld Syetems, in which seld aystem there has been expanded abomt
$106,000 and sbout £6 miles of drainege difch has been constrmted, of emut ten feat In
dspth snd from Five to eight in widtk et the tese, . .

. The wet-r is being developed by the conetmetion of tke lagom COragk Drainzge Synmtem,
which comprises the drpinsge ditchee In the Uason Creek Prainage Syatem, ®s shown on the
map accompanying this applicetlon, comprising the Magoz Cresk Brain, the Yurdem Gulech
Drainage Ditch, Nobls Slongh Drsinmeapge Ditch apd the Solomon Slaugh fh.-ainege Diteh, which

gh ]
Mamor Creek Drain dovelops 40 sacopd feet; the Purdam Guich Prainege Ditch 20 secomd foet:
Noble Slongk Dreinsgs Ditch 20 second fest; Solcmon Sloogh Yrainsge Ditch 20 secopd Feet;

to-wit: nd I developed the Mseon Cresek Draln, and 20 -
and e porfion tharsof, to-witi: 30 =meco est, n’{’mn‘% he ¥s reek =

gecond oot develaped by the Furdem Slough Drainsge i
plent To. 1, loacted whare the s8gid Mason Creck Praim crossed the Cpldwaell Highline Cansl,
at & point T85 feat Noxth, 75* West. of ths Soutrghat cornar of Section ¥, in Tommsbip a,
Horth of Bange 2, West of Boise Meridian, 4p the Southeapt quarter of tlr 3Scutheast guar-
ter of Section 29, '.Emm.sh!g md Ronge sforesaid, apd to be used in the irrigation of thr .
iandp depcribed in "List R*, hereto atvtached. -



Thare are within the Plopesr I>rigation Dipirict, this applicant, more then 24,800 ecren of

- Igmd, snd the irrigatlon of peid Jands reguirse, in madition to the gpmount ecked In the cases
on Tile in the eourts of thip State a2l the apount ocomtrscted for with the Government, a copy
of which contract ia on File in the ofZica of the dtate Fagineer end wed spproved 1y saild Stete
Engineer Septeaber 26,1912, the awount of waler whik is teing daveloped by the oonastrmetion
of the drminmge ayetews on the blue print kereto mtieched end inkTuded in the absve application.
and also in sprlication No. 16860 to irrigate 3597.92 mcros, 28 ghown by "Ldst “A™ under thr

Caldwell Censl, ‘s partion of which *ag not yst been reéclaimed, and to sﬂly addl
for 26,150 mcras; z6-skown on List "BY, about 5,000 scres of which hes no:

onal weteT
‘been’ reslaimed, It

3= the Intentlon of this sppiicsiion to file on ihe waters to the mopnt of the mppliestion
developed by mesps of the drainage sysiss conatructed by the applicent, as in this opplicailon

aet forikh.
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LIST 4.

In Township 4 'Borth, Razge 2, West of Bolee
¥sridian:

Section dores Tatel Acrofe
21 o 158.006

= 80.00

s .

3L

2 | : _ 157.00

50 ) . 657.46

29 :

29 400,00

is . 38.78

19 e a.nﬂ 2

19 89,28

19 - . .

19

19 > . - -

19 250,00 - 17899.68

In Township 3 Horth, Remge 2, Weat of
-:Boi_ae Moridier.

Section Aores Totel Lores.
"8 - " 1857.00 157.00
Iz Towaohip 4 Horth, Range 3, West of
Boise Meridian:
S‘ec'tinn Aoxes
24
“ [
25
24 600,00
23
- 25
23
25
23
23~
23 ; . B50.00
25
.26
25
26
25 .
g £10.00 1460.00
3405.68

Carried farn':l:d. P T



. m e

Total Acres.
: ' Brought £oIard s.cecaseress3406.68

in Townskip & Horth, e 5, HWest of
Boise Upridian: { Conmtinued)

Subdivision Sention screds
HE: of HEL 26 . 50.00
26 . 640.00 . 670.00

In Township S fiorth, Range 3 West of
Boipe Meridis:: L

Susiivision Saction " acres; .
.E} of BWE I . 240.00 240,00
' . Tots) momber of BCTEB.. -ases - 68
- llc-

. The Calawell Hichline Canel, as vow comstrucigd, from Boise River, of sufficient
gize to curry water to irrigate a2ll the lenis uhder 25i & oansl, within the Fioneer Irvi-
gaticn Diatrdbt;heads st Boise Hiver, 2500 fest Yorth, .1&° Teot of the Rest Quarier oor-
ner, Section 24, in Township 4 Barth of Range 2, Weat' of Holde Laridian, in the BV} of the
sw3 of Section 18, in Tompship 4, Morth of Zange 1, West of Bolse Uoridisn, and drosaes

the following guerter seotions: .

8% of Section 18, Township -and.Bange last above stated;
X¥L of Seotion 19;

To Townmnip &, North of Zmnge 2, West of Boise
. P % oridioms ERES %, :

- KB and of Section 24; -
and ¥¥; of Secilon 23: .
TE and 5%% of Sectiom 22;
of Section 2% ;
_ ¥R% sud SWY of Jectioe 2835
* EE% and SPE of Section 29;
of Section 32;
s, 5% and S¥F of Sectien 313

In Townshin 3, Yorih of Benge 2, Weat of Boise
Mersidians .

EWZ, NB%, SET snd S5¥} of S=ction 6: .

In Tc'mmh:’.ap 5, .Iiu:rth c! Renge 3, TWest of Boise
Meridtan:

Ll

B il
e

EE3, 8E7 end SW} of Section 1;
S:E%, g% of Jeotion 23

In i‘omnhép 4_ Forth of Hangs 3, Teat of Boime ’
) Meridimm: _ -

3B, SW: smd EWE of Sectlon 35;

NEZ SR$, 5¥% and DWE of Section 583

. %= of Section 35:
8¥% of Sectiom 88;

’ The leteTals From the Caldwell Highline Ognal eross

the fallowing gquarter sectionm, to-wit:

" Iateral 8,06
In Tomnshio 4, Norik of 3en
Maridlen:

8¥% of Section 293
SE: md FE{ exnd Fhg of Section 50;

—

ge 2, Weat of Bolae



Iatoral 8.8
In Township 4, North of Eange 2, Weet of Bolme Nerldian;

ﬁ of Seation 31;
of Sdetlon 30;

In fawnship 4, North of Bange 3, West of Boise Meridianm;
SEY snd NBE of Seetfon 25; 3
Gowon i'ss.tml- ’ )
In fownehip ¢, Yorth of Range B, West of Bolss Leridimn:
BE of Section 543 _ ’

-y

avd S¥E of Saction 27

EXFRNSION OF TIHE,
Upon Troper request of Fred L. Svans, Secy. Piomser Irrigetiom Pistrict,
holder ol ]?erm'i.t Ho. 11897, I have tkis Erd day of Mey, 1517, az‘-:eﬁdeﬂ. the Gime
For completion of works thereunder 4o the 10th dsy of Janusry, 12El.

3. . Smith,
Stete Engineer.

-.-—---..---q--_-.--_---—_--—---—.-_

-

APPLICATION FOR AMENDMERT
70 PERWIT TO APPROFRIATE TEE FUBLIC WATERS
oF SEE YPATE OF IDAHO, NO. 11897
cor of thec;::e ng; %:.:g.'z'.unur Irrigstion District ami repragents to th? 8tate Eogin-
That he i3 the owper and holder of Femmit to Appropriate ihe ]?n‘n-:lis Watera

- of the Stats of Idabo, No. 11897, and regqueets that the 1ist of . lands teo be izrigated,
89 deacribsd in said permit, be ghanged to real as follows: :

" HE 1M L ERTE gwif SE14d ToLala
8 Sec . o OWi NwE: amk AR NWL Sg2- NE: AW SEL

48 29 10 10 20 30

" hd 35 S50 40 40 40 11 3 a 20 . 40 264

" " 14 . 15 10 40 40 10 . 135

" " 22 20 - 20 20 60

b " 23 20 40 35 40 L 40 40 40 40 40 40 40 40 40 4D 40 40 635

" - . 24 40 40 40 40 4D 20 40 40 40 4D 40 40 40 40 40 600

" " 25 40 40 40 40 A0 4D 40 40 40 40 40 40 <0 40 40 40 640

" g 26 40 40 30 40 15 : i 30 195

w b =6 40 40 40 40 40 20 20 . 20 40 20 20 40 280
SE 3% 1 40 40 40 40 40 40 240

b 2 6 - 250 30 B/ 40 157.60
48 2% 19 8 . 29.38 .
b b a0 40 40 40 40 4D 2RI BZ 40 40 mMWE2 40 40 40 40 40 637.46
b " L 40 40 a0 40 40 38 40 39 59 40 396 .00

making & totel of 4,589.34 scres.

Taet sn additionsl smouvnmt of water ie not asked for, =nd that the righia of
others will not be aiveraely affsctsd by sach change. .

31gned at Coldwell, Idsho, this 11th day of May, 1918.

A. 6. STAEET
Pros. Picnesx Irr. Diat.

Date of receipt at 0Zfice of State Engluesr Mey 13th, 1518.



