RECEIvED

SEP 20 2010

DEPARTME
Albert P. Batker, ISB #2867 - WATER RESOURAES

Shelley M. Davis, ISB #6788

Sarah W. Higer, ISB #8012

BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102

P.O.Box 2139

Boise, ID 83701-2139

Telephone: (208) 336-0700

Facsimile: (208) 344-6034

Attorneys for Mason Creek Ditch Company

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
SUBCASE NOS.: 63-00166a, 63-00166b,

63-00167a, 63-00167b, 63-00179a, 63-00179C,
and 63-32580 :

In Re SRBA

Case No. 39576

AFFIDAVIT OF ALBERT P. BARKER IN
SUPPORT OF MASON CREEK’S
MOTION FOR SUMMARY JUDGMENT

ALBERT P. BARKER, being first duly sworn upon oath, deposes and states as follows:

1. I am an attorney in the ﬁrm'Barker Rosholt & Simpson LLP providing legal
representation to the Mason Creek Difch Company in the above captioned matter. I am over the
age of 18 and have knowledge of the documents and legal proceedings pertinent to this matter,
and I make this affidavit based upon personal knowledge.

2. Attached hereto as Exhibit A is a true and correct copy of excerpts from the
Stewart Decree, including paragraph XLIII (Mason Creek) for water right No. 46 and paragraph

LXXVI (Pioneer) for water right Nos. 90, 117 and 135.

AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT OF MASON CREEK’S
MOTION FOR SUMMARY JUDGMENT



3. Attached hereto as Exhibit B is a true and correct copy of excerpts from Pioneer
Irrigation District’s Response to Mason Creek Ditch Company’s First Set of Discovery Requests.
4. Attached hereto as Exhibit C is a true and correct copy of the Idaho Departrﬁent
of Water Resource’s Final Recommendation for water right No. 63-00179C. |
DATED this 17th day of September, 2010.

BARKER ROSHOLT & SIMPSON LLP

W7

Albert P. Barker
Attorneys for Mason Creek Ditch Company
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 17th day of September, 2010, I caused to be served a
true and correct copy of the foregoing AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT
OF MASON CREEK’S MOTION FOR SUMMARY JUDGMENT by the method indicated

below, and addressed to each of the following;:

Original hand delivered to:
Clerk of the District Court
Snake River Basin Adjudication
P.O. Box 2707
Twin Falts, ID 83303-2707
Fax No. 208-736-2121

Copy mailed to:
IDWR Document Depository
P.O. Box 83720
Boise, ID 83720-0098

United States Department of Justice
Environment & Natural Resc Division
550 West Fort Street, MSC 033
Boise, ID 83724

Copy faxed to:
Jon C. Gould
Daniel V. Steenson
Ringert Law
P. 0. Box 2773
Boise, ID 83701-2773
Attorneys for Franklin Ditch Company

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, ID 83711-4449

Scott L. Campbell
Andrew J. Waldera
Moffatt Thomas, et al.
P. O. Box 829

Boise, ID 83701-0829
Attorneys for Pioneer Irrigation District

W 2 A

Albert P. Barker

AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT OF MASON CREEK’S
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URIGINAL

Attorneys for Claimant and Objector
Pioneer Irrigation District

Scott L. Campbell, ISB No. 2251

Andrew J. Waldera, ISB No. 6608

Dylan B, Lawrence, ISB No. 7136

MOFFATT, THOMAS, BARRETT, ROCK &
FIeLDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise; Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

18946.0137

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Subcase Nos. 63-00166A 63-00166B
Case No. 39576 63-00167A  63-00167B
63-00179A.  63-00179C
63-32580

PIONEER IRRIGATION DISTRICT’S
RESPONSES TO MASON CREEK DITCH
COMPANY’S FIRST SET OF DISCOVERY

REQUESTS

COMES NOW Pioneer Irrigation District, by and through undersigned counsel,
and answers and responds fo Mason Creek Ditch Company’s First Set of Interrogatories,

Requests for Admission and Requests for Production, as follows:

PIONEER IRRIGATION DISTRICT’S RESPONSES TO MASON '
CREEK DITCH COMPANY’S FIRST SET OF DISCOVERY REQUESTS - 1 Cllent1732915.1



Ditch Co. has historically not contributed to the payment of expenses associated with such
eﬁoris and lacks any specific authorization from Pioneer to convey the water right through
Pioneer’s system. Pioneer suspects that some of the water diverted under this right has
historically been used on Pioneer lands. Pioneer’s Highline Canal does ﬁ_ot have sufficient
operational capaclty to convey all of the water rights which have béen recommended with the
Highline Canal as the point of diversion. Therefore, ﬁonea believes allor a portioﬁ of this
" water right has been forfeited. The diversion rate exceeds a reasonable duty of water when
combined with the recommendation for 63-32580 and Mason’s potential claim to 63-33392.
INTERROGATORY NO, 3: Please describe, with spocificity, cach faotual and
legal basis for Pioneer Irrigation District’s claim to the water now identified by water right

no. 63-179A.
ANSWER TO INTERROGATORY NO. 3: The water right is diverted,

conveyed, and delivered to the water users comprising the Mason Creek Ditch Co. through
Pioneer’s Highlin§ Canal. Pioneer has performed all of the operation, maintenance, and repair of
the Highline Canal. Mason Creek Ditch Co. has historically not contributed to the payment of
expenses associated with such efforts and lacks any specific authorization from Pioneer to
convey the water right through Pioneer’s system. Pioneer suspects that some of the water

diverted under this right has historically been used on Pioneer lands.
INTERROGATORY NO. 4: Please describe, with specificity, each factual and

legal basis for Pioneer Irrigation District’s objection to water right no. 63-32580 claimed by
Mason Creek Ditch Company from Mason Creek.
ANSWER TO INTERROGATORY NO. 4: Pioneer’s investigations into the

factual and legal issues relevant to the recommendation of water right 63-32580 are ongoing, and -

PIONEER IRRIGATION DISTRICT’S RESPONSES TO MASON
CREEK DITCH COMPANY’S FIRST SET OF DISCOVERY REQUESTS - 5 Cllent:1732915.1



s

Meason’s requests to the extent they request the production of privileged documents and

information not required by Rule 26(b)(S)(A).

IV. N
RESPONSES TO REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Please admit that the Mason Creek Ditch
Company was decreed 1860 inches of water in the “Stewart Decree,” and that Exhibit B is a true

and correct copy of paragraph XL from the Stewart Decree decreeing that water right to the

Mason Creek Ditch Company.

- RESPONSE TO REQUEST FOR ADMISSION NO. 1: Pioneer admits the
allegation in Request for Admission No. 1, with the qualification that Exhibit “B” is of poor
quality and is not entirely legible; therefore, fioneer cannot definitively confirm that Exhibit “B”
is a true and correct copy of the Stewart Decree. |

REQUEST FOR ADMISSION NO. 2: Please admit that Pioneer Irrigation
District’s claim to water right number 63-179A is for the same water right decreed to the Mason

Creek Ditch Compaﬁy in paragraph XLII of the Stewart Decree.
RESPONSE TO REQUEST FOR ADMISSION NO. 2: Pioneer admits the

allegation in Request for Admission No. 2.

DATED this ?1Lday of September, 2010,

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

el

B

Y.
Dylan B. Liawrence — Of the Firm
Attomneys for Pioneer Irrigation District

PIONEER IRRIGATION DISTRICT’S RESPONSES TO MASON
CREEK DITCH COMPANY’S FIRST SET OF DISCOVERY REQUESTS - 16 Cllent:1732915.1
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¢
12/14 /2006

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

63-179C

NAME AND ADDRESS: MASON CREEK DITCH CO

SOURCE:
QUANTTTY :

PRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF TSE:

PLACE OF USE:

OTHER PROVISIORS

EXPLANATORY MA

Director’s Report Basin 63 Part 3

C/0 RICHARD BICANDI
1905 MASON
CALDWELL ID 83605

BOISE RIVER TRIBUTARY: SNAKE RIVER

36.200 CFS

Whenever it becomes necessary for the watermaster to deliver this right the
following condition shall apply. This right shall receive 100 percent of its
decreed quantity until the natural £low of the waters of the Boisé River shall
decrease so that all rights containing this condition cannot receive 100
percent of their decreed guantities, at which time this right and the other
rights containing this condition shall first be cut to 75 percent of their
decreed quantities, as the natural flow of the river decreases, beginning

with the latest rights containing this condition andé proceeding to the earliest
rights containing this condition in the order of their priority dates, and after all
of the rights containing this condition shall have been reduced to 75 percent
of their decreed quantities, should the natural flow of the waters of the river
decrease below the amount necessary to supply 75 percent of those

decreed gquantities, then this right and the other rights containing this
condition, begirning with the latest and proceeding to the earliest, shall be
reduced to 60 percent of their decreed gquantities.

06/01/1869

ToAN RO2W S24 NENENE Within CANYON County

PORPQSE OF USE PERJOD OF USE QUBNTITY
IRRIGATION 03/15 11/15 36.200 CPS

Diversion for irrigation under this water right prior to April 1 and after
October 31 shall occur only when the natural flow in the Boise. River below
the Star Bridge in Township 04 North, Range 01 West, Section 18, NEX of

the SE¥ of the SE¥, Boise Meridian (approximate river mile 33.9) is
sufficient for water to be available for diversion at the point of diversion
described above, provided that any such use of this water right prior to .
April 1 and after Ogtober 31 shall be subordinated to water rights for
storage in Lucky Peak Reservoir, lLake Iowell, Arrowrock Reservoir, and/or
Anderson Ranch Reservoir, as decreed in SRBA Case No. 39576.

1504.3 ACRES TOTAL

The boundary encompassing the place of use for this water right is

degcribed with 2 digital boundary as defined by I.C. Section 42-202B(2) and
authorized pursuant to I.C., Section 42-1411(2) (h). The data comprising the
digital boundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Department of Water Resources. A map depicting the place

of use is attached hereto to illustrate the place of use described by the

digital boundary.

This right can be used to irrigate up to 1504.3 acres within the boundary of
the Mason Creek Ditch Company. il

NECESSARY FOR DEFINTTION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is gibject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at & point in time no
later than the entxy of a final unified decree. Section 42-1412(6), Idaho

Code. :

This right is desigmated as No. 46 in the Stewart Decree and the Boise
Water Distribution Report.

TERTAL: BASIS OF CLATM - Decreed

Right includes accomplished change in point of diversion pursuant to Section
42-1425, TIdaho Code. .

This right in Caldwell High Line Canal. Trans #29
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