DANIEL V. STEENSON (ISB #4332) . RECEIVED

JON C. GOULD (ISB #6709)
RINGERT LAW CHARTERED SEP 15 2010
455 8. Third, P. O. Box 2773 DEPARTMENT OF
Boise, Idaho 83701-2773 WATER RESOURCES

Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Franklin Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) SUBCASE NOS. 63-00166A, 63-00166B
) 63-00167A, 63-00167B, 63-00179A,
Case No. 39576 ) 63-00179C, and 63-32580
)
) AFFIDAVIT OF HELEN LARSON
) IN SUPPORT OF MOTION
)  FOR SUMMARY JUDGMENT
STATE OF IDAHO )
) ss.
County of Ada )

Helen Larson, being first duly sworn upon her oath, deposes and says that:

1. That I am a board member and cwrrent president for Franklin Ditch Company
(hereinafter “Franklin”), in this matter and make this Affidavit based upon my personal knowledge
and am competent to testify to the matters contained herein.

2. I am familiar with and I have reviewed the books and records of Franklin dating back
to at least 1880.

3. To the best of my knowledge, Pioneer Irrigation District (“Pioneer”) has delivered
Franklin’s water from the Boise River to Franklin sharcholders.

4, The Franklin records contain the 1883 Agreement between Franklin and Idaho
Oregon Land Improvement Company. Attached as Exhibit 1 is a true and correct copy of the 1883
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Agreement.

5. The Franklin records contain the June 24, 1884 Deed from Franklin to Idaho Oregon

Land Improvement Company. Attached as Exhibit 2 is a true and correct copy of the June 24, 1884

Deed.

6. The Franklin records contain the June 25, 1884 Deed from Idaho Oregon Land
Improvement Company to Franklin. Attached as Exhibit 3 is a true and correct copy of the June 25,

1884 Deed.

9
DATED this 4" day of August, 2010.
By w DL /7&%
o

Helen Larson

Sworn to and subscribed before me this i day /c?gust, ZOI(Z
o o R. KE.’ M y%

1 “a,‘
S\ Ly e ?
f@éﬁ.@""“"mf}‘ % Notary Public for fdaho

H oTARY e‘g % Residing in éﬂ'é’/ § , Idaho
H Y mew g My Commission Expires: L/LD// 7/
"'é% pums© §

&y Q‘Q
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CERTIFICATE OF SERVICE

I hereby certify that on this Lf{ éay of September, 2010, I served a true and correct copy of
the foregoing document by U.S. mail, postage pre-paid to the following:

IDWR Document Depository John J. McEvoy

P.O. Box 83720 1703 N. KCID Road

Boise, Idaho 83720-0098 Caldwell, Idaho 83605

Chief of Natural Resource Division Martin Galvin

Office of the Attorney General P.O.Box 115

State of Idaho Middleton, Idaho 83644

P.O. Box 44449

Boise, Idaho 83711-4449 Mason Creek Ditch Company
c/o Albert Barker

Pioneer Irrigation District Barker Rosholt & Simpson, LLP

c/o Scott Campbell P.O. Box 2139

P.O. Box 829 Boise, Idaho 83701-2139

Boise, Idaho 83701-0829

WWM

Daniel V. Steenson
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Franklin Ditch Qo

To

- Idaho & Oregon Land Imp. Co.

This agreement made this second day of October A, D, 1883,

by and bveitween the Franklin Ditéh Company a corporation, organized

, under the laws of Idaho Territory ‘he party of the first part s pg ey

the Idaho & Oregon Land Improvement Company, a corporation organlzed

under the laws of the State of Oolorado, the party of the second part,
Witnesseth: Whereas the party of the first part is the

claimant of and in Possession of a certaln Water Right and 1rr1nating
ditch taking water out of Boise River or its Sloughs, on the south
side of the River, on the farm of William Frost, about Seven or Eight
miles above the town of Middleton in Adg Jounty, Idaho Territory by
means of a diteh ang through the 8loughs of said River for the
irrigation of the lands of the Shareholders of said Company: and
whereas said party of the second prart desires to acquire said Water
Tight and ditch and to enlarge and extend the seme for the 1rr1ga-
tion of lands below those now covered by it.

Wow, therefore, saigd party of the first part acting by
and fthrough its board of Trustees, for and in consideration of the

conveyance of thirieen hundred and fifty inches of Water by saig

rarty of the secona rart, to saig prarty of the firsst rart, or %o

such persons being its shareholders, as it may designate, in such )

.. Beveral shares ge i4 may designate, covenants and egress to convey

to said party of the Second part all its said Yater Right and ditches

at any time on or before the first day of May 188k, upon the performance

by said party of the second part, of its covenants and agreements as

herein after contained ang the execution and delivery of +the deeds

‘as hereinafter mentioned.



And in consideration of the foregoing asgreement saig
rarty of the second rart, acting by snd through its corporate
officers thereunto duly authorized by its Board of Trustees,
Covenants and agrees to and with said party of the first parst
that 1t will, before the first day of May next, enlarge said

ditch from the point where the water is faken from Boise River
%0 where the line of the ditch crosses what is known as Mason Creek,

“and will on or before said day convey by good and sufficieng deed
of conveyance, to the saiqg party of the first part, or at the
option of the said party of the first part, to such persons as the
rarty of the first part may designate, they being shareholders of
the party of the first part, and as apourtenant to the lands now
owned, entered ocecupied or claimed by the said shareholders, one
thousand three hundred and fifty (1350) Statutory inches of Water,

to be taken by the party of the first part, or its said shareholders
or their grantees from the ditch of the party of the second rart,

or from any slough along the line of said ditch, at such point or
points, as said party of the first part or said shareholders, or
their granﬁees, may from time to time prefer, and said party of
the second part -further covenants and agrees, to leave at gll times
at Jjeast three hundred and fifty (350) inches of water in what is
known as the outside or South Slough, inte which the ditch of the
party of the first part now emptles near the Bluff, and not less
than Eight hundred (600) inches of water in what is known zs the
Back Slough that leaves the main slough about twenty feet above
the head gate of the varty of the first part, said slough water
being for the use of said shareholders and their grantees, over

and above the thirteen hundred and fifty inches to be taken from

the ditch as aforesaid. 8ald party of the second part further



agrees to bridge éll public roads crossed by said ditch and to
bridge at least three private roads or trails, sufficient %o
cross cattle and stock at points to be designated by the party
of the first part.

It is understood and agreed that said conveyance or

conveyances shall be sufficient to vest the first thirteen
hundred and fifty inches of water carried by said ditch and %o

convey the same, appurtenant to said lands in such severall
interests as may be designated by the party of the first part,
free and clear of all expenses costs and charges for the con-
struction, repair, and maintenance of saild ditch foreéver. That
said ditch water shall only be appurtenant to and shall only be
used upon the lands now owned, entered, occupied or claimed by
the shareholders of the party of the first part, but may be taken
at any time or place by said shareholders, their successors or
assigns for that purpose, but when not desired for that purpose,
shall not be taken from said ditch.

The party of the second part is to have the necessaiy
right of way for said ditch over the lands of the shareholders
of the party of the first part, without charge therefor,

The party of the second part 1s to have immediate

possession of the premises, but if this sgreement is not duly

executed and delivered by the party of the second part, on or
before the first day of November next, such possession shall be sur-
rendered and all work and improvements forfeited.

The Expense of all conveyances shall be bourne equally
by the parties hersto.

Time is the essence of this zgreement and if said party
of the second part shall fail or omit to enlarge said ditch or to
convey said water as aforesaid, on or before said first day of

Hay next, or shall be unable on said day to furnish and supply



said thirteen hundred and fifty inches of water on said day or
when required thereafter, there and in that case the party of
the first part shall be released from all obligations to make
its said conveyance and the 88id party of the second part shall
forfeit all rights under this agreement and alk work and im-
provements on said premises and all claim thereto shall upon

demand quit and surrender the premises to the party of the

first part or its assigns.

In Witnessg Whereof, said party of the first part has

by resolution of its board of Trustees caused this agreement to
.be signed by 1ts Trustees and sealed with their private seals
said company having no corporate seal, and said party of the
second part has by resoclution of its Board of Trustees caused
this agreement to be sub§cribed by its Preéident and Secretary
and its corporate seal t6 be hereunto affixed.

In Duplicate
Thomas Wheatley (Seal)

G. W. Wootan (Seal)
his

Robert X White (Seal)
mark

Trustees Franklin Ditch Company
A. Caldwell,
Attest (3eal) Pres. I & 0. L. I. Co.
H. €. ¥allace, Secretary
Territory of Idaho

ss
ounty of Ada )

On this 2nd day of October A. D. 1883, personally
appeared, before me M. R. Jenkins, a Justice of the Peace, in
and for said Ada County, Thomas YWheatley, G. ¥. Wootan and
Robert White, whose names are subscribed to the annexed in-
strument as parties thereto, personally known to me to be the
same persons described in and who executed the said annexed

instrument as parties thereto, who each of them acknowledged to



C and B
Bl P2S6
Compared

Indexed «

and voluntarily and for the uges and purposes therein Nentioned.
In Witness ¥hereof, I have hereuntoc set ny hand and

affixed my seal the day and year in this certificate first above

written.

M. R. Jdenkins
Territory of Idanho Justice of the Peacs

ss
County of Alturas )

On the 27th day of October one thousand eight hundreq
and eighty three, personally appeared before me, C. B. Fox a
Notary Public in and for the County of Alturas, A. Caldwell,
President and H. G. ¥allace, Secretary of the Idaho & Oregon
Land Improvement Oompany, a corporation and whose names ——
subscribed to the annexed instrument as parties thereto per-
sonally known to me to be the Sanme persons described in and
who executed the said annexed instrument as parties thereto
as President and Secretary of said Oompany, who duly acknowledged

to me that they executed the same freely =znd voluntarily and for
the purposes and uses therein mentioned.

In Witness Whereof I have hereunto set my hand and
affixed my official seal the day and yesar in this certificate firas

above written.
{(5EAL) C. B. ¥ox
Hotary Public.

Hecorded at the request of Thomas Viheatley Dec. 3rd 1883 at
10 o'clock A. M.

B-’ S- Pl‘ickett.
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