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Dana L. Hofstetter, ISB #3867 - REC Ely E .D
HOFSTETTER LAW OFFICE, LLC _ . AUG 3

608 West Franklin Street 630 2010 -
Boise, Idaho 83702 _ : - DEPARTM
Telephone (208) 424-7800 ' , WATER HES%,\EIJI?CES

Facsimile: (208) 424-8774

Email: Dana@IdahoWaterLaw.com

-Attorney for
Indian Creek Ranch Owners Association, Inc.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Subcase Nos. 37-296A, 37-717, 37-1216,
and 37-7854
Case 39576 TNDIAN CREEK RANCH OWNERS’

ASSOCIATION, INC.’S
- MEMORANDUM IN SUPPORT OF
MOTION TO-AMEND OBJECTIONS

' The Indian Creek Ranch Owners Aséociatidn,‘ Inc. (“ICRO A”) by and thfoﬁ gh its above-
captloned counsel of record respectﬁllly submlts this Memorandum in Support of Motion 10 L

.Amend Ob]ectzons to add the followmg respectlve clauns ‘

© . 37-296A:

. Vahdlty and pnonty date issues related foa hxstonc change in source from’ Ind1an Creek to
Indian Springs; and ‘ . S .

A Right, as ofigimill_y decreed',_ was for inigaﬁon season only.
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37-1216 and 37-717:

Available chain of tile does not support City of Hailey ownership;

Validity and priority date issues related to a historic change in source from Indian Creek to
Indian Springs;

Rights, as originally decreed were for non-irrigation season only;

Quantities overlép quantity of 37-7854 and quantities of the two rights with 37-7854 are not
-additive; and ‘ '

" As originally decreed, diveréion of 37-717 was conditionally limited to when Water Right No.
37-28 was not able to be obtained.
37-7854:

Quantities are excessive based on available diversion records.

L Standard of Review -
Rulel 15(a) of the Idaho Rules of Civil Procedure governs motions fo ar.ilend.‘
‘ Amendments shc_)uld be gi‘aptcd libefally‘, under the mﬁohale our Supreme Court stated. in Clark
¢ Ol&en, 110 I@ho 323, 325. 715 B.Zci 993 (1986): |

* ..[Tlechnical rulés of pleading have long been. abandoned in this state. Rauh v.-
Oliver, 10 Idaho 3, 9, 77 P. 20, 21-22 (1904). The general policy behind the current -
L - rules of civil procedure is to provide every litigant with his or her day in court.
v Sinés v. Blaser, 98.1daho 435, 437, 566 P.2d 758, 760 (1977). The rules ars to be
- -construed to secure a just, speedy and inexpensive determination of every action or
‘proceeding. LR.C.P. 1(a). The purpose of a complaint is to inform the defendant of
the material -facts upon-which the plaintiff bases. his 'action.’ Fox v. Cosgriff;, 64
Idaho- 448, 454, 133 P.2d 930, 932-33_(1943), A complaint need only contain a
~ concise statement of- the facts constituting the cause of action and a demand for-
- relief. LR.C.P. 8(a)(1); Stone v. Bradshaw, 64 1daho 152, 157, 128 P.24d 844, 846
(1942). AR o |
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Citing Professors Wright and Miller in discussing Federal Rule 15-an identical
counterpart to LRIC.P. 15, the Court-in Clark noted that the purpose of R_ule 15(a) is two-fold:
Firct, to allow the best chance for each claim to be determined on its merits rather than a
procedural technicality, and second, to relegate pleadings to the limited role of providing parties
with notice of the nature of the pleader’s claim and the facts that have been called into question.

_ Clark, supral,‘ 110 Idaho at 326, cz'fing C. Wright & A. Miller, Federal Practice and Procedure:
Civil 2d § 1471 (1971). Consequently, the Court ruled, it was an abuse of discretion for the trial
court to deny the plaintiff’s motion to amend his complaint. /d. at 327.

IL. Because the Accomplished Transfer Statute, L.C. 42-1425.. does not apply to
changes in source, Water Right Nos. 37-296A, 37-1216 and 37-717. should have

their priority dates ad]usted to reflected the dat_e the source qf these rights,

originally decreed with a j@rce of Indian Creek, was cha-nged to Indian Springs

- Water Right Nos. 37—296A 37-1216 and 37-717 all were decreed with a source of Indian
Creek in the 1900 Caldwell v. Tucker Decree and the 1909 Frost Decree Affidavit of Dana L.
| Hofstetter Supparting Motion to Amend Objections, Exhibits A and B - However, sometime -
thereafter, the source was changed from Indlan Creek to Indlan Sprmgs Id, Exhzbzt L Whlle.
' _ IC 42-1425 recognizes certam changes in water right elements as “accomphshed u-ansfers, it
dces nct S0 recogmze chan_gesm-source as “accomplished transfers.” Accer'dingly, the change in
source legally resulted in the estcblishment of new beneficial use water rights with ‘new priority
dafes | L |

III Water Rmht No. 37-296A, as established, was an lrrlgatmn season onlx rlght,
and Water Right' Nos 37—1216 and 37-7117, as establlshed were non-irrigation

- season rnghts

Water Right No 37 296A was ongmally decreed to be an lmgatlon right in the 1900

o ,Caldwell v, T ucker Decree and in the 1909 Frost Decree. Affidavit of Dan_a L. Hofstetter
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Supporting Motion to Amend Objections, Exhibits A and B. Water Right Nos. 37-1216 and
37-717 were originally decreed to be “winter” rights in the 1900 Caldwell v. Tucker Decree an&
the .1909 Frost Decree as the irrigation season flows of Indian Creek were fully appropriated
under Water Right No. 37-296. Id. Accordingly, in order to prevent water right enlargements
these rights should be limited to their respective historic seasons of use. |

IV.  Available chain of title information reflects conveyance of title to Water Right No.

37-296A to the City of Hallev but does not support the City’s asserted. title to 37-717
and 37-1216.

Available chain of title information reflects conveyance of Water nght No 37-296A to

the Clty of Hailey but does not support the City’s asserted title to 37-717 and 37-1216. Id,
Exhibits Eto Hand K an’d L. These two rights were originally decreed to the Alturas Water
| Company and based oo the available chain of title information, title to‘ 3:7-717 and 37-1216 does

not-appear to belong to the City. See, id., Exhibits A and B.

V. The dlverted quantltles of Water Right Nos. 37-296A, 37-717 and 37-1216 overlap
the quantltv diverted under 37-7854, and remarks are necessary to clarify that these
‘quantities are. not addltnre. :

| ,Fleld exammatlons conﬁrm that Water Right Nos. 37-296A 37—1216 37-717 and
:37-7854 are ail diverted mto a smgle plpe whlch ﬁrst runs to the C1ty s hydroeleetnc turbme ‘
before bemg dlscharged to the C1ty s mummpal water supply tank, Id Exhzbzt J. Accordmgly
7‘ the Clty S mummpal nghts 37—296A 37—717 and 37-1216 overlap, and are not addltlve to, the |
- City’s power right, 37- 7854 Remarks need to be meluded in the respectlve Recommendatlons '

clarlfymg that the mumclpal 1 ght quantltles are not add1t1ve to the power ri ght quantltles

A
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VI.  As originally decreed, diversion of 37-717 was conditionally limited to when 37-28
was not able to be obtained.

- As originally decreed in the Frost Decree the ﬁse of Water Right No. 37—717 was limited
to when Water Right No. 37-28 was not able to be obtained. Id, Exhibit B Accordingly, tlns

condltlon continues to legally apply to Water Right No. 37-717.

VII. 'Based.on available diversion records, the quantities recommended to 37-7854. are
excessive. :
| Thé City’s available diversion re'cords for the years 1995-2005 indicate that the
- maximum llcensed flow rate of 3.38 cubic fect per second (“‘cfs™) for Water Right No 37- 7854 is
: rarely, 1f ever, realized. See id, Exhibit M. At the same time, it appears that the Director’s
Report acre feet per annum Recommendation for this nght is'based on a continuous year round
| divers'ion'ai;'-'j.?t“s- cfs. Accordingly, the recorhmended qﬁantities for Water Right No. 37-7854 are .
éxcessive. | | |

VIII. - Conclusmn

For the foregomg reasons, ICROA’s Motlon to Amended Ob_]ectlons should be granted.
. DATED this 27h day .ofAugust,'zom._ | |

ana L, Hofstetter 2R
Attorney for ICROA '
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CERTIFICATE OF SERVICE

I hereby certify that I caused to be served a copy of the foregomg document
(including any attachments) this 27th day of August, 2010, by the pre-paid method(s)
indicated below to: .

IDWR

Ve n] Fumm oy e v

Document D ucyu tory

P.O. Box 83720
Boise, Idaho 83720- 0098
B U.S. Mail [JFed Ex (JHand O Fax

Craig Hobdey
P.O.Box 176
Gooding, Idaho 83330
. [®U.S. Mail O0Fed Ex [0Hand [ Fax

-Patrick D. Brown
anr'h1nqnn £r Rrawmn

C R A WAALLLLI WAL e AL YY AL

.104 Lincoln Street

P.0. Box 207 S |

Twin Falls, Idaho 83303 o _ .
B US.Mail- OFedEx O Hand OFax . =

DanaL Hofstctter
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