RECEIVED
JUL 92 2010

DEFARTMENT OF
WATER RESOUHCES

Dana L. Hofstetter, ISB #3867
HOFSTETTER LAW OFFICE, LLC
608 West Franklin Street

Boise, Idaho 83702

Telephone (208) 424-7800
Facsimile: (208) 424-8774

,Email: Dana@]IdahoWaterLaw.com

Attorney for
Indian Creek Ranch Owners Association, Inc,

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Tn Re SRBA )
) Subcase Nos. 37-296A, 37-717, 37-1216,
) 37-7854, 37-296B, 37-19740 and 37-21412
) :

Ca’sg 39576 ) :
) AFFIDAVIT OF DANA L. HOFSTETTER
) RE: MOTION TO CONSOLIDATE
)

STATE OF IDAHO )

' ) ss.
COUNTY OF ADA )

Dana L. Hofstetter, being ﬁrst being duly sworn upon oath, depo_sc-;s and says:

| (1) TIam Daha L. Hofstetter, co-unsel of record in this matter for Indian Creek
_ Ranch Owners Association, Inc. (“ICROA”);.

(2) I have personal l;n'owledge of the fe_lcts set forth herein;

3) Attached hereto as Exhibit A are true aﬁd correct copies of portions. of the 1909
| -Frosf Decree and the 1900 Caldwell v. Tucker Decree concerning the City’s claimed Water

Right Nos. 37-296A, 37-717 and 37-1216.
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(4)  Attached hereto as Exhiﬁit B is a true and correct copy of a Deed to the City of
Hailey defining and delimiting the City of Hailey’s portion of Water Right No. 37-296. The
City’s portion of 37-296A is well defined as up to the first 131 miner’s inches of the waters of
Indian Creek during the irrigation season with the remainder of 37-296 belonging to ICROA,
under Water Right No. 37-296B.

(5)  Attached hereto as Exhibit C is a true and correct copy of the Water Right License
for 37-7854 that I obtained from the Idaho Department of Water Resources’ (“IDWR”) Internet
website. |

(6)  OnFebruary 19, 2010, ICROA’s Amended SRBA Claim Nos. 37-296B,
37-19740 and 37-21412 were filed with IDWR.

FURTHER YOUR AFFIANT SAYETH NOT.

DATED this 1st day of July, 2010.

SUBSCRIBED AND SWORN to before me this 1st day of July, 2010.

Yol

Notary Public in and for the State of Idaho
Residing at: __ Getse, T
My Commission Expires: - /I‘b’ /35 ) 'f
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CERTIFICATE OF SERVICE

I heréby certify that I caused to be served a copy of the foregoing document
(including any attachments) this 1st day of July, 2010, by the pre-paid method(s)
indicated below to:

IDWR
Document Depository
P.O. Box 83720
- Boise, Idaho 83720-0098
M U.S. Mail [0 Fed Ex 00 Hand [ Fax

_Patrick D. Brown
Hutchinson & Brown
104 Lincoln Street
P.O. Box 207
Twin Falls, Idaho 83303 :
O U.8. Mail [JFed Ex O Hand M Fax

Craig Hobdey

P.O.Box 176

Gooding, Idaho 83330

U.S. Mail (JFed Ex O Hand 0 Fax

- Wtttz

' Daﬁaf. Hofététter
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In bhe Platriet Court of the Fourlth Judicldal District
- aof ths
fitate of Idoho, in and for the CGounty of Lindoln.
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Al turas Wotor Company, ot al.,

Defendant o.

This ecpune coming on to bn heard ~his / 2" _dey of

1909, upon thoe Repori of ‘F‘ J‘. Qoven, Rofrrec heréatofore npvointad.

Sl miponn of tnlting the tontimony -ned mnking recormandations an 1'.0 I‘ind =

. ﬁ-rl "él

ingo of Fnat, Conclusions of TLaw and Nnoreco, .t be entaraed herein,x nnd“ !1.
s,

nirdd r, T, (‘mmn hrving f4lod hisn ncmort of* the toptirmony takon. dt;d Iiisﬁ‘ c-%

;-
e éﬁ; .

recomupndations ni to Findinge of Fact, Gonelunionn of Low, sfhlch}n v‘%
hoerelLoffore 'I)een ardopted, und Lbhe raspnctive pilaintiffs ond dofend&ﬁu ‘J‘
m-oun-rom:plnimmta apnaaring )"urt‘in by thedy ronspeotive oounue.‘l.,
conrt lminr Fully anforrird and adviped .1.n Ly premisen, and hu-ring.: -y
whot Judgment LBE entercd in scecoxdance "1!.}1 Lhe Report and rocomi' R
f.im-m of the eanid Rafere.e, Wherefore, by reagon of the Law ana bh.;
__qif

nnd. Findingo of Paot and Conclunlons of Terw aforcosid, ey
. "--\1 .

It is Ord-nx'-'i-::a.', Adjudsnd snd Deorecd, 1;!‘..'1!; the novcra]_ pnrtie’f’; jp g!:;{'
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. HOR &
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. ‘o .
n:pecl;ivnly awarded such une Iin the variouns actions nnd decrees to wh:l.ch
thoy uxe partieﬂ. ranpccti.velv. but that thin risht shall not be con-~
nu_r?:.mu to oe fdouble appropriation of° Lhe wrtorg of mald gtrcames, andg .
wherein the nanid parties nre ‘Meqmwaféu‘”wue&;mmuntb in this decree, th-étgr
and their guconpeors in interaost, resiju.-otivol.v, thall he entitlad to the
uoe of only une of puol riphts, So-wit; EREEF ERE  FIARAE RABA Tri shd
Yy T Ms.wmweam wb&vmrwimer« twmrﬂand in th*u do{s::en,:.. g

- e b s

I% apprearing Lo the court hore-in thot t;}m nsqopnnry cosb&, e:;q:eneau

and dipbursemonts incurrod in connechion with the toking of the tantimony
in thin aotion, mmad in the preparation smd £iling of the deerco herein,
tognthure with the neocoscary coptes sa expensens 2f tha diatribution of the
watery of mald stxoem for the sonson of 1909, amount to the sum of ap~ ) |
proxiruntoly $2700.00, in additlon to the swinunts heratofore paid by the "
respeotive partien to this aot:lon, mnel’ that thexrs ip Piled herewith a th‘b-*
ulated stutement apportioning such conto aag near ns mey boe smong the #ar:l.-
oust clanimuantns and decreed rights in this action, . o

I8 is Therafore Forther Ordersd, that the varioun partion, plaintiffe.
md derondants horein, pay to the Clord o this oo rt the respootivs
amountu set opposite their nemen in the naiad t.tfhntaméék;, for whioh exeou-
tion may Annue herein. ' ) ' .

And it is Hurther Ordercd, that none of the parting heroto, oi‘ theix
succonisors in intarest, shall be entitiled to Lhe use M’ any watar undexr )
tha tuy»mo of this decorce unr.il thre ranpective amountp ns naﬂcaued 1:1 said
ntatenmint almll e paild inte court., ;

And 1t is Furthox Orxdored, 4hat ouch pnrty herato shall pay)rts mm -

EL

neoeanury contn for witnesners ond ot'ha.)r individual eaxpouses. / ;
<5

v
Buted at J’ocntﬂllo, Xdaho, Doosmbar A & e e ns, 1909,

57% w}{c s A.

. 2 kX
@“"‘%mnﬁ@/ J’renid:\.?f_t J‘udga .
. {2 ey o . N




toenth day of Decombor,A.D.1909 4%{
/ .-gmnf L3 e leneone

3tnte of Idaho
Els‘

s as 0

County of Lineoln.v
» I, Harry W.Anaﬁrmou. Glo}k.of the Mglirict Uourt of thé

Fourth Judieial Dintriet of tle 3tnte of Idnho,in and for

the Qounty of diineoln, do herehy caxriify that 1he forogoling

iz & trne and correct copy of the original DNCRER in the water

case cntitled "S.G.Frpst,nt al., NMaintiffa va. Alturas Yater

Compony, et al., Defendantia," a: PLiled- hy me on beooﬁher 1?,-

1909, and recorded in book ono CGivil Judgoment Roocord at pago

169 and now on¥r119 in my'offico;

Civen under my hand and the seal of paid Court, thia seven-

Clerk

C AJUN 04;993 , :
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I . '-_In the 1)13trict Court oi‘ the Fourth Judicial Distriot

| ‘ ot I -__.__ - '.'.,,'-"."-:}
Sta‘_te of zdah'b_'.' in s.nd for the c-ount'y’ o Blatne: - '

) "—1-‘-‘-------:-_- X b i"
;\* Gald\vell a.nd. Altu:‘aa Water COmpa.ny, ‘.
"ij::" - . Pla £ tir 1 ':5:_, X
3 R B T C
L S. lt Tucker, Nancy M.’Tuqker, 5. T.. Tucker, Emms. .
- e, ‘rucker, George H, Knight I, Levis,  and’
HWJ’GWGI‘ ,'De;ﬂenﬁants._
. “:=::’::::::‘:°::'::-:::.'::::::'

--.'_‘:‘_.'. This cause came on' regularly to be tri ed be:fora mthe Gourt and'-_a'
: Jvry. Th& plaintiffs appearod by - their coum;el F ;Fu Ensigﬁ a.nd
LGl K, Pa.rsons and all of the tlei‘endants eaooept ,Lewis a.nd Guyer. o
W.ho 414 not mmwer nor - appea.r ot the - tria.l by their counsel ,:".__
7 Lyttleton Priee and L. L. Su,llivan. A general verdict m rend- '.j.
~ O ered againat the ,plaintiffs n.nd the Jury alsn renﬁered a special .. ._
: verdir:t of - fatzts su‘bm:[tted to it. The cause being the;ceupon argued
a.nd submitted o the Gourt for itg decisian ‘and Judgment and the
- Com:'; 'bein& .f:ully aq\risved ai‘ter due »de‘ﬁberation It decided the )
same and “11ed ita decision 'in wri t:l.ng a.nd its {%ﬁ?}i&?ssagf féﬂt md -~
cpnclusions of 1aw. Wherefore by reaaon of the 1 a{'ﬂw}e M T
premises, 1t is’ ordered addadged and decreed.—JUN 057993 r-,

Tha.t the - defendant Nancy nd Tucker, is the ﬂwner ;md entitledi::

to the pqssession and use of all the watera or Indian Qreek, a. stream N

.-.n., .

f‘lov:ing into the :Easterly sidé of Wood R:l.ver Vﬁlle
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e.bb've the '-tO‘hl oi‘ Hed.legr,in :Blaine County, Idého. That neither dr
the p.laintiffs has any right t;lt],e or 1n1;ere5t in br to Be.id water

. gm ey part thereOf ;.. EXCEET AND movxm. however;.. tha‘t: e ALy
v ks o : : '\3?’ /ﬂ/é 3

w.raa' wat.er -Company haa the ::ight and is entitleti tn the uSa, during
: thai: part oi‘ the yea.r when aq:ld wa.tera a.re npt necassar,ily &nd m

pr0pex1y uaed and in uae for the purpnse ef irrigation ;'gn ‘the la.ndu .'..-_'---':'7'.‘

_ of aaid Naney i, !tucker n.nd the Ia.nd{a_ lying a.’long aaid preek a‘bqre :

] the reservutr of” aadd wa-.ter company. o:t‘ a8 much or aaid we.ter as 11:5 '

D :lts ayatem of maina and sarvicv connect:lons to the to#n 0;!‘ Ha:la,egy

‘ mﬁh 18 he:‘eby add'udgéd and uecreed f.o it, te be used ’by 1'1; 1n said Z:.E .
X qmtity engl s.t the time statad. _ :d# ,b_ P?g 5’9'6 fm/ Dm-ec

.....

-s'-.

; their 09&1‘-8 Bnd dia’bursanents expended hgreu ta.ted fa.t Sixty eigh‘b :

;__._=90/J.oodonara.. e S
—I-M“i‘cw G -J : . o : g

Fh

o] a:ateu. be&em‘ber 24»1900. e e R ~E ENCURE
' ; ;,g,-.’-:,,-‘.-,-. e, 0s S‘boeknlager L i
Lo :Dist:rict a'uage. o
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- STATE OF IDAHO, } w
o {88

.‘)‘

_ 5 242 /7/.24?/ ! (‘Zsrk of the Distriot Cowrt Qfﬂhe Fourth Judiow,z
O Dwt?w of the Stute of'Idako;"i'nl}'dJ;d;‘ tka County of Blaine, do kereby certify thoat the]‘area- :
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No. 81569 . TEED :Z / L
WEST COAST POWER 0O, 70 GTTY OF EATLEY ?2_

THIS INDENTUEE, mede this 31lst day of August, 194k, between Weot Coast Power Canpany, a
corporation, the party of the first part, end City of Hedley, a sunicipal corporation organized undur
the general lews of Idsho, the perty of the second part

’ WITNESSETH:

That the sald party of the first pert, for end in consideration of the sum of Ten Dollg.ra
20d other valusble considerstion to Lt in hand padd Yty the sedd party of the second part, the receipt
whereof 1s herety acknowledged, has granted, bergained, sold, and conveysd, and by theme presenta does
grant, bargain, scll, and convey unto the sald perty of the second part, snd to its successors end
asxigns forever, all of the following described real property snd interests in resl property situete,

AR s % ALY CamEm P FAYR staer s p

1ying, mnd being in the County of Hlaine, end Stets of Idaho, particulerly described as follows, to-wits
Tha following described property in the southeast Quarter of the Northwest Quarter
(sx} ¥¥}) of Section 9, Township 2 North, Range 18 East, Boise Meridisn, to-wit:
Commencing at the northwesterly corner of Lot 1, BHlock S, Hevised Flat of the
Towm (now City) of Heiley, runnfng thence souttwesterly oh the soctherly line
of Silver Street, if extended, 150 feet to the initial point and pednt of -
beginning of the tract to be dascribed; thence southeasterly at right snglea
with said Silver Street, if extended, 50 feet) thence scuthwesterly parallel with

aaid Silver Strest, if extendad, S5 foet; thence northweaterly at right angles

50 feot to the southerly line of sxid Sflver Street, if extended; thence northe
easterly on the southerly line of paid Silver Street, £f extended, 55 feet, to
the po..lnt of beginningy otherwise described as Yax Lot No. i, in seid section,

on the tax records and records in the office of the county recorder of said
County of Hlaine.

Mso the right to the use of the first 131 miner's inches fiowing from t.h‘e springs

P T e TV e U

forming the sources of Indlmn Creek idontified as a portlon of the watar of sald
creck decresd to Hailey Water & Power Company, by judgsent sntered in the District
Court of the Fourth Judiciel Mstirict of the State of Tdaho in snd for Lincoln .
County, in a tase entitled ™S, C, Frost et &) v, Altwras Water Company et al.®,
coomonly known as ﬁe‘ Big Wood River Water Suit, sald decres being recorded in
Bock 6 of Judgwents at page LL7 thereof among the records of Hajne County, Idaho.
4lpo certain easements at Indimy Springs .amd for underground conduits therefrom
as sat forth in
(1) ‘“riplecate ordigindl Contract for Essements with . E. and That
Battrem, Hailey, Tdaho, dated March 11, 1930
(2) Certified copy of Right of Wey Deed from R. E. md Thet B.lt‘tru,
Hafley, Idaho, md State of Tdsho through the State Depu"hent of Land
Comiseioners, dated April 17, 19303
(3) Original Agreement with R, E. sad Thet Buttras, Hailey, Idaho, dated
May 16, 1935, Ridifying above-mentioned right of wsy dsed of April 17, 1930.
Aleo that certain easement for pipp 1ine purposes grmted Msy 1, 1935,
by the Board of County Commissioners of Hlaine mw to West Coast Power o
O'oupmy, its successors and assigne,
togother with all ad singular the tenswento, hereditasents .and appurtensncas thereunto belonging or in

'
L TR L LA T A LA LA 17 1A MARAR F ot ok 8 TR SRl ebaa ha

my xiee sppertzining, snd the reversion and reversions, remaipder and remainders, rents, lssuss and
profits therecf) and also 211 tha estate, right, title, interest, property, possession, claim and
derand whatscever, az well in law 3s in equity, of the said party of the first part, of, in or to the




seid proparties md premiees, snd every part snd parcel thereof, with the sppurtenmnces.
(Subsection £ of Sec. 1808 of subchepter & of
Chapter 13 of Chepter 31 of the I, H. Code

providen that reverme etimps are unnecessary.)

"TO HAVE #ND TO HOLD, Al and singuler the said properties md premises, togather with the
appurtenances, unto the sald party of the second part, its muccessora snd assigns, forever.

IN WITNESS WHEREOF, the said party of the first part has ceused this Indenture to be executed
by its Viee Presldent, snd attested and its corporete seal thereunto affixed by its Secretary, both
therennto-duly and fully authorized by the sald party of the firat part, on the date first sbove written.

(Corporate Sesl) WEST COAST POWER COMPANY
Attest: R. Kidday, Becrotery. By V. D, Vickery Vice Pl_'aaident
STATE OF NEW TORK ;

County of New York) .

Cn this 318t dsy of August, in the yeer 1944, bofore me, A Notary Public, personally appesred
V. D. Vickery and R, Filday, known to me to be respectively the Vice Pmeaidant and Secrefery of West
Coast Fower Coapany, the corporation thet exacuted the .roregoin'g instrument, or the persona who
executed the Instrument on behalf of said eo:rporatdon, tnd acknowlodged to me that such eorporltion
executod the zame,

M1ilam D. Harrington _
" Notary Public, Wesiohester County
(Hotarisl Seal) Cortificates filed in N. Y. (o, ulerk's
No. 909, Reg. No. 573H-5
Commiesion expdres March 30, 1955

Flled for record at the request of J. J, McFudden st 3100 o'clock F. M., September 22, 1944.

B. P. Thamm, Ex-officio Recorder.
Iy S A W SCNENEUE Y Mg oo o NN = W

Wo. 87589 unamrr DEED
- IAL'I‘E!LEEGAILIH‘ERETBI.TOO.'_W. OALLIHER ET UX.

THIS INDENTURE, made the 19th dsy of Auguat,in the year of our Lord one thousand nine hundred
md forty-three.

BETWEEN WALTER LEF GALLIHER and MARGERET GALLYHER, Husband snd Wife, the parties of the first
part, sad O, W. QALLIHER and FILA L. GALLIHER, Humband and Wife, the perties of the second part:

WINESSETH: That the sald parties of the first part, for and in consideration of the sun
of One and ~ ~ - -no/100 DOLLARS, end ofher valusble consideration, to them in hend paid by the seld,
;plrﬂu of the second part, the receipt whereof is hereby acknowledgnd, do- - by these presents grant,
bargein, 8611, convey and confirm unto the ssld parties of the second part, and to their heirs md
sasigns forever, all those certsin lots, pisces, or parcels of land situate, lylng ax being in the
City of Hailey, County of BElaine, State of Idesho bounded and particularly dasc.ribed as follows, to-wits
' Lota One. (1), two (2), Three (2}, Four (L), Five G), 8ix (6), Seven (7) and

Eight (8) in Hiock Sixtyfour (6)) in the City of Hailey, according to the

official plat of said City of Helley now on file in the office of the <’.:".Jun‘l.;‘ar

Recorder of Hlaine Oounty, State of Idaho.

TOGETHER with 21l and singular the tenements, hereditaments snd sppurtenaces thereunto
belonging, or in anywise sppertsdning, snd the rents, issues mnd profits thereof.

) TO HAVE AND T0 HOLD, 511 and singuiar, the sbove mentiomed and deseribed premizes, together

| with e sppurtenmces, unto the sald parties of the second part, md to their hairs mnd sssigns forever.
And the said parties of the first pl.‘rt‘, &l thelr heirs, executors and administrators, the sald premizes
in thd quiet and peaceable possession of the said partiea of the second part, ‘t-‘na:lr' heirs and sssipns,
ageinst the naid parties of the first part, and their heirs, executors and adnirﬂ.strators, and sghinst
a1l ard ew:nr Person or parsoms whu.aoenr, lawfully claiming or to claim the same, shall end will

WARRANT, and by these presents forever DEFEND.




State of Idaho
Department of Water Resources

Water Right License
WATER RIGHT NO. 37.07854

Priority: July 23, 1980 Maximum Diversion Rate; 3.38CFS
Maximum Diversion Volutme: 2,450.0 AF

[tIs hereby certified that CITY OF HAILEY
116 SMAIN ST#H
) HAILEY ID 83333  has complied with the terms and
conditions of the permit, issued pursuant to Application for Permit dated July 23, 1880, and has
submitted. Proof of Beneficial Use on October 25, 1085. An examination indicates that the works have a
diversion capacity of 3.38 cfs of water from:

SDURCE .
INDIAN CREEK SPRING Tributary: BIG WOOD RIVER
and a water right has been established as follows:

_ ANNUAL
BENEFICIAL USE PERIOD OF USE DIVERSION RATE w
POWER ‘ 01/01 to 12/31 3.38 CFS 2,450.0 AF
LOCATION OF POINT OF DIVERSION: : :

INDIAN CREEK SPRING  SWXSEYNWY; Sec. 23, Twp O3N, Rge 18E, B.M., BLAINE County

PLACE OF USE: POWER

TWPRQO Sec ) NE l NW | swW [ SE |
o 1o 2o | E LAY ISWISEL NG 1 o [SE.| NE LMW SWISE.I| NE L1 W 1SE L Toue

l I i i
CONDITIONS OF APPROVAL

1. This right does not constitute Idaho Public Utilitles Commission or Federal Energy Regulatory
Commission approval that may be required. :

2. Use of water under this right will be regulated by a watermaster with responsibility for the distribution
of water among appropriators within a water district. At the time of this approval, this water right is
within State Wa_ter District No. 37. -

3. The right holder shall malntain a measuring device and lockabie controlling works of a type
approved by the Department in a manner that will provide the watermaster sultable confro! of the
diversion, .

4. The diversion and use of water for hydropower purposes under this license Is subject to review by

- the Dirgctor on or after June 14, 2020. Upon appropriate findings relative to the inferest of the
public, the Director may cancel! all or any part of the use authorized herein and may revise, delete or
add conditions under which the right may be exercised. :

5. The rights for the use of water confirmed In this license shall be junfor and subordinate o all rights
for the use of water other than hydropower, within the State of Idaho that-are initiated later in time
than the priority of this right and shall not give rise to-any right or claim against any future righis for

“the use of water, other than hydropower, within the State of ldaho Inltiated later In time than the
priority of this right. | o o




State of idaho
Department of Water Resources

Water Right License

WATER RIGHT NO.  37-07854

6. Use of water under this right shall be non-consumpfive,

7. Rights 37-00296, 37-00717 and 37-01216 are also diveried through the polnt of diversion described
above.

8. This right does not grant any right-of-way or eas :ment across the land of another.

This license is issued pursuant to the provisions of Section 42-219, ldaho Code. The waler right ,
confirmed by this license is subject to all prior water rights and shall be used in accordance with 1daho
law and applicable rules of the Depariment of Water Resources. ' l

: =
Slgned and sealed this_3 0 day of sé‘ﬁ‘ém be- , 2005,

@ka

KARL J. DREHER I

Director



